Policy
I. Goals of torts

1. deterrence/regulatory effect

· punitive damages used to deter

2. compensation

· compensatory damages used to make P “whole”

· between tortfeasor and innocent P, P should not have to pay

3. moral culpability (use punitive damages to punish wrongdoer)

4. torts as a system of conflict resolution (we want to channel Ps’ frustrations into the courts rather than allow violence on the streets)

5. minimize the sum of accident costs 

· decide duty based on cost-benefit analysis

· place the cost on the party who can best reduce the risks (both financially and because that party has the expertise and opportunity to foresee and control hazards)
· enterprise liability aspects

II. Enterprise liability:

1. Employer (or product manufacturer) liable for employee’s (or user’s) actions because this give employer tremendous incentive to control the risks of the enterprise (employer is in the best position to eliminate the risks)

2. deep pocket can best afford to pay the costs (ex., business, insurance co.)

3. D should be liable if it can most easily spread the losses (distribute the risks over a large population

· #2 and #3 above: D can pass off risk as a cost of doing business; to P it is an unmitigated disaster
III. Other policy justifications for finding a particular person liable:

1. superior knowledge: when one party has access to the necessary knowledge to show negligence (or other action) and another does not, it is unfair to put the burden on the party that does not have this knowledge (in Ybarra, burden put on j/s liable Ds, which provides incentive to turn in real tortfeasor)

2. concurrent control: when all Ds share control to some extent, they should be held j/s liable. This also provides incentive to turn in real tortfeasor (Ybarra).
IV. General rule: Where the reasons for the rule end, so does the rule
Compensation in general
I. Worker’s Comp (no-fault standard)

A. trumps CL torts remedies

B. worker receives payments in installments rather than one lump sum

C. more cost-efficient than CL system

II. Insurance

A. types: disability, auto, health, life

B. benefits: enterprise liability arguments 

C. problems: raises P’s premiums or causes P to lose insurance

Origins of tort law
I. Trespass: 

A. D liable for direct harm caused to P whether or not there was intent (no-fault liability)

B. Only defense: inevitable accident (burden of proof on D)

C. Case: Weaver v. Ward (1617)

II. Trespass on the case (“case”)
A. D liable for consequential/indirect harm caused to P. P had to show fault or negligence 

III. The beginnings of fault liability

A. before Brown v. Kendall (1850- dog-stick case), strict liability only; P not required to show negligence, intention, or fault (and D not able to prove defense by lack of these)

B. now: to be liable for trespass, P must prove fault and negligence (it is an inevitable accident when D acts with due care, without fault, and without intention)

C. now: no change in trespass on the case
IV. Reasons for change from strict liability to fault standard (60 years before Ives)

A. protect industrial expansion and businesses

B. religion places greater focus on sin and moral wrongdoing (19th century)

C. fault/negligence standard being used increasingly in 19th and 20th century

D. 21st century prototypical case: strict products liability
Liability Without Fault
I. Trespass= physical intrusion on the property of another without consent or other privilege (rule)
A. Intentional tort component: you have to intentionally be where you are (but you don’t have to know it is another person’s land)

B. Strict liability component: you don’t have to intend to be on another’s land or have intent to cause harm, but if you do cause harm, you are strictly liable.

C. D himself does not have to physically intrude to be liable for trespass (shooting gun onto another’s property for example)

D. Trespass does not have to be intentional to one particular person (D shooting gun into a crowd aimlessly is liable)

E. Trespass of intangible things (such as particulate pollution):
1. split in jurisdictions: 

a. some courts say this is trespass, 

b. some say the particulates have to be appreciable/significant 

c. and some say particulates have to cause harm (PSCo v. Van Wyk: if the intrusion is intangible, it must cause physical damage)
F. affirmative Defense: necessity= necessity precludes recovery by P in an action of trespass when D’s actions, although causing harm to P, preserve life or more valuable property.  
1. minority view: necessity is a complete defense and bars recovery by P

2. majority view: D must pay compensatory damages to injured P, but D is not regarded as a trespasser, and hence will not be liable for punitive damages. Vincent v. Lake Erie Transportation Co.: D was not found guilty of trespass (no punitive damages) because of necessity from approaching storm but he is liable for harm done to P’s dock. 

II. Restitution action
A. D has to pay to the extent he is unjustly enriched at P’s expense

B. Vincent: boat owner saved his boat at the cost of P’s dock so has to pay P damages.

C. Today it is used as a cause of action in tobacco litigation with Vincent as the precedent (along with indemnification and public nuisance): Mississippi has to pay Medicaid/medicare bills for smokers while tobacco company makes profits from those same smokers, so the tobacco companies are unjustly enriched at the state’s expense

III. Abnormally Dangerous Activities

A. D owes an absolute duty of care: D will be strictly liable if he engages in an abnormally dangerous activity that presents an unavoidable risk of harm to the person or property of others even if he has exercised reasonable care to prevent the harm.

B. Rylands v. Fletcher rule: a person who brings something onto his land that involves a non-natural use of the land and is likely to do mischief if it escapes is strictly liable for any damage it causes, no matter how careful D was.

-in this case, D constructed reservoir above old mines, and the mines 
collapsed under the pressure of the water, flooding P’s nearby mines. A 
reservoir was held to be an unnatural use of the land.


- Context: this was at a time when the negligent standard was preferred to 
strict liability but the House of Lords were of the rising middle class of 
landowners who want property protected against others’ harmful acts.

C. Restatement (Second) of Torts, section 520: Abnormally dangerous activities (multi-factored approach):

(a) Whether the activity involves a high degree of risk of some harm to the person, land or chattels of others;

(b) Whether the gravity of the harm which may result from it is likely to be great;

(c) Whether the risk cannot be eliminated by the exercise of reasonable care;

(d) Whether the activity is not a matter of common usage
(e) Whether the activity is inappropriate to location;
(f) The value of the activity to the community.

D. Defense: only defense is showing that the damage was a result of P’s negligence.

E. Strict liability from abnormally dangerous activities is useful when P can’t prove negligence (Posner in Indiana: strict liability should only be used as an exception according to factor (c) above)
F. Distinguish: inherently dangerous- a material that in and of itself is dangerous, and therefore, cannot be delegated as a duty (in Rylands, the water is not inherently dangerous)

· example, excavation is inherently dangerous so landowner is liable for any harm that results from the independent contractor’s negligence (cannot be delegated)

G. cases and examples
1. often harm caused by toxic substances will lead to liability for abnormally dangerous activities
2. Yommer v. McKenzie (1969): used the fifth factor in Restatement section 520- the gasoline near the well was inappropriate to its surroundings

3. *Indiana Harbor Belt RR Co. v. American Cyanamid Co. (1990): Posner held that because due care was used but the harm caused by the escaping chemical was not averted factor (c) above applies. (when the harm is caused by the transportation of hazardous substances, if reasonable care would have been sufficient to prevent the accident, we should analyze under negligence rather than strict liability for abnormally dangerous activities). Posner: if we can make the system work using negligence, we should not use strict liability).
4. Siegler v. Kuhlman: abnormally dangerous activities strict liability standard should be used when there is no evidence to support negligence b/c evidence blew up.

H. Restatement (Third) of Torts, section 20 abnormally dangerous activities (resolves problems with the multi-factored approach: judges could decide what result they want then work backwards to justify it): 

· An activity is abnormally dangerous if:

(1) the activity creates a foreseeable and highly significant risk of physical harm even when reasonable care is exercised by all actors; and

(2) the activity is not a matter of common usage
* most courts still use 2nd restatement
Nuisance
(nuisance is a type of harm, not a separate tort in itself. Nuisance gives rise to strict liability, negligence, or intentional tort claims)
IV. Private Nuisance= (nontrespassory) unreasonable interference with the use and enjoyment of P’s land. 
A. vs. trespass to land, where there is an interference with the landowner’s exclusive possession by an invasion of the land; here there is an interference with the use or enjoyment of land. Note: the same conduct can constitute both trespass and nuisance (D can be liable for both).
B. requires: 

1. P must prove D acted negligently or
2. actionable under strict liability for abnormally dangerous activities or
3. P must prove the nuisance was intentional and unreasonable. 

· Intent=

a. D knew with a substantial certainty that its actions were causing damage or

b. D had a motive to cause harm

· Unreasonable=
1. a determination that the harm outweighs the social utility of the act (counter-example: Public Service Co. of Colorado v. Van Wyk- D could argue that the upgrade in electricity benefits the social good, so no nuisance)

2. harm caused is serious and the financial burden of compensating for this would not make the continuation of the conduct feasible.

3. reasonableness depends on (concurring/dissenting in Van Wyk):
(a) the character of the neighborhood being invaded (residential vs. commercial area)

(b) type of use or enjoyment invaded

C. “Coming to the nuisance” is generally not a defense- if D was there first, he may still be liable (Spur v. Del Webb) 

D. Cases

1. Bohan v. The Port Jervis Gas Light Co. (1890): odors and vapors that escaped onto P’s property unreasonable or alternatively private nuisance under strict liability for abnormally dangerous acitivties: likely to cause harm if it escapes)

2. Ryland (strict liability of abnormally dangerous activities)
3. Yommer (strict liability of abnormally dangerous activities)

4. Van Wyk (Ps lost quiet use and enjoyment of property because of noise and radiation and PSCo had intent/knowledge of interference; argument against private nuisance: social good outweighs harm)
5. Boomer v. Atlantic Cement (1970): dirt, smoke, and vibration interfered with P’s use and enjoyment of land.

6. Spur Industries v. Del Webb (1972): Spur’s feedlot emitted bad smells to Del Webb’s development and Del Webb alleged nuisance because hard to sell land.

E. Remedies
1. Injunction (where the legal remedy of damages is unavailable or inadequate)

2. P “purchases” an injunction (like in Spur v. Del Webb)

3. permanent damages measured by diminution in fair market value of P’s property: one-time fee (D “buys” the right to pollute)
4. temporary damages: D pays as the harm occurs (D “rents” the right to pollute)

· court looks at how many damages the landowner has sustained over a particular period of time; then, parties can go back to court to see if problem has been abated and if not, P will be awarded new damages

5. *Punitive damages only when D’s conduct is willful and malicious.

F. most nuisance suits are private

I. Public Nuisance= unreasonable interference with (1) a right common to the general public or (2) the use and enjoyment of common property
A. Requirements:

1. D violates a state statute (ex., Spur)

2. actionable as a private tort, when D causes special harm to an individual’s land, but also affects the public at large (ex., if Boomer affected an individual’s land and others’).

3. P has an interest in the public land.

B. Reality: this theory is not well-defined, so is usually up to the jury to decide if P will recover.

C. Defenses

1. “coming to the nuisance” not generally a defense (Del Webb came after Spur’s feedlot existed)

2. contributory negligence if the nuisance is negligent in nature

3. assumption of risk (ex., P consented to D’s actions= implied secondary assumption)
D. Remedies: 
1. state can prosecute criminally (it is usually a crime)
2. state (through public authority) can seek an injunction
3. damages only when actionable as a private tort (causes a “special harm”)
E. Classic examples: pollution of navigable waterways and air (interference with public rights)

F. Reality: public nuisance is vaguely-defined (through common law), so a private landowner will have a better chance (playing to jurors’ emotions) under public nuisance action than private nuisance action. (only been used as a private tort since 1995- tobacco litigation). Because there is a lack of clarity as to what constitutes public nuisance, it is unclear whether a jury will hear the claim or judge will decide as a matter of law, but more likely a jury will hear the claim. 
Liability for animals
I. Wild animals

A. strict liability standard (b/c wild animals are presumed to be inherently dangerous)

B. animal judged by its species rather than its individual character (Behrens v. Bertram Mills- circus elephant judged by its species is deemed to be “wild”)

C. defense: P did something to bring about the harm.

II. Domestic animals

A. injured party has to prove negligence

B. but, strict liability where owner has knowledge of animal’s dangerous propensities. Knowledge= either the animal itself is dangerous or its species is dangerous (even if the particular animal has never before hurt someone).

C. exception: some states have dog-bite statutes: strict liability when P is bitten by a dog even if that dog has never before been known to have dangerous propensities.
Vicarious Liability
I. = D held liable for 3rd party’s tortious acts
II. Classifications:

1. respondeat superior (master/servant or employer/employee relationship): employer liable when employee acts within the scope of employment

a. scope of employment test:

(1) employer has the right to control the employee during his act

(2) the employee’s act is motivated by a profit/benefit to the employer (employee’s actions are meant to benefit employer)
(3) the risk is a typical incident of enterprise undertaken by the employer

b. employee test (vs. independent contractors):

(1) employer can control the means with which the employee gets the job done

(2) employee is bound to one employer (usually doctors in hospitals are not employees b/c not bound to one hospital)

(3) employee does not bring in own expertise

2. principal/agent: D liable when another acts as an agent on behalf of D.
a. agent= someone who is authorized to act on another’s behalf

b. apparent agent (where an independent contractor is held to be an agent): where P reasonably believes and relies on the expectations that the independent contractor is an employee (burden of proof on D to prove there was no apparent agency)

III. Indemnification= A D who is only secondarily liable for P’s injury but has been sued and forced to pay a judgment can sue the person who is primarily liable 

A. most often occurs with respondeat superior for employer to pass of judgment to employee)

B. rationale: indemnity is granted to prevent unjust enrichment that will occur if the secondarily liable person is forced to bear the debts of the “real” wrongdoer

C. stretched to tobacco litigation: Mississippi forced to pay Medicare/Medicaid- claiming it sues tobacco companies in indemnification to pass off liability (this is really a stretch)

IV. Cannot use vicarious liability when duties are non-delegable
A. non-delegable duties exist when the duty is too important to pass off liability to another person.

B. Classic examples (varies by jurisdiction): duty to maintain car, duty to maintain public premises (See Colmenares Vivas), health care providers

V. cases:

1. Taber v. Maine (1995): respondeat superior
2. Sword v. NKC Hospitals: apparent agency
3. Maloney v. Rath: could not pass off liability of brake failure to mechanic b/c non-delegable by statute
Negligence
A. Negligence=The omission to do something which a reasonably prudent person would do or doing something which a reasonably prudent person would not do. 
B. In order to prove liability for negligence, the P must prove the following 4 elements:
1. duty of care owed

2. breach of that duty
3. causation:
a. actual cause: but-for causation and causal link (only if P cannot otherwise establish but-for causation, or but-for would lead to a result like in Berry)
b. proximate cause
4. injury (must be physical)= personal or property
II. Duty

A. The duty owed is the amount of care that an ordinary, reasonably prudent person would use under all of the circumstances

1. duty of care owed by a business is proportioned to its risks

a. example: common carriers (Frederick v. City of Detroit), innkeepers

b. rationale for “higher” duty: 

i. instrument of harm is exclusively controlled by one party

ii. risk is patent and private

c. it is not really a higher duty that is owed; rather the standard of care for an ordinarily prudent common carrier is naturally greater than that of an ordinarily prudent person (and it takes more effort to reach that standard)

B. emergency situations: same standard but “under all of the circumstances” takes into account the emergency
1. issue as to whether juries should be explicitly instructed that D’s conduct might be justified in an emergency situation
2. National Food Stores v. Union Electric (1973): whereas D usually owed P duty of providing electricity, D’s cutting off P’s power was justified in an emergency, but still had duty to warn.
C. affirmative duty: beyond doing what a reasonably prudent person would do 
1. general rule: Tort law will not impose a duty for someone to act in a certain way even if the failure to act seems to be morally unreasonable (vs. civil law systems in Europe).

2. examples:

a. Olympic swimmer resting on beach while a person is drowning

b. Yania v. Bigan (1959): wife of decedent sues Bigan for not assisting a fellow miner as he drowns in a water-filled hole.
c. National Food: affirmative duty to warn of impending blackout? (exception here would arise because D was responsible for the harm to P)
D. State of mind is irrelevant b/c negligence is based on facts and objective standard, not state of mind

1. rationale:

b. preserves certainty and predictability for other actors of the world (so they know how to act); otherwise, Ps would not be on notice
c. provides certainty and predictability for jurors (hard to show through facts that someone did the best they could vs. showing they acted as an ordinary, reasonably prudent person would)
2.   cases:

a. Hover v. Barkhoof (1870): owner of a bridge that collapsed felt he had maintained it to the best of his ability.

b. Vaughan v. Menlove (1837): D liable for negligently leaving hay-stack out when it catches fire and burns neighbor’s cottages, despite D’s allegation that he acted in good faith.
E. physical disabilities

1. rule: D is held to the standard of how a reasonably prudent person with the same physical infirmities would act under all of the circumstances

2. rationale: no problem with certainty and predictability because it is possible for jurors and Ps of the world to see the physical limitations.
3. we allow certain exceptions for Ps in the event they are faced with contributory negligence that we don’t allow for D faced with negligence b/c this makes the world a safer place.

4. there is a limit: “chronic clumsiness” for ex. not a physical infirmity (but what about sneezing, heart attack, seizure, falling asleep?)
5. cases: 

a. Memorial Hospital of South Bend v. Scott (1973): patient in hospital not contributorily negligent when accidentally pulled cord that dumped scalding water on him b/c of his physical disabilities
b. Hammontree v. Jenner (1971): where do we draw the line? D had epileptic seizure in car, lost control, and crashed into P’s store. But, because he hadn’t had seizures for last 12 years, court ruled it was unforeseeable. But problem with certainty and unpredictability: actors on the world not put on notice.
c. Keller v. Delong (1967): line drawn when D “suddenly” fell asleep at wheel. D found liable because had adequate warning of sleepiness.
F. mental disabilities
1. rule: an adult with mental deficiencies is held to the reasonably person standard, without taking into account their mental disabilities

2. rationale: certainty and predictability (no notice); a contrary rule would allow for fraud at trial (fake insanity); torts wants to avoid administrative difficulties that mental defenses place on criminal law system
3. sometimes exceptions allowed for Ps with mental disabilities: makes the world a safer place.

4. cases:

a. Gould v. American Family Mutual Insurance (1996)- rationale doesn’t apply (EL, provide incentive), so D not held liable for attacking P, despite having Alzheimer’s.
b. Breunig v. American Family Insurance (1970): woman having hallucinations and speeds into an oncoming car not liable because hallucinations were sudden (how does this differ from Keller where D claims “sudden” sleepiness?)- can be analyzed as both a mental disability case and a sudden inability to control one’s actions case.
G. Standard of care for children

1. Rule: children are held to the standard of that which is ordinarily exercised by a child of similar age, intelligence, and experience.

2. exception: if a child engages in an adult activity, the child is held to the standard of an adult
a. what is an adult activity? (hunting? Swinging golf clubs?)

b. some examples: car, plane, powerboat

3. case: Dellwo v. Pearson (1961): 12-year old driving a power-boat held to the standard of an adult

H. Role of judge and jury in negligence
1. judges decide cases when issue is matter of law

2. juries decide when issue is matter of fact

3. Lorenzo v. Wirth (1898): Spanish woman falls into a coal hole. Does D have duty to warn all Ps of the world or only those of ordinary knowledge?

a. Holmes: it is better to establish a clear rule than to invite fact-specific inquiries in every such case.
b. Knowlton: the jury should be able to look at the specific facts of the case in deciding standard of care owed. 
· Calabresi agrees (in Liriano: you should take into account the whole context of the situation and not just the applicable rule of law.

4. policy reasons for giving the judge the case:
a. juries tend to favor Ps (but this is not so much true anymore)

b. specific judge-made law allows judges to define what constitutes reasonable care

c. more certainty and predictability when we know as a matter of law what constitutes reasonable care rather than relying on subjective jury opinions
5. cases: Lorenzo v. Wirth and Baltimore and Ohio RR v. Goodman (1927): Holmes feels in both cases the law should be laid down once and for all

I. Learned Hand Formula= a quantification of the negligence rule

1. no negligence if the burden of precaution (B) is greater than or equal to the probability of an accident occurring (P) x the gravity/magnitude of the resulting injury/loss (value of the thing/person) (L)
2. negligence if B is less than P x L

3. idea: we only want to prevent accidents at a reasonable cost

4. cases

1. Adams v. Bullock (1919): 12-year-old boy on bridge swinging wire was electrocuted when it came into contact with a trolley wire. D not negliget because probability of this injury occurring was low vs. the cost of providing against it. (but it may not have been unreasonable to bury wires in ground and it is not unforeseeable that someone would come into contact with the wire)
2. hospital hypo: hospital owns one heart resuscitation machine. It is liable for any D who comes in needing a 2nd and dies b/c the cost of machine in relation to the cost of suits for harm caused x likelihood of harm being caused is low.
3. [Coase Theorem: in a world without transaction costs, the liability rule does not affect the level of safety precaution. Strict liability and negligence standards will produce the same result in what occurs; only who pays will differ.]
J. Role of Custom

1. Lehigh & Wilkes-Barre Co. v. Hayes (1889) rule: a D is not negligent when it complies with custom.
a. support: free-market rationale: if the warning system was important for employees to have, they would (1) find a coal mine that has it and be willing to work for less (causing D’s company to go out of business) or (2) demand it in negotiations

b. over time all cola mines would have warning systems.

2. La Sell v. Tri-States Theatre Corp. (1943) rule: Custom is admissible as evidence but it is not conclusive on the issue of negligence.

a. rationale: custom does not necessarily equal reasonable care; it may be cost-effective for theater to keep the hazard and pay the law suits; theater has a functional monopoly- in Iowa there probably aren’t very many theaters so free market argument above may not work.
b. this rule is the majority today.
c. (another issue: subsequent repairs are not foreseeable)

K. Private rule as evidence of negligence

1. Rule: D’s own regulations are typically admissible as evidence of D’s negligence, but are not determinative
2. rationale: 
(1) allowing rules to be determinative might discourage Ds of the world from enacting safety regulations, especially those that are more stringent

(2) If the rules are more stringent than the law, it would be unfair to hold D negligent for following law but not its own rules.

(3) If rules are more lenient than the law, it would be dangerous to define due care by the rules rather than the law.

L. Duty in medical negligence

1. rule of professions in general: if D’s activities are in correspondence with custom, there is no liability.

2. rationale despite La Sell: professions are self-regulating (Ex., AMA, ADA, ABA)

3. *expert testimony is required since the duty is determined by medical custom

4. 3 different standards of care for physicians:

a. standard of doctor’s own community 

b. standard of the same or similar community

c. national standard

· advantage: easier to find unbiased expert witness for P when expert comes from outside doctor’s community and doesn’t know doctor
· disadvantage: doctor is up against expert witnesses who may be big time city doctors vs. D who might be a small town dr.
· in 1960s and 70s trend in replacing locality standard with national standard, but not in 80s when too many med-mal cases
5. today’s standards: different in each jurisdiction (FL: specialists held to national standard but general practitioners to same/similar community; MD: all health care providers held to s/s community)

6. statute of limitations: begins after P reasonably should have discovered the injury or has discovered it.

7. med-mal cases give rise to suits in negligence as well as battery (see more in next section). In neg.: statute of lim’s= 1 year, in battery= 3 years.
8. doctor has duty to disclose risks that are material and necessary for the reasonable person in the P’s position to make an informed decision. The failure to do may cause the physician to be liable for either negligence or battery claims.
9. exceptions to duty to disclose risks:

(1) emergency situation where patient is unconscious and doctor assumes patient would consent being treated to (but where it is clear patient would not consent, this exception does not apply)

(2) if it is clear that disclosure of risks might make the patient dysfunctional (this exception must not “devour” the rule)
(3) where the risks are obvious to a person of average intelligence or knowledge (ex., risk of infection from surgery)

10. expert testimony is only admissible if (Zuchowicz):

a. the expert witness is qualified as an expert in this field and

b. the testimony will assist the trier of fact in understanding the evidence or determining a fact at issue

11. cases:
a. Brune v. Belinkoff (1968): one of the 60s cases that held for national standard
b. Canterbury v. Spence (1972): duty to disclose risks issue; P must show causation between Dr.’s failure to disclose risks and damage to patient. Causation rule- P must prove: (1) the ordinarily prudent person would not have gone through the surgery if he had known of the risks and (2) the surgery directly caused the injury. – like products liability failure to warn cases: P must show that if it had been warned it would have acted differently and that the product caused the injury.
M. does the D owe a duty of care to the P?

1. did the P assume the risk (express, implied primary, implied secondary)- see more under affirmative defenses, but discuss here

2. Relationships: trespasser, licensee, invitee

a. trespasser= a party who enters landowner’s property without owner’s permission or other right

· duty owed to trespasser: only to avoid willful and wanton conduct or other intentional tort

· rationale that no other duty is owed: it is not feasible to expect the landowner to constantly exercise reasonable care for everyone in inspecting the premises and warning of danger.

· attractive nuisance doctrine:  landowner has duty of reasonable care toward the child who is allured (requirement) onto the property because of an “attractive nuisance.” (does not exist in Ohio, Vermont or Maryland).
b. Licensee= someone who is on another’s property by implied or express permission, but is there for his own purposes and not for the landowner’s

· duty owed: to warn of or correct known problems that are not obvious hazards and the licensee would otherwise not know about. (only has duty to warn of hazards D actually knows about; no duty to inspect to discover hazards)

· example: social guest

c. Invitee=someone who enters another’s premises in response to an express or implied invitiation and does so for the mutual benefit of both the owner and himself (often, for business purposes)
· duty owed: to inspect premises and discover unreasonably dangerous hazards and protect/warn against those the owner knew or reasonably should have known about (through inspection)

· example: store customer.

· 2nd restatement rule: invitee is someone who is a business visitor or a public invitee (on the land for the purposes for which the land is held open to the public). Therefore, a child accompanying a parent to a store can be an invitee even though the child is not purchasing anything.

3. this trichotomy allows judges to take cases from the jury (using labels rather than specific facts to decide if D owes a duty of care). MD still recognizes trichotomy.
4. Today, some courts have replaced trichotomy with a negligence standard (ex., Nelson v. Freeland, CA, 1988: invitee/licensee merged and D owes a duty of reasonable care- foreseeability of harm to licensee may be less than invitee which is discussed under proximate cause- and trespassers remain a separate category w/ same req’s). Note in Nelson negligence standard applies to both invitees/licensees and trespassers, there is just no duty of reasonable care owed for trespassers.
· Reasons for keeping trichotomy:

(4) fear of jury abuse (in bias for non-landowner)

(5) otherwise landowners are turned into insurers otherwise

(6) maintaining this system will insure predictability and certainty in law

· reasons for abolishing trichotomy:

(1) social and political reasons no longer apply (today jurors are often landowners and can identify with D)

(2) landowners are not turned into insurers; they are still judged by reasonable care standard

(3) this standard results in confusing, complex, and unpredictable law (categories are often not clearly-defined)
(4) giving immunity to landowners for example with respect to licensees force courts to often reach unfair results.
III. Negligence per se 
A. Rule: In order to recover on a negligence per se claim, P must show:  

(1) The P is a member of the class whom the statute was designed to protect, 

(2) P’s injury is the kind the statute was designed to prevent against, and
(3) P’s injuries were caused by D’s statutory violation ********

B. 3 views:

1. negligence per se makes D negligent as a matter of law and there is no question for the jury on the issue of breach

2. negligence per se only creates a rebuttable presumption of negligence (D then has burden to rebut the presumption)

3. negligence per se is only evidence of negligence/breach of duty for the jury to consider.

C. elements of negligence per se (an articulation of the above rule). Neg. per se exists where:

(1) a statute or municipal ordinance imposes upon any person a specific duty for the protection or benefit of others (duty)

(2) if he negligence to perform that duty (breach)

(3) he is liable to those for who protection or benefit it was imposed (class of Ps) [Palsgraf: who does D have the duty of care towards?]

(4) for any injuries of the character which the statute or ordinance was designed to prevent (P’s injury was the kind statute was designed to prevent) [WMI: was the type of harm foreseeable?]

(5) which were proximately produced by such neglect.

D. still need to show causation; negligence per se in the first view only shows negligence as a 2 element tort (duty and breach)

E. exceptions: statutes that are invalid because they undermine federal or state constitutions cannot be used to provide an argument for negligence per se.

F. Ordinances: for the most part they also give rise to negligence per se.

G. Rationale: using negligence per se for violation of a law provides certainty and predictability for jury and other actors of the world.
H. Defenses (where one is excused from negligence per se):

1. emergency (hypo: D crosses center lane to avoid hitting a kid that runs in front of her car and hits another car in the process)
2. physical impossibility (Combs v. Los Angeles Ry. Corp.- 1947: P alleged he was stuck on the steps of a streetcar so he cannot be sued under negligence per se for violating Los Angeles ordinance that forbids riding on the steps of streetcars)

I. Dichotomy: 

1. Martin v. Herzog (1920): P’s failure to put on lights is contributory negligence per se, barring her from recovery when a car allegedly negligently crashed into her.

2. Tedla v. Ellman (1939): P and her brother not found contributorily negligent per se when hit by an oncoming car when walking on the left side of the street contrary to statute that required pedestrians to walk on the right. (rationale: right side was far heavier and legislative intent could not have been for an unsafe result). We want Ps to do a cost-benefit analysis.
IV. Breach of Duty
A. Look at the facts and decide whether a duty has been breached (if no facts are present, use res ipsa loquitur test).

B. shown by 
(1) direct evidence of breach

(2) or, Res Ipsa Loquitur (“The thing speaks for itself)= from the injury to P, one can infer negligence (Breach of duty) by D.
C. Requirements (from 2nd Restatement):
(1) the accident that occurs must be one which ordinarily would not occur in the absence of someone’s negligence;

(2) the accident must be caused by an agent or instrumentality that is in the exclusive control of D; and

(3) The accident must not be caused by any action on the part of the P (or a 3rd party)

D. 3rd restatement (much looser): “It may be inferred that the D has been negligent when the accident causing the P’s physical harm is a type of accident that ordinarily happens because of the negligence of the class of which the D is a relevant member”
E. formerly: courts said P had to choose between res ipsa loquitur and showing of direct evidence; now this is not true. P can allege both.
F. Different standards:
(1) majority opinion: RIL warrants an inference of negligence and the jury may if it decides to find negligence based on RIL alone. (but neither party can be granted a directed verdict since this is a jury question)

(2) RIL raises a presumption of negligence. Jury will find for P, unless D produces evidence of non-negligence. (D only needs to show some evidence). If D does so, P will be required to show actual evidence of negligence. (court will direct verdict for P if D does not provide evidence)

(3) Only followed by 3-5 states: RIL not only raises a presumption but a rebuttable presumption, where the ultimate burden of proof shifts to D. D must show by a preponderance of evidence that it is not negligent.

G. Cases:
1. Welsh v. Cornell (NY, 1901): a portion of a clamp broke, injuring P, which would only happen if someone was negligent, the clamp was in the exclusive control of employer, and P did not cause the accident. The ineference is if employer had inspected the clamp, he would have seen it was rusty, and would have prevented the injury. P could not produce actual evidence of negligence.
2. Winterowd v. Christensen (1926): P stepped on D’s wooden bleachers and fell through. The wood was decomposing and soggy. Therefore, we can infer a reasonable inspection would have shown this and prevented P’s injury.
3. Colmenares Vivas v. Sun Alliance Insurance Co. (1986): this case shows 2 Ds can have “exclusive control.” Airport had non-delegable duty to maintain escalators and Westinghouse had duty through contract to maintain airport’s escalators. Most jurisdictions will interpret “exclusive control” in a likewise pragmatic way rather than literally.
4. Sullivan v. Crabtree (1953): driver’s truck was within his exclusive control, accident would not have occurred in the absence of someone’s negligence. *normally in car crashes RIL does not apply b/c if two cars are involved, can’t infer accident was a result of one party’s negligence.
5. Ybarra v.Spangard (1944): P injured while undergoing surgery and unconscious. RIL is necessary here b/c P could not otherwise prove negligence. P sued all dr’s and nurses in ER, claiming one of them had to have exclusive control (puts the burden on the Ds to bring the tortfeasor forward).
V. Causation

A. substantial factor test: basically means “let the jury decide”; sometimes used to refer to but-for causation, sometimes proximate cause (has no inherent meaning)

B. 3 requirements: cause in fact (incl. but-for causation and causal link), and proximate cause

C. But-for causation
1. traditional test: (1) judge must find there is evidence that would lead a reasonable jury to find that D’s negligent actions were the cause in fact of P’s harm (burden of proof) and (2) jury must find by a preponderance of evidence that D’s negligent actions were the cause of P’s injury (burden of persuasion).
2. (D’s actions must be a necessary antecedent that caused P’s injury/ but-for D’s actions, P’s injury would not have occurred)
3. 3 rules:

(1) majority rule: P must show by a preponderance of evidence that D’s breach caused the injury
(2) minority approach: P must exclude all other but-for causes of P’s injury.

(3) Another minority approach: P must show that D’s actions were a substantial factor in bringing about P’s injury

4. Dillon v. Twin Gas & Electric: some courts hold where P would have been harmed even without D’s actions, D’s negligence was not a but-for cause.

5. where traditional but-for test does not work:

a. multiple/indeterminate defendants
b. increased risk of disease/ loss of a chance

6. other standards used:

a. alternative liability: where there is a small number of Ds who know who caused the harm, but P does not know who caused the harm, both Ds will be held jointly and severally liable for all of the damages (reason: gives them incentive to rat out the real tortfeasor).- Summers v. Tice.

b. Industry-wide liability: where different Ds used the same industry-wide standards and one of them caused the harm, they will be held j/s liable (where not used: Hall v. Dupont: even if you can’t identify the particular manufacturer that caused the harm, where they have delegated to a trade association things like safety features, we will not find the manufacturer that produced the liability liable.)
c. Market share liability (Sindell v. Abbott Laboratories and Skipwroth v. Lead Industries Assoc): where D is indeterminative, each of the Ds is held liable for the percentage of the market it controlled at the time a particular kind of product caused harm to P. (esp. adopted for DES cases).

· only works when P can pinpoint a small period of time in which injury occurred

· product must be fungible (uniform/substitutable standard)

· must be similar bioavailability between the products (=rate at which product is absorbed into the body)

d. loss of a chance doctrine: where P already had less than a 50% chance of surviving, he/she will not be able to prove by a preponderance of evidence that D’s actions were a but-for cause. Used where D’s actions reduced P’s chance of survival. (P does not need to die to recover)
· rule: damages= % of chance lost x amount of damages.

· P will recover (if dies) under wrongful death/survival actions and in some jurisdictions (if alive), can recover medical monitoring costs and possibly emotional distress.

e. variation of loss of a chance used with increased risk of disease due to exposure to harmful substances (P does not need to die to recover)

· rule: damages= % risk increase x damages

· damages include damages from death and in some jurisdictions, medical costs and possibly recovery for emotional distress.

· In (d) and (e), court may instead use a substantial factor test, in which case if expert witness sufficiently testifies, jury will find for P.

f. j/s liability used: 

i. where Ds participated together/acted in concert (but for the concurrence of actions, harm would not have occurred)

ii. where Ds produced one indivisible injury and both were wrongdoers (policy: incentive to turn in real tortfeasor, esp. if Ds have superior notice)
iii. where it is not possible for P to know which tortfeasor caused the harm

iv. other Enterprise liability policies are often reasons for using j/s liability

g. other systems of recovery besides j/s liability:

i. proportionate liability: each D pays its share of liability
· court determines relative degree of fault of each negligent or contributorily negligent party.

· vs. a pro rata system where the damages are divided up evenly among the Ds (5 Ds each pay 1/5 of damages).

ii. compromise jurisdiction (j/s liability in some cases and proportionate in others. Ex., over a certain amount of damages, Ds will be held proportionately liable rather than j/s. Ex #2, proportionate liability for non-economic damages such as pain and suffering and j/s for economic damages.)
iii. percentage of a percentage (in the event one D is judgment proof): remaining D(s) and P (if c. negligent) will divide up judgment-proof D’s share based on their own percentages of liability.

[party becomes judgment proof from immunity or good-faith settlement. If by settlement, then the settled damages are subtracted from the court award and the rest is distributed based on which of the above 4 systems is used: in j/s liability remaining D pays all (even if P is c. neg. in comp. fault jurisdiction, but if c. neg. in cont. neg. jurisdiction, no recovery), with proportionate liability in a comparative fault jurisdiction c.neg. P has to pay her share, D has to pay rest including settled D’s. In percentage of percentage (see above). In cont. negligence jurisdiction, if P is c. neg., she gets nothing.]
D. Causal link= where the violation of duty makes it more probable than otherwise that the accident would occur (greatly increases the chance that an accident is going to take place), causation can be inferred from the violation.
1. this does not need to be used where but-for causation can be shown. (it is used in Zuchowicz b/c there was no evidence of other people overdosing on Danocrine and in Reynolds b/c P could not exclude all other causes of falling and in Liriano b/c P did not provide evidence that Hobart’s failure to warn caused the injury).

2. case: Berry v. Sugar Notch Burrough: “speeding does not increase the probability of trees falling on trolleys” – therefore, no causal link; there may also not be proximate cause here. Used here b/c otherwise but-for causation analysis would cause an absurd result
3. causal link is an alternative way of showing cause-in-fact, besides but-for causation.

E. another approach (by Calabresi): inferred causation: when the P is injured and the D violated a duty of care that it owed the P, we can infer the D’s violation of duty caused the P’s injury (Zuchowicz, Liriano, Reynolds)- only use with similar fact-patterns.

F. Proximate Cause (different standards define what is/is not foreseeable)
1. [Ryan: D is only liable for “immediate” consequences and not “remote” consequences of its actions. Factors is determining if consequence is immediate: foreseeable, expected, natural, necessary ordinary. Problem: this is not easily defined. This rule does not work today.]- don’t discuss.
2. Polemis: where some/any harm is foreseeable, D is liable for harm caused. (majority rule in U.S.)
3. Palsgraf: Which P can recover from the D’s breach of due care?
c. Cardozo: this is an issue of whether the D owed a duty toward the particular P (whether the P was in the zone of reasonable apprehension)- question of law. (the exact type of P has to be foreseeable)
d. Andrews: actually, the D owes a duty of care toward all Ps. This is a question of where to draw the line of foreseeability. We will draw it as a matter of fairness, pragmatics, practical politics (such as natural and continuous sequence between cause and effect, whether the cause was a substantial factor in producing the injury, whether the result could have been foreseen, whether the result is to remote in space and time, whether there are too many intervening causes).- question of fact.
· rationale: (1) enterprise liability (railroad co’s can more easily pass off cost than mother of 3); deterrence (if D has duty toward all Ps at all times); more consistent with cost-benefit analysis; reducing sum of all accidents and costs.

4. WMI (contradictory with Polemis): the type of harm that occurs has to be foreseeable.
5. WMII: everything is foreseeable (where there is an injured P, there is proximate cause), and D is only excused if cost of eliminating harm is too great or the risk is too hard to prevent.
6. Kinsman (compromise between WMI and Polemis): where the damages are of the same general type that were expected, D is liable.
· practice with rat poison above the stove hypo- where fire is caused but rat poison although flammable was not known to be flammable (depending on the standard used there will be a different answer as to whether there was proximate cause).



* thin skull/eggshell rule= the extent of the damages need never be 


foreseeable.

VI. Intervening and Superseding Causes


A. intervening cause: something that occurs after the original D’s negligence, which also contributes to the P’s injury

B. superseding cause: an intervening cause that is not foreseeable by the original D, and therefore breaks the chain of causation between D’s negligence and P’s injury. (the court decides if something is superseding- all we can conclude is something may be superseding). * key question is foreseeability.
C. General rules: 

1. medical negligence is never foreseeable (if D causes car accident that injures P, and at hospital, doctor’s negligence aggravates that injury, D is liable for all injuries to P)

2. criminal acts are generally foreseeable (Liney v. Chestnut Motors: D’s employee negligently leaves key in ignition at service station; thief steals car and hits P; thief’s act is a superseding cause and D is not liable)

3. anything that is foreseeable by D that also contributes to injury is not foreseeable (Bell v. Board of Education: although a criminal act intervened, it was precisely the type that supervision was supposed to prevent against and D’s teacher failed to supervise)
D. invitee situations: if the thing/person that intervened and caused the injury was one that the D should reasonably have discovered through inspection and prevented, D is liable (ex., woman raped in parking garage where previous crimes had occurred – this may not be superseding)
Affirmative Defenses to negligence
I. contributory negligence
A. Rule: P (1) fails to use the amount of care which an ordinary reasonably prudent person would use for his/her own protection and (2) such behavior is a contributing cause of the P’s injury.
B. Ways a P can be c. negligent:
1. unreasonably proceeds in the face of a known risk (rare)

2. P fails to investigate and discover known risks (ex., Edgar and the muddy pool)

· However, ordinarily, failure of an employee to stop work in the face of a known risk is not c. negligence b/c the employee will be fired and another employee will have to do the work anyway. (exception is of course where the employee is allowed to stop work as in Gyerman)

C. as with negligence, kids under a certain age (usually 6) cannot be held c. negligent, and over this age are still held to the standard of a child (of same age, experience, and intelligence)
D. in 5 jurisdictions including MD contributory negligence bars all recovery to P. Doctrines to ameliorate harsh results of c. negligence as a total bar to recovery:

1. last clear chance: where a P is c. negligent and a D is negligent and both contributed to P’s injury, if the D had one last clear chance to avoid the injury, the court will strike the defense of contributory negligence (some states with comparative fault have still retained this doctrine, but this is rare and it no longer makes sense)

2. contributory negligence is not a defense to intentional torts and w, w, r conduct
E. In other 46 jurisdictions there is comparative fault, and c. negligence only reduces the P’s award.

1. 2 different systems: 

a. pure comparative fault: each party recovers based on their percentage of culpability.

b. modified comparative fault: if P is more at fault than D, P is barred from recovery. If P is less at fault than D, P can only recover the percentage the D is at fault. (in some states a 50-50 tie goes to D and P recovers nothing; in other states, P will recover 50% of damages)

2. in most states with comparative fault, there is no longer last clear chance or assumption of risk

3. offsetting judgments

a. when two parties suffer damages from same accident, and both owe each other damages, we will only want to offset the damages if it is practical. If both parties have insurance, we want the insurance companies to pay the whole thing and will not offset judgments. However, if one party is bankrupt and hence judgment proof, we will want to offset judgments. Courts decide this issue based on practicalities and especially if insurance is involved.
b. ex., Edgar and Pammy in an accident. Pammy suffers $2,000 in damages and Edgar suffers $8,000 in damages. Edgar is 70% at fault and Pammy is 30% at fault for accident. Pammy then will owe Edgar $2,400 and Edgar will owe Pammy $1,400. If Edgar is bankrupt, we will want to offset judgments and have Pammy only pay the $1,000-difference. If not, Edgar will pay his share, and Pammy will pay her share.

II. imputed contributory negligence: when will the contributory negligence of one party preclude another party’s recovery?
A. general rule: contributory negligence is not imputed from the driver of a vehicle to a passenger.

B. Exception: when the parties are engaged in a “joint enterprise,” the contributory negligence of the driver is imputed to the passenger. Necessary elements for joint enterprise=

(1) an express/implied agreement between the individuals

(2) common purpose to be carried out

(3) community of pecuniary interest in that purpose

(4) equal right of control among the parties [equal right of control does not necessarily mean in one particular driving situation but over the whole trip]

· typical examples of joint enterprise:

1. people in a carpool

2. driver promises to drive during the whole trip and passenger promises to pay gas

C. Second rule: in employer/employee relationships, when the employee is contributorily negligent and acting within the scope of employment, the employee’s contributory negligence may be imputed to the employer in an action against a third party.

D. Third rule: in family relatinosihps, husbands and wives’ c. negligence is not imputed to one another (Wood v. Disney) and children and parents’ c. negligence is not imputed.

E. Exception: where there is a joint enterprise.

III. Assumption of the Risk
A. the better-expressed opinions will call assumption of the risk “no duty” cases and analyze them under the first element of negligence rather than as a defense.
B. 3 kinds of assumption of the risk: express, implied primary, and implied secondary

C. express assumption of the risk
1. general rule: parties can disclaim liability for negligence

2. exceptions:

a. when the party protected by the exculpatory clause intentionally causes harm or acts in w, w, r manner or in gross negligence

b. when there is a grossly unequal bargaining power between the parties (party disclaiming liability has a substantially greater bargaining power, which puts the other party at that party’s mercy)

c. where language is unclear, ambiguous, or not understandable (Gross v. Sweet). However if the purpose is clear, the court may enforce it (dissent in Gross)
d. when the party disclaiming liability is one of public interest. Factors (in Tunkl):

(1) it is the type of business that is normally under public regulation (most important)

(2) it performs a service of great importance for the public

(3) it holds itself out as willing to perform this service for any member of the public

(4) it possesses a decisive bargaining advantage against members of the public

(5) there is a standardized adhesion contract

(6) as a result of the transaction, the other party places his/her property under the control of the party disclaiming liability (especially in sales)

D. Implied primary assumption of the risk
1. rule: a person has assumed the ordinary/incidental risks of an activity that he/she participates in or is a spectator to, despite the person’s knowledge of the risks. (extraordinary risk or w, w, r conduct do not apply to this rule)

E. Implied secondary assumption of the risk

1. rule: where the P voluntarily encounters a known risk whether reasonably or unreasonably, there is an assumption of the risk.

2. Blackburn v. Dorta court got rid of assumption of the risk (mainly because it is a comparative fault jurisdiction and did not see the need to retain it):

a. It merged implied secondary rule under contributory negligence to say c. neg.= unreasonably and voluntarily encountering a known risk (reason: the two overlap considerably and it would be redundant to keep it)
b. It said when encountering a known risk is reasonable, assumption of the risk should not be a defense that bars or reduces recovery (ex., rescuing a baby from a burning building)

c. It said express assumption of the risk should be analyzed as D owes no duty of care toward P.

F. Today, many jurisdictions still use assumption of the risk as an affirmative defense to negligence, although some like the Blackburn court have abolished it.

IV. immunities
A. governmental immunities
1. at CL, you could not sue the sovereign

2. but, now statutes allow the government to be sued in certain circumstances.

3. Federal statute: Federal Torts Claims Act (FTCA)

4. state statutes modeled on FTCA

5. FTCA

a. there is no liability for discretionary functions vs. ministerial functions (including acts of the legislature, judiciary, and executive)- where govenrmetn officials can use judgment/choice. 
· This applies to FTCA, not necessarily to state torts claims acts (but it does apply to some states, including MD). 
· In many states, exception: use of malice, intentional torts (must use good faith in carrying out discretionary function)
b. Often limitations/ceilings on damages per incident and per claim (meaning per plaintiff)

c. Other exceptions:

d. no liability for negligent mail service

e. no liability for fiscal issues

f. gov’t not liable for intentional torts by employees except those committed by law enforcement officers (reason: by CL employers not vicariously liable for intentional torts committed outside scope of employment)
g. restrictions when suing under FTCA:

1. must sue in federal court

2. before filing suit, first have to file claim with appropriate administrative agency and statute of limitations for that is 2 years

3. no jury

4. punitive damages prohibited

h. Westfall Act
1. if P recovers from gov’t under FTCA for an employee’s negligence, P cannot also recover from employee from same incident

2. exception: if federal employee violates certain constitutional rights of P, Westfall Act doesn’t apply

6. state torts claims acts

a. different based on statute

b. even though P can sometimes sue state for vicarious liability, inidivdual employee is immune except:

1. if employee acts with malice (ill-will, hatred)

2. if employee acts in intentional torts or knowingly violates a state constitutaional provision. (MD rule)

7. governmental function vs. proprietary function (applies to federal gov’t – under FTCA and to municipalities). Municipalities only have protection from torts claims act and immunity under governmental function (no immunity under proprietary function).
a. proprietary function= something that the gov’t performs but a private corporation could perform (such as parks, electricity)
b. governmental function= something that only the gov’t can perform, such as fire dept., roads
B. family immunities
1. at common law, husbands and wives couldn’t sue each other in some cases (such as car accidents) and children could not ever sue parents. 

2. Now children can sue parents when they are acting outside the scope of normal parental areas. And, husbands and wives can sue each other with respect to intentional torts.

C. charitable institutions: in the past they were immune from liability (ex., hospitals, educational institutions. Now there is limited or no immunity.

Conduct more egregious than negligence
I. Willful, wanton, and reckless conduct

A. Rule: must be an intentional/unreasonable disregard of a risk that presents (1) a high degree of probability that (2) a substantial injury will occur. 
B. 3d restatement view: The actor must either have knowledge of the danger or knowledge of the facts that would make the danger obvious to anyone in the actor’s situation (subjective knowledge; i.e. no discussion that the actor should have knowledge). Most courts take the objective view

C. When danger is obvious, 3 tests:

1. actor knew of the risk (subjective knowledge is hardest test to prove)

2. the actor, for fear of what they might learn, refused to consider the implications of the risk from the facts they know (“reckless indifference to risk”)

3. D truly lacks an understanding of the grave risk, but while his lack of knowledge is sincere, it is disturbing (ex., motorist drives 80 mph through a crowded city street).

D. Government suits: governments may not be liable for negligence, but are liable for w, w, r conduct under FTCA and states torts claims acts.

E. Worker’s comp cases: where an employer is normally immune from tort action because of worker’s comp, the employee can still sue if employer’s conduct is w, w, and r.
F. Parent-child immunity: child can sue parent for w, w, r conduct even if it can’t sue for negligence.

G. Trespasser cases: landowner owes no duty of care toward trespassers except to refrain from using w, w, r conduct or entrapment.

H. in contributory negligence jurisdiction, contributorily P may be able to recover; in comparative fault jurisdiction, contributorily negligent P may not lose as much recovery.

I. Juries may (out of personal feelings) award more damages for hard-to-measure items such as pain and suffering (and courts will not limit juries’ discretion as much).

J. Not dischargeable under bankruptcy.

K. Case: Sandler v. Commonwealth (1995): P sued Commonwealth of Massachusetts under w, w, r conduct because governmental immunity prevent MA from being liable for negligence. P unable to prove conduct in letting bike path fall into disrepair was egregious enough (has to be a high level of dangerousness)
L. Typical cases: speeding car cases where driver knew of violation of law.
II. Battery
A. Prima facie case:

(1) (unconsented to) act by D
(2) with intent (to inflict)
(3) harmful or offensive touching

(4) causation 
B. act by D= external manifestation of D’s will

C. intent= P must show D had the purpose to inflict harmful or offensive touching, or knowledge to a substantial certainty that D’s actions would result in harm or offense. The consequences of the act must be intentional (in Garratt child did not intend to injure woman.
D. Harmful or offensive touching= P must show D’s act resulted in an actual infliction of harm or offense
E. Causation= harmful/offensive touching was caused by D’s act (direct) or by some force that D’s act sets in motion (indirect)
F. Unconsented to= whether the ordinary person in the situation would have consented (objective test).
G. History- battery arose after CL action of trespass (as did assault, false imprisonment, trespass to land, and trespass to chattels)
H. Transferred intent doctrine: if someone other than the person D meant to harm is harmed as a result of D’s act, D is liable.
I. General rule: children are capable of intent. However, it is a general rule that children under a certain age (usually 6) are not capable of negligence. Therefore, a 5-year-old may be liable for battery but not for negligence.
J. Also, while an employer cannot be held liable for negligence when there is worker’s comp, it can be held liable for battery.
K. Case: Garratt v. Dailey: woman injured when child moved chair out from under her. Court held 5-year-old Dailey did not have the requisite intent to cause harm.
Liability of Suppliers of Products
I. Different claims (P can sue for more than one cause of action):

A. liability based on intentional torts (battery)

B. liability based on negligence (harm must be foreseeable and D’s conduct unreasonable)

C. liability based on strict liability (defective product that causes injury)

D. liability based on breach of warranty (contracts claim)
II. Effect of torts vs. contracts claim:

A. statute of limitations is longer in contract law than tort law (usually 10 vs. 3 years)

B. more people can recover under strict liability than in breach of warranty (see UCC 2-318: warranty alternative provisions below)
C. D can disclaim more often in implied warranty theory than in strict liability since contracts allows parties to modify or exclude warranties.

· UCC 2-719: Limitation of consequential damages for injury to the person in the case of consumer goods is prima facie unconscionable but limitation of damages where loss is commercial [i.e. we are using contract law] is not.

III. History and development of products liability

1. Rule: in order to recover in products liability P had to show both privity of contract and contractual relation Winterbottom v. Wright (1842)

2. Rule: if the P is a foreseeable victim of an accident caused by a negligently manufactured product, manufacturer is liable (P must prove he/she was a foreseeable victim and that D was negligent in manufacturing product). MacPherson v. Buick (1916)  
· No privity of contract required for products that are “imminently dangerous to life”

3. Rule: P can recover in products liability under actions of breach of express or implied warranty where there is privity of contract. Chysky v. Drake Brothers (1923)
4. Rule (of dissent): P does not have to prove negligence for actions against products manufacturers. Escola v. Coca Cola Bottling Co. (1944).

· Dissenting opinion by J. Traynor- one of the most important dissenting opinions, and later becomes law.

· Rationale for rule:

1. it is almost impossible for P to prove negligence case against a products manufacturer since consumers don’t know enough about the manufacturing process.

2. the product manufacturer (like the employer) is in the best position to eliminate the risk and liability will produce an incentive to do so.
3. manufacturer can spread the losses whereas to P this would be an unmitigated disaster.

4. in this case can’t use res ipsa loquitur b/c product was not exclusively in the control of the manufacturer before reaching P.

5. rule: P does not need to prove privity of contract with D in order to sue manufacturer under breach of warranty. Henningson v. Bloomsfield Motors (1960) (contrary to Chysky which says there needs to be privity)
· Posner: “the end of the citadel of privity”

· This really in effect is strict liability b/c contractual relations are normally needed for breach of warranty.

6. Rule: a manufacturer is strictly liable in tort when an article he places on the market, knowing that it is to be used without inspection for defects, proves to have a defect that causes injury to a person. Greenman v. Yuba Power Products (1963)
· Analogy: unreasonable conduct is to negligence as defect is to strict liability

· P must only prove he was injured while using the product in a way it was intended to be used as a result of a design or manufacturing defect

· While this court no longer required breach of warranty claim for strict liability (see Henningson above), some states still retain the language of implied warranties while still essentially the action is one of strict liability (like in Henningson)

· Restatement (Second) of Torts, Section 402A developed (See below) 
7. Normally, P has to show harm to person or property and cannot recover for purely economic damages as in negligence. However, an exception occurs in 80 South Eight v. Carey-Canada where damages given to P for D’s use of asbestos fireproofing because they will allow P to amend the situation and prevent personal injury to workers. (MD follows this exception).

IV. Warranties

A. Warranties in products cases:
1. UCC 2-313 Express Warranties: any affirmation of fact or promise made by seller to buyer which relates to the goods and becomes part of the basis of the bargain creates an express warranty that the goods shall conform to the affirmation or promise
2. UCC 2-314 Implied Warranty of Merchantability (seller must be a merchant with respect to goods of that kind). Goods to be merchantable must be at least such as

(b) pass without objection in the trade under the contract description

(c) in the case of fungible goods, are of fair average quality within the description, and

(d) are fit for the ordinary purposes for which such goods are sold
3. UCC 2-315 Implied Warranty: Fitness for a particular purpose:       
where the seller at the time of contracting has reason to know of any 
particular purpose for which the goods are required and the buyer is 
relying on the seller’s skill or judgment to select or furnish suitable goods, 
there is an implied warranty that the goods shall be fit for such a purpose.
B. UCC 2-318. Alternative provisions that govern the warranties (depending on the state)

3. Alternative A (majority alternative and the one used by MD): A seller’s express/implied warranty extends to any natural person who is in the family or household of the immediate buyer or is a guest in the home if it is reasonable to expect that such a person would use the product

4. Alternative B: seller’s warranty express/implied extends to any natural person who may reasonably be expected to use the product.

5. Alternative C: seller’s warranty express/implied extends to any person who may reasonably be expected to use the product. A seller may not exclude or limit the operation of this section to the person of an individual [unlike A and B, extends to corporations, not just individuals].
V. Defects- strict liability
A. Restatement (Second) of Torts § 402A says

(5) One who sells a defective product which is unreasonably dangerous to the user or consumer or to his property is subject to liability for physical harm if:

(a) the seller is engaged in the business of selling such a product and

(b) it is expected to and in fact does reach the consumer or user without substantial change in the condition in which it is sold.

(6) This rule applies although

(b) the seller has exercised all possible care in the preparing and selling of the product and

(c) the user or consumer has not bought the product from or entered into any contractual relation with the seller.

B. Restatement (Third) of Torts. (Strict) Products liability says: It may be inferred that the harm to P was caused by a product defect existing at the time of sale or distribution without proof of a specific defect when the incident that harmed the P:

(a) was of a kind that ordinarily occurs as a result of a product defect and

(b) was not solely the result of causes other than the product defect existing at the time of sale or distribution.

C. There are 3 types of defects: manufacturing defect, design defect, or failure to warn defect (See below)

D. rule: to recover under strict products liability, P must prove:
(1) the product was defective,

· defective=is not reasonably fit, suitable, or safe for the ordinary or foreseeable purpose for which it is sold

(2) the defect existed at the time the product left the manufacturer’s control,

· 3 ways to prove this:

a. direct evidence

b. circumstantial evidence (ex., if product is brand new and just out of the box and there is an injury or product failure, there is strong circumstantial evidence that it existed at the time it was within manufacturer’s contol)

c. negate all other possible causes of product failure (by negating causes outside of D’s control, we can infer that the dangerous condition existed at the time the D had control of the product)
(3) the defect proximately caused the injuries, and

(4) the P was a reasonably foreseeable or intended user.

E. Different kinds of defects: manufacturing and design and failure to warn (on exam, assess possible claims of all 3)
F. Manufacturing Defects= when a product departs from its intended design and doesn’t live up to the manufacturer’s own expectations. 
· P doesn’t have to show a specific defect, only that as a whole the product did not live up to its expected design.

G. Design Defects= the product was in the condition intended by the manufacturer or supplier (unlike manufacturing defect) but was designed in such a way that it presented an undue risk of harm in normal use.

1. 2 alternative tests to determine if there is a design defect:

a. consumer expectation test: the product is in a condition not contemplated by the ultimate consumer that will prove unreasonably dangerous to the consumer

b. risk-utility test (balancing test): whether the risks of the product outweighs the utility of the product. [only need to state that the rule is the risks of the product design outweigh the utility of the design, then in analysis, discuss relevant factors]. Factors include:

(1) usefulness of the product (utility to user and public as a whole)
(2) probability that the danger will occur (including safety aspects of prod)
(3) gravity of danger posed 

(4) mechanical feasibility of a safer alternative design 
(5) financial cost of a safer alternative design

(6) adverse consequence to the product and consumer that would result from an alternative design.

· while risk utility test may be referred to as strict liability cases, it actually uses negligence analysis (sounds like Learned Hand Formula)
2. 3rd restatement (products liability) requires P prove there is an alternative design in order for there to be a design defect. Majority of jurisdictions disagree.
3. Real world consequences of P needing to prove safer alternative design:

a. P would need an expert witness to admit evidence that: 

1. another safer design exists,

2. the safer design was on the market at the time,

3. the safer design performs the same purpose, and

4. it was feasible for D to use the alternative design

b. if it turns out there is no safer design, then D will not be held liable. But, we might still want to hold manufacturer liable b/c:

1. if there isn’t a feasible alternative design, then that means the product probably should not be on the market

2. one of the goals of tort law is to compensate the injured P. (consequence: if manufacturer is forced to constantly compensate Ps despite no safer alternative design existing, this will drive up costs and eventually the product will come off the market).
c. just b/c there is an alternative feasible design does nto mean that this design was unreasonably dangerous, and hence that there was a defect.

4. to decide if a design is unreasonably dangerous, look at:
a. magnitude and probability of foreseeable risks of harm

b. instructions and product warnings accompanying product

c. relative advantages and disadvantages of the product as designed and as it alternatively could have been designed (including cost, feasibility, and usefulness)

· Second restatement said that if there was a warning and the product would be safe if the warning was followed, then it was not unreasonably dangerous.

· Third restatement says warnings are not substitutes for requirement of showing a reasonably safer alternative design.

5. possible defense to design defects: state of the art

· state of the art= risks that were known or knowable to D in light of the level of scientific, technological, and health understanding regarding the risks of the product and/or how to make it safer

· majority of jurisdictions hold state of the art evidence admissible as evidence as to what is and is not feasible but not determinative

· reasons to hold D liable despite no knowing of the risks:

a. if manufacturers are held liable even when they don’t know of the risks, then they will be even more careful and test their products when they do know of the risks

b. the product manufacturer has the ability to spread the cost whereas to P, this is an unmitigated disaster.

6. * some courts hold that strict liability for pharmaceutical products that are unavoidably unsafe products are better analyzed under failure to warn defect and not design defect.
H. Failure to warn defects
1. 2 purposes of product warnings:

a. where warning just notifies that product is dangerous: allows P to do a risk assessment and decide whether or not to use the product

b. where the warning offers instructions on how to use the product more safely: this shows P how to do what he/she is going to do safer

2. is there a need to warn when the danger is obvious?

a. without warning, consumer cannot make an informed decision.

b. Also jury may find there are people who don’t know of risk (like Liriano, Lorenzo, D may have duty to warn all users, not just those with ordinary knowledge)

3. is the warning adequate to prevent the harm?

a. Purpose of warning must apply to the relevant decision maker
b. comment j in Second Restatement: there is a presumption that the instructions would have been heeded if they were supplied. So, if the product is safe for use, warning is sufficient to determine it not defective

c. comment k in Second Restatement: in “unavoidably unsafe” products (where a product is incapable of being made safe but its utility outweighs its risks) as long as the consumer is warned, the product is not defective. (consumer must be warned)- especially with drugs.

d. however, according to learned intermediary doctrine manufacturer does not have to directly warn the consumer
i. in the past, it was seen as adequate to warn the physician of the risks of the drug since he/she was the relevant decision maker

ii. however, today patients become relevant decision makers especially because of mass advertising. (where the reasons for the rule end, so does the rule)

· if manufacturer is found negligent for failure to warn and doctor also acted negligently, both may be held j/s or proportionately liable.

e. when there are alternative safer designs

i. 2nd restatement, comment j: whether or not there is a feasible alternative design, b/c of the presumption that warnings will be heeded, if a product has a warning and is safe for use if followed, then that is sufficient to find it not defective.
ii. 3rd restatement (rejects comment j) says: where there is no alternative feasible design that is safe, warnings are all that is necessary to render the product reasonably safe. However, if an alternative design is available, warnings are no substitute for a reasonable and feasible alternative design.
· Garbageman hypo used to illustrate point

4. did the warning actually cause the harm?

a. Actual cause: 

b. Different possible approaches:

i. but-for subjective test (majority opinion): P must prove that if he/she had been warned, he/she would have acted differently

ii. but-for objective test: P must show that a reasonable person in P’s situation would have acted differently if he/she had been warned.

iii. Calabresi’s approach: where D’s lack of warning greatly increased the chance of the harm to P, we can infer causation between lack of warning and P’s injury.

5. did the warning proximately cause the harm? (look at foreseeability, remote/indirect, and possible superseding causes).
6. is the failure to warn a question of fact or law?

a. today it is usually given to the jury as a question of fact (Liriano) in both strict products liability and in negligence
VI. Plaintiff’s Conduct (possible defenses)
A. P misuses the product

1. different views:

a. this is nto a defense to products liability, but negates defectiveness (1st element of prima facie case)

b. this is not a defense but negates causation because it is P’s misuse not the defect that causes the injury (3rd element of prima facie case)

c. misuse may be regarded as an affirmative defense.
2. Prevailing rule: contributory negligence is nto a bar to recovery for strict liability, but may reduce the P’s recovery

a. some courts distinguish between abnormal and normal misuse when deciding this (normal misuse as in Ford may not be a defense)
b. some courts distinguish between unforeseeable and foreseeable misuse (if P’s misuse is foreseeable, this is not a defense)
3. Failure of P to discover a known defect or guard against possible defects is not a defense
4. Defenses:
a. Contributory negligence is a defense to strict products liability where the P voluntarily and unreasonably encounters a known risk
b. unreasonable conduct by the P, such as “generic carelessness” that causes the injury is a defense to products liability.

· distinction between this and (b): in West v. Caterpillar, Mrs. West did not know of the product’s defect; however, her conduct was unreasonably in walking into the street without looking.

5. today, many of the 46 “civilized” states use comparative fault and will reduce the P’s recovery if found contributorily negligent. However, these rules do not make sense in contributory negligence jurisdictions, where P would be completely barred from recovery.

