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I. Origins of Property

A. Discovery – “First In Time, First In Right” – Johnson v. M’Intosh (1823). No one can transfer a better title than they have. People with power have always claimed things of value; they use laws to help protect their property. The territory belonged to the United States on two counts, discovery and conquest. Chain of Title:

1496, English Crown grants Right of Discovery to Cabot brothers

1607, London Company founds Royal Colony

1776, Virginia Independence

1784, Cession of western lands to the National Government

1787, Northwest Ordinance, federal land office with power to

grant “patents”

B. Capture – ferae naturae – “wild animals” – Pierson v. Post (1805). Constructive possession – possession can be construed, a pursued mortally wounded animal constitutes property: wounded whales, animals in traps, etc are property. Title to Wild Animals:

1. Landowner v. Trespasser – Landowner has legal right, whether because of his ownership or because of the Trespasser’s illegal behavior. Non-trespassing hunters can establish title.

2. Stockman v. Hunter – the Stockman has right to the animal. Cattle are domesticated. There are rules for domesticated animals that are separate from those for wild animals. Animals that have developed a habit of returning are not free for capture, this is known as the principle of “animus revertendi”.

3. Prize Bull and Stray Cow – If there is a real accident, no stud fee must be paid.

C. Custom – Custom can also be a basis for determining the true owner of property – Ghen v. Rich (1881). Ghen has constructive possession of the whale and this was the customary method of determining ownership. Keeble v. Hickeringill (1707) – A landowner has constructive possession of ferae naturae on his own property, so long as they are there.

D. Creation – If you create something, then you are undeniably first in time, but the fruits of your labor are not always yours to monopolize – this is the lesson of Cheney Brothers v. Doris Silk Corporation (1930) – where certain designs that were not protected by existing copyright law were found not to be the exclusive property of their creator.

II. Title I

A. Ownership and Possession – Lost Property – “[Finder has] property as will enable him to keep it as against all but the rightful owner” – Armory v. Delamirie (1722). The finder of lost property merely has first dibs on it until the true owner appears. The case of Hannah v. Peel (1945) requires that a landowner be in constructive possession of the property before they can claim all property on the land as their own.

B. Dispossessed Property – 

1. Mislaid Property – If property has been mislaid in a public place, then it belongs to the owner of the store – McAvoy v. Medina (1866).

2. Treasure Trove – Under the old English Common Law buried treasure was held to belong to the crown. In the United States it is now sometimes used to recover cultural treasures.

C. Abandoned Property – The finder of abandoned property gains complete ownership of the property – Bridges v. Hawkesworth (1847). If the property has been abandoned, then the true owner will not be coming back for it, and it therefore belongs to the finder. There are three elements of abandonment, they are:

1. Relinquishment of possession.

2. Intent to relinquish ownership.

3. Acceptance by a successor in title.

It is often hard to determine that something is abandoned property, because it is hard to tell what the intent of the true owner was. According to Pocono Springs Civic Association Incorporated v. MacKenzie (1995), real property with a perfect title cannot be abandoned.

 

Shipwrecks are also sort of like abandoned property, they are the

possessions of the states in whose waters they reside under the Abandoned

Shipwreck Act of 1987. If a ship is not in state waters (3-mile limit), then it is covered by maritime salvage law – Columbus America Discovery Group v. Atlantic Mutual Insurance (1992).

III. Characteristics

A. Property Defined & Justified – Property can be defined as rights in resources. It is not the actual piece of land or the car; it is the legal rights associated with those things. What rights do you have if you have perfect title to something? Property is a bundle of sticks, you have the right to use, destroy, invest, mortgage, bail (loan), sell, give, will, etc. Property is relative; it deals with interactions between different parties. Property can be either tangible or intangible. Private ownership of property prevents the tragedy of the commons.

B. Perfect Competition & Market Failure – Economic efficiency can be a powerful argument in property law. Our goal is to use resources most efficiently. If we think in terms of welfare economics, then society is better served if resources are used most efficiently. Efficiency – resources should be used for their “highest and best” (most valuable) use. This is an idea developed by Adam Smith, who wrote The Wealth of Nations in 1776. Government needs not be involved, except in the case of market failure.

C. Right to Exclude – If you own the property, then you can prevent others from using it – Moore v. Regents of the University of California (1991).

D. Trespass – Trespass is the tortious interference with ownership or possession of property. A trespass on personal property is called conversion. A trespass on real property is simply called a trespass – Jacque v. Steenberg Homes (1997). Some kinds of trespass are legal – State v. Shack (1971) – said that lawyers were allowed to lawfully trespass on private property for the purposes of providing legal services to migrant farm workers.

E. Right to Transfer – The right to transfer is called Alienability. There has been a tendency to allow as much alienability as possible. But, there are limits to it, for things such as body parts.

F. Externalities – Externalities are the problems associated with living in a crowded world. We are trying to maximize utility. Nuisance is the unreasonable interference with enjoyment of land by another – Spur Industries v. Del E. Webb Development (1972). What does unreasonable mean? Reasonableness & Principles of decision-making:

1. Is either party negligent? 

2. Who has priority? Who was first in time? 

3. Which side generates more utility?

G. Monopoly [Copyright, Patents & Trademarks] – We grant some monopolies in order to encourage innovation. U.S. Constitution – Article I, Clause 8: “Congress shall have power… To promote the Progress of Science and useful Arts, by securing for limited Times to Authors and Inventors the exclusive Right to their respective Writings and Discoveries.”

IV. Irregular Transfers
A. Adverse Possession – Property is about Rights in Resources [land or chattels]. Property is relative. If you have Title then you have property second to none. Possession creates a presumption of Title. First Possession trumps Second Possession. Title trumps Possession. Adverse Possession trumps Title.

§5-103 – C&JP – Adverse possession – there is a twenty (20) year statute of limitations to reclaim property, either through legal action or possession. If the action is not brought within 20 years, then the person in possession will get title to it.

§14-108 – RP – Any person in possession of property may bring a suit to quiet title, which will establish and clear up all claims to that property.

When is adverse possession going to trump? There is a significant body of common law that has been developed to determine this. The elements are:

1. Actual exclusive possession – The person laying claim to it must be on that property.

2. Open and Notorious – Usually, this means that the possessor’s use of the property must be similar to that which a typical owner of similar property would make.

3. Hostile & under Claim of Right – This merely means that possession must be without the owner’s consent.

4. Continuous for statutory period (in Maryland – 20 years) – This often involves Tacking. Possession by two adverse possessors, one after the other, may be "tacked" if the two are in "privity" with each other. That is, their periods of ownership can be added together for purposes of meeting the statutory period.

If these elements are satisfied, then the adverse possession is satisfied –

Van Valkenburgh v. Lutz (1952).

There are several categories of users of land:

1. Permissive user – you are there with permission, therefore you cannot claim adverse possession. Hostility requires a nonpermissive use.

2. Inadvertent trespasser – it would seem that one should allow adverse possession, but this rule is ambiguous in some cases.

3. Knowledgeable trespasser – this does allow adverse possession.

4. Aggressive trespasser – the person must assert their claim, they are rewarded for their lack of good faith, in a way.

If you are in possession and you are paying taxes, it is pretty good

evidence that you do own it.

Common Law Disabilities tolled the running of the Statute of Limitations:

1. Mental incompetence

2. Infancy (under 21 years of age)

3. Marriage (of a woman)

4. Imprisonment

5. Absence from the state

§5-201 – C&JP – amends this to cover only the mentally incompetent and

infancy (under 18 years of age), they are given an extra three years to file

suit after the disability is lifted. It would be much better to simply assign a

guardian to them.

B. Adverse Possession of Personal Property – The statute of limitations for Personal Property is three (3) years in Maryland under §5-101 – C&JP. When does the cause of action accrue?

1. When the title holder is dispossessed; or

2. When the possessor refuses a demand for return; or

3. When the titleholder discovers (or should have discovered) the facts that form the basis of the cause of action.

In O’Keeffe v. Snyder (1980), The New Jersey Supreme Court decided that number 3 was most fair.

§ 5-203 – C&JP – Ignorance of cause of action induced by fraud – If the knowledge of a cause of actions is kept from a party by the fraud of an adverse party, the cause of actions shall be deemed to accrue at the time when the party discovered, or by the exercise of ordinary diligence should have discovered the fraud.

Thus, Maryland has adopted the Discovery rule for tolling of the statute of limitations for the adverse possession of personal property.

C. Mistakes, Fixtures & Accessions – §5-101 – RP – A parol agreement may be enforced at the will of the parties. If you make an honest, good faith mistake than you must pay Fair Market Value for the land you have trespassed on – Urban Site Venture II Limited Partnership v. Levering Associates Limited Partnership (1995). Fixtures are sold with the house –  Strain v. Green (1946). Accession involves property that one has increased in value after obtaining it.

V. Regular Transfers

A. Sale of Personal Property – You can transfer property under the right of alienability. However, you cannot transfer a better interest in the property than you already possess. A thief cannot transfer good title to a subsequent good faith purchaser. A person with property that has voidable title (i.e. acquired through fraud) has power to transfer a good title to a good faith purchaser for value – Porter v. Wertz (1979). If a swindler donates the property to another, then the true owner can recover it. Likewise, if we have a forger of title, he cannot pass on good title to a good faith purchaser. Under §2-403(2) – MD Commercial Law, if someone entrusts goods to a merchant who deals in goods of that kind gives him power to transfer all rights of the entruster to a buyer in the ordinary course of business. 

Under the Statute of Frauds (§2-201 – MD Commercial Law), a contract

for the sale of goods worth more than $500 requires a writing with a

definite intention to sell between the named parties that is signed by the

party against whom enforcement is sought.

Under §2-401 – MD Commercial Law, unless the parties explicitly

arrange otherwise, title passes to the buyer at the time and place at which

the seller completes his performance by physically delivering the goods.

B. Gifts of Personal Property – Delivery is very important for determining whether a gift has been donated – Newman v. Bost (1898). A letter can act as constructive delivery – Gruen v. Gruen (1986). Elements of an intervivos gift of personal property:

1. Intent

2. Delivery

3. Acceptance

What kinds of delivery may you have?

1. Manual transfer

a. Possession of the personal property.

b. Document of title.

2. Constructive delivery, e.g. giving the keys to the property to someone

3. Symbolic delivery, e.g. making a written declaration

A true owner can give gifts on the condition of his death, these are donatio causa mortis.

C. Sale of Real Property – A contract to buy or sell land or an interest in land requires a written purchase and sale agreement, as required by the Statute of Frauds. Under the Statute of Frauds, the written agreement must include the names of the parties involved, the price, a description of the property, an expression of intent to buy or sell and a signature by the party to be charged (§§5-103-104 – RP). As usual there are exceptions to this. When purchasing land through an oral contract the Statute of Frauds may be excepted if any of a number of these requirements is met. These are as follows:

1. If the parties admit that a contract was made.

2. If the buyer relies on the promise to convey and substantially changes her position in reasonable reliance on the promise. This may be done either through a demonstration of part performance or estoppel.

Part performance may include one or more of the following factors:

1. Payment of all or some of the purchase price (which is often not enough on its own). It is not enough because the money could be returned with interest.

2. Taking possession of the property.

3. Making substantial improvements to the land.

A claim of promissory estoppel requires that the claimants establish the

following elements under §129 of the Second Restatement in order to claim

specific performance:

1. Evidence that establishes the existence of a clear and definite promise that the promisor should reasonably expect to induce action by the promisee.

2. Proof that the promisee acted to its detriment in reasonable reliance on the promise.

3. A finding that injustice can be avoided only if the court enforces the promise.

If the seller breaches, the buyer may choose between either damages or

specific performance. In land sales, specific performance is often awarded. If

damages are sought, then the buyer may seek restitution, reliance and/or 

expectation damages. Restitution damages return the deposit to the buyer.

Expectation damages would be the difference between the market price and

the contract price. The buyer may also recover consequential damages, if they

are foreseeable at the time the contract is formed – Hickey v. Green (1983). If

the buyer breaches, the seller is entitled to sue either for damages or specific

performance.

D. Deeds of Real Property – Delivery of deeds is a tricky business – Rosengrant v. Rosengrant (1981). You cannot transfer land without both a grantor and a grantee – Pocono Springs Civic Association Incorporated v. MacKenzie (1995).



Deeds must satisfy the following requirements under §4-101 – RP:

1. Identify the parties, both the grantor and the grantee.

2. Describe the property.

3. Name the interest that is being conveyed.

4. State the grantor’s intent.

5. Contain the grantor’s signature.



Deeds do not require consideration, nor do they need to be sealed.



However, if the deed is sealed than the statute of limitations is extended



from three (3) years to twelve (12) years to bring a claim.

If a deed transfers a covenant or an incorporeal interest in land to another, and is signed only by the grantor, acceptance of delivery of the deed by the grantee is binding as if the grantee had signed it himself.

If a deed is executed, acknowledged and recorded than it is presumptively valid under §4-103 – RP.

E. Wills – Anyone over the age of eighteen (18) can make a will - §4-101 –E&T. Wills must be in writing, signed by the testator and witnessed by at least 2 people – §4-102 – E&T. With two exceptions, for soldiers and for wills made outside Maryland - §§4-103-104 – E&T. It is an advantage to give away property before you die because of the Death Tax, it's private and it is convenient. How do you pass property from one generation to the next without leaving it by will?

1. Formal intervivos gifts

2. Joint ownership/tenancy – have a survivorship

3. Create a present or future interest (Gruen v. Gruen (1986))

§4-402 – E&T – There is a presumption that a will passes all property.

F. Intestate Succession – If you die without a will then your property passes through intestate succession to your heirs.

1. Heirs – Your heirs are your successors, they are not known until after your death. The order of precedence is as follows: your first issue, parents then collaterals. In Maryland the statutes contained in §§1-205-210 – E&T, determine these relationships. §1-205 – E&T – “child” – legitimate, adopted, or illegitimate as provided in §1-208 – E&T – expressly not a stepchild, foster child or grandchild. §1-206 – E&T – “legitimate child” – born or conceived (naturally or artificially) during marriage. §1-207 – E&T – an adopted child is the child of his adopting parent(s). §1-208 – E&T – “illegitimate child” – automatically child of his mother, may be recognized by his father.

2. Issue – Your issue are all of your living lineal descendants, except for the lineal descendents of your living lineal descendents – §1-209 – E&T. When you die intestate your property is divided among your per stirpes issue. This is provided for in the ACM in §1-210 – E&T.

3. The rules for the distribution of intestate property are further contained in §§3-101-105 –E&T.

4. Dower and curtesy have been abolished - §3-202 – E&T.

5. More rights of the spouse are contained in – §§3-203-204 –E&T.

VI. Estates in Land

A. Fee Simple – Fee simple is the largest possible aggregation of rights with respect to land. It can last forever and it can be inherited.

1. Fee simple – ownership potentially lasts forever. Under §2-101 – RP – the default rule is that a sale is a sale of a fee simple. Under §4-105 – RP – the default rule is that every grant of land passes a fee simple.

2. Defeasible fees – could also last forever, but will terminate upon the happening of some event named in the original conveyance (an event that may or may not happen). There are three types of defeasible fees:

a. Fee simple determinable – future interest reverts to grantor as soon as the condition occurs.

b. Fee simple subject to condition subsequent – if condition occurs and the grantor wants it back, then he can have it.

c. Fee simple subject to executory limitation – if the condition occurs, then the interest is transferred to a third party.

3. Life estates – last for the life of the owner, and then pass either to the grantor or his heirs (as a reversion) or to a third party (as a remainder).

4. Leaseholds – transfer possession for a fixed period of time, or a renewable period, or exist at the will of the owner.

B. Life Estates [Restraints on Alienation] – The owner grants a life estate to X for the rest of his life – White v. Brown (1977). If you transfer a life estate to someone, then they own it pur autre vie, for the life of another.

Restraints on Alienation – There are three kinds of restraints on alienation:

1. Disabling – you have a fee simple estate, but you cannot transfer the property during your life.

2. Forfeiture – you have a fee simple, but if you attempt to transfer, then it goes to a third party.

3. Promissory – you have a fee simple on the basis of your promise that you will not sell it during her lifetime. If you do try to sell it, than the grantor can have it back.

An absolute restraint is totally void.

C. Life Estates [Waste] – In a trust, one person (the trustee) holds “legal title” and manages the property for the benefit of another (the beneficiary). Waste is a problem because the current holder and the future holder may have different interests. The current holder may want lots of income, the future holder wants the value to appreciate and capital to be developed – Baker v. Weedon (1972). Waste is covered by §14-102 – RP.

D. Defeasible Estates – Defeasible fees are inheritable and alienable, but are unlike the fee simple absolute in that they will terminate in the event of some future occurrence. There are three varieties:

1. Fee simple determinable – ends automatically upon some future occurrence.

2. Fee simple subject to condition subsequent – is not automatic. This variety is essentially obsolete.

3. Fee simple subject to executory limitation – the future interest belongs to a third party.

All of these rules are invalidated if they extend too far into the future – Mountain Brow Lodge No. 82, Independent Order of Odd Fellows v. Toscano (1968). The rules for the sale, lease, or mortgage of property subject to remainder or vested or contingent interest are under §14-110 – RP.

Because Maryland does not like these old, “dead-hand-of-the-past” rules, there are a number of limitations placed upon them by Title 6 of the ACM. Thus §6-101 – RP places a 30-year limit on possibilities of reverter and rights of entry. Under §6-102 – RP all reverter rights had to be renewed prior to 1972 – Mayor and City Council of Ocean City v. Taber (1977). Under §6-103 – RP there is a seven (7) year statute of limitations to bring a claim for reverter or right of entry.

E. Remainders, Reversions & Executory Interests – A reverter is a future interest retained by the grantor that will transfer to another upon the determination of a fee simple determinable. Hierarchy of estates in Land:

1. Fee simple – a potentially infinite interest

2. Fee tail – the property is tied to a family, this is outdated

3. Life estate – this lasts for the duration of the grantee’s life

4. Term of years – the lease lasts as long as it lasts and then is acted upon as described in will

5. Tenancy at will

Future Interests:

i. Retained by transferor:

1. Reversion

2. Possibility of reverter

3. Right of entry [power of termination]

ii. Created in a transferee

1. Vested Remainder

2. Contingent Remainder/Executory Interests

Types of Remainders – Remainders are either vested or contingent.  A remainder is vested when:

1. Given to an ascertainable person and;

2. There is no condition precedent to its becoming possessory other than termination of preceding estate

Remainders that fail to satisfy either of these requisites are contingent.

1. O gives life estate to A, if B reaches the age of 21, then B gets it. If A dies when B is 15, then B gets it then (although presumably in a trust or something).

2. O grants Blackacre to A for 10 years, then to the heirs of B. B is alive. What kind of interest do B’s heirs have? They have a contingent remainder, because we do not know who B’s heirs will be until he is dead. If B were dead, then it would be a vested interest.

3. O grants Blackacre to A for life, then if B has reached 21, she gets it, and if not, then it goes to C. If A dies before B reaches 21, then C gets it.

4. O grants Blackacre to the M&P RR, but if it ceases to be used for RR purposes it goes to B. B has an executory interest, it has been valid since 1536, and it is comparable to a fee simple determinable. This is called a shifting use.

5. O grants Blackacre to B if she graduates from law school, A has an executory interest. This is called a springing use.

F. Trusts [Rules favoring Marketability] – Cy Pres Doctrine – if the original purpose of a trust has become illegal to carry out, then the courts can change the purpose of the trust to conform to a reasonably similar charitable purpose. For example – 

If Keswick excludes Negroes to Keswick Mental hospital(
O | to wife life | If Keswick does not exclude Negroes to UM Med. School

G. Rule Against Perpetuities [Common Law] - A future interest is invalid unless it is certain to vest an interest in someone who is alive at the creation of the interest or no later than 21 years after the death. The only interests in this category are executory interests and contingent remainders. The interest is created at the moment of sale, delivery of a gift or the moment that a trust becomes irrevocable. The interest is vested when the condition that made the future interest uncertain occurs. There are a number of different kinds of future interests:

1. Reversions – not subject to RAP

2. Possibilities of Reverter – not subject to RAP

3. Rights of Reentry – not subject to RAP

4. Vested Remainders – not subject to RAP

5. Contingent Remainders – subject to RAP

6. Executory interests – subject to RAP

Standard operating procedures for the Rule Against Perpetuities:

1. Classify the future interests created

2. Ascertain the beneficiaries

3. Apply the RAP to each interest, one at a time

Executory interests:

a. In 1900, O gives to M&P RR for so long as used for RR purposes. If not used for RR purposes then it will go to X. It fails because there is no life in being to prop this executory interest up with. This is an executory interest subject to the rule against perpetuities.

b. In 1900, O gives to M&P RR for so long as used for RR purposes. If not used for RR purposes then it will revert back to O. This is exempt from the rule against perpetuities. This is the Taber case.

Remainders:

a. O gives life estate to A, upon A’s death, it will go to A’s surviving children, if there are no surviving children, then the property will then revert to O. A has a present interest, not subject to RAP. A’s children have a contingent remainder, for two reasons. We don’t know who the takers are and we don’t know if they will survive her. Contingent remainders are subject to RAP. When A dies, we will know whether the conditions for the contingent remainders will matter. Therefore, we will use A’s life to prop up this point.

b. O gives life estate to A, upon A’s death, it will got to A’s surviving children who have reached 21, if there are no surviving children who reach 21, then it will revert to O. When A dies we will know who the children are and whether they are alive. We will then have to wait 21 years to find out if all of them could possibly make it to the age of 21. Therefore it is valid under the RAP. If the kids had to live to 25, then it would not be valid.

Estate planning:

a. O gives a life estate to A for life, then a life estate to B for life, then to B’s surviving children, if there are no surviving children then it reverts to O. You want to try and avoid paying out massive taxes. O is dead. A is spouse – 80 years old. B is only child – 45 years old. B has children. A has a vested remainder. B has a vested remainder. There is the possibility of a pregnant widow here after B.

b. O gives a life estate to A, then a life estate to A’s children, then either to A’s surviving grandchildren or reverter back to O. We have a fertile octogenarian problem here. There is a presumption that anyone may have children at anytime prior to death (or 9 months post death for males).

Broadway National Bank v. Adams (1882) – Included a spendthrift provision that prevented the transfer of the money.

H. Rule Against Perpetuities [Statutory Modifications] – The ACM now rides up on a big white horse and saves the day. In §11-102a-e – E&T the exceptions to the RAP are laid out.

A. Cemetery perpetual care

B. Charitable contingency

C. Trust for employees

D. Charitable trusts

E. Power of Trustee – This essentially repeals the RAP. All that you have to do is pay tax on something once and you can then create a trust that will last forever, so long as the trustee has the power to manage it effectively.

§11-103 – E&T allows us to wait and see before automatically invalidating contingent remainders and executory interests.

VII. Concurrent Ownership

A. Marital Property/Tenancy by the Entirety – Dowries, curtesy and coverture. Dower and Curtesy remain in only a few states. Coverture was abolished through the application of Married Women’s Property Acts in the mid-19th century – §3-202 – E&T. The separate property system allows each spouse to retain his or her property earned both prior to and during marriage. This is the system employed in Maryland – §§3-203-204 – E&T. Only a husband and wife may hold a tenancy by the Entirety. Neither can sever the ties of tenancy by entirety unilaterally.

Tenancy by the entirety:

1. Creation – This is done at the time of transfer to a married couple

2. Shares – This is split 50-50

3. Intervivos transfer – Neither party can sever the ties of the T/E without the others consent

4. Partition – You can’t get this in T/E

5. Transfer at death – A dead spouse’s portion transfers to spouse automatically

6. Creditor Claims – They cannot attach T/E unless both spouses sign for the debt

B. Tenancy in Common & Joint Tenancies – 

1. Tenancy in Common – In a Tenancy in Common, two or more parties own the same property at the same time.

a. Creation – A ( X and Y – in §2-117 – RP there is a Presumption against joint tenancy

b. Just have a deed with more than one person as transferees who are not married

c. Shares – however it is specified in the deed, there is no per se answer

d. Intervivos transfer rights – You can give away, rent or sell your portion

e. Partition – You can sell the owned portion to anyone, including the other owner, or rent the portion you own

f. You can have a judicially ordered sale under §14-107 – RP – “without loss or injury to the parties”

g. Transfer at death – You can transfer to estate (will or intestacy)

h. Creditor claims – A T/C is not insolated from debt

2. Joint Tenancy – A Joint Tenancy has a right of survivorship. Under §2-117 – RP unless it is explicitly stated, there is no joint tenancy. Under §4-108 – RP there is no need to use a straw man to create a joint tenancy. You can create a joint tenancy in personal property. You can also have a joint tenancy in intangible personal property – “property that depends on the contractual responsibility of a stake holder.” For example: bank accounts, insurance policies, stock certificates, etc. This was the situation in Boehm v. Harrington (1983). Creation - You have to leave to two people and specifically state that it is transferred through joint tenancy. There are four things needed to create a J/T:

a. Time – You all must acquire at the same time

b. Title – You must acquire by the same interest

c. Interest – You all must have same share

d. Possession – You must all have possession

Shares – The full amount divided by the number of tenants (3 people 1/3 each). Transfers at death – The leftovers are split among the remaining tenants.

C. Severance – In some states mortgages sever a joint tenancy, this did not happen in Harms v. Sprague (1984). In Riddle v. Harmon (1980), Riddle unilaterally terminated a joint tenancy by transferring her joint tenancy to herself as a tenant in common. Uniform Simultaneous Death Act – A&B have a joint tenancy, they die together in a plane crash. If you cannot tell who died first, then you split it 50-50.

D. Partition/Rents/Accounting – Under §14-106 – RP a cotenant who receives rent from a 3rd party owes a proportionate amount to the other cotenant(s) – Spiller v. Mackereth (1976). Under §14-107 – RP a court may enter a decree of partition at the request of any joint tenant, tenant in common, etc. If the property cannot be divided without loss or injury to the parties, then the court may decree a sale and divide the proceeds. Partition – 3 kinds of concurrent estates:

1. Tenants in Common

2. Joint Tenants

3. Tenants by the Entirety

In TC and J/T they have a right of partition.

E. Accounting – You can ask your cotenants to hold an accounting to make sure that they are not holding out on you – Swartzbaugh v. Sampson (1936).

VIII. Easements

A. Creation – Servitudes and Easements are functional divisions of property. According to §4-101 – RP you use a deed to create an easement, but there are other ways as well. For instance, in Holbrook v. Taylor (1976), estoppel was used to create an easement. Creation of Easements – 

1. Grant – the proper way, by deed

2. Implication –

a. Estoppel – to prevent unjust enrichment

b. Constructive Trust – Deep Creek

c. Implied from Prior Use

There are a # of issues in regard to easements:

1. Is it temporary or permanent?

2. How is it created? Is it express or implied? Is it formal or informal?

3. What is the scope of the easement?

4. Can the easement be relocated?

5. Can the easement be transferred?

6. Who can own the easement?

7. Will the easement ever terminate?

8. How will the easement be interpreted and regulated?

Express Easements – are created in writing. Can also be vested in 3rd parties.

B. Implication – Implied easements are generally created either by estoppel or constructive trust. Estoppel requires permission plus reliance. Constructive trusts are implied when the owner must do so to protect another party’s rights. Easements can be implied from prior use – Van Sandt v. Royster (1938). To create an implied from prior use easement, you must show:

1. Common Ownership – 

2. Pre-existing quasi-easement – 

3. Division of quasi-servient and quasi-dominant – 

4. Necessity – 

5. Servient estate holder on notice – 

Notice:

1. Actual Knowledge – did he ask?

2. Record Notice – was it on record?

3. Inquiry notice – could he have guessed it?

Easements can also be created by Necessity. Easement by Necessity requires: 

1. Common Ownership

2. Division

3. Strict Necessity

If you have an easement by prior use and a new means of access develops, it is still valid. If you have an easement by necessity and a new access develops, it is not still valid.

C. Prescription, Dedication, Custom & Public Trust – Prescription is the usufructory analog to adverse possession. The doctrine of tacking applies to prescriptive easements, just as it did to adverse possession. Easement by Prescription requires:

1. Non-Permissive use of another’s property

2. Open and Notorious/visible

3. Continuous/Uninterrupted

4. For the Statutory Period

Burden of Proof:

1. Is on the adverse claimant

2. There is a presumption of non-permissibility

You can also dedicate property and you can dedicate an easement as well. There is a sketchy notion of an implied easement by dedication.

Private rights on land bordering Tidewaters/Navigable waters:

A. The state owns land under tidewaters and the tidewaters themselves

B. Riparian landowners presumed to own down to the line of mean high-tide

C. Riparian landowners have the following rights in the adjacent waters:

1. Navigate/access

2. Fish

3. Prevent erosion

D. “Runnability,” Assignability & Scope – Easements appurtenant versus Easements in gross. Easements appurtenant run with the land.

1. Who is benefited by the easement?

2. Is the benefit assignable?

3. What is the benefit?

4. Where can it be exercised?

E. Termination – Easements last forever, unless:

1. They are terminated in writing.

2. They are terminated by their own terms, i.e. it was only supposed to last ten years.

3. They are terminated by merger, the same owner gains control of both the dominant and servient estates.

4. They are terminated if the owner of the easement abandons it.

5. They are terminated by adverse possession or prescription.

Always consider the scope of the easement, and their duration as in Preseault v. United States (1996).

F. Negative Easements – Typically an easement allows the dominant estate to cross the servient estate, or something like that. However, the dominant estate can also contract with the servient estate not to do something, they are limited. There are four kinds of traditional negative easements, which I don’t think are allowed in this country:

1. Light

2. Air

3. Lateral support

4. The flow of an artificial stream

There are also some new kinds of easements:

1. Conservation - §2-118 – RP makes it easier to create these.

2. Historic preservation

3. Solar - §2-119 – RP makes it easier to create these.

Petersen v. Friedman (1958) – Said that negative covenants were legal to prevent the installation of a TV aerial.

IX. Covenants Running With The Land

A. Formalities – Traditionally, real covenants were said to run with the land and were binding on the servient estate and beneficial to the dominant estate if:

1. The covenant was in writing.

2. The purchaser of the servient estate was on notice of the covenant at the time of purchase.

3. The original covenanting parties intended both the burden and the benefit to run with the land.

4. The original contracting parties were in privity of estate with each other (horizontal privity) and subsequent owners were in privity with the original contracting parties (vertical privity).

5. The covenant touched and concerned the land.

If a covenant such as this were breached then you got damages.

There were also equitable servitudes, which applied when:

1. The purchaser of the servient estate was on notice of the covenant at the time of purchase.

2. The original covenanting parties intended both the burden and the benefit to run with the land.

3. The covenant touched and concerned the land.

You got equity, injunctive relief, if these were enforced.

Under the 3rd Restatement, we just have two kinds of servitudes:

1. Easements

2. Restrictive Covenants – various promises not to do various things. Negative easements are very similar to this category. 

You used to have four concerns when creating a restrictive covenant that runs with the land:

1. Intent – you want it to be clear. “B promises that she and her successors in title will use the property for residential purposes only.”

2. Notice – C should only be bound by B’s promise if he is aware of the restrictive covenant. You ought to be able to determine what the limitations on property are before you purchase it. This deed should be recorded and can be found through a title search. If C does have notice, should he still be bound?

3. Privity – in the trash bin of history, at least for horizontal privity. Vertical privity is alive and well. You will not be bound unless you have a privity with your predecessor in title and have notice of it.

4. Touch & Concern – also usually put in the trash bin of history.

B. Subdivision Restrictions – Tulk v. Moxhay (1848) – concerns Leicester Square and attempts to develop it. It was sold with a covenant not to develop it retained by the vendor. Tulk v. Moxhay was a liberating case, it came at a very important time. After the 1850s suburbanization began to occur to a much larger extent. The upper class has always lived outside the cities. In the 1850s the middle class began moving outside the cities as well. This was facilitated by new technologies and changes in culture. Developers had a marketing problem, they are selling lots. They are all trying to be more exclusive to set themselves apart. They are trying to guarantee that you will move to a place where only people of good society live. They can use these restrictive covenants flexibly after Tulk v. Moxhay. You need unanimous consent to change the covenant. It will be hard to change it when all the parties involved have to agree, we have high transaction costs. How do you create one of these?

1. Developer/Grantor (D/G) files a plat in the land records. A plat will lay out the lot size and the location. This will be recorded in the land office.

2. D/G files a master deed in the land records subjecting all the lots within the restricted subdivision to a common set of promises. Benefits and burdens are explicitly said to run with the land and to be enforceable either thru injunction or damages by either the D/G or by other grantees. People would therefore be on notice. 

3. D/G then sells the lots one at time to the various grantees. Each deed specifies the restrictions.

4. D/G transfers the benefit of the promises to a community association and empowers it to assessment maintenance fees and to enforce the covenants.

Neponsit v. Emigrant (1938) – this was another product of idyllic suburbanization. You can now create all manner of restrictive covenants; private governance and they are all transferable. Under the 3rd Restatement – restrictive covenants need not touch and concern, but courts can strike them down if they so choose on the grounds of public policy. There are a number of grounds for a public policy objection to a restrictive covenant:

1. Anti-competitive/restraint of trade – a bank may get a covenant that allows it to be the only bank in the neighborhood. Is this good? It depends. Sometimes the courts will strike one down.

2. Restrain civil liberties – no clear answer, there is a lot of litigation on such matters.

3. Discriminate on the basis of race, religion, gender, etc.

4. Exclude LULU’s – Local Unwanted Land Use – NIMBY – Not In My Back Yard

5. Obsolescent

C. Implied Reciprocal Servitudes, Easements or Restrictions – Implied Reciprocal Negative Servitudes are useful for helping to form subdivisions. If the developer places restrictions on enough of the neighboring parcels the courts might conclude that there was a general plan of restrictions. The court will have to determine when the property should be treated like neighboring property and when it will not. This was used in Sanborn v. McLean (1925). §2-121 – RP is a rather timid statute, but it makes it easier to put in day care centers. §§10-515 et seq. – ACM Health General – This statute makes it easier to use private group homes for people with disabilities. This section only applies to zoning rules, it may apply to private covenants as well.

D. Scope, Duration & Enforcement – Courts have traditionally interpreted ambiguous covenants in the manner that would be least burdensome to the land. They may also be construed against the drafter. Courts often prefer to modify rather than terminate restrictions that have changed slightly during the course of time. In Hill v. Community of Damien of Molokai (1996) – P is the NIMBY, D is the LULU. Court says it is a residence and they are a family. “Who is to say what is a family in this postmodern era?” They also have the FHA, which is a big tough SOB with a bad attitude when it comes to cutting through restrictions. Federal Fair Housing Act 42 U.S.C. §§3601-3631 – This act requires, “Reasonable accommodation” of the “handicapped”. Neighborhood Associations (Neighborhood Nazis) can make choices at their discretion:

Judicial Review of Discretionary Choices:

1. No review – absolute discretion – Power hates this

2. Limited Scrutiny – presumption of validity – Make sure it is at least a good faith decision

3. Reasonableness – should the judge be able to second-guess them?

4. Strict Scrutiny – presumption of invalidity – in cases of race, religion, gender, etc.

Equitable doctrines:

1. “Unclean hands” of complainant – his complaint is on his own behalf, not on behalf of the community

2. Waiver/acquiescence/laches – if a long time passes, is it too late to stop it, laches is also known as the equitable action of the statute of limitations, it is open-ended

3. Abandonment – is less clear than for the abandonment of affirmative covenants

4. Estoppel

Changed Circumstances

A. Neighborhood Change

1. Should neighborhood change doctrine apply where covenant still has substantial value to plaintiff?

2. Should the neighborhood change doctrine apply to conservation easements?

B. Comparative hardship

1. Small benefit to Promisee

2. Large cost to Promisor

Chevy Chase Village v. Jaggers (1971) – involves a residential restrictive covenant. 

1. Is there a general uniform scheme to entitle P to enforce the covenants? Yes

2. Was there abandonment of such a scheme? No

3. Was P estopped from enforcement? (laches – means delay) No

4. Will it be overly harsh on either party? It will not be too harsh on the doctor.

E. Public Policy Limitations – Servitudes are void if they violate public policy. This has a great impact on trusts, scholarships and etc. Nowadays restraints on alienation are unenforceable if they are unreasonable restraints on alienation. The policies in support of the rules against total alienation of fee simple interests include:

1. Preventing family dynasties

2. Encouraging individual autonomy

3. Promoting efficiency

Shelley v. Kraemer (1948) – the private covenant prevented non-whites from living in the neighborhood. Shelley moved into the neighborhood. Kraemer sued to have him enjoined from living there. Shelley argued that this violated the 14th Amendment. It was not automatically against the 14th Amendment, because it was a private covenant, but the enforcement of it by state officers would make it one.

X. Title II

A. Quality Defect & Warranties – Caveat emptor is fading in popularity. Fraud – a false representation that the buyer reasonably relies upon to her detriment. There are five parts to the case for fraud:

1. False Representation.

2. It was known to be false by the person making it.

3. The other party was meant to rely upon it.

4. The other party did rely upon it.

5. The other party did suffer harm as a result.

Stambovsky v. Ackley (1991) – P bought a “haunted house”. “as a matter of law, the house is haunted.” They should have informed P that it was haunted, since they did not, the court ordered rescission of the contract. Under the rule established in this case, non-disclosure is grounds for rescission, if the following conditions are met:

1. Material impairment of value

2. Created by seller

3. Known to seller

4. Unknown to buyer

Loch Hill Construction Co. v. Fricke (1979) – the well did not produce enough water and the house was therefore not fit for habitation. The court in this case wanted statutory law to overrule old precedents, well Maryland has plenty of those – §10-201 – RP – applies Title 10 to newly constructed dwellings. Under §10-202 – RP the law provides for the creation of express warranties. Under §10-203 – RP there is an implied warranty that the dwelling is:

1. Free from faulty materials

2. Constructed according to sound engineering standards

3. Constructed in a workmanlike manner

4. Fit for habitation

5. This does not apply to obvious defects

§10-204 – RP says that the warranty expires one (1) year after settlement.

The Consumer Protection Act – Title 13 of the Commercial Law section, also protects consumers. Under §13-101 – Commercial Law – “consumer realty” means residential dwellings. Lawyers and Real Estate brokers cannot be held liable under §13-104 – Commercial Law. §13-301 – Commercial Law – lists the prohibited deceptive practices – failure to state a material fact or providing false or misleading information. §13-408 – Commercial Law rewards people for bringing these claims with attorney’s fees.

B. Title Defects & Warranties – Sellers also provide an implied warranty that they are able to convey marketable title, unless they specify otherwise – thus buyers are free from some of the doubt, but not all of it. But, in Maryland, there is no implied warranty of title or possession under §2-115 – RP. Defects:

1. Break in the chain of title –

a. Lack of ownership

b. Forgery

c. Defective deed

2. Misplaced boundary – you cannot always find boundary disputes through a title search

3. Encumbrance – 

a. Easements, covenants, restrictions

b. Mortgages

c. Liens

Marketable title:


1. Free from substantial title defects


2. Free from the hazard of significant litigation

The Endangered Species Act or other legislation can also cast a cloud on marketability. Title based on adverse possession can constitute marketable title, if you have proved adverse possession – this is the issue in Conklin v. Davi (1978).

Unless time is of the essence, you must give the seller a reasonably adequate time to cure the title. If title defects do not come to light until the deed has been handed over, then you have several options:

1. Quit claim deed – there are no warranties of title, the default rule

2. General warranty deed – warrants title against ALL defects

3. Special warranty deed – warrants title against defects arising from the acts of the grantor

Under §4-109 – RP you have six months to challenge a defective deed after it is recorded. 

C. Title Recordation/Registration – Americans have almost always had recorded land records, this was not the case in England until 1925. The rules for priority of recordation are:

1. “First in Time, First in Right.”

2. Grantor cannot convey a greater interest than they possess – except that a bonafide purchaser without notice takes priority over a prior in time grantee – this is to encourage people to record deeds.

§3-101 – RP deeds must be recorded to be effective. Under §3-102 – RP a recorded deed provides constructive notice. Under §3-103 – RP the deed must be recorded in the county in which the realty lies.

There are two kinds of indexes of recorded deeds:

1. Tract or Numerical Indexes – usually not in Maryland.

2. Grantee/Grantor Indexes

Luthi v. Evans (1978) – there was a mistake in the deed, therefore the buyer was not on record notice of the prior sale.

Orr v. Byers (1988) – says that the name must be spelled properly – the court will not impose the burden of idem sonans on title searchers.

D. Types of Recording Acts – Under the Common Law the first deed recorded will have priority:

1. “First in Time, First in Right”

a. Seniority

b. Grantor cannot transfer any greater interest than he has, once title has been transferred there is nothing left to give.

2. But, in Equity, a subsequent taker, for good value, in good faith, without notice, has priority over a previous taker.

3. One who takes from a bonafide purchaser acquires the same rights as the grantor – this is the shelter rule.

Types of Recording Statutes :

1. Race – 1st to record wins

2. Notice – Last to take without notice wins

3. Race/Notice – 1st to record without prior notice

Messersmith v. Smith (1953) – the later conveyance was not recorded properly, because it was not notarized. Smith panicked because he thought the deed was defective – in Maryland he could have used §4-109 – RP to fix the defect within six (6) months, but he chose to forge the notary’s signature instead.

E. Maryland’s Race-Notice Statute – Under §3-201 – RP  a deed is effective from the date of last acknowledgment against the grantor, his representatives, every purchaser with notice and all creditors with or without notice. Under §3-202 – RP possession constitutes constructive notice. Under §3-203 – RP the first deed recorded that has no notice of a prior deed if effective.

XI. Public Regulation

A. Eminent Domain – 

1. Eminent Domain – The government’s power of eminent domain is limited by the 5th Amendment. The government can take land for the public use, so long as they compensate others. This can be used for urban renewal, according to Berman v. Parker (1954).

2. Police power – Sometimes governmental regulation can constitute taking. Village of Euclid v. Amber Realty (1926) was an attempt to get rid of zoning, but the court found that it was not overly restrictive on land.

B. Land-Use Controls – Power hates zoning, and there are a number of issues with it.

C. Regulatory Takings – In Pennsylvania Coal v. Mahon (1922), Holmes found that the ordinance took land from the coal company. But, in Penn Central Transportation v. City of New York (1978) the regulations were not taking property from the company.

