PROPERTY OUTLINE


4 Main Steps:

1) classify the problem

2) accurately id rules/doctrine

3) generate relevant/persuasive arguments

4) project outcomes

3 Goals of Property Law:

1) Efficiency

2) Fairness

3) Administratibility

4 Major Questions:

1) How property rights are created

2) How property rights are acquired

3) How property rights are used

4) How property rights are given away

HOW TO ARGUE ACCORDING TO MONOPOLI:

1) Begin w/statutory argument (statutes, precedence)

2) Buttress w/policy args

3) Work equity args

Tenancy in Common T/C

Joint Tenancy w/Rights of Survivorship JT/ROS

Tenancy by Entirety T/E

TENANCY IN COMMON:

· the most basic form of concurrent interest: a present or future interest and may be asserted concurrently and simultaneously with an equal or identical interest in another person. 2 or more persons hold the same interest in the same real property.

· Each party has the right to control where their own interest goes at their death 

· Each party has 100% interest – no matter what the fraction of the title each holds, each has the right to use and possess the whole of the property

· This type of ownership is assumed unless specified otherwise

· Duty not to interfere with another cotenant’s equal and coextensive right

· When CT is in possession of property not liable to pay rent to the others unless there is a specific agreement to do so or she has ousted the others.

OUSTER: interference with the right of each CT to possession; mere possession of prop. creates no presump. of ouster (changing locks is an example of ouster)

JOINT TENANCY:

· CTs do not have devisable and descendable interest – at death of each cotenant interest of deceased automatically passes on to surviving CTs – it will defeat a will

4 UNITIES: The interest of each JT must:

1) start or vest at the same time, and

2) each acquire his interest in the tenancy in the same document giving each the same equal, undivided interest, and

3) each last for the same period of time, and

4) each have a right to possess the whole

· when one or more of the unities is destroyed the JT is SEVERED and turns into TC

TENANCY BY ENTIRETY:

available ONLY for married couples

· same as JT/ROS but has immunity from the claims of creditors of EACH JT

· Neither tenant has unilateral right to partition prop.

· Married Women’s Property Act

· In some states the present interest of both spouses in tenancy is alienable to 3rd parties – some states hold that neither present right nor right to survivorship us alienable and so neither is reachable by creditors * * ** (Swada v Endo)

HOW TO SEVER ARRANGEMENTS: 

1) written agreement

2) convey to a 3rd party

3) partition

PARTITIONING:

· available to CTs

· seeks to divide the property in kind or to sell it and distribute the proceeds among their CTs or their heirs

A) Physical Partition = Partition in Kind:

· preferred method, but difficult in practice

B) Partition By Sale (when:

· physical attributes of land make it impractical and inequitable

· interests of owners better promoted by sales

· burden is on party requesting the sale

Decide what is best for ALL parties involved

MARITAL PROPERTY:

· Expanded notions of property – anything of value; tangible/intangible - - education, career success, etc.

FIRST POSSESSION:
DISCOVERY:

· Johnson v M’Intosh 

· Discovery T – 1st in time

CAPTURE: 

· A. (Pierson v Post – 1st in time, 1st in right – wild property)

· pursuit is not possession – need actual physical control

· B.  CUSTOM: (Ghen v. Rich – whaling case)

· Issues of administratibility and practicality

· Custom should only be recognized in certain circumstances:

i. Limited to industry

ii. Recognized by whole industry

iii. The only type of appropriation for possible

iv. Custom is necessary for survival of industry

v. Custom works well in practice

CREATION:

· (Cheney Bros v Doris Silk Corp) Slicing of Property Interests – gave rt. to say it’s mine but not the right to prevent imitation – what’s the point of having one stick in the bundle w/o the other

· (Moore – body parts for science) – social good outweighs individual property rights – judgment for P would open a Pandora’s box – selling body parts, etc.

· (State v Shack – migrant workers and farm owner) – necessity can justify entry on land – where do you draw the line? Necessity by statute – allowed to trespass – When should sticks be absolute/When should sticks be taken away?

i. A man’s right in his real property is not absolute – should so use property not to injure the rights of others

October 23:

Subsequent Possession (Acquisition of Property by Find, Adverse Possession & Gift)

Estates

Future Interest

SUBSEQUENT POSSESSION:

Acquisition of Property by Find (HANNAH v PEEL – ct rules for finder):

Main Issue: Physical Occupancy versus Title

A finder’s right may be limited when an item is found on the land of another. Landowner is regarded as being in possession of whatever is found on his land – common law said he was owner of everything there.

Laborer on another’s land may not acquire possessory rights when finding an object

Common Law: finder has overarching rights with everyone EXCEPT the true owner

· ** * Has object been lost, mislaid or abandoned?

Finder prevails when:

1) over the owner of the location;

2) when owner abandoned the object;

LOST PROPERTY:

· Lost = true owner has no knowledge of and is unlikely to remember the place where he lost item

· Owner of the property has stronger claim to item b/c it increases the chances that the true owner will find it

· If property found on public than private land the argument is for finder

· (McAvoy v Medina)

Finders have can have more than possessory rights, can obtain title, must have good faith search for TO for reasonable amount of time

ADVERSE POSESSION:

Transfer from TO to trespasser - - method of transfer of title to real property from the holder of the title to the user, by the real tangible use of the property for the time required by the statute of limitations (20 years)

Elements of AP:

1) possession is actual and exclusive

2) continuous – regular and uninterrupted

3) open and notorious – giving notice of the use to the TO and/or community, so they have the opportunity to eject the trespasser

4) hostile – non-permissive and inconsistent with the TO’s rights

5) all for the statutory period (20 years)

WHY AP?

1) promote certainty

2) punish negligent TO’s

3) reward productive use of land

(Van Valkenburgh v. Lutz & Mannillo v Gorski)

Actual & Exclusive:

· improvements and enclosures (such as fences) by AP are typical forms to est. this element – although not necessary, very persuasive

·  surveying land & paying taxes by themselves are not enough

Continuous Possession:

· so long as AP occupies the land as would others in similar circ’s. interruptions in actual possession do not disrupt continuity – (Howard v. Kunto – rejects that summer occupancy of a summer home destroys continuity – must consider nature of property)

Open & Notorious: 

· Giving notice to true owner is key element – statute of lim. Does not begin when TO knows of possession but when he should have known

Hostility: 

- intent by user to treat the property as his own, to the exclusion of others.

Tacking: 

· AP’s can combine, or tack, their period of possession with a predecessor (Howard v Kunto) 

· Privity: must be privity between successive adverse users – any voluntary conveyance, transfer or surrender of rights between adverse users – Successive trespassers NOT sufficient

AP Disabilities: By statute, AP  cannot acquire interest of minor or legally incapacitated person – statute of limitation begins when disability is lifted (i.e., minor reaches age of majority)

AP with the Gov’t:

· No AP with the state

Why?: preserve land/social benefit


Monitoring costs to defend against AP is virtually impossible

Should claim of title include intent? (subjective test) – most courts use objective

AP of CHATTEL:

(O’Keefe Case)

- property is readily concealable – how much due diligence should be required of TO

- different than real property – open and notorious by default - - leads to ? regarding statute of limitations – when should it begin:

1) when property is taken

2) when kldg of property being taken exists 

Statute of Lim helps protect innocent 2nd & 3rd party owners – want to encourage good faith purchasers – gives people security in their purchases

· want to encourage TO’s to pursue their interests/ to prevent tardy litigation - - moving towards inquiry of behavior of TO rather than possessor

Acquisition by Gifts (Newman v. Bost & Gruen v Gruen):

· court presumes acceptance of gift unless explicitly stated otherwise

3 elements required for a valid gift:

I NTENT

DELIVERY

ACCEPTANCE

Gifts inter vivos: the donee is given the burden of proof to show IDA – if IDA occurs, the gift is irrevocable
Delivery: 

· an agreement that a donor will transfer and the donee reveive, is insufficient

· 1) physical delivery is 1st choice – when that is impossible (chattel is to heavy/large) or impractical (in 3rd party hands) physical delivery is not required

·  2) symbolic delivery – when thing delivered stands in place of the property (i.e. sale deed, picture of item, etc)

· 3) Constructive delivery: property itself not transferred, but something giving access to it is (i.e. a key – Newman v. Bost)

- purpose of delivery is to avoid fraudulent claims

Gifts Causa Mortis: expectation of death is required  - title not absolute until the donor is dead

THE SYSTEM OF ESTATES 
THEY ALL HINGE ON THE LANGUAGE: if there is any vagueness we assume that the person wanted to give up the largest estate possible – FEE SIMPLE

- Property can be divided physically and along a timeline

Interests are present and future

- Fee Simple, Fee Tail & Life Estate: each can be held absolutely or qualified/limited in 3 ways: 1) determinable on some state event

   2) be subject to a condition subsequent (returning the possession to the grantor), or

3) an executory limitation (giving the possession into the hands of some transferee)

PRESENT INTEREST:

FEE SIMPLE ABSOLUTE:

“fee” is an estate that may either be of infinite duration or of uncertain duration

- FEE SIMPLE is both alienable and descendible to the holder’s heirs

- “ABSOLUTE” means of infinite or perpetual duration, as opposed to life estate, limited to the duration of the life of a named individ.

- An estate held in FEE SIMPLE ABSOLUTE = 1)devisable, 2)descendible, 3) alienable, 4) perpetual in duration - *** gives the greatest number of rights and privileges “to A and his heirs”

- the whole bundle of sticks and goes on forever

FEE TAIL:

(archaic)  - conveyance to person and his heirs – will go back to grantor if there are no heirs (premogeniture)

LIFE ESTATE:

· Duration is measured by the life/lives  “to A for life” or “to A & B for their lives” – may be determinable or held subject to a condition – shortest estate in duration

· Grantor keeps a stick in the bundle – she keeps the right to get it back (reversion)

· It is alienable – many interests can be carved out w/I it  but ends at the death of the life tenant

· future interest following LE: reversion or remainder or executory interest

FEE SIMPLE DETERMINABLE:

(defeasible estate)

- would be a fee simple absolute, but for a provision in the transfer doc that states the estate shall automatically end upon the happening of an event or a non event.

Ex: “to A and her heirs, so long as the property is used for church purposes,” or “to A and his heirs, unless liquor is sold on the property

Typical phrases: so long as; during; while; unless; or until

- gives certain sticks but retains possibility of reverter – limited present interest

- conditions run with the land – heirs must adhere to the conditions 

- when the terminating event shifts the property to a 3rd party = “subject to an executory limitation”

FEE SIMPLE SUBJECT TO A CONDITION SUBSEQUENT:

- fee simple absolute if not subject to a power in the transferor or his heirs to end the estate upon the happening/nonhappening of an event

- language = “provided that”, “but if”, “on the condition that”

(future interest here is Right of Re-entry)

- Need to take affirmative action of re-entry to reclaim interests

Life Estates (White v Brown & Baker v Weedon)

Defeasible Estates (Mountain Brown Lodge v Toscano & Ink v City of Canton)

FUTURE INTERESTS: (one not capable of immediate possession, but one that, although a property right at the time of the conveyance or transfer, vests in possession at some future time.

A) Future Interests in the Transferor: Reversion, Possibility of Reverter, Right of Reentry

B) Future Interests in the Transferee: Remainders, Executory Interest

- future interests are classified depending on whether they are created in the grantor or the grantee:

· when created in grantor: 1) reversion; 2) right of re-entry; 3) possibility of reverter

· when created in grantee: 1) might be possessed presently were it not for the existence of a remainder or 2) cuts short, on some stated event, the former estate in possession – executory interests

2 kinds of Remainder (Rule of Perpetuity Does not Apply here) : 1)vested; 2) contingent

· VESTED (no reversion): “leave it to Tony for life and then his sister and will stay with her”

· CONTINGENT (contingent reversion back to grantor) “leave it to Tony and then Janice if she outlives him

Reversions: future interest left in the transferor, his heirs or other successors – to have anything left, means transferor has not given away every stick in the bundle.

Remainder: future interest – it is “what remains”  - must be received by a person other than the transferor

- can be held in all fee simples (determinable, absolute, subsequent to a condition, for life, or for a term “ . . .then to B and his heirs”, “remainder to Bs heirs” “then to B for life, and then to C and his heirs”

Executory Intrests: 

1) it cuts short a prior possessory  or vested estate without a gap, or

2) is created to become possessory or vested after a time gap between it and the termination of the prior estate.

· An exec. Interest following fee simple = right of reentry

Estates in Real Property w/ Future Interests

Present  
 






Future









Grantor
3rd Person

	Fee Simple
	“to A”
	
	

	Fee Simple Abs
	“to A and her heirs”
	None
	None

	FS Determinable
	“to A so long as”

“while . . . “

“during. . . “

“unless . . .”

“until. . . “
	Possibility of 

Reverter
	Exec. Interest

	Subject to Condit
	“to A provided that”
	Rt. of Reentry
	Exec. Interest

	Subsequent/Executory Limitation
	“on condition. . .”

“but if. . .”
	Rt. of Reentry
	Exec. Interest

	Fee Tail
	“To A and the heirs

of his body”
	Reversion
	Remainder

	Life Estate
	“to A for life”
	Reversion
	Remainder

Exec. Interest

	  
	
	
	

	Term for Years
	“to A for ____ yrs”
	Reversion
	Remainder

	
	
	
	


COMMON LAW RULE AGAINST PERPETUITIES

· prevents the creation of certain contingent future interests: CONTINGENT REMAINDERS IN 3RD PARTIES & 3RD PARTY EXECUTORY INTERESTS

· RAP’s requirement is initial certainty of vesting or coming into possession of those future interests 

· NEVER APPLIES TO FI OF GRANTOR & VESTED (REMAINDER) INTERESTS IN 3RD PARTIES

* * * * Subject to RAP: 

1) Contingent Remainders

2) Vested remainders subject to open Executory Interests

“No interest is good unless it must vest, if at all, not later than 21 years after some life in being at the creation of the interest”

- need a life to use as a measuring stick – perpetuities period measured by a life “in being” or living at the effective date of the document, plus 21 yrs, plus period of gestation

LANDLORD TENANT RELATIONSHIP

- transferor does not let all his right or title or interest in the property to the transferee – there is a reversion in the grantor

· Types of Leases:
· 1. Term for Years: any lease or rental agreement that must expire at the end of a certain period, whether for a day, week, month, year, several years – a definite bounded and limited period of time.  – when the term ends the reversion begins – at termination, the tenant need not notify that she will vacate the premises – the lease itself provides the notice.

·  Note: a lease failing as a term for years becomes either a periodic tenancy, a tenancy at will, or a license (authorization from an owner to enter premises without liability for trespass; it is revocable by the licensor

· 2. Periodic Tenancy: can only be terminated by notice effective at the end of the period specified in the lease. Established to endure until one of the parties gives the notice required to end it. Periodic tenancy runs from day to day, week to week, month to month . . . if the rent is to be paid in fractions of the year (i.e. monthly or quarterly) the period implied is year to year – express notice required to terminate 
· 3. Tenancy at Will: not transferable, continues only by mutual agreement, and ends at death of either party – may be express or implied (uncommon)(seemingly perpetual leases are not favored by law and won’t be enforced unless lease clearly grants T or his successors rt. to extend beyond initial term by renewing indefinitely
· 4. Tenancy at Sufferance: tenancy in which the tenant entered into a valid lease, of any of the above 3, but now holds over, past the end of the term – the entry into the premises was rightful, but continuing there is not.
· When a tenant wrongfully holds over, LL may elect to treat T as: trespasser, evict him and recover damages, or consent to Ts continued possession – the LLs decision is binding on both the T and the LL
- Does an LL seeking damages from a defaulting T have a duty to mitigate the damages by making reasonable efforts to re-let the apartment wrongfully vacated by the T?   (Sommer v. Kridel) – yes, LL does have a duty – MAJORITY RULE

· this duty is met when the LL makes “reasonable efforts to relet the premises” – LL has burden of proof to show the reasonableness of his diligence – LL viewed to be in best position to relet the premises:

· policy reasons for mitigation: 1) deters LL passivity in face of preventable econ. loss; 2) encourages LLs to keep lease premises in use; 3) decreases likelihood of physical damages to property through vandalism and neglect

DUTIES OF THE T: not to commit waste on property (substantial injury to LLs reversionary interest) (implied covenant)

IMPLIED WARRANTY OF HABITABILITY:

Constructive Eviction: when Ts possession of the premises is disturbed by a LL and results in premises being unfit for habitability, in whole or in substantial part, T may elect to vacate after giving LL notice of problem and reasonable time to fix. – PARTIAL CONSTRUCTIVE EVICTION may also occur – evicted from a portion of the premises.

- CE is a failure or interference on the LLs part with the Ts intended enjoyment of the premises, in such a way that the T is deprived of the enjoyment of those premises

1) intentional acts of the LL that

2) are the cause of substantial interference with the Ts enjoyment of the premises or render it unfit for the purpose for which it was leased, and also

3) cause the T to vacate those premises

4) within a reasonable time of the LLs actions

T is relieved of rent obligation in this scenario

Covenant of Quiet Enjoyment: provides that the LL will assure the T that no action or interest of his own, or of a 3rd party, will deprive the T of quiet enjoyment of the premises during the term of the lease. (implied covenant)

Implied Warranty of Habitability:

- both a warranty and a covenant :

Warranty: that residential premises are safe and clean and fir for habitation at the time of execution of the lease.

Covenant: LL will maintain and repair the premises so that they remain in the same condition throughout the term of the lease.

Policy Reason: b/c of unequal bargaining power between T and LL

TRANSFERS OF LAND

The Land Transaction

- must be done with assistance of an attorney – title companies and the like do not have the legal expertise and cannot do this on their own.

- STATUTE OF FRAUDS: requires that deeds and real estate Ks be in writing and signed by the person to be bound – applies to transfers of any interest in real estate, including easements, real covenants, mineral rights, water rights, long-term leases, life estates, remainders and liens

· Deeds must include:

a) Id of the parties

b) Sufficient descrip. Of property

c) Price or method to determine price

d) Intention to convey the property

e) THEY DO NOT NEED CONSIDERATION

- don’t need witnesses to have a valid deed, but you do need witnesses to record the deed – do not need to record deed for validity (i.e. grandma to grandchild)

MARKETABLE TITLE:

Unless specified otherwise, every land K contains an implied condition that the seller will convey “marketable title” to the purchaser

- Marketable/Merchantable Title : a title free from reasonable doubt as to the title’s promised validity.

- Generally a title is UNMARKETABLE if the property is subject to an undisclosed encumbrance, or the purchaser bears an unreasonable risk he or she would be subject to litigation related to the property in its current condition – if acquiring the prop. would subject the purchaser to a real risk of litigation.

- Marketable title is not the same as a title without encumbrances – it is the existence of an undisclosed encumbrance

· see p343 for examples

- typical encumbrances or defects: mortgages, liens, easements, real covenants, equitable servitudes, mineral/water rights, flaws in deed records, etc

- majority holds that marketable title DOES NOT EQUAL Record Title

Duty to Disclose Defects (Stambovsky v. Ackley)

· broker may have a duty to disclose latent defects – facts materially affecting the property’s value or desirability when the facts are not discoverable by a reasonable inspection. – abrogates a long standing theory of caveat emptor  - policy behind caveat emptor – “slippery slope of disclosure; more litigation, less efficiency

· where courts impose duty to disclose, purchasers can rescind sales K or seek damages if the seller does not disclose known latent defects

· a majority of states still follow caveat emptor – no duty to disclose unless there is a fiduciary relationship

Warranties of Title:

1) Covenant of Seisin

2) Right to Convey


- Personal Covenants/Warranties

3) Covenant Against Encumbrances

- -----------------------------------------

4) Covenant of Quiet Enjoyment   (4&5 are generally the same – prevent someone

5) Covenant of General Warranty  
 from claiming better title)

6) Covenant of Further Assurance – (seller will coop. To fix remaining issues

4-6 are Real or Future Covenants – continue in time for future grantee – these warranties run with the land(future buyer = remote grantee)

TYPES OF DEEDS:

1) general warranty deed; 2) special warranty deed; 3) quitclaim deed

1) General Warranty Deed: seller warrants against all defects and encumbrances in title except those specifically excepted in the deed itself.

2) Special Warranty Deed: warrants against defects in title, but the seller limits his or her warranty to those defects or encumbrances that the grantor specifies and are attributable to his ownership of the land

3) Quitclaim Deed: no warranties 

(Rockafellar v. Gray)

DELIVERY OF DEEDS:

-a deed transfers title when: 1) grantor intends to presently convey an interest in property, 2) the grantor delivers a deed to the grantee, and 3) the grantee accepts the deed.; 4) need valid delivery of the deed

Grantee’s Acceptance is presumed

· Intent to presently convey interest is most critical of the elements – courts will presume the grantor did not deliver the deed if the grantor retains possession of the deed – there is a strong presumption of intent, but it is rebuttable

BRIGHTLINE RULE: Valid in praesenti conveyance  requires:

1) actual/constructive delivery to grantee or 3rd party

2) intention by grantor to divest self of conveyed interest
· if there is a retained right to revoke the transaction then it is problematic for valid delivery – issues of trying to avoid probate – cannot use as a will substitute

Physical Delivery or Constructive – is there a valid delivery?

Physical transfer does not necessarily mean valid delivery

Physical transfer + intent, maybe = valid delivery

MORTGAGES:

Foreclosure: Judicial Foreclosure

TITLE ASSURANCES

TYPES OF RECORDING ACTS (Bonafide Purchaser Protection) – Recording system has 2 purposes: assure title/determine a priority of rights & information – deed searches


- Notice-Type Acts (Majority of States)



- unrecorded instrument is invalid against a subsequent purchaser w/o notice, whether or not subsequent purchaser records before 1st purchaser


- Race-Notice Type Acts



- same provisions as above except that if a subsequent purchaser records before the earlier purchaser records and the subsequent purchaser takes w/o actual kldg. of earlier conveyance, the subsequent purchaser has priority


- Race-Type Acts



- places premium on the race to the courthouse – the subsequent purchaser must record before earlier purchaser but is protected even though aware of the earlier conveyance

THE INDEXES:

Grantee Index indexes by grantee’s names – lenders do title searches back to the time of the root of title.

- for recording system to work, courts favor maintaining integrity of the system over equity  - puts onus on the latest person in the chain of title to verify that the chain of title is complete and documents are filed properly in the chain

RECORDING ACTS:

· Recording acts establish the priority persons have to a parcel of land – race, notice  .. . . 

What Constitutes Notice?

1)ACTUAL NOTICE: subsequent purchaser or her agent had actual notice of a prior claim – can gain this kldg. through  personal observations, document in deed records, or hearing about it

2) CONSTRUCTIVE NOTICE: also called record notice – kldg. or notice a purchaser could gain by searching the deed records – purchaser is deemed to know all matters contained in legally recorded documents, even if purchaser did not search the deed records

3) INQUIRY NOTICE: when purchaser hears or observes something that would cause the ordinarily prudent person to inquire further (i.e. if buyer #2 sees a mention of a restriction or plan, the onus is on them to look further into it – or if B is living in the house that A sold to C, C needs to ask B what his interests are) – prospective purchaser has a duty to view the property  and it is no defense that the property is far away.

MARKETABLE TITLE ACTS:

· these acts have been enacted to facilitate more efficient searches of the records and to void long-outstanding interests in the land – they facilitate title searches by stipulating a document conveying title will the ROOT OF TITLE even though the true root of title may have been decades or centuries earlier.

· – creates certainty, clean up gaps in title, bad recordings, old, problematic titles – protects everyone

·  - Root of Title = 40 years

SEE  EXAMPLE P 414 OF COMMERCIAL OUTLINE

- purchaser does not have to search all the way back through history – only back 40 years, find the closest title, and track the title changes from that year through today – not responsible to have constructive notice for any of the deeds prior to that 40 year date – courts like people to re-record and keep the titles clean

TITLE INSURANCE:

- another means to assure title 

- title searches do not find defects that would result in loss or damage; defects or encumbrances created after the policy date; rights of persons in possession of the property; encroachments; boundary line disputes, etc
- Title insurance if a contractual relationship – that limits liability 

- cases bring up issues of duty – is the title search done for the benefit of the company or for the client? – good faith/bad faith searches (fiduciary duty/implied duty of good faith) – questions of negligence – courts are STARTING to lean towards duty owed by company 

- title insurance is a good idea – deep pockets

HOW TO ENSURE OWNERSHIP RIGHTS?

1) Grantor/Grantee Recording Statute; marketability statute

2) Title Registration/Torrens System

3)  Title Insurance

EASEMENTS:

- an easement is an irrevocable right to use another’s land for a specific purpose

- Restatement: an easement is an interest in land in the possession of another which:

a) entitles the owner of such interest to a limited use or enjoyment of the land in which the interest exists

b) entitles him to protection as against third persons from interference of such use or enjoyment

c) is not subject to the will of the possessor of the land 

d) is not a normal incident of the possession of any land possessed by the owner if the interest

e) is capable of creation by conveyance

most frequently encountered easements: right to travel on another’s land, right to place utility lines, sewer lines, etc.

-easement in gross: benefits a person whether or not the person owns any specific property  - unless assignable, it ends at the grantee’s death. Not physically attached to the property – don’t want assignability – hard to track through time

- easement appurtenant: benefits the owner or possessor of a particular parcel of land. The easement passes with the property it benefits. Has the potential to continue indefinitely -  

The parcel burdened is the servient estate

The land benefited is the dominant estate

Affirmative Easements v Negative Easements:


Affirmative easement: gives the holder the right to go onto the servient estate for a specific purpose

· Examples of Positive Easements:

a) Express easement – written

b) Easements by Prescriptiomn

c) Easements by Implication (i.e. purchase house where you can see sewer pipe running across land (prior continuous use

d) Easement by Necessity – can be created by nature of transaction/nature of the property


Negative easement: gives the holder the right to prevent the possessor of the servient estate from doing some act on the servient estate. (Common law reconginzed duty not to block 1) airflow, 2) light/view, 3) water flow, 4) lateral support – now added view and conservation easements

- Express Easements: Easements must be express and in writing to satisfy the Statute of Frauds (majority of easements are express) – when they are not express, you can get rights through prescription (continued use of the easement – implied)  Prescription is very similar to AP 

-  Implied Easements: 

 - can be implied from PRIOR USE – when the use was in place at a time a single parcel of land was divided in 2 – parties likely intent at severance – primarily when parties simply neglected to address the matter.

- 4 elements:

1) the unity of ownership is severed

2) use was in place before the parcel was severed

3) use must have been visible or apparent at time of severance

4) easement is necessary for the use and enjoyment of the dominant estate

Divisibility of Easements: easements must be used/exercised as a whole – shouldn’t divide up rights – assign some sticks to different people – can’t do that

- courts will generally not expand the confines of an easement as originally intended, in particular, if the burden will increase on the servient estate.

Termination of Easements:

· terminate by terms (express easement) – terms may set an expiration date, term of years, or a condition

· easements are fee simple

· can terminate by merger when dominant tenant and servient buy each other – if the property is later severed, the easement does not reappear

· eminent domain

- LICENSES: landowner permits another to use his land – the permission is revocable at the landowner’s will – this permission is called a license (i.e. person invited to swim in a neighbor’s pool has a license; short-term parking arrangements)

REAL COVENANTS AND EQUITABLE SERVITUDES

Covenants: (3 Legal Requirements)

? pertaining to all of these is whether they are enforceable  on subsequent purchasers

1) Intent

2) Touch and Concern the Land (modern view is to apply fairly broadly)

3) Privity of Estate (broader view – less technical privity)

Courts hold that where it is claim and ambiguous it should not hinder the alienability

· * * Burden and benefit MUST be related to land for the covenant to be allowed to run with the land

Real Covenants and equitable servitudes are agreements, promises or deed provisions that relate to real property and that bound or benefit subsequent owners of the respective properties solely because they own the property – because they benefit and obligate subsequent landowners – they are said to run with the land

Dominant estate is the one benefited by the convenant

Servient estate is bound by the promise

· Negative and affirmative covenants

INTENT: for covenant to run with land, the original parties must intend the covenant benefit and/or burden subsequent purchasers rather than the covenant merely being a personal agreement between the original parties

TOUCH AND CONCERN:  - real covenants must touch and concern the burdened  property before a court will enforce the covenant against subsequent purchasers (examples: limiting property to single family residences) – agreements to pay homeowners fees – generally ruled as “touching and concerning” but could argue either way – should compliment the INTENT requirement – the Intent requirement assures the court that the covenant is to run with the land

Courts do not like to ruin the alienability of land by putting restraints on it

Restrictive Covenants – Shelley v. Kramer – must pass strict scrutiny test: need compelling state interest to pass statute regarding race based

When reason for the covenant changing, the covenant should change – changing face of the neighborhood

Termination of Covenants:

· by terms of the covenant

· merger

· release

· rescission

· changed conditions

LEGISLATIVE LAND USE CONTROLS:

· claims that zoningordinances violate the due process clause and equal protection clause (Village of Euclid)  - hierarchical zoning ordinance  - restricted uses – known as cumulative zoning

-court will review a law challenged as unconstitutional under a substantive due process argument through several steps:

1) the law must advance the public health, safety, morals, or general welfare – must be trying to promote legitimate  state interest

2) court will declare unconstitutional only if the provision is clearly arbitrary and capricious – having no relation to the claimed state interest – 
3) statute must be narrowly tailored to achieve the state goal
Non-conforming Uses:

· those legal uses in place when an ordinance takes effect and that, except for already being in the district, would not be permitted in that district under the newly enacted zoning ordinance. – right to a non-conforming use runs with the land – once a landowner abandons a non-conforming use, the right to the non-conforming use ends

Variances:

· variance, if granted, allows a landowner to build on land or use the land in a manner otherwise not permitted by the local zoning ordinance – safety procedure to keep city from being liable under TAKINGS CLAUSE

- Use Variances and Dimensional Variances

Use Variance: permit a use otherwise prohibited in the district – less likely to grant

Dimensional Variance:  permits deviation from area. Bulk, set back, frontage, etc

Zoning Board will Grant Variance When:

1) the variance is not substantially incompatible with the zoning plan

2) landowner suffers unique hardship b/c of zoning law

3) landowner suffers unnecessary hardship

4) grant of variance not detrimental to public welfare

HOUSEHOLD COMPOSITION – highest zone of zoning ordinance

· re. single-family ordinances

Village of Beller Terre v. Boraas:


- 

TAKINGS:

Public Use: US Const provides that “no property shall be taken for public use: - the public use requirement prohibits the state from taking property for private benefit
- public use is viewed by courts as equivalent to public purpose under substantive due process test – legitimate state interest, means, rationally related

Just Compensation – even if the state has the power to take property – the state must pay the current owner just compensation – must pay the fair market value – if only an interest is taken in the land, i.e. an easement, just compensation must be paid for the dimunition in value of the property

Regulatory Takings:

· governments constitutionally regulating land use

· regulations affect land value (increase and decrease)

· if regulation goes too far it will be viewed as a taking

Nuisance Control:

· laws and regulations that control or restrict nuisances generally do not result in takings – protects general welfare

No Economical Viable Use:


- categorical taking occurs (in addition to physical invasions) when a government regulation prohibits all economically beneficial or productive use of private land

· LUCAS case

SUBSTANTIVE DUE PROCESS TAKINGS:

-Supreme  Court considers character of the governmental action and weighs with economic impact on the landowner

· court considers to the extent to which the regulation interferes with the landowners distinct investment-backed expectations 
Palazzolo Case:

- Can property be severed in part 

