Environmental Law Outline
· I = PAT formula of Holdren and Ehrlich

      -     I = impact of human behavior on env. results 
      -     P = pop. size

      -     A = level of affluence

· Ecological footprint – measure of human pressures placed on global ecosystems

      -     We are currently exceeding Earth’s capacity to sustain life by 25%

      -     T = technologies that enhance our ability to consume resources
· So far, we’ve taken steps on path of least resistance, going after obvious env. problems where remedial steps were manageable
      -     Progress from here will be tougher
· Leopold’s land ethic – thing is right when it tends to preserve the integrity, stability, and beauty of the biotic comm. and wrong if it tends otherwise
· Env. justice movement – aruges that low-income comm. and comm. of color bear a disproportionate burden of the nation’s pollution problem because env. laws, regs., and policies have not been applied fairly across all segments of the pop. 
      -     Clinton’s exec. order 
      -     Water quality standards for mercury based on avg. consumption of 2 8-oz. fish meals/month, but some pops., esp. Native American, eat a lot more 
· Tragedy of the Commons and other common pool resources

      -     Individually rational but collectively deficient overuse of env. resources available without cost

      -     Possible solutions:

· Privatize property 
· Primary fcn. of govt. to org. collective action to prevent this 
· Drilling for oil in the Arctic National Wildlife Refuge (ANWR) in Alaska
Env. Law: A Structural Overview

A. Sources of Env. Law:

     1. Common Law Roots:

· Shaped dev. of modern reg. programs and retain vitality as safety net when unreg. activities cause env. harm
· Influenced by 2 contrasting perspectives: 

      1)   Fairness/moral outrage – landowner has a right not to have their interests in land invaded = early  common law and strict liability for nuisance
            -     ESA (applies to everyone)
      2)   Cool analysis – considers nature of the interference as well as nature/utility of the conduct (balancing); some pollution is inevitable, so not really feasible to think of in absolutist, moral terms

            -     NEPA (applies only to govt.) 
· 3 types of nuisance: 
      1)   Private – invasion of the owner’s private use and enjoyment of his land
            -     Sic utere principle – nobody has the right to use their property in a manner causing harm to another

            -    Requirements: 

· Showing of substantial harm/injury (unlike trespass)

            -     Env. justice issue – what might be a nuisance in one area might not be in another depending on the location’s circs.

· Rule in Aldred’s Case (1611): physical invasion no longer needed, so non-trespassory invasions are actionable

-     Ex. private nuisance:
· Madison v. Ducktown Sulphur, Copper & Iron Co. (1904): roast piles used by D to reduce copper ore cause smoke to descend and injure surrounding land
                        -     Where injury is shown, damages is an absolute right but injunction is in ct.’s discretion
· Here, injunction is not the best arrangement as it would cause more harm than good, wrecking mining cos. with property worth $2M and deprive thousands of jobs while saving residents’ land is worth only $1k

-     Reasons it can’t resolve pollution problems of modern industrialized societies:
· Numerous and diverse pollutants make finding particular culprit for particular pollution difficult

· Restatement focuses on foreseeability of harm – finds pollution of groundwater far less foreseeable than surface water

      2)   Public
            -     Diff. historical tradition than private nuisance evolving from crime of obstructing the King’s road or encroaching on royal domain

            -     Action can be brought in 2 ways:

                  1)   By govt.  

                  2)   By a private party that has suffered a special injury

-     Ex. public nuisance but no injunction:
· MO v. IL (1906): Chicago completed artificial channel to discharge sewage into Desplaines River, which empties into IL River, then to MS River 43 miles above St. Louis
                        -     States have a right to not suffer env. harm from other states, but here:
· MO can’t substantiate claim – germ theory new and unproven and no increase in typhoid deaths along IL along with those in St. Louis (proving canal opening wasn’t the cause)

· Reverse golden rule – MO can’t demand IL to comply with higher standards than it does
                        -     MO allows res. above St. Louis to discharge sewage into MS River (unclean hands)
-     Ex. public nuisance and injunction:
· GA v. Tennessee Copper Co. (1907): GA seeks to enjoin same Ducktown smelters from above
                        -     Harm much easier to substantiate here since it is visible

                        -     Ct. doesn’t have same freedom/equitable discretion to balance harm of injunction against injury complained of with states because they have rights as a quasi-sovereign
· GA is doing more harm than good, but that is for her to determine and possible disaster to TN res. must be accepted as a consequences
-     Later dev.:
· IL v. City of Milwaukee (Milwaukee I – 1972): IL seeks to sue 4 WI cities for discharging 200 millions gallons of raw or barely treated sewage into Lake Superior daily

                        -     Reversed previous willingness to hear fed. common law nuisance actions under Supreme Ct.’s original jurisdiction, holding fed. dist. cts. were the proper forum

      3)   Anticipatory – hard to win

     2.  Reg. Leg.:   

          (a)  Env. Statutes: A Historical Perspective:

· Periods:
      1)   Common law and conservation of nat. res. (up through 1945)
            -     Few instances of env. reg., including Taft’s Pres. address to eliminate white phosphorous from matches, which created “phossy jaw”

      2)   Fed. assistance for state problems (1945-1962)
      3)   Rise of the modern env. movement (1962-1970)
      4)   Erecting fed. reg. infrastructure (1970-1980)
            -     Stats. are medium/product specific as to what they regulate, except TSCA
            -     Began with NEPA and establishment of EPA

      5)   Extending and refining reg. strategies (1980-1990)
      6)   Reg. recoil and reinvention (1991-present)
            -     Attempt to create loopholes for big bus.

            -     Future: Republicans and Democrats remain sharply divided on many env. issues, so ability of Congress to enact comprehensive leg. depends on consensus bldg. and compromise
          (b)  The Impact of Reg. Leg. on Common Law Actions:

               (1)  Fed. Common Law:
· City of Milwaukee  v. IL (Milwaukee II, 1981): IL refiles case in fed. dist. ct., but in interim CWA is enacted and City gets a NPDES permit
      -     IL fed. common law nuisance action preempted by the fed. CWA because it was comprehensive, leading to reasonable inference the Congress left no room for supp. state reg.
               (2)  State Common Law:

· Congress generally bends over backward to not preempt state common law

· Int’l Paper Co. v. Ouellette (1987): Ouellette’s complained that smell from NY paper co. was so overwhelming, he could no longer enjoy his property in VT
      -     CWA also preempts state common law actions of affected states against out-of-state sources, but nothing prevents nuisance claims pursuant to law of source state because: 
· Won’t disturb balance among federal, state, and affect state interests since CWA allows states to impose stricter standards
· Prevents source from being subject to regs. from several states (here, just have to look at NY’s)

          (c)  Env. Federalism: 3 Models of Fed.-State Rel.:

· Though fed. env. laws generally don’t preempt state common law, they often require states to meet min. national standards

· Congress employs 3 approaches for accomplishing its env. protection obj.:

      1)   Provide fed. assistance to encourage states to adopt env. standards on their own – becoming less sign.

      2)   Cooperative federalism – currently predominant

            -     Fed. agencies establish national standards and states/Indian tribes may opt to assume responsibility for administering them or leave implementation to fed. authorities (preemption)
3)   Preemption of state law – used sparingly, and usually for reg. of products that are distributed nationally because bus. favor compliance with 1 national law over 50 state laws
      -     Ex. permissible preemption: 
· Reg. of chemicals under TSCA

· Reg. of pesticides under FIFRA

-     Ex. impermissible preemption:
· NY v. US (1992): Low-Level Radioactive Waste Policy Act “take title” gives states choice of either accepting ownership/liability of waste or reg. according to Congress’ instructions
                         -     Commerce Clause authorizes Congress to reg. interstate commerce directly, not reg. of 

                                state’s reg. of it by coercively commandeering their leg. processes
                     -     However, Congress can encourage states to reg. in a particular way by:

· Attach conditions to receiving fed. funds under Spending Power
· Cooperative federalism

B.  Approaches to Reg.: Assessing the Options:

· Kip Viscusi’s – 4 institutional mechanisms that can be used to control env. risk:

	
	Advantages
	Disadvantages

	Market forces
	Control risks rapidly and efficiently when consumers are well informed and have choice of alternatives (ex. dolphin safe tuna)
	Inadequate incentive to generate and disclose accurate information to consumers



	Common law liability
	-   Provides compensation to victims of env. damage

-   More efficient than reg. when private parties have better info. than govt. about natures of risks and how to control them
	Inadequate incentive to control risk (hard to prevent) due to diff. of proving causal injury and recovering from harm that is widely disbursed or in excess of someone’s capacity to provide compensation



	Govt. reg.
	-   Efficiently prevent env. harm by internalizing external costs of risky activity

-   Used to respond to equity concerns by altering distribution of risks and benefits, used to generate better info. about risks
	-   Doesn’t provide compensation to victims, 
-   Difficult to tailor reg. to take into acct. relevant diff.

-   Can be counterproductive in absence of accurate info. about nature of risks and control options



	Insurance
	Helps ensure that compensation will be available to victims
	Reduces incentives to prevent env. damage since compensation is already given


· Ex.: Oil Pollution Act of 1990 enacted after Exxon Valdez spill

      -     Oil Pollution Act of 1990 double hull requirement phased in over 20 years – the older and larger the ship, the sooner the requirement (allows cos. to recoup costs)

· Influential throughout world

      -     Makes owners and operators of vessels strictly liable, not cargo owners of the oil

C.  The Reg. Process:

· When Congress passes reg. leg., it is not self-implementing so admin. agencies have to fill in the blanks and determine how to comply with the leg.

· Informal rulemaking:

      -     The way most env. reg. are promulgated today

      -     Problems have lead to reform and reinvention
· Negotiated rulemaking
· Generic approaches – interim standards

      -     Pres. oversight of rulemaking:
· Every Pres. since Nixon has established some sort of reg. review program
· Ex. oversight allowed:
      -     Sierra Club v. Costle  (1981): P challenges EPA’s weakening of new source performance standards at 11th hour allegedly at behest of Pres. Carter, White House staff, and Congressman
· Previous rule that blanket prohibition on meetings during post-comment pd. unwarranted
· Oral comm. with White House staff or Pres. that takes place during post-comment pd. doesn’t have to be docketed on rulemaking record here

                  -     May be necessary to ensure due process where: 

· Talk directly concerns outcome of adjudications or quasi-adjudicatory  proceedings

· Stat. specifically requires that essential info. upon which rule is based be docketed

· Ex. oversight not allowed: 
                  -     Env. Defense Fund v. Thomas (1986): stat. limit that if a deadline has already expired, OMB has no authority to delay reg. subject to the deadline in order to review them under exec. order 

· Judicial Review (of final agency actions):
      -     Requirements:
· Final agency action can’t be committed to agency discretion by law

· Ps must have exhausted admin. remedies by raising objections in the rulemaking proceeding

      -     Cases demonstrate great deference to agency decisions as within their expertise:
· VT Yankee (1978): APA established max. procedural requirements which Congress was willing to have cts. impose upon agencies in conducting rulemaking, but agencies are free to grant additional procedural rights

· Chevron v. Natural Resources Defense Council (1984): EPA’s interp. of “source” in CAA to allow bubble concept (treating all pollution-emitting devices within same industrial group as though they came from same source) is a reasonable interp. of ambiguous stat.
                  1)   Has Congress directly spoken on the precise question at issue?

                        -   If intent is clear, matter is ended

                        -   If intent is ambiguous, 2nd question

                  2)   Is the agency’s interpretation based on a permissible construction of the statute?

Preventing Harm in the Face of Uncertainty

A.  Precursors of Modern Reg. Approaches:   

· Precautionary principle – reg. should seek to prevent harm before it occurs and reject the insistence of reg. targets that uncertainty requires postponing cost-effective reg.

· Tolerates both:

· False positives – reg. chemicals that turn out to be harmless (opp. of criminal law)
· False negatives – unreg. chemicals that turn out to be harmful

      -     At the heart of US env. law shift away from common law to system of reg.
     1.  Identifying Activities Subject to Reg.:

· Before agency is authorized to reg. substance/product, must make threshold finding that it is/has harmful potential 

      -     Ex. no threshold finding:

· Ind. Union Dept., AFL-CIO v. American Petroleum Inst. (the benzene decision, 1980): OSHA promulgated permissible exposure limit (PEL) to protect EEs from grave danger from benzene 

      -     Ct. split results in holding ONLY that OSHA loses and PEL is invalidated

· 4 plurality: OSHA didn’t make required threshold finding that place of employment is unsafe (that sign. risks are present and can be eliminated/lessened by change in practices)

      -     Agencies can’t equate safety with 0 risk, but can determine what it considers sign.

      -     Very influential in encouraging quantitative risk assessments (QRA)

· Rehnquist: OSHA violated non-delegation doctrine 

· 4 dissent: threshold finding is plurality’s invention, and regardless it seems clear that Sec. found a sign. risk

· 2 primary ways to first determine that a substance is harmful:

1) Animal experiments
2) Epidemiological study –compare a group that has already been exposed with a similar group that hasn’t
      -     Ex. not enough known about harm to justify injunction:
· Reserve Mining Co. v. EPA (1975): Reserve discharged 67,000 tons of taconite tailings (like asbestos) daily into Lake Superior, Duluth, MN’s source of drinking water

                  -     In judge’s equitable discretion, immediate injunction not justified in striking a balance between unpredictable health effects and the clearly predictable social/economic consequences of closing plant, so must allow plant to continue operating and give them time to dev. an alternative disposal site
· Evidence of effects weak, so risk = potential and not imminent or even certain

                  -     Latency pd. for asbestos is 20-40 years, so this is like an anticipatory nuisance action as nobody has suffered substantiated harm yet

-     Ex. enough known about harm to justify injunction:
· Ethyl Corp. v. EPA (1976): EPA promulgates lead phasedown regs. after determining from several suggestive but inconclusive studies that lead emissions from gas exhaust effects esp. urban kids (lead already known to be toxic generally)
      -     CAA “will endanger” is precautionary, so harm being threatened is enough and no actual injury need occur
· Confirms that env. reg. is a completely different animal than common law

-     Rigorous step-by-step proof of cause and effect certainty is not required where stat. is precautionary, evidence diff. to come by/uncertain/conflicting because it is on frontiers of scientific knowledge, regs. designed to protect public health, and decision is of an expert admin.

                  -     Regs. ultimately generated best evidence concerning impact of lead emissions, as blood levels of lead peaked each summer when gas use did
B.  Modern Approaches to Assessing Risk:
· Stat. lang. shows an unwillingness to wait for definitive proof that substance/product is harmful before reg.

      -     However, in actuality, reg. system often does wait for harm because of pressure to avoid imposing reg. burdens in doubtful cases

· 4 modern approaches in US env. law:

     1)   Technology-based reg.
            -     EU primary technique

· Comparison of US mixed approach v. EU suggests that US is more protective of env. despite people’s beliefs that EU is most env. conscious

            -     Occupational Safety and Health Act (OSH Act):
· Reduction in exposures until no longer feasible 
                        -     Technologically feasible –demonstrate by substantial evidence “that modern technology ahs at least conceived some industrial strategies which are likely to be capable of meeting the PEL, and which the industries are generally capable of adopting 

                        -     Economically feasible – showing by substantial evidence of a “reasonable likelihood that the costs of implementation will not threaten the existence or competitive structure of an industry, even if it does portend disaster for some marginal firms”

            -     Safe Drinking Water Act (SDWA): – hybrid with CB balancing below
· EPA can limit contaminants in public drinking water supply systems that have at least 15 service connections or regularly serve at least 25 people
· Steps in EPA reg.:

1) Establish max. contaminant level goals (MCLGs) – unenforceable health-protective levels at which “no known or anticipated adverse effects on the health of persons occur and which allows an adequate margin of safety”
2) Establish max. contaminant level (MCLs) –levels as close as feasible to MCLG which becomes enforceable unless, after weighing quantifiable and non-quantifiable costs and benefits,” EPA determines that it would not justify the costs (can back away)
      -     Technology-based and CB balancing here

      -     Ex.: EPA established a MCLG of 0 for lead, but decided not to promulgate an MCL since contamination occurs as a byproduct of pipe corrosion beyond water systems’ control and adding chemicals to reduce corrosion increases levels of other chemicals subject to their own MCLs

· Treatment technique approach – water suppliers must add chemicals if more than 10% of samples exceed a certain amt. of lead, and it this fails might have to replace lead pipes

· Other provisions:

                        -     §300j-7: judicial review of national primary regs. in D.C. Cir., and any EPA action in US ct. of App. where P is

                        -     §300j-8: citizen suits
· Slow record of implementation by EPA
           -     CAA 
           -     CWA

           -     The Benzene decision (see above)
     2)   Risk-benefit or cost-benefit balancing
           -     Toxic Substances Control Act of 1976 (TSCA):
· Provisions:

            -     §6(a) – scope of reg. (bold = requirements for reg.):
· Grants EPA broad authority to reg. the manufacture, processing, distribution, use, or disposal of any chemical substance on a finding that there is a “reasonable basis to conclude” that such activity “presents/will present an unreasonable risk of injury to health or the env.” 

· Doesn’t specify how risk-benefit balancing is to be performed, but directs EPA to reg. “to the extent necessary to protect adequately against such risk using the least burdensome requirements:”

      -     Hierarchy:

                                          1)   Prohibit/ban

                                          2)  Limit amts., concentrations, or uses

                                          3)  Require labeling and warnings

                                          4)  Record-keeping

                                          5)  Prohibit or otherwise reg. manner/method of use

                                          6)  Prohibit or otherwise reg. manner/method of disposal

                                          7)  Directing manufacturers to give notice of unreasonable risk of injury
-     §6(c): in determining unreasonable risk, EPA required to make findings/calculations concerning not only health and env. effects, but also benefits of various uses of the substance, availability of substitutes, and “the reasonably ascertainable economic consequences” of reg. 

-     §9: Admin. required to refer chemicals to other fed. agencies for reg. if other laws would sufficiently prevent or reduce its risks
· Thus, TSCA was intended only to fill in the gaps

-     §19: judicial review of EPA regs. under TSCA

-     §20: citizen suits

-     §21: citizen petitions for commencement of rulemaking proceedings

· Ex. failing to satisfy TSCA requirements:

     -     Corrosion Proof Fittings v. EPA (1991): EPA promulgated rule banning remaining uses of asbestos in stages saying it was the only option to adequately control life cycle/cradle-to-grave nature of risk

· Reasons each requirement wasn’t met:

      -     Least burdensome – total bans can’t stand if any other reg. would achieve acceptable level of risk, so EPA must perform CBA on all intermediate alternatives too

      -     Calculations 

· Discounting: benefits (lives saved today worth more than in future) must be discounted since costs are ($1 today worth more than in future)

                      -     OMB now requires at 2-3% level

· Risk can’t be aggregated since stat. requires detailed analysis

· Rejected “unquantified benefits” that EPA believes were far more sign. than quantifiable ones here

      -     Reasonable basis – EPA required to analyze toxicity of substitute for asbestos whenever “credible evidence” suggests they may be toxic as well

· Risk-tradeoff analysis

                      -     Unreasonable risk – reg. would result in spending as much as $74M/life saved

· Decision upholding ban on future products surprising endorsement of precautionary reg. (industry essentially frozen)

· Asbestos not completely banned in US, but is in a lot of other countries

           -     FIFRA 
           -     Hybrid approach in SDWA (see above)
     3)   Purely health-based reg.

           -     CAA national air quality standards 
           -     Delaney Clauses

     4)   Informational approaches to reg. – transform involuntary into voluntary risks
           -     EPA alerting parents of asbestos in schools – demonstrates that approach isn’t always good, as it produced panicked reaction here

           -     VT law requiring labeling of bovine growth hormone products – struck down as violation of 1st A. because FDA determined that treated and untreated products were indistinguishable, so only remaining state interest in labeling was insufficient mere consumer concern

           -     NEPA 
           -     CA’s Proposition 65 (a.k.a. – Safe Drinking Water and Toxic Enforcement Act of 1986):
· Diff. with fed. laws:
            -     Instead of placing the burden on the govt. to prove that a product is sign. dangerous to warrnat reg., here burden shifts to the manufacturer/producer to prove that the risk is not sign. once CA identifies a product’s component as a known carcinogen

· Instead of stalling, industry now wants the CA to clarify what a “sign. risk” is fast

· Incentive for industry to create new technology to eliminate carcinogenic substances (technology-inducing)
-     Status quo of using carcinogenic substance is fine as long as the industry warns people

· Use of toll-free number to call to see if product was a carcinogen insufficient warning

                  -     Private citizens can sue to keep up to 25% of the fine levied on a private co. for violations

                        -     Covers a broad range of activities and env. media in one law
                        -     Self- executing once product is put on state’s carcinogen list and grace pd. expires

· Impact:
      -     Spurred faster and more sign. lead reduction than fed. laws 

      -     Reformulation of products to take carcinogens out benefited entire nation (no more lead wrappers on wine bottles)
· Common criticisms

                        -     Doesn’t distinguish between relative levels of risk posed by diff. products
                        -     Leads to over-warning – warning signs about a bewildering array of relatively minor risks

· Dilutes impact if industry decides to include labels on everything

           -     Emergency Planning and Comm. Right-to-Know Act (EPCRA):
· Adopted in response to the Bhopal, India tragedy

· Provisions:

                        -     §301: requires establishment of state emergency response commissions and local emergency planning committees

-     §302: EPA publishes a list of extremely hazardous substances and threshold amts., which if present, industry must notify state commission and local committee

-     §303: local committees must establish emergency response plan meeting min. requirements

-     §311-312: industry that has to prepare material safety date sheets (MSDSs) for OSHA must submit them to state and local planning groups

-     §313: industry that have 10+ full-time EEs must complete a toxic chemical release form for each of 650 toxic chemicals used in quantities exceeding threshold amt. during preceding year, and EPA maintains forms in Toxic Release Inventory (TRI)
· EPA used data to rethink their priorities for chemicals to put under reg. in the near future

· Citizen/public interest groups used the info. to find targets to press for voluntary reductions and/or suits

· Investors also use the info. to recommend env. friendly cos. for clients to invest in

-     §325: civil, criminal, and admin. penalties

-     §326: citizen suits
-     REPEALED: original requirement of reporting worst case scenario

· Concern that terrorists could access data

· Env. justice issue – data shows greatest reductions have been in richer precincts with highest voter turnout (since act isn’t self-executing, cos. respond only to pressure)
· Bush administration unsuccessful in cutting down requirements to provide TRI data  

                        -     Wanted to allow companies to just report no sign. change in releases instead of actual amt. 
           -     SDWA:
· Because of enforcement problems, requires:

            -     Notification to customers within 24 hours from violations that have potentially serious health effects are discovered

            -     Notification within 1 year for other violations
                        -     Also must provide Consumer Confidence Reports must explain health concerns that resulted in reg. of each contaminant

Waste Mngt. and Pollution Prevention

· Resource Conservation and Recovery Act of 1976 (RCRA):
      -     Precursor was Solid Waste Disposal Act of 1965

      -     Goals (mostly about prevention):

            1)  Make land disposal of waste far safer than previously
                 -     Departs from typical approach of end-of-the-pipe control by reg. cradle-to-grave life cycle of hazardous waste mngt. activities 

2)  Technology forcing

                 -     No incentive otherwise since cheap land disposal options are available

3)  Waste reduction

4)  Min. direct reg. of American production processes

5)  Encourage recycling

6)  Max. substantial state responsibility for solid waste problem – like CAA and CWA in this respect
-     Congress thought this closed the last remaining loophole in fed. env. law, but then had to enact CERCLA 4 years later
      -     Provisions:
· Jurisdiction over “solid waste:”
      -     “Solid waste” (§1004) = “any garbage, refuse, sludge from a waste treatment plant, water supply treatment plant, or air pollution control facility and other discarded material, including solid, liquid, semisolid or contained gaseous material, resulting from industrial commercial, minim, and agricultural operations, and from comm.. activities”

· Def. is very broad as solid waste doesn’t even have to be solid

      -     “Solid waste” ≠:

· Stat. exclusions:

                  -     Domestic sewage – since CWA requires everything in sewer to go through sewage treatment plant anyhow

                  -     Wastes discharged into surface water – since to CWA NPDES permit process

· Reg. exclusions:

                  -     Household waste – no matter how toxic, since amt. is minimal

· American Mining Congress v. EPA (AMC I - 1987): EPA final rule included reused/recycled material in def. 

                              -     Ken Starr maj.: EPA can’t regulate spent/2ndary materials that are recycled/reused in an ongoing manufacturing/industrial process because they aren’t part of waste disposal yet

· Uses Chevron framework, where ordinary meaning of word “discarded” = disposed of/thrown away meets Congressional obj. to help states deal with ever-increasing problem of solid waste disposal (unlike Riverside Bayview)

-     Mikva dissent: AMC’s waste wasn’t immediately disposed of in a closed loop, but rather stored

· Simply because they have a subjective intent to recycle someday it doesn’t ensure that it won’t be spilled/leaked before recycling

-     This and subsequent cases drew line at how fast the material is to be recycled

· If done immediately, material isn’t subject to RCRA regs.: 

      -     Generated and reclaimed in a continuous process within the same industry clearly is immediate, but rest still unclear
· If done in a delayed manner, material is subject to RCRA regs.:
· Basis of controls – “as may be necessary to protect human health or the env.”
· §1002: 

      -     Land disposal should be least favored method for managing hazardous wastes
· 1984 A. banned land disposal of untreated hazardous wastes unless it can be shown with a reasonable degree of certainty that there will be no migration of waste as long as it remains hazardous

      -     As of 1990 Pollution Prevention Act source reduction is the most favored
· 2-tiered all-or-nothing system:

                  1)   Subtitle C: hazardous solid waste reg., no matter how little or great the toxicity of the substance
                       -     §3001: identification and listing of hazardous waste

                       -     3 sets of regs.:

                              1)   Generators (§3002) – have to identify what waste is hazardous and let transporters know that it is hazardous through manifest

                              2)   Transporters (§3003) – track hazardous waste and take to a licensed TSD with the double manifest form filled out

                                    -     Also must comply with DOT regs. for hazardous material transportation in Hazardous Materials Transportation Act

                              3)   Treatment, storage, and disposal facilities (TSDs – §3004) – must meet min. technology standards, landfills must have double liners and a leachate collection system, do water monitoring, acquire permits, and correct previous env. damage

                                    -     Heart of the regs.

                                    -     Most existing facilities chose to close because of corrective action requirement 

2)   Subtitle D: nonhazardous solid waste reg. (left primarily to states)
                        -     §4001-4010: EPA must establish guidelines and min. requirements for state solid waste mngt. plans
· §3008: federal enforcement and civil, criminal, and admin. penalties
· §7002: citizen suits
· §7006: exclusive judicial review in D.C. Cir. only
· Subtitle I: reg. of underground storage tanks

· Comprehensive Env. Response, Compensation, and Liability Act (CERCLA):
      -     Goals (mostly about cleaning up past mistakes):
            1)  Prevent env. contamination 
            2)  Ensure that it is cleaned up when it occurs

      -     Covers:

· Remedial actions – short-term to address immediate hazards    

· Removal actions – longer-term solutions

      -     Provisions:
· §101: require the release of a “hazardous substance,” which includes “hazardous waste” subject to Subtitle C of RCRA
· Covers just about anything that is toxic except 
· Petroleum/oil already governed by §311 of the CWA and 
· Pesticides already reg. under FIFRA
· Even substances not included in broad def. can be reg. under CERCLA if they present an “immediate and substantial danger”
· §103: requires notification of releases to National Response Center
· §105: establish National Priorities List (NPL) of facilities presenting greatest danger 
· §106: authorizes issuance of abatement orders (to private parties) of actual or potential releases that may create imminent and substantial endangerment to health, welfare, or env.

                  -     Private party can seek reimbursement from other responsible parties or the Superfund, so long as its actions are in accordance with the NCP
-     If the private party doesn’t comply, they can be liable for 3x the cleanup costs the govt. incurs
· §107: strict joint and several liability (though words aren’t explicitly stated)

      -     Parties liable:

1) Current owners/operators of the facility – doesn’t seem unfair if current owner paid a much lower price for property than its FMV would otherwise be without hazardous substance on it
                        -     NY v. Shore Realty Corp. (1985): after being denied a liability waiver from state because current owners were operating an illegal hazardous waste storage facility, D bought property anyhow and between then and time tenants were evicted 90,000 more gallons were added to leaking tanks ignored by D

· Current owner provision extends to all owners, even those that weren’t owners “at time of disposal”

            -     Holding otherwise would make past owner section surplusage 

2) Past owner/operator of the facility at the time the disposal was made
3) Generators – persons who arranged for disposal/treatment of such substances, even if non-negligent (substantial deviation from common law liability)
                              -     Would be difficult to prove whose wastes are present in chemical soup under surface of most hazardous waste dump sites, so cts. interp. provision broadly to promote remedial purposes of Congress

      -     Ex. generator liability:
· US v. Aceto Agricultural Chemicals Corp. (1989): EPA and IO spend $10M cleaning up bankrupt Aidex site, and seek cost recovery from 8 pesticide manufacturers who hired Aidex to formulate their pesticides
            -     Ds “arranged for” disposal of hazardous substances because holding otherwise would thwart 2nd CERCLA goal to have those responsible pay for cleanup

            -     Ds not too far removed because Aidex generated waste while performing a process on their products at their direction and for their benefit
-     Controversial case: criticized as meaning that a person who has brake fluid change could be held liable if service station dumps the fluid

· However, EPA generally avoids holding individuals liable under CERCLA
      -     Ex. no generator liability:
· If pesticides were supplied to Aidex, who then sold them to consumers for their own profit

· FL Power & Light: substance is sold to another party, who then incorps. it into their product and later disposes of it = D too far removed

4) Transporters – persons who accepted such substances for transport for disposal/treatment

                  -     Liable for: 
                        1)  All costs of removal or remedial action incurred by fed. govt. 

                        2)  Any other necessary costs 

                        3)  Damages for injury to nat. res., and 
                        4)  Cost of health assessments

-     Defenses – no liability when person can establish by preponderance of the evidence that release or threatened release is caused solely by:
· Act of God
· Act of war
· Act or omission of a 3rd party other than D’s EE or agent if D establishes by preponderance of evidence that:
1) He exercised due care with respect to hazardous substances concerned, and

2) Took precautions against foreseeable acts/omissions of 3rd parties

-     Exemption for: 
                        1)  Innocent purchasers – must establish that 1 of the following: 
                             a)  They didn’t have actual or constructive knowledge of presence of hazardous substances at  

                                  the time they acquired land 

                                  -    Establish lack of constructive knowledge – must have undertaken all appropriate inquiry into previous ownership and uses of property consistent with good commercial or customary practice 

                                 -    Cts. consider – purchaser’s specialized knowledge, rel. of purchase price to value of uncontaminated property, reasonably ascertainable info. about property, obviousness of contamination, ability to detect contamination through inspection

                             b)  Are govt. entities acquiring land through involuntary transfer (banks), or 
                             c)  Acquired land by inheritance/bequest

2)  Bona fide prospective purchasers (§107(r))
                             -     Part of Small Bus. Liability Relief and Brownfields Revitalization Act (SBLRBRA)

3)  De micromis contributors (§107(o)) – less than 110 gallons of liquid or 200 lbs. of solid materials
4)  Municipal solid waste (§107(p))
5)  Arrangers/generators and transporters of recycling/reusable materials
· §111: Superfund – can spend $ ONLY for NPL properties

· §113: Judicial review – bars pre-enforcement review of response actions and abatement orders, and authorizes private actions for contribution against potentially responsible parties

Water Pollution Control

A.  Stat. Authorities for Protecting Water Quality:
     1.  Stat. Authorities:

· Variety of stat. authorities:
      -     Ocean Dumping Act – prohibits transportation of wastes for dumping in ocean without permit

      -     Coastal Zone Mngt. Act – fed. financial assistance to states that adopt fed. approved coastal mngt. plans 

      -     Oil Pollution Act – see above

      -     Safe Drinking Water Act – see above

      -     RCRA and CERCLA – groundwater protection and remediation leg. (see above)


     2.  Clean Water Act (CWA; a.k.a. – Federal Water Pollution Control Act of 1972):
· Earlier precursors

· Catalyst for current leg. was Rivers and Harbors Act of 1899 – barred unpermitted discharges of refuse into navigable waters, but aim was not to protect water quality but rather prevent interferences with navigation

      -     Congressman Reuss (WI) published the Act’s qui tam provisions – common law remedy allowing citizens to prosecute crimes and keep ½ fines paid

· Unlike CAA, not about trying to control ambient levels of water pollution

      -     Difficult to do because of the variables involved

· Quality of waters varies depending on climate, time of year, etc.

· Water is put to several different uses

· Provisions:
· §101: ambitious goals of having fishable/swimmable waters and the elimination of pollutant discharges into navigable waters

· §301: effluent limitations for point sources– a flat prohibition on “discharge” (“any addition of any pollutant to navigable waters from any point source”) without a permit
·  Jurisdictional scope “navigable waters” =  “the waters of the US, including the territorial seas”
                  -     Rapanos v. US (2006): civil enforcement judgment against Rapanos for filling wetlands adjacent to non-navigable tributary to navigable water (Corps asserts jurisdiction over) without a §404 permit in open defiance of cease-and-desist order and EPA admin. compliance order

· Ct. split (like benzene decision) and holding ONLY that US loses:
                              -     4 in Scalia’s plurality (would have been disastrous for wetlands):

· Establishing that wetlands are covered requires:
                                          1)   Adjacent channel contains a “water of the US”

                                          2)   Wetland has a continuous surface connection with that water, making it difficult to determine where the water ends and wetland begins

· Notes that CWA doesn’t forbid addition of any pollutant “directly to” navigable waters, just “to” them 

                                          -     Says that even discharge into intermittent channels/conveyances that naturally wash downstream likely violate CWA (water doesn’t have to be navigable to be reg.)
                              -     Kennedy concurrence (becomes law of the land): Corps must establish a sign. nexus between wetlands and navigable water, but thinks this could actually be done beforehand and not case-by-case
· Nexus exists: if either alone or in combination with similarly situated wetlands in the region, they sign. affect the “chemical, physical, and biological integrity” of other covered waters more readily understood as navigable
· Nexus doesn’t exist: when wetlands’ effects on water quality are speculative or insubstantial
                              -     4 in dissent: Corps’ determination deserves deference as a reasonable interp. of ambiguous stat.
                  -     Ex. falls within def. of “navigable waters” and thus can be reg.:
· US v. Riverside Bayview Homes, Inc. (1985): Riverside began placing fill on wetland adjacent to navigable waterway to prepare for dev.

                              -     Corps judgment that wetlands adjacent to navigable waters of the US are also covered by CWA NOT unreasonable

· Sign. nexus exists between wetlands and navigable waters
                  -     Def. of “navigable waters” is functional and broad

· Stat. lang. recognizes that wetlands should be reg. in order to protect navigable waters

-     Ex. does not fall within def. of “navigable waters” and thus can’t be reg.:  
· Solid Waste Agency of N. Cook County (SWANCC) v. Corps (2001): sand/gravel pit became permanent and seasonal ponds (isolated wetland not adjacent to navigable waterway) that SWANCC wanted to convert to landfill, but Corps required them to get a permit first

                              -     Corps interp. that is has jurisdiction via Migratory Bird Rule because birds that fly across state lines use pond during migration is unreasonable

· Sign. nexus missing here 

-     No Chevron deference where an admin. interp. of a stat. invokes the outer limits of Congress’ power (ct. expects a clear indication that Congress intended that result)

-     Aftermath: concern that EPA and Corps would issue a more restrictive def., but attempt abandoned after group of Republican sportsmen persuaded Pres. Bush not to weaken wetlands restrictions
· “Discharge” = 

1) “Any addition of any pollutant to navigable waters”
                        -     Nat’l Mining Assoc. v. Corps (1998): Corps’ Tulloch Rule includes within “discharge” fallback (redeposit in substantially the same spot as initial removal)
· No Chevron deference (since this part of stat. isn’t ambiguous) to Corps’ theory that material undergoes a legal metamorphosis during dredging to become a pollutant 
· Aftermath: 

      -     Thousands of acres of wetlands to be destroyed or degraded 

      -     Loophole opened by case closed when EPA clarified types of activities likely to result in discharge of dredged material requiring a §404 permit

· Rebuttable presumption that use of mechanized earth-moving equipment to clear land, ditching, channelization, in-stream mining, etc. result in “discharge” unless project-specific evidence can show that activity causes only incidental fallback

-     S. FL Water Mngt. District v. Miccosukee Tribe of Indians (2004): District operates a pumping facility that transfers phosphorous laden water from a canal into a reservoir, and tribe thinks they need a NPDES permit to do so

· NPDES permits may be required when pollution is caused by the engineered transfer of 1 navigable water into another, but it is undetermined whether the water bodies here are distinct
· Govt. advocates “unitary waters” theory – permits wouldn’t be required when water from 1 navigable water body is discharged unaltered into another, even if 1st was polluted and 2nd pristine
· Aftermath: EPA proposed rule implementing unitary waters theory that would exempt all water transfers if that only move water around without changing its composition 
      -     One ct. has rejected this interpretation, and it isn’t clear whether others will follow
2)  “From any point source”

                         -   “Point source” = “any discernible, confined and discrete conveyance, including but not limited to any pipe, ditch, channel, tunnel, conduit, well, discrete fissure, container, rolling stock, concentrated animal feeding operation, or vessel or other floating craft, from which pollutants are or may be discharged”

· Some argue that “discrete conveyance” means volitional discharges only, but consensus holds otherwise
· S FL Water Mngt. District: rejects that point source has to originate/generate the pollutant itself, as pipes, channels, etc. rarely do

· Nat’l Resources Defense Council (NRDC) v. EPA Admin. Costle (1977): Costle doesn’t have authority to issue reg. exempting certain categories of point sources from §402 permit requirements since def. says “ANY point source”

                        -     EPA’s admin. infeasibility argument fails because they could issue general permits under §404(e) (granting permits for certain activities before people engage in them or ask for permit; must be reconsidered by EPA every 5 years)
-     Ex. “from a point source” so permit required:
· Chemicals discharged from processing of gold ore because of overflows during an unusually sudden snowmelt

· Surface runoff from strip mine

· Impoundments

· Using aquatic herbicides to irrigation canals

-     Ex. not a “from a point source” so no permit required:
· US v. Plaza Health Laboratories, Inc. (1993): Plaza’s owner D’s conviction of 2 counts of knowingly discharging pollutants (human blood) into the Hudson River in violation of the CWA reversed under rule of lenity (ambiguities in stat. resolved in his favor)

                                    -     Maj.: individuals can’t be point sources

                                    -     Dissent: 

· Diff. is that point sources are readily controlled and easily attributable to a particular source (as here), whereas non-point sources are more difficult to control and less easily attributable

· Reading here encourages corps. to have their EEs stand between co. trucks and sea, thereby transforming point source pollution (dumping fro trucks) into non-point source pollution (dumping by hand) = doesn’t permit industrial/municipal waste (principal targets of CWA)

      -     However, doesn’t think stat. would hold someone liable for throwing a candy wrapper into river = permits individual litterers

· Dams discharging water whose oxygen content has been reduced

· Discharge of dead fish from electric power plants penstock
-     Point sources ONLY because:
· They are much easier to identify
                        -     Largest point source dischargers in order today: combined sewer overflows, industrial discharges, sewage treatment plants, toxic industrial (only 1%)
· Political ramifications – land use issues tied to non-point sources are trad. reg. by state/local govt.
· Nationally uniform technology-based limits incorporated into permits 

-     Economists criticism: standards fail to consider that discharge may be insign. in MS River, but catastrophic is small trout stream/lake

                  -     The new-old debate:

· Existing dischargers: employ best practicable control technology (BPT)
· New dischargers (§306): best demonstrated control technology (BDCT)

                        -     Deadline extended, and required instead to use best conventional technology (BCT)

· Publicly owned treatment works (POTW) – provide 2ndary treatment by 1977 and advanced treatment by 1983, but deadlines also extended here

      -     2 permit systems (time-consuming, but maj. of permits are granted):

                        1)   §402 National Pollution Discharge Elimination System (NPDES) – admin. by EPA or states/tribes under delegated authority from EPA (cooperative federalism)
                        2)   §404 permit system for dredge and fill operations – admin. jointly by EPA and Army Corps of Engineers 

                              -     Primarily protects wetlands - “those areas inundated or saturated by surface or groundwater at a frequency and duration sufficient to support, and that under normal circs. do support, a prevalence of vegetation typically adapted for life in saturated soil conditions”
· Goal of no net loss of wetlands (Bush endorsed annual increase, but env. groups skeptical)
-     Wetlands mitigation bank – wetland area restored, created, or enhanced and then set aside to compensate for future losses from dev.
· Dev. can purchase credits from bank rather than restoring/creating wetlands in vicinity of dev. site
-     Controversial since some feel the §404 permit program is the fed. govt. dictating land uses to local govts. who typically performed that function
-     Only applies to larger developments because of the exemptions for normal farming, forestry, ranching, and general permits
-     To receive permit, applicant must demonstrate:

· There is no practicable alternative to proposed discharge which would be less damaging

                                    -     Practicable = available and capable of being done after taking into consideration cost, existing technology, and logistics in light of overall project purposes (technology-based feasibility limited approach)
                                    -     Assumed that there are available alternatives for non-water dependent projects – heavy burden on developers

· Proposed activity will not cause/contribute to sign. degradation of waters of the US
· Appropriate and practicable steps have been taken to min. potential adverse impacts of the discharge 
· Proposed discharge will not violate state water quality standards, toxic effluent standards, ESA, etc.

· Backup safety net when permit system fails to make water meet a certain quality standard (orig. from 1965 Act) - sleeper provisions for a long time, but people are starting to recognize its sign. now that the gains from technology-based effluent limitations are slowing

· §302: authorizes imposition of more stringent ambient water quality related effluent limitations when necessary to prevent “interference with the attainment and maintenance of desires water quality” 
      -     EPA doesn’t use because provision also authorizes modifications of effluent limits if a discharger demonstrates that there is no reasonable rel. between their costs and benefits

· §303: 
      -     States/tribes must (if they don’t, EPA will):

1) Adopt and review triennially water quality criteria and standards subject to EPA approval

                              -     2 components of water quality standards: 

a)  States must ID designated uses of a water bodies

                                         -     Antidegradation – protect existing uses of water segments and prevent deterioration of waters that exceed purity necessary

b)  Water quality criteria designed to protect the designated use

                                         -     EPA dev. their own water quality criteria for states to use a reference (§304) 

                                         -     Most states dev. criteria far more lenient than EPA’s, and still get approval

· EPA approved MD’s dioxin level that was 1,000x more lenient, even though WV’s for the same river was very strict, and the 4th Cir. approved

2) Establish total max. daily loads (TMDLs) for waters where effluent limits are insufficient
                  -     Pronsolino v. Nastri (2002): EPA required CA to set TMDLs for Garcia River, so CA sought to comply by restricting activities like logging 

· States are required to set water quality standards for all waters within their boundaries regardless whether the pollution is from point sources or non-point sources (like here)      
      -     Permits for point sources must incorp. any more stringent conditions necessary to meet water quality standards imposed here 
-     Non-point source reg. (mostly reg. by states)

· §319: non-point source mngt. programs – states/tribes ID waters that can’t meet water quality standards doe to non-point sources, ID activities responsible for the problem, and prepare mngt. plans to control it
-     §309: enforcement provisions and civil, criminal, and admin. penalties

      -     §505: citizen suits

      -     §509: judicial review

      -     §518: EPA can treat Indian tribes like states
Air Pollution Control

The Clean Air Act of 1963 (CAA):
· Oldest, most established, and arguably most successful fed. env. stat. (esp. with lead emissions, but a general trend of decreasing emissions even with more driving and energy consumption)
· 1970 A. established the basic structure:
      -     Title I:
· §108: requires EPA to identify and publish air quality criteria for any air pollutant that contributes to air pollution that “may endanger public health or welfare” 

                  -     Criteria supposed to reflect latest scientific knowledge

· §109: requires EPA to adopt nationally uniform ambient air quality standards (NAAQSs) for criteria air pollutants at the level “which in the judgment of the Admin., based on the ambient air quality criteria and allowing an adequate margin of safety, are requisite to protect the public health
                  -    States must comply with fed. NAAQSs set by the EPA, but can decide to require even stricter standards (except for autos)
                  -     Lead Industries Assoc. v. EPA (1980) and American Trucking (below): cost is NOT considered when EPA sets NAAQSs

· Theory was to help force the dev. of new technology

-    Criticism: since cost of pollution and control vary across country, hard to see how a uniform standard can begin to take varying costs into acct.

-     EPA must review and revise “as may be appropriate” every 5 years 

· Contemplates evolving program of air quality controls, which thereby triggers downstream adjustments by states in SIPs

            -     Burden so demanding that EPA has incentive to cite scientific uncertainty as a reason not to change much

· Env. Defense Fund v. Thomas (1989): after publishing new air quality criteria for particulates and sulfur dioxides, EPA took no action with respect to NAAQSs

                                          -     Ct. can’t dictate whether or how NAAQSs should be revised, but Admin. must make some decision regarding revision that would be subject to judicial review

· Whitman v. American Trucking Ass’ns (2001): controversy over EPA’s new NAAQSs for particulates and ozone standards

                                          -     Non-delegation (Congress must lay down an intelligible principle by which authorized person/body is to conform) NOT violated because it didn’t provide determinate criterion for how much harm is too much

· As long as agency has justification for amt., OK

· However, safe does NOT mean risk free (like benzene decision)
· Pollutants reg.:
                  -     At time of enactment, established for 5: sulfur dioxides, particulates, carbon monoxide, hydrocarbons, and photochemical oxidants
                  -     Nitrogen oxides added in 1971
                  -     Lead – only one since
                  -     EPA has refused to establish for CO2 and other greenhouse gases

· MA v. EPA (2005): 
                                          -     Maj unable to agree on rationale for rejecting challenge to EPA refusal:

· Randolph: without addressing merits, even if EPA had authority to reg., they properly exercised "policy judgment" no to by citing scientific uncertainty and concern that CAA might not be best vehicle to address climate change
· Sentelle: no standing because global warming affects “humanity at large” and is therefore a generalized non-justiciable grievance (1st requirement for standing – no showing of particularized injury), but joined Randolph as closest to his views
-     Tatel dissent: EPA not only has the authority to regulate emissions of greenhouse gases, but that it also has a duty to do so since CAA must reg. any “air pollutant that may endanger welfare”
· Maj. has transformed EPA’s limited discretion to determine whether or not an air pollutant causes/contributes to pollution that may endanger public health/welfare into discretion to withhold reg. because it thinks it would be bad policy

-    Supreme Ct. granted cert. and will hear case soon
· §110: requires states to dev. subject to EPA approval state implementation plans (SIPs) specifying measures to assure NAAQSs are met (cooperative federalism)

      -     If states don’t, EPA will use federal implementation plan (FIP) in that state

      -     Costs CAN be considered here

· American Trucking (see above): further, fed. agencies dev. and transmit implementation data, including that on cost, to states to assist them in choosing means to implement NAAQSs

· Union Electric Co. v. EPA (1976): MO SIP required substantial reductions in SO2 emissions in the St. Louis area, but Union argued that was economically and technologically impossible
      -     Congress didn’t intend EPA to consider these feasibility claims when approving SIPs

Forum for consideration of these claims is state agency formulating SIP or ct.

      -     States free to use any control device it desires (except tall smoke stacks and intermittent controls varying timing of emissions to coincide with favorable atmospheric conditions), including technology forcing, as long as NAAQSs are met

-     Other cases concerning EPA’s approval of SIPs:
· Train v. National Resources Defense Council (1975): upheld EPA’s approval of a SIP that included variance procedure for sources that found it difficult to comply with state’s immediately effective categorical emissions limits

· §111: requires EPA to establish new source performance standards (NSPSs) – nationally uniform technology-based standards for major new stationary sources of air pollution 
· §112: EPA establishes national technology-based emissions standards for existing sources of hazardous air pollutants thought to pose a particularly acute anger to public health, with additional reg. possible if necessary to protect public health with an ample margin of safety
· C: requirements to prevent sign. deterioration (PSD) of air quality in areas that exceed the NAAQSs

                  -     Types:

· Class I – most stringent (national parks, forests, wilderness areas, other areas of special air quality concern)
· Class II and III – permit successively more incremental air pollution, but in no case can NAAQSs be exceeded

-     Like NA, requires preconstruction review of all major new stationary sources, including major modifications to existing ones (see qualify section below)
· Best available control technology (BACT)

· D: requirements for non-attainment areas (NAs) that fail to meet NAAQSs

                  -     Preconstruction/new source review (NSR): 

· States must require:

                  -     Reasonable available control technology (RACT) on existing stationary sources 
                  -     Lowest achievable emissions reduction (LAER) on major new stationary sources
· Def. of major varies – the worse the air quality problem, the lower the threshold for being considered major
· Major sources must meet offset requirements 

      -     Marginal (offset 1.1 to 1), moderate, serious, severe, and extreme areas (1.5 to 1 offset – no areas currently)

· Qualify for review when:
1) Physical or operational “modification”

                        -     “Modification” = undergoing “a physical change in, or change in the method of operation of, a stationary source which increases amt. of any air pollutant emitted or an emission of any air pollutant not previously emitted”

-     Exceptions: 

· Demand growth
· Routine maintenance, repair, and replacement (RMRR) 

                        -     Contrast effectiveness with double hull requirement for oil pollution:

· Double hull: strict timetable worked well and adopted worldwide   

· Here: old grandfathered facilities construed provision as anything short of redoing the entire facility (not taking down outer walls)
                                    -     EPA disagreed, and contentious litigation resulted

· Wisconsin Electric Power v. Reilly (1990): employs a “case-by-case” analysis to reject claim of RMRR exemption
      -     Congress didn’t intend life extending modifications and a perpetual grace period, but rather only a temporary grace pd.

· After case, EPA thought more plants would be asking for NSR, and when this didn’t happen they investigated and ended up suing 10 utility cos. (Duke below)
· Several cos. settle, but Bush Admin. takes over, so remaining cos. realize they have a friend in the White House and fight
· US v. Duke Energy Corp. (4th Cir., 2005, cert. granted): Duke projects extended life of generating units and allowed them to increase daily hours of operation, but they didn’t seek or acquire permits from EPA

      -     EPA can’t interpret “modification” diff. under PSD and NSPS as Congress directed NSPS def. to be used here

-     Routine for industry correct standard, not routine for that particular plant (as EPA wanted)

· Bush Admin. proposed equipment replacement rule modification – basically exempt from NSR if you rebuilt plant over a 5 year pd., 20%/year
                                    -     Stayed, pending final decision now
2) That results in an increase in emissions of a reg. pollutant above a threshold amt.    
-     Conflict in calculating emissions:

· Duke (see above): 
      -     Since def. of “modification” is the same, NSPS use of hourly emissions comparison (industry advocated) applies to PSD as well

· Could have just as easily held PSD def. applies instead of NSPS

      -     Rejects EPA’s “actual-to-projected actual” comparison, which would have taken into acct. increased hours of operation in projection of actual future emissions
      -     Holding isn’t indefinite, as EPA could amend and revise through rulemaking 

· But that’s the last thing Bush Admin. will allow

· NY v. EPA (D.C. Cir., 2005): rejects most industry (too broad) and govt. and env. groups’ challenges (too narrow) to EPA’s 2002 NSR rules on emissions
                                                -     2002 EPA changes:

· Upheld: 

 -    Facility can choose any 24 month pd. during previous 10 years as baseline for emissions (so they naturally choose highest) comparison

· EPA acknowledges that now fewer changes will trigger NSR, but believes env. won’t be adversely affected since NSR isn’t the primary tool to reg. air pollution

-     Plantwide applicability limitations (PALs) – netting out/bubble approach 

· Avoid NSR by EPA’s recognition of entire facility as a single source rather than treating each individual emissions location at a larger facility as a source (reduce emissions somewhere in order to increase somewhere else and still stay below threshold)
· Struck down:

-     Provision that no recordkeeping of actual post-change emissions was required of a source that determined there was no reasonable poss. that a physical operational change might result in increased emissions 

· Can’t know until you do calculation

-     Clean Units and Pollution Control Projects regs.

· Avoid NSR by either installing/maintaining state-of-the-art pollution technology (CUs) or undertaking env. beneficial measures (PCPs) even if emissions increased over threshold amts. 
-     Rejected Duke premise
· Posner agrees on this result in US v. Cinergy Corp., basically creating his own amicus brief that no rule anywhere says that the same word can’t be interp. diff. in diff. sections of an Act
      -     Title II: requires EPA to establish nationally uniform emissions standards for cars and trucks 

· Grandfathering CA because their standards were stricter than those adopted 
· Title III: 
· §304: citizen suits
· §307: judicial review exclusively in Ct. of App. for D.C. Cir.

      -     Title IV: marketable allowances for SO2 emissions from power plants and other major industrial sources to reduce acid rain
      -     Title V: permits needed for all major industrial sources with state admin. and fed. oversight

      -     Title VI: program for controlling substances depleting ozone (see CFCs)
· Noticeable evolutions: 
      -     Multi-state region reg. 
      -     Use of programs permitting affected sources to trade allowable emissions in order to seek the most cost-effective combination of controls as possible
Land Use Reg. and Reg. Takings

A.  Land Use and the Env.:

· De facto land use policy that all recoil from in overlapping and often conflicting mandates such as transportation policies, farm programs, disaster relief, water and sewer support, wetlands and endangered species laws, public housing and financial lending programs 
· Poor land use mngt. contributed to amt. of damage from Hurricane Katrina

B.  Federal Reg. of Land Use:
· Fed. govt plays impt. role in 2 areas:
     1)   Fed. mngt. of public lands
           -     Previously: transfer public lands to private individuals (homesteads)
           -     Laws encouraging disposal gradually repealed, so fed. owns 1/3 of land permanently (largest land owner)

           -     Today: 
· Fed. land managed under various systems
                       1)   General public lands – by BLM
                       2)   National Forests – by US Forest Service

                       3)   National Wildlife Refuges – by US Fish and Wildlife Service

                             -     Dominant use = conservation of wildlife (unlike others, no multiple use here)

                       4)   National Parks – by National Park Service
                             -      Almost absolute protection

                       5)   Wilderness areas – by Wilderness Act of 1964 
                             -     May be designated into any of the 4
                             -     Almost absolute protection

· Env. argue that policies have caused substantial env. damage while subsidizing private mining, timber, and grazing interests
     2)   Fed. programs affecting private land use
            -     Few fed. env. programs directly reg. land use, though some do
· CWA §404 for wetlands
· Surface Mining Control and Reclamation Act (SMCRA)
-     Must use indirect reg.
· CERCLA –EPA encouraged redev. of “brownfields” with assurances about future liability
· Transportation programs – CAA and other stats. require consideration to env. and to consider alternatives to highway construction
· Federal housing programs – Federal Housing Admin. mortgages
· National Env. Policy Act (NEPA) – env. impact statements
· Farm programs – Food Security Act of 1985 

· Private initiative – Nature Conservancy purchases land throughout world for preservation 
C.  Land Use Reg. by State and Local Govts.:

     1.  Zoning and State Authority to Reg. Land Use:

· Village of Euclid v. Ambler Realty Co. (1926): 1st zoning plan zoned Ambler’s lots as residential ($2.5k/acre) but Ambler alleged they held it in anticipation of dev. and selling for industrial use ($10k/acre)
      -     Holding:
            1)   Zoning plan const. exercise of police power as it has a substantial relation to public health, safety, morals, or general welfare
      -     Here, segregating land use into res., bus., and industrial makes it easier to fight fires, increases safety of homes, prevents street accidents by reducing congestion, decreases noise, and preserves a more favorable env. to rear kids

                  -     Flexible, and thus varies with conditions

2)  Endorsed careful expert planning 
· Kelo v. City of New London (2005): economic dev. can be considered a “public purpose,” so states can properly exercise eminent domain (even if the seized property is turned over to other private parties)
      -     Case has no clear env. consequences and didn’t change law
· But property rights groups seek to harness negative reaction and promote leg. to require govt. to compensate landowners whose property values are diminished by env. reg. (see takings below)

                  -     Ex. of losing the battle but winning the war (with the public)
     2.  State Growth Mngt. and Critical Area Protection Programs:

· Include: 

      -     Tahoe Regional Planning Agency

· Transferable dev. rights (TRDs) – owners of property where no additional dev. is permitted receive these, which can be sold or used to qualify to dev. property in a more suitable location

     -     CA’s Coastal Conservation Initiative

     -     MD’s Critical Area Act

· Granted a 2 year period allowing building in the buffer zone that would be grandfathered in

      -     Bad for the env. as there was a dev. rush, but Commission wins almost every reg. takings case now since vertical equity was preserved

      -     OR’s Comprehensive Growth Mngt. Program – state land use planning leg. by citizen commission
· Lessons learned:

1) Program should address and reconcile diversity of interests and obj. for use/conservation of land
2) Implementation takes years, so special steps should be taken immediately to avoid continuing in old direction
3) Broad public participation adds to length and contentiousness, but these costs are more than justified by benefits of improving the quality of decision-making and allowing the public to acquire an understanding of why effort is worthwhile

· Farmland preservation programs – non-reg. character that uses financial incentive to induce owners to participate

· Smart growth programs

D.  Land Use Controls and Reg. Takings:

· 5th A. Takings Clause: “nor shall private property be taken for public use without just compensation”

      -     Purpose to prevent the govt. from forcing some people alone to bear public burdens which, in all fairness and justice, should be borne by the public as a whole
· Evidence that Framers meant only actual physical invasions of property

      -     Govt. could hardly go on if, to some extent, values incident to property couldn’t be diminished without paying for every such change in the general law
· PA Coal v. Mahon (1922): suggests that reg. can constitute a taking if it destroyed the value of property without a physical invasion
· 1987 triology (Keystone, 1st English, Nollan) signals that Supreme Ct. is taking a more activist view of property rights

· Lingle v. Chevron (2005): O’Connor lays out current framework
      -     2 categories of reg. action deemed 5th A. per se takings:

            1)   Physical invasion 

                  -     No matter how minute the intrusion and no matter how weighty the public purpose behind it
            2)   Reg. that completely deprive owner of all economically beneficial use of her property (95 v. 100% debate) 
                  -     Ex. total wipeout and thus a taking:
· Lucas v. SC Coastal Council (1992): Lucas bought res. lots for $975k on which he intended to build houses, but SC enacted the Beachfront Mngt. Act which barred him from doing so
                              -     Trial ct. found property valueless (ONLY case that has)
                              -     Supreme Ct.:

· Scalia maj.: 
      -     If reg. deprives land of all economically beneficial use, state can resist compensation only if the nature of the owner’s estate shows that the proscribed use wasn’t part of his title to begin with (bkgd. common law principles from time Const. was written already bar the use)

· Implicitly rejects deferring to state and adopts more property-protective position Rehnquist advanced in dissents in Penn Central and Keystone 
-     Argument that personal property isn’t entitled to special const. protection (investors placing entire portfolio in interest rate options could easily lose everything), so neither should real property

· Scalia relies on investor expectations as justification for distinction

· Kennedy concurrence: would apply common law, but allow for changes to old theory
-     Aftermath: ct. on remand found no reason to restrain Lucas’ dev. of land and SC Coastal Council granted him conditional approval 

· House built on 1 of the lots, and 2 years later erosion undermined it  
-     Ex. not total wipeout and thus not a taking:
· Many regs. challenged as total wipeouts, but rarely successful as ct. finds that: 

                              -     Land retains some economic value
                              -     Property was acquired after it already had become subject to the reg., BUT

· Palazzolo v. RI (2001): After co.’s charter revoked, Palazzolo acquires land which was mostly designated by RI as coastal wetland that couldn’t be dev. without a permit (upland portion wasn’t wetland and had $200k value)
                                          -     Kennedy maj.: post-reg. acquisition doesn’t serve as an automatic bar to reg. takings claims
-     Concurrences: understanding of how issues should be considered on remand
· O’Connor (position cts. follow): post-reg. acquisition is 1 factor to consider under investment-backed expectations under Penn Central
                                                      -     Reg. regime at time land is acquired helps shape reasonableness of expectations

· Scalia: post-reg. acquisition should have no bearing upon takings issue
                                          -     Better for litigious subsequent purchasers to reap windfall from landowners who naively accept unreasonable reg. than reward govt. for acting as a thief

-     Aftermath: Palazzolo lost on remand because RI determined there has never been a right to fill wetlands
· Temporary takings 
                              -     1st English (1987): invalidation of reg. doesn’t automatically defeat takings claim because even temporary takings may require payment, BUT then
-     Tahoe-Sierra Regional Preservation Council v. Tahoe Regional Planning Agency (2002): claim that dev. moratorium imposed while regs. were in dev. is a temporary taking requiring payment of just compensation (as opposed to grandfathering everyone in like MD Crit. Area)
· Maj.: claim rejected, and owners not allowed to sever time of moratoria from the remainder of owner’s F.S. interest and then ask whether that segment was taken entirely
· Dissent: “temporary” taking here has lasted 6 years, while Lucas was less than 2

      -     Outside per se takings, Penn Central analysis governs (evolution back to it as Lucas was diminished by Palazzolo and Tahoe):

· Penn Central Transportation v. City of NY (1978): NYC enacted a historic landmark preservation law, which prohibited Penn railroad from bulding a 55-story office bldg. above the Grand Central Terminal landmark, but gave owners denied permission to build TDRs 
                  -     Ct. unable to dev. any set formula

                  -     Factors of each case: 
                        1)   Economic impact of the reg. on the claimant

                        2)   Extent to which reg. has interfered with distinct investment-backed expectations (most impt.)

                        3)   Character of govt. action

      -    Each of the above focuses upon severity of the burden that govt. imposes upon private property rights

· Agins dicta (1980): “taking if reg. action does not substantially advance legitimate state interests” reveals nothing about magnitude of burden = NOT valid takings test
      -     Nollan-Dolan line did NOT apply this test though they cited the lang., but rather involved reg. exactions

· Nollan v. CA Coastal Commission (1987): permit to construct larger beach house conditioned on grant of easement for physical access to beach

      -     No essential nexus between the interest state asserts (keeping ocean view open) and easement condition exacted
· Dolan v. City of Tigard (1994): city got its bike path, Dolan got her bigger store and $1.5 million for the temporary reg. exaction

      -     Builds on Nollan process:
                                    1)   Does nexus exist between legitimate state interest (here reducing flooding and traffic congestion) and bike path condition exacted by city?  
                                          -     Here, yes.

                                    2)   Decide the required degree of connection - rough proportionality (intermediate) that the required dedication/exaction is related both in nature and extent to the impact of the proposed dev.
                                          -     No precise mathematical calculation required but city must make some sort of individualized determination

· Here rough proportionality between floodplain easement and proposed new bldg.
· There is rough proportionality between bike path and proposed new bldg. increasing traffic congestion, but finding that “will, or is likely to, offset some of the traffic demand” isn’t enough – must somehow quantify findings

Env. Impact Assessment

National Env. Policy Act (NEPA):  
· Moral outrage v. cool analysis debate
· Provisions:
      -     §101: establishes continuing policy of fed. govt. to use all practicable means to create and maintain conditions under which man and nature can exist in productive harmony

      -     §102: differs from other env. stats. because reg. target is ONLY federal agencies, instead of polluters 
      (C) Fed. agencies must prepare Env. Impact Statements (EISs) on “major fed. actions sign. effecting the quality of the human env.”
            -     EIS = Detailed statement of: 

a) Env. impact of the proposed action
b) Any adverse env. effects which cannot be avoided should the proposal be implemented
c) Alternatives to proposed action
d) Rel. between short-term uses of env. and the maintenance/enhancement of long-term productivity
e) Any irreversible and irretrievable commitments of resources which would be involved if proposed action were implemented

-     EIS requirement probably the most influential env. reg. in the world

-     Cases concerning general requirement:
· Calvert Cliffs Coordinating Comm. v. US Atomic Energy Commission (1971): AEC required an env. report to be submitted, but thought it didn’t need to consider it when evaluating apps. (viewed EIS as merely a paper-pushing requirement)
      -      §102 creates judicially enforceable duties – mandates a careful and informed decision-making process, so env. report must be considered at every impt. stage 
· Strycker’s Bay Neighborhood Council, Inc. v. Karlen (1980): low-income housing project

      -     NEPA is a procedural stat. (NOT substantive), so ct.’s only role is to insure that agency has considered the env. consequences of its actions 
-     “Sign.” – CEQ requires consideration of the long- and short-term effects, context (society as a whole, region, locality), and intensity

-     “Effects on the human env.” = impacts

· Including those to ecological, aesthetic, historic, cultural, economic, social, or health whether direct, indirect, or cumulative

· Cases:

                              -     Metropolitan Edison Co. v. People Against Nuclear Energy (1983): NEPA didn’t have to consider psychological health and harm from restarting nuclear power plant at 3 Mile Island since there is no sufficient close connection with the physical env.

                              -     DOT v. Public Citizen (2004): NAFTA moratorium on Mexican trucks in the US was to be lifted after Fed. Motor Carrier Safety Admin. implemented regs., but their EIS concerned only pollution emitted while trucks idled waiting for safety checks, not other pollution while trucks were in country
· Narrow holding: since FMCSA has no ability to stop trucks from entering country as long as they are safe, it can’t be considered the legally relevant cause of the effect (pollution) and does NOT need to consider it in its EIS
                                    -     Have to be proximate cause, not just “but for” cause
· Contrast to Prof. view of NEPA as a way to inform the public about effects, so that EIS here would be required (and then public could rally for better regs.)

-     Procedure for deciding whether action will “sign. effect the quality of the human env.” and thus require an EIS:

· If proposal normally requires an EIS, one must be done
      -     Includes actions that are highly controversial = where a substantial dispute exists as to the size, nature, of effect of major fed. action (NOT opposition to use)
· Hanly v. Kliendienst (1972): 2 step process for action proposals that could go either way:
1) Perform an env. assessment (basically a mini-EIS) to determine whether activity is likely to have a sign. effect

      -     If not, issue finding of no sign. impact (FONSI)
· Hanly I: required a reviewable record to support determination that actions won’t have a sign. effect

      -     If yes, then do EIS

2) EIS
· If proposal normally does NOT require an EIS, don’t have to do one
 (E) Fed. agencies must study alternatives that might have less env. impact
      -     Must be done even if no EIS is prepared

     -     §202: Creates 3 member Council on Env. Quality (CEQ) – to coordinate compliance with NEPA
     -     NO indep. citizen suit or judicial review provision (unlike all other stats.)
· Must use gen. judicial procedure from Admin. Proc. Act (APA) – agency actions should be set aside if found to be arbitrary, capricious, an abuse of discretion, or otherwise not in accordance with law

· Should Nuclear Facilities consider risk of terrorist attacks in their EISs?

· NRC decided no based on DOT, as an attack is not “proximately caused” by the NRC licensing decision 

· Reversed Atomic Safety and Licensing Board decision that attacks had to be considered because they were reasonably foreseeable after 9/11

Preservation of Biodiversity

A.  Introduction:

· Biodiversity – diversity of species and habitats/env.
· Declining right now because:

      -     Deforestation

\

      -     Residential dev.
   all habitat destruction = #1 reason for decline

      -     Human pop. growth
/

      -     Over-harvesting

B.  The Endangered Species Act of 1973 (ESA):
· Modest precursory efforts before to acquire habitat

· Purpose – “to provide a means whereby ecosystems upon which endangered species depend can be preserved”

· Provisions:

· §3: defs.:

· Endangered species – “any species which is in danger or extinction throughout all or a sign. portion of its range”

                  -     Excludes species of the Class Insecta that are pests

· Threatened species – “any species which is likely to become an endangered species within the foreseeable future throughout all or a sign. portion of its range”
-     §4: listing of species
            (a)  Designate species endangered or threatened and critical habitat of it

                  -     Done by:

· Mostly by Secretary of Interior (Fish and Wildlife Service) 
· Dept. of Commerce (Natural and Marines Service)

(b)  Determination based solely on “best scientific and commercial data available”

                  -     Factors:

· Can consider:

      -     Present or threatened destruction, modification, or curtailment of habitat/range
      -     Over-utilization for commercial, recreational, scientific, or education purposes

      -     Disease or predation

      -     Inadequacy of existing reg. mechanisms, or
      -     Other natural or man-made factors affecting its continued existence

· CANNOT consider economic factors at all

-     Citizens may petition to force listing
-     Sec. must dev. and implement recovery plans unless he finds it won’t promote conservation of species

      -     Listings have decreased sharply during Bush admin. (down to 4-12 from 91-125 with Clinton)
      -     §7: consultation process (like NEPA)

            (a)  Fed. agencies must insure, in consultation with Sec., that their actions are “not likely to jeopardize the continued existence of any endangered/threatened species or result in the destruction/adverse modification of such species’ critical habitat 
                  -     TVA v. Hill (1978): discovered that Tellico Dam project would completely wipe out snail darter’s habitat

· Supreme Ct. finds injunction necessary because ESA language admits no exception – there is no cost balancing since balance has already been struck in favor of species at whatever cost

(e-h) In response to TVA, Congress amended ESA to allow an agency barred by a “jeopardy” determination to see exemption from Cabinet-level “Endangered Species Committee” (a.k.a. – God Squad)

-     Authorized to grant any exemption if it determines that: 

1)   There are no reasonable and prudent alternatives to the fed. action

            2)   Action is in the public interest – on a regional or national basis, and

            3)   Benefits of action clearly outweigh benefits of alternatives that don’t jeopardize preservation of the species

-     Thus, provides some flexibility for govt. actions resulting in incidental takings

-     Committee refused exemption for the Tellico Dam, but Congress allowed project to be finished by exempting it in an appropriations rider

      -     §9(a): prohibitions which apply to everyone
· Prohibits sale, import, export, or transport of endangered species

· Prohibits takings of endangered animals:
                  -     Taking =harassing, harming, killing, capturing, or collecting (broad def.)
· Ex. taking: 

      -     Palila I: endangered palila bird taken as a result of not removing non-native feral sheep and goats (brought in for hunting) eating all the mamane trees palila survive on

· Following case, Sec. clarified harm = “an act which actually kills or injures wildlife. Such act may include sign. habitat modification or degradation where it actually kills or injures wildlife by sign. impairing essential behavioral patterns including breeding, feeding, or sheltering”

      -     Palila II: no showing of actual death to individual members of species necessary, just adverse impact on protected species as a whole/pop.
      -     Babbitt v. Sweet Home Chapter of Comm. for a Great Oregon (1995): homeowners and loggers challenge “habitat modification and degradation” part of def. 
· Stevens maj.: Sec. interp. reasonable

· O’Connor concurrence: Palila II wrongly decided
                                          -     Ordinary requirements of proximate causation and foreseeability limit liability (footnote indicates maj. agree, but none join her opinion)

· Scalia dissent: objects that maj. interp. encompasses Palila II holding and that there could be liability no matter how remote the chain of causation

-     Criticized that section encourages landowners to make their property inhospitable to species so that they can avoid dev. restrictions

· 2 programs counter this:

      1)   “No surprises policy” – HCP participants assures that if measure to mitigate impact on species from dev. are inadequate, govt. would bear the risks

      2)   “Safe harbors” – landowners can freeze responsibilities at current levels in return for an agreement to create, enhance, or restore habitats for species

            -     Ensures that owners who are successful in attracting species won’t be rewarded with stricter new restrictions

· Prohibits removal or damage of endangered plants on fed. lands or anywhere else if in knowing violation of state law (lesser protection than animals)
-     §10:  allows incidental taking of species with a permit after approval of habitat conservation plan (HCP) to min. and mitigate impacts of such a taking where it will not appreciably reduce the likelihood of survival and recovery of the species

· Cure discrepancy in allowing incidental takings by govt. (ONLY a not likely to jeopardize standard) but not private parties 

-     §11: 

            (a-b) Civil and criminal penalties

            (g)  Citizen suits

C.  Fed. Authority to Preserve Biodiversity:

· Commerce Clause was broadly interp. until Lopez (1995) and Morrison (2000) which struck down stats. 

      -     3 Lopez categories of activity that Congress can reg.:

1)   Channels of interstate commerce

2)   Instrumentalities/things in interstate commerce

3)   Activities that substantially affect interstate commerce

· Resulted in many stat. challenges, mostly to const. of ESA

      -     Purpose of ESA would be nullified if fact that species are found only in 1 state prevents its application

· The more endangered the species gets, the less likely that will be found in more than 1 state

· Confusion over the application of the Commerce Clause doctrine to endangered species

· What must substantially affect interstate commerce?

· The species itself

                  -     Nat’l. Ass’n. of Home Builders v. Babbitt (1997): Delhi Sands Flower-Loving Fly found only in 2 counties in CA, but there is a plan to build a hospital in its habitat

· Wald maj.: ESA const. under 1st and 3rd Lopez categories

                        -     Substantially affects interstate commerce – protects current/future interstate commerce that relies on biodiversity and it controls adverse effects of interstate competition 

· Dissent: Commerce Clause allows reg. of commerce, not ecosystems

· The prohibited activity that harms the species 

      -     Rancho Viejo (2003): 

· Maj.: reg. activity is commercial housing dev., not SW arroyo toad

· Concurrence: can’t reg. lone hiker in woods or homeowner who moves dirt to landscape his property because neither has an affect on interstate commerce, let alone a substantial one

· * The reg. program/scheme to protect the species?

                  -     Gibbs v. Babbitt (2000): experimental pop. of red wolves in NC

· Sets forth economic effects because Wickard aggregation has thus far only been applied to them:
                  -     Howling events - tourism
                  -     Scientific research

                  -     Possible future fur trade if pop. grows (haha)
                  -     Larger reg. scheme – exp. pop. is part of ESA to protect endangered/threatened species  

-     GDF Realty Investment LLC v. Norton (2003): cave bugs that lack any commercial value

· Maj.: Congress has the authority to make a rational decision to conserve such non-commercial, intrastate species as an essential part of the ESA program that reg. activities having a substantial impact on interstate commerce

· Dissent: slippery slope that under maj. theory, anything could be reg. as economic activity
· Gonzalez v. Raich (2005): Congress can ban local cultivation of pot not for commercial use because it has a substantial affect on the supply/demand of a commodity in the national market and is an essential part of a larger interstate reg. scheme

· Cleared up some loose ends with ESA:

· Congress clearly has the constitutional authority from commerce power to prohibit harm to endangered species, though judges have difficulty agreeing on a single rationale for this

· Resolves any doubt that non-commercial activity that harms endangered species can be reg. as part of a larger reg. scheme

Environmental Enforcement

· To be successful, laws must induce compliance

      -     But problems have been widespread, with 2/3 of corp. counsel admitted that their co. had recently violated env. laws

· Factors contributing to enforcement problems: 

· # and diversity of reg. targets make monitoring difficult
· Reg. poorly designed from enforcement perspective
· Judges view reg. violations as technical matters if they don’t clearly cause substantial harm
· Enforcement resources are limited 
· Procedural protections for Ds increase with stringency of potential liabilities
· Govt. agencies breaking env. laws often don’t face credible enforcement sanctions

A.  Monitoring and Detecting Violations:

· Most regs. employ self-monitoring – co. determines and reports whether or not they are violating the law
      -     Criticized as cos. providing govt. evidence needed to criminally prosecute violations
· MD considered creating an audit privilege which would grant immunity for env. violations if they are voluntarily disclosed and corrected

· EPA responded in Final Policy Statement for Incentives for Self-Policing of Violations 
      -     Certain conditions must always be met – voluntary discovery, prompt disclosure, correction and remediation, preventing recurrence, and not being part of a pattern of repeat violations

      -     Cos. can’t get off completely free – EPA will recoup whatever economic gain co. derived from the violation

B.  Enforcement Authorities and Policies:

· 2 competing approaches:

      1)   Deterrence-based approach –seeks to ensure compliance by emphasizing consequences of non-compliance

      2)   Cooperation-oriented approach –notion that cos. will voluntarily comply with regs. if govt. officials help them understand what is necessary for compliance without threatening them with substantial penalties

            -     Adopted by 1st Bush admin., and until the end of the Clinton admin.
· Congress has strengthened enforcement authorities every time it reauthorized major env. stats.

· Enforcement authorities (almost all settled before any of these options):
-     Criminal – imprisonment and heavy fines     

· Intersection of env. and criminal law 

· Latest battleground in moral outrage v. cool analysis debate
· Exercise of Investigative Discretion: policy to criminally prosecute only sign. or egregious violations due to the expense involved
      -     Mostly for violations of CWA and RCRA

· At common law, almost all env. crimes were malum prohibitum
· New public welfare offense doctrine
      -     Largely involves standards of proof:
· US v. Dotterweich (1943): no showing of specific intent to violate laws necessary, as “knowing or willful” can be inferred from evidence demonstrating that D should have known act was a violation

· US v. Weitzenhoff (1994): rather than truck waste activated sludge away as before, after new system couldn’t handle it all, D’s sewage treatment plant EEs dumped it into ocean by swimming holes and thus exceeded their allowable permit levels
-     Maj.: govt. doesn’t need to prove that Ds knew they were violating a reg., just that they were engaging in “knowing conduct” that is violative of the law

· Considerable steps D took to conceal actions (at night, told EEs not to mention it, denied actions when questioned) = evidence that they knew it was a permit violation

-     Dissent: maj. position is potentially a very dangerous threat to liberty
· Class responds that prosecutor and jury system play a factor – EPA criminally prosecutes only egregious violations and not low-level EEs who got duped, and even if they did prosecute a low-level EE jury probably wouldn’t convict them
· US v. Hopkins: deliberate/conscious avoidance of knowledge satisfies mens rea requirement

· US v. Borowski (1992): “knowing endangerment” applies only to endangerment that occurs after a violation has been committed

                              -     Here, CWA wasn’t violated until pollutant reached POTW, so ER making his EEs sick by forcing them to ladle chemicals down drain can’t be prosecuted under env. stat.
-     Who can be held responsible:
· US v. Park (1975): responsible corp. officials may be held criminally liable, as can EEs who make corp. decisions and EEs who knew/should have known that they violated regs.
-     Civil – injunctive relief and substantial $ penalties

· Right to jury applies here

· Admin. – used to handle 95% of violations

· For more serious violations:

· Admin. orders – gives EPA flexibility to specify remedial action by certain date, and if not taken go to ct. 

· Lesser monetary penalties (than criminal violations)

· For minor violations – notice of violation – requires correction without penalty
· Env. Appeals Board – 3 person
-     Blacklist – barred from receiving fed. contracted and loans

C.  Standing:

· Places decisions about whether to seek review in hands of those who have a direct stake in the outcome

      -     Doing otherwise by conferring standing upon all would force the cts. rather than leg. to make laws because someone would seek review of every law 

· Requirements:

      -     Constitutional based on Art. III “case or controversy:”

1) That the challenged action will cause P some actual/threatened injury-in-fact

2) Injury is fairly traceable to the challenged action

3) Injury is redressable by judicial action, and

· Prudential and subject to be altered by Congress:

4) Injury is to an interest arguably within the zone of interests to be protected by the statute alleged to have been violated

· Orgs. have standing if:

      1)   Members themselves would have standing and

      2)   Interests org. seeks to protect are germane to org.’s purposes

· Cases finding no standing:

      -     Sierra Club v. Morton (1972): seeking injunction against US Forest Service’s decision to allow Disney to build ski resort in Mineral King Valley
· Stevens maj.: 

      -     Recognizes non-economic aesthetic uses as cognizable interests that can be injured

      -     Though P really did have standing, no standing found because they didn’t satisfy “injury in fact”

· Complaint didn’t state that its members use Mineral King in a way that would be sign. affected by ski resort

· Douglas dissent (read in open ct.): concern for env. should lead to conferral of standing upon env. objects (trees), as other objects have been allowed to become involved in litigation (ships, corps.)

      -     Lujan I: didn’t live close/use exact public land so no standing

      -     Lujan v. Defenders of Wildlife (Lujan II – 1992): challenge Sec. of Interior’s decision that ESA doesn’t require fed. agencies to consult with dept. when their activities may destroy critical habitat for species outside US (overall reg. change with broader impacts than Lujan I)
· Scalia maj.: blow to standing doctrine in suits on behalf of env. interests

                  -     No standing because: 

· Not enough that P got 2 members to submit affidavits that they had observed animals in Egypt and Sri Lanka where US has projects and intend to go back

· Animal and vocational nexus approaches rejected – goes beyond reason to say that anyone who observes or works with animals anywhere in the world is appreciably harmed by a project affecting only some portion of that species

· Kennedy/Souter concurrence: implies that plane tickets back to areas would be enough; must send someone to the place where the impacts of the overall reg. change are manifested
· Blackmun/O’Connor dissent: requiring description of concrete plans to return to areas is ridiculous and unhelpful formalism

                  -     Vocational nexus should be accepted, because there is harm if there is no more access to a future supply of animal that sustains a keeper’s livelihood

· Later cases attempted to distinguish Lujan by alleging that P actually live near, visit, or study animals they seek to protect

D.  Citizen Suits (provides cause of action):

· Fed. laws generally authorize private parties to bring 3 diff. types of suits:

      1)   Citizen enforcement actions – citizens act as private AGs to supplement govt. enforcement of env. laws against violators

            -     Requires notification of violator and fed./state authorities prior to filing

            -     If govt. decides to litigate, citizen cannot

      2)   Suits to force officials to perform their duties

            -     Deadline suits challenging failure to meet a stat. deadline

      3)   Judicial review – authorize suits to review the legality of agency actions

            -     Supplement the judicial review provisions of the Admin. Proc. Act (APA) by specifying additional procedural requirements

            -     Norton v. S. Utah Wilderness Alliance (2004): Bureau of Land Mngt. (BLM) sued for failure to control ORV use on fed. lands classified as wilderness study areas

· Def. of agency action in APA includes failure to act

· Agency has broad discretion:

            -     If agency is compelled to act within a certain time, ct. can compel them to act but can’t specify how it must be done

            -     Agency failing to enforce their own regs. (here, a land use plan) that aren’t required is fine

· Standing and citizen suits:

      -     After Lujan, some cts. went off the deep end by requiring a showing of harm to ecosystem for standing

· Earth v. Gaston Copper Recycling Corp. (1999): no standing because water samples proving that pollutants resulting from permit violations reached P’s canoe in the middle of the lake weren’t taken

      -     Friends of the Earth v. Laidlaw Env. Services (2000): Roebuck, SC polluters and rare ex. of taking an appeal on behalf of env. group over govt. objections

· Maj. made it easier for citizen groups by reversing above cases and requiring a showing of injury to P, not to the env.
· Redressability prong – as long as violations continued after suit was filed, deterrent impact from civil penalties (abating conduct that injured P and continues to threaten injury) is redress

      -     Reverses Steel Co. which held all remedies insufficient, including civil penalties since they go to treasury and not P

· Mootness issue – suit not barred unless it is absolutely clear that the wrongful behavior could not be reasonably expected to occur in the future

      -     Qui tarn – private parties have standing to seek recovery on behalf of the fed. govt. under False Claims Act from Ds alleged to have defrauded the govt. 

· Party stands in shoes of govt. since injury in fact was to US, not them
International Env. Law – Protection of the Global Env.

A.  Introduction:

· Product of:

· Rapid worldwide pop. growth 

· Expanding scale of int’l economic activity 

· Improvements in scientific understanding of human’s impact on earth’s ecosystems

· Characteristics:

·  “Soft law” that depends on moral suasion or fear of diplomatic retribution
· Absence of enforcement mechanisms and sanctions

· Less codified than domestic law

· * Less “politically driven” than other int’l law because of the nature of the subject matter
-   Link between poverty and env. degradation now widely recognized

· Sources:

      -     Bilateral and multi-lateral treaties – clearest and most sign. (huge growth over time)
      -     Int’l custom as evidence of a general practice accepted as law
      -     General principles of law recognized by civilized nations

      -     Judicial decisions – very few cases
      -    Other sources of law – declarations or resolutions adopted by int’l orgs.

· Often not international law, but transnational law of learning how to comply with laws in other countries
B.  The UN Conferences:

· UN Conference on the Human Env. of 1972:
      -     “Man has the fundamental right to freedom, equality and adequate conditions of life, in an env. of quality that permits a life of dignity and well-being.”

· UN Env. Programme and follow up in Nairobi – led to creation of World Commission on Env. and Dev.
· 1992 UN Conference on Env. and Dev. in Rio de Janiero = Earth Summit

      -     Principles:

2)   Sic utere: states have the sovereign right to exploit their own resources, but also have the responsibility to insure they don’t cause damage to env. of other states
4)   Sustainable dev.
7)   States shall cooperate in a spirit of global partnership 

      -     Developed countries acknowledge responsibility that they bear in the int’l pursuit of sustainable dev. in view of the pressures their societies place on the global env. and of the technologies and financial resources they command.

13) “States shall cooperate in an expeditious and more determined manner to dev. further int’l law regarding liability and compensation for adverse effects of env. damage caused to other states
            -   Russia never paid anything for the effects of Chernobyl
      15) Precautionary approach, but mentions “cost-effective” measures (at US’ insistence)

      16) Polluter pays principle

· 2002 World Summit on Sustainable Dev. in Johannesburg, South Africa – review of progress since Rio

      -     While govts. haven’t met the responsibilities they agreed to, private industries were sign. more involved 

B.  Protection of the Global Atmosphere:

     1.  Ozone Depletion:

· Scientific discoveries that chlorofluorocarbons (CFCs) cause ozone depletion and there is already a large ozone hole over Antarctica
      -     Led to:
            1)   Technology forcing – public stopped buying CFC products, and co. were able to dev. new substitutes more quickly and cheaply than ever thought possible
            2)   Montreal Protocol 
                  -     Diff. regs. for status of country:

· In developed countries – freeze on production and consumption followed by a 50% reduction in CFC use over a 10 year pd.

      -     Phaseout actually accelerated because of pace of new technology

· In developing countries – actually allowed to increase consumption in 10 year pd.

· For non-participating countries – restrictions on imports/exports of CFC products

-     Efforts to use this as a model for global warming and climate change

     2.  Global Climate Change:
· Tragedy of the commons on an int’l level

· Intergovt. Panel on Climate Change (IPCC assessment)

      -     CO2  and other greenhouse gases trap sun’s radiation in Earth’s atmosphere

· Ironic that a lot of the substitutes for CFCs produce the greenhouse gases at issue here

      -     Predictions that temp. will increase between 2.5 and 10.4 degrees F by 2100, which in turn will cause more severe weather

· Kyoto Protocol

· Requires developed countries ONLY to reduce emissions by 5% by 2012 (last year covered)

· Effective as result of Russian ratification

· US still hasn’t signed, wanting assurances that developing countries will reduce their emissions in the future

                  -     US efforts in lieu of signing:
· Discussion of potential early reduction credits in US
· Regional Greenhouse Gas Initiative formed by NE states – to dev. a regional strategy to control emissions

· CA required emissions lowered in cars 

      -     Largest market for cars in US, so this will likely effect cars sold throughout the nation
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