Affirmative Duties

· People on your property

· Invitees

· Duty take care to prevent reasonably foreseeable injury – must inspect for hidden dangers.

· Are business visitors and social guests in some states

· Licencees

· Must warn of known concealed dangers

· Mailmen, deliverymen, firefighters, frequent unwarned trespassers, social guests

· Trespassers

· No duty at all Robert Addie & Sons v. Dumbreck (578)

· Some states give children an attractive nuisance exception.

· Must warn off frequent trespassers or give them warning of dangers.

· Minority Rule (CA)

· No distinction for guests/trespassers  Rowland v. Christensen (588)

· General liability principles apply across the board.

· Special Relationships

· What is a special relationship

· Relationship where one party has substantial control over or knowledge of another:  parent/child, teacher/student, doctor/patient

· Ability of one party to act is constrained by the other party:  Hotelkeeper/guest, landlord/tenant, businessman/patron

· Duty:  Restatement 2nd §315
· Protect from harm

· Must provide basic security for tenants.  Kline v. 1500 Mass Ave. (621)

· Only a duty to protect from warned-of or reasonably foreseeable harm.

· Prevent from harming 3rd parties.  Tarasoff (631)

· Liability assessed against 7 points:  Foreseeability of harm coming to P; Certainty that P suffered harm due to D’s non-action; Connection between D’s act and injury suffered; Moral blame on D’s conduct; Policy of preventing future harm; Extent of duty vs burden of duty; Availability and cost of insurance.

· Generally only assessed where actor is child or incompetant

Strict Liability

· Conversion

· What is it?
· “A distinct act of dominion wrongfully exerted over another’s personal property in denial of or inconsistent with his title or rights therein without the owner’s consent and without lawful justification.”  Moore v. Regents (642)

· “Bona Fide Purchaser In Good Faith For Value” is guilty of conversion, absconding is conversion, destruction of someone else’s stuff is conversion.

· Must establish:
· Plaintiff’s ownership or right to possession

· Defendant’s conversion by wrongful act or disposition of plaintiff’s property rights  (Intentional)

· Damages

· Inherently Dangerous Activities

· Abnormal-ness of danger is assessed based on:  

· Restatement 2nd §520

· Existence of high degree of risk

· Likelihood that great harm will result 

· Inability to prevent harm through reasonable care

· Extent that activity is not common usage

· Inappropriate activity for the place

· Value to community vs dangerous attributes

· Dynamite, nuclear reactors, crop-dusting, storage of explosives

· Policy:  

· Strict liability only for the kind of harm that makes the activity abnormally dangerous.  Madsen v. East Jorden Irrigation (664)

· To encourage ultra-care.

· Ordinary care will not prevent accidents, therefore it should not avoid liability for those accidents.

· Nuisance

· What is it?

· Unreasonable conduct creating hazard or offensive to health or person preventing free use of property.

· Use and Enjoyment of land must be inhibited

· Conduct must be intentional, abnormally dangerous or negligent

· Per Se nuisance – always a nuisance regardless of facts/circumstances (whorehouse)

· Per Accidens nuisance – only a nuisance because of it’s proximity to others

· If your land use interferes with a property right of your neighbor, you are a nuisance.  Morgan v. High Penn Oil (682)

· Physical invasion of other’s property not necessary – smoke, noise, etc. will do.

· Incompatible Land Uses

· If you “come to the nuisance” you may not recover.  (Assumption of risk)

· May award monetary damages or an injunction depending on court’s mood.  Nuisances are generally enjoined unless public policy favors monetary damages.  Boomer v. Atlantic Cement Co. (706)

· If your interference with your neighbor is merely annoying but not impinging on his property right, there is no nuisance.  Fodntainebleau (692)

Products Liability

· Definitions & General Principles

· Vendor:  Restatement 3rd §20

· One who transfers ownership thereto either for use or consumption or for resale leading to ultimate use or consumption…

· One otherwise distributes when, in a commercial transaction other than a sale, one provides the product to another either for use or consumption or as a preliminary step leading to ultimate use or consumption. … lessors, bailors, and those who provide products to others as a means of promoting …

· One also sells or otherwise distributes a product when, in a commercial transaction, one provides a combination of products and services and either the transaction taken as a whole or the product component thereof satisfies the criteria [above] 

· Product:  Restatement 3rd §19

· A product is tangible personal property distributed commercially for use and consumption.  … real property and electricity are products when the context of their distribution and use is sufficiently analogous to the distribution and use of tangible personal property

· Services, even when provided commercially are not products

· Human blood and human tissue, even when provided commercially are not products.

· Other Principles

· A professional providing a service is generally not liable (pharmacist, doctor, etc.)

· Used products – see Restatement 3rd §8
· Multiple defendants follow normal joint liability

· General proximate cause doctrine applies, with some exceptions.

· If product defect increased P’s harm, and D can prove the amount of harm that would have occurred without the defect, D is only liable for the increase.  If the harm cannot be apportioned, D is liable for the whole harm.  Restatement 3rd §16
· Disclaimers and waivers are invalid.  Restatement 3rd §18
· Types of Defects

· Manufacturing Defect

· A product contains a manufacturing defect when the product departs from its intended design even though all possible care was exercised in the preparation or marketing of the product.  Restatement 3rd §2(a)
· Strict Liability arises from Escola v. Coca-Cola Bottling Co. (741)

Defect may be inferred Restatement 3rd §3, Pouncey v. Ford Motor Co. (781)

· Where injury was of a kind that usually occurs as a result of a product defect &

· Injury was not solely the result of other cause.

· Design Defect

· A product is defective in design when the foreseeable risks of harm posed by the product could have been reduced or avoided by the adoption of a reasonable alternative design by the seller or other distributor, or a predecessor in the commercial chain of distribution, and the omission of the alternative design renders the product not reasonably safe.  Restatement 3rd §2(b)
· Plaintiff must supply a “reasonable and safer alternative”

· Even patent dangers may be design defects.  Micallef v. Miehle (786)

· While non-compliance with federal regulation is proof of defect, compliance is not proof of non-defect. Restatement 3rd §4
· “Foreseeable risks of harm” include foreseeable nonconforming uses.

· “Reasonably safe” is in the subjective expectation of the consumer.  Barker v. Lull Engineering (801)

· Foreseeability is assessed at time of manufacture, but a recall does not prove liability.

· Factors that may prove a defect:  Comments to Restatement 3rd §2

· Magnitude and probability of risks.

· Instructions and warnings accompanying may reduce harm of design defect.

· Nature and strength of consumer expectations regarding the product.  

· Frequently dependent on marketing.

· Consumers frequently focus on result not features of the product.

· Advantages and disadvantages of that feature of the design.

· Open and obvious defect that is a fundamental benefit of the design does not create liability Linegar v. Armour of America  (816)

· Proposed alternative may have been tested and rejected due to below…

· Cost of proposed alternative and effect on longevity, maintenance, repair and aesthetics.

· Prescription Drugs:  A reasonable health care provider must believe that the drug is not safe for any class of patient.  Restatement 3rd §6 

· Warning Defect

· A product is defective because of inadequate instructions or warnings when the foreseeable risks of harm posed by the product could have been reduced or avoided by the provision of reasonable instructions or warnings by the seller or other distributor, or a predecessor in the commercial chain of distribution, and the omission of the instructions or warnings renders the product not reasonably safe.  Restatement 3rd §2(c)
· Warning not necessary against obvious hazards

· If plaintiff would have used the product despite warning, no case exists.

· Warning that complies with congressionally instituted notice requirement is not a defective warning if the warning statute “was intended” to preempt the tort claim.  King v. E. I. Dupont (846)

· Warnings are not a substitute for a design defect.

· No duty to warn of unknown danger

· Prescription Drugs

· Generally warning the physician is sufficient (“Responsible Intermediary”) 

· Unless the drug is of the type that a physician will not be consulting with the patient on a regular basis with the client – birth control.  MacDonald v. Ortho Pharmaceutical (820)

· Heavily advertised drugs are subject to warning to the consumer.

· Mass-distributed vaccines are subject to warning to the consumer.

· Pharmacists are liable in negligence theory if they forget warning labels.  Restatement 3rd §6(e)
· Conforming to FDA notification regulation doesn’t get you off, and establishes a duty to warn.

· If they didn’t understand the warning, sucks to be you.

· Defenses

· Total Defenses:

· Assumption of the Risk (mostly only in MD)

· Subjective standard:  intent of consumer

· An “unreasonable risk” cannot be assumed by a consumer.

· Misuse

· Objective standard:  what the reasonable consumer would have purchased the product for.

· Some states require consumer protection against foreseeable misuse, but not all.

· Alteration or modification.

· Partial defenses:  Comparative Negligence

· Straight pro rata assessment, or pro rata if P’s negligence was <50% cause (majority)

· Only plaintiffs who were slightly negligent may recover (minority)

· Damages

· Types

· Economic:

· Loss of current and future earnings

· Medical expenses

· Some jurisdictions allow recovery for expenses covered by insurance.

· Some health plans make you repay them what they spent after you recover.

· Loss of personal services from another

· Other costs

· Non-taxable

· Non-Economic:

· Loss of enjoyment of life.  (Only available if still alive)

· Pain & Suffering

· Loss of consortium (sex, companionship)

· Medical problems likely to arise are usually too speculative

· Non-taxable

· Punitive:  

· Used as punishment or deterrent when D was malicious

· Subject to federal income tax.

· Wrongful Death/Survivor

· Most states allow recovery by family members for wrongful death.  May recover for loss of economic support and companionship

· Estate may be able to sue on behalf of deceased – claim does not end after death.  However, if death is instantaneous, there are no damages as there was no harm to plaintiff.

· All defenses against living plaintiff are good against estate or surviving family.

· Plaintiff has a duty to mitigate damages.

· Calculating Damages

· Adjustment for inflation (up) and future investment (down)

· Interest:  Post judgment interest awarded by law, rate depends on the court.  Pre-judgment interested only awarded where liquidated damages were defined.

· Judicial Discretion over damages

· Remittitur:  judge reduction of damages or new trial at plaintiff’s choice

· Additure:  additional damages or new trial at defendant’s choice.  Never happens, though.

· Fees

· Hourly – blended or standard.  May blend firm’s employees’ rates, or blend hourly with contingency.

· Flat – generally only for DUI’s, speeding tickets, etc.

· Contingent – Plaintiff lawyers in torts.  

· Used when client cannot pay hourly rate.  

· Contingency % depends on risk of case, probable award, work necessary.  30-40% fee.

· Miscellaneous (barter) – Rural areas use this more frequently.  

· Fee-shifting (by statute or due to malicious behavior)

· Common Pool

Immunities

· Parental

· Classic theory is that children cannot sue parents, spouses cannot sue each other

· Likelihood that there may be fraudulent claim

· Family values disturbed

· Family shouldn’t benefit by its own tortuous conduct.

· Most states are abolishing parental immunity.  (But not Maryland) 

· Charitable institutions – Entity is doing good, shouldn’t be bothered.  However, is being abolished.

· Government

· Can only sue the government with it’s permission

· Traditionally could not be sued for governmental activities (fire dept.) but could be sued for proprietary activities (public utilities.)

· Again these immunities are fading.

· Fraud & Misrepresentation

· Fraud

· Intentional 

· Misrepresentation (Less accountable for opinions given than facts states.)

· Of a material fact or opinion

· Expecting P to be induced to act or not act

· And P reasonably is induced to act or not act (Due diligence may be required to prove “reasonably”)

· Causing pecuniary harm.

· Defamation – publication of a lie
· “Publication” 
· Direct or repeated (if “republished,” both are liable)
· Must be stated/printed with intent for third parties to hear/see material
· Duty of reasonable care to determine that statement is true before publishing.
· Must be seen or heard by third party.  Third party must understand material.
· Harm
· Statement that tends to harm reputation of another as to lower him in the estimation of the community or deter third parties from associating or dealing with:  Must prove that relationship with P was altered by statement.
· In print = libel, Orally = slander.
· Defenses
· False statement must be presented as truth
· Unfavorable opinions are unfavorable.
· Media defenses
· If P is a celebrity, P can only recover on proof of media “malice” (knowledge of falsity or reckless disregard to truth)
· If P is not a celebrity, P must show negligence in confirming the fact.
· Claim ends when P dies.
· Privilege – employer, spouse, etc have “consent.”  May also give express or implied consent.  Many public proceedings (trial, legislative proceedings) are privileged.
· Privacy – publication of the truth
· Appropriation  
· Commercial protection of one’s image.  Basically conversion of a property right:  publicity.  Zacchini v. Scripps-Howard Broadcasting (1232)
· Must be “name or likeness” of a person – distinct identification of the person.  White v. Samsung Electronics (1224)
· Must be for advertising purposes.
Public Disclosure of private facts
· Restatement version:  Actionable if
· If it would be offensive to a reasonable person, (the fact must be offensive, not the revelation) and
· If it is not of legitimate concern to the public. Sidis v. F-R Publishing Corp (1242)
· Publication of something current and in the public record is of public concern.  Name of rape victim in (violation of statute) is of public concern despite statute prohibiting publishing name. Cox Broadcasting v. Cohn (1249)
· Reporting of very old crime is not of public concern
· First amendment issues tend to allow large definition of “public concern.”
· If it’s newsworthy, it’s fine.
· False Light
· Restatement 2nd §652E (1260):  Presentation of facts in a
· Highly offensive manner
· With reckless disregard or knowledge of the falsity
· 1st amendment generally bars claims where defendant did not act with malice.  Time Inc. v. Hill (1261)
· Intrusion
· Restatement 2nd §652B (1268):
· Intentional
· Intrusion
· On a private area
· In a highly offensive manner
· Really must be intrusion into an area that is totally private – harassing calls to a listed number wouldn’t be “private.”  However, observation of bank transactions is “private.”  Nader v. General Motors (1268)
· Newsworthiness of information gathered is not of a concern – the offensiveness of the gathering and the “privacy” of the venue are the tests.  Galella v. Onassis (1277)
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