TORTS

Exam Outline

I. Intentional Torts

A. Wrongdoer is liable for all injuries resulting from act whether they could nor could not be foreseen 

1. No intent to harm:  The intentional torts generally are not defined in such a way as to require D to have intended to harm the plaintiff. Liability is imposed on defendant for all consequence of actions whether or not they could have been foreseen

(a) plaintiff must show that intention was unlawful (Vosburg)

2. Substantial certainty: Garratt v. Dailey, If D knows with substantial certainty that a particular effect will occur as a result of action, the D is deemed to have intended the result (D meets intent requirement for battery)

B. Transferred intent: If D held necessary intent with respect to one person, he will be held to have committed an intentional tort against any other person who happens to be injured

C. Defenses to Intentional Torts

1. Consent

2. Insanity

3. Self-Defense

4. Defense of others

5. Necessity

a. Public necessity- necessary to prevent a disaster to the community or to many people, no compensation has to be paid by person doing he damage; privilege is absolute (complete defense to liability)

i. In times of war and peace, public necessity may require taking of private property for public purposes; compensation must be rendered

ii. In many cases of public necessity, property would have been lost anyway

b. Private necessity- person prevent injury to himself or property or person or property of a third party, protected by privilege of “private necessity” if there is no loess-damaging way of preventing harm; risk to one part or one person’s property only, party can reduce or eliminate risk be destroying someone else’s property; qualified and conditional (liable to other party for damage done)

i. Actual damage

ii. Owner may not resist – where there is no public interest involved and defendant acts to protect his own interest, he is not liable for technical tort and landowner has no privilege to expel him

II. Battery

A. Battery is intentional infliction of a harmful or offensive bodily contact

B. Requirements:

1. physical contact

2. contact is harmful or offensive

3. Intent: It is not necessary that D desires to physically harm P, but intent to make contact is all that is required. 

(a) Vosburg v. Putney: D intended to cause harmful or offensive bodily contact (even though harm was unintended)

III. Negligence Issue

A. Prima Facie Case for Negligence

1. 4 Elements of Legal Negligence (v. simple negligence)

(a) duty

(b) breach

(c) causation: cause-in-fact, proximate cause

(d) damages

B. Reasonable Person 

1. physical disability- standard of negligence is what reasonable person with that physical disability would have done

2. mental illness- not a defense for negligence liability, but some forms of insanity are a defense to and preclude liability for negligence (Breunig v. American Family Insurance Co.)

(a) a permanently insane person is usually held liable for torts

3. Children: A child is held to the level of conduct of a reasonable person of that age and experience, not that of an adult. 

(a) Adult activity- if child engages in potentially dangerous activity normally only pursued by adults, child will be held to standard of care of reasonable adult doing activity (Daniels v. Evans)

C. Duty Owed by Defendant to Exercise Reasonable Care

1. Unreasonable risk- D is only bound to use care that is commensurate with hazard involved

(a) Negligence Calculus

(i) to provide against liability, you must weigh three variables:

A. probability of harm

B. magnitude/extent of resulting injury or harm

C. burden of adequate precautions/preventing harm (cost to avoid injuries)

(ii) one has duty to act if burden of taking precautions is less than probability of harm times magnitude of harm likely to result (U.S. v. Carroll Towing Co., Andrews v. United Airlines)

2. Unusual conditions- conduct was not unreasonable in relation to the known foreseeable risks involved, D can only rely on pat history and experience as to what is foreseeable

(a) Emergency- Reasonable person may act differently when confronted with emergency situation, must be taken into account with reasonable person standard

(i) Law places high value on human life; when an individual knowingly and voluntarily places himself in a situation where or she is likely to incur serious bodily harm, it constitutes negligence; when purpose is for saving life, it is not negligent, rash, or reckless

(b) Foreseeability- probability of occurrence of harm more important to focus on than loss or harm that will occur

(i) standard of care for common carriers: given nature of what common carrier is doing, if there is a lapse of care, the potential for harm to passengers is great; level of care should be greater, negligence standard should remain the same

A. notion of “extraordinary care” is inconsistent with fundamental concept of negligence

D. Custom- evidence of custom allowed for purpose of showing presence or absence of reasonable care, but not conclusive

1. Old view- employer cannot be held to higher standard of skill than the fair average of profession or trade, employers set standard of reasonable care, standard of due care is the conduct of the average prudent man

1. Custom not conclusive, dispositive- does not allow question to be asked by jury (Mayhew v. Sullivan Mining Co.), compliance with custom does not answer question of reasonable care

2. Courts will decide whether custom falls within reasonable care, not up to a business to set measure; custom informs but does not bind (general rule on role of custom)

3. Special standard of care for professionals: compliance with custom insulates D from liability, while failure to comply with custom is malpractice; Physician’s duty to disclose risk: custom taken into account, but not dispositive; plaintiff convinces jury that defendant failed to follow custom, entitled to prevail on negligence; if D shows that he or she acted within custom, then D is entitled to prevail; different standard applies to professional, exception to regular role of custom
a. Locality rule- look at custom of community in which service was rendered ; physician cannot be held liable for negligence in provision of medical care unless conduct is shown to have fallen below standard of care by what other physicians in community do; rule has disintegrated

b. Reasonableness test- rejection of full disclosure; scope of physician’s communications to patient must be measured by patient’s need of information material to the decision, reason must dictate what is significant or superfluous info for patient’s needs

i. exceptions

- when patient is unconscious or otherwise incapable of consenting and harm from failure to treat is imminent

- for therapeutic reasons, when disclosure of info would complicate or hinder treatment or pose psychological damage

c. Informed consent largely treated as negligence issue, but some cases are argued on battery charges 

d. Different than general malpractice suit, which rests on sheer negligence 

E. Violation of Statutes and Regulations

1. original rules held that showing only violation of statute constituted negligence (plaintiff need show nothing more to establish tort liability)

2. consensus emerged in 20th century that evidence of jury should be considered by jury

3. when defendant’s conduct violates criminal statute for which there is no civil remedy, plaintiff may still recover but must prove that he or she is within class of persons protected by criminal statute and statute was enacted to protect members of class from specific injury P suffered

(a) Where a statute imposes upon any person a specific duty for the protection or benefit of others, if that person neglects that duty, he is liable to those for whose protection or benefit statute was imposed for any injuries of the character the statute was meant to protect (Osborne v. McMasters) statutory duty, since no common law action would lie

4. Effect of violation 

(a) majority rule finds violation of statute to give rise to conclusive presumption of negligence (negligence per se)

(i) violation of statute is negligence per se and bars plaintiff from recovery (Martin v. Herzog)

b. minority rules 

- (e.g. CA), finds violation gives rise to rebuttable presumption of negligence 

- violation is merely evidence of negligence, no presumption

4. Excuse of violation: Court is free to find that statutory violation is excused as long as statute itself does not specifically permit excuses. 

a. Unaware

b. Diligent attempt to comply

c. Emergency

d. Compliance would have resulted in greater risk of harm

5. Defense of Limited Statutory Purpose: permits D to show that the P was not in class of persons intended to be protected by the statute that D violated

F. Judge and Jury: Question of Fact or Question of Law

1. Concern about granting jury too much discretion in deciding individual cases

(a) Jury might abuse unlimited power by deciding cases contrary to established principles of law

(b) unlimited jury discretion undermines central principle of distributive justice that like cases should be decided alike

( most common law countries have abandoned jury trials in civil cases

(c) Holmes, The Common Law: advocating for more judicial power

i.  standard for negligence must be fixed

· legal standard must be determined and made known so that potential perpetrators will be deterred

ii.   juries can decide two cases differently even though they have the exact same facts

iii. judge is warranted in taking power away from jury if judge has enough experience

2. Judicial control

(a) instructions to jury

(b) power to keep certain questions of fact from jury

3. If act was negligent as a matter of law, then judge will instruct jury. If act is not negligence per se, judge will leave it to jury to decide if act was negligent. (procedure has been adopted to prevent juries from being overly swayed by emotions)

(a) If reasonable people could consider factual differences between various cases and variations may be sufficiently important for juries to decide them differently

G. Proof of Negligence

1. P bears burden of production (burden of “going forward with the evidence”)

(a) P shows what D did

(b) That what D did or failed to do did not constitute reasonable care

(c) P may show what would have constituted reasonable care

2. Circumstantial Evidence- based on inference and not on personal knowledge or observation, evidence not given at testimony; in absence of direct evidence of negligence, sometimes circumstantial evidence is sufficient to permit inference of negligence 

3. Res Ipsa Loquitur- invoked by plaintiff when seeking to establish defendant’s negligence by circumstantial evidence( Shifts burden of production to defendant, but does not shift burden of persuasion

(a) Invoked in situations where

(i) It is highly improbable that the injury would not have occurred in the absence of someone’s negligence

(ii) Indicated source of negligence is within the scope of duty owed by defendant to plaintiff

(iii) When neither plaintiff nor any third party appears to have contributed to P’s injuries, an inference is permitted that defendant was negligent, and defendant then has burden of going forward and introducing evidence to overthrow inference

A. does not apply if defendant is no more likely negligent than any other explanation

B. defendant is deemed in best position to show information, must put forward evidence to show either not responsible for injury or had shown due care

(b) Application

(i) Accident is kind that will normally not occur in absence of negligence

(ii) Cause of harm was in complete control of defendant, must be caused by agency or by instrumentality within exclusive control of defendant

A. Rule relaxed in Ybarra v. Spangard so that P could recover when did not know which D had exclusive control at time negligence occurred; by imposing liability on entire group, encourages someone with knowledge to come forward (“Smoking out” the evidence)

(iii) Plaintiff did not in any way bring about harm voluntarily

4. Restatement: It may be inferred that the defendant has been negligent when the accident causing the plaintiff’s injury is a type of accident that ordinarily happens because of the negligence of the class of actors of which the defendant is a member

5. Effects of Res Ipsa Loquitur

(a) Permissible inference

(b) Presumption of negligence raised and unless D shows evidence to rebut, court finds negligence as matter of law

(c) Shifting of burden of proof- D must introduce evidence to support finding in his favor, then burden shifts back to P, who must prove D’s negligence

IV. Strict Liability

( Does not replace negligence liability regime, but imposed in addition
1. Policy: Why it is potentially superior to negligence

(a) greater accuracy- capacity to reduce error of conventional negligence system

(b) administrative costs savings and level-of-generality: cost savings depend on level of generality of strict liability rules

(c) activity-level effects: create incentives for potential defendants to engage in safer activities; under strict liability, potential injurers are threatened with full liability for risky activities; also encourages party to conduct activity elsewhere

(d) additional research incentives: to search for effective methods that avoid negligence, to discover activities that may substitute for those that currently generate strict liability in order to reduce net costs

(e) more extensive loss distribution: 

2. Defenses

(a) Act of God

(b) unforeseeable intervention of third party

(c) plaintiff’s knowing and reasonable assumption of risk

3. Forms of Action

(a) trespass: immediate cause/effect relationship between what one party did and harm that occurred to another party, strict liability imposed

(b) trespass on case: indirect causation, negligence standard applied

4. Conversion

5. Nineteenth Century

(a) Fletcher v. Rylands: Defendant is liable for damage to plaintiff’s property, for “non-natural” use of water on land; An individual is responsible for anything he brings onto his own land that may escape and cause harm

(i) One should use his own property so as not to injure another (sic uti suo it non laedat alienum)

(b) Brown v. Collins: cool reception of strict liability in U.S.

6. Ultrahazardous or Abnormally Dangerous Activities

(a) General Principle (Restatement §519): 

(i) One who carries on abnormally dangerous activity is subject for harm to person, land, or chattels of another resulting from activity, although he has exercised the utmost care to prevent the harm

(ii) Strict liability is limited to kind of harm the possibility of which makes the activity abnormally dangerous

( A person is strictly liable for any damage which occurs while he is conducting an “abnormally dangerous” activity

(b) Six factors (Restatement §520)

(i) Existence of high degree of risk

(ii) Likelihood that great harm will result

(iii) Inability to eliminate risk by exercise of reasonable care

(iv) Common usage

(v) Inappropriateness of activity to place it is carried on

(vi) Whether value to community is outweighed by its dangerous attributes

(c) Dangerous Activity- Spano v. Perini Corp.: One who engages in blasting must assume responsibility and be liable without fault for any injury caused to neighboring property

(i) Activity is inherently dangerous, involved substantial risk of harm and accidents will happen no matter how careful you are

A. Negligence does not apply, because the level of care does not matter in these situations, lack of due care not averted

B. No reason for ever permitting a person who engages in such activity to impose this risk upon nearby persons or property without assuming liability/responsibility

(ii) Reciprocity of risk- cases of nonliability are those in which victim and alleged injurer subject each other to roughly the same degree of risk (e.g. driving)

(d) Shipment of Hazardous Materials- Indiana Harbor Belt R.R. v. American Cynamid Co.: not a case for strict liability, because accident was caused by negligence, risk could have been eliminated through exercise of reasonable care

(e) Limitations- Causal Complications (Scope of Risk): just because someone engages in abnormally dangerous activities, not responsible for everything that results 

(i) Madsen v. East Jordan Irrigation Co. (mink case): While there are many injuries foreseeable from blasting, the injury is this case was so unforeseeable, that defendant could not be held strictly liable.

V. Nuisance

1. Definition- defendant’s interference with plaintiff’s right or with P’s use and enjoyment of land, type of damages or harm (actionable under strict liability); non-tresspasstory (does not interfere with land but with its use and enjoyment)

2. Remedial Alternatives

(a) no nuisance: defendant enjoins plaintiff, and forever limits plaintiff’s future use and enjoyment of land

(b) nuisance: plaintiff enjoins defendant with injunction

(c) nuisance: defendant compensates P (award of damages permits nuisance to continue if benefit to D of continuing nuisance is greater than amount of damages awarded)

(d) nuisance: plaintiff compensates defendant

3. Public Nuisance

(a) interference with right common to general public (e.g. health hazards, maintenance of improper businesses, obstruction of public streets

4. Private Nuisance

(a) unreasonable interference with P’s use and enjoyment of land; P must have interest in land in order to recover

(b) Elements

(i) Use and enjoyment of land was interfered with in substantial way

(ii) D’s conduct was either negligent, abnormally dangerous, or intentional 

(c) Defendant’s Conduct

(i) Intentional- D’s conduct will be deemed "intentional" even though D did not desire to interfere with P’s use and enjoyment of her land, as long as D knew with substantial certainty that such interference would occur

(ii) Unreasonableness- must be something unusual about use of land that causes nuisance

(iii) Nature of neighborhood (locality rule)- use of property in one locality may be lawful and reasonable, which under other circumstances would be unlawful, unreasonable and amount to nuisance

(d) Remedies

(i) Damages

A. For nuisance- allows P to recover for annoyance and inconvenience

1. Permanent damages may be awarded in lieu of an injunction where value of activities sought to be enjoined is disproportionate to relatively small damage caused (Boomer v. Atlantic Cement Co.) 

2. permanent damages are fair b/c fully recompense damaged property owner and at same time provide an incentive to business to abate nuisance and avoid suits

B. Punitive- for “intentional invasion, D wanted to cause harm

(ii) Injunction-  If P can show that damages would not be a sufficient remedy, she may be entitled to an injunction against continuation of the nuisance

(iii) Self-help- P can abate nuisance, but only use reasonable force

(e) Defenses

(i) Contributory negligence- available only in situations where nuisance based on negligent acts of defendant

(ii) Assumption of risk

A. "Coming to the nuisance": Most commonly, the defense arises where D claims that P "came to the nuisance," i.e., P purchases property with advance knowledge that the nuisance exists. Today, "coming to the nuisance" is not an absolute defense, but merely one factor to be considered in determining whether P should win. ( Part with nuisance cannot control future of neighbor’s lands. 

VI. Joint and Several Tortfeasors

1. Joint Tortfeasors- person who either act in concert to cause injury to a plaintiff or act entirely independently but cause a single indivisible injury to plaintiff (jointly and severally liable for damage)

2. Vicarious Liability- liability that supervisory party bears for actionable conduct of a subordinate or associate because of relationship between two parties

(a) Employer-Employee Relationship

(i) respondeat superior doctrine: “let the superior answer”, employer is responsible for torts committed by employee under some circumstances “within scope of employment), kind of vicarious liability

A. rooted in idea that business enterprise cannot justly disclaim responsibility for accidents which may be fairly said to be characteristic of its activities

B. intentional torts- respondeat superior does not apply except where nature of employment is such that it is foreseeable that employee will be put in position where there is higher than usual degree of likelihood that he will commit an intentional tort (bouncer in a bar, police officers)

(ii) scope of employment- traditional motive test, Respondeat superior applies only if the employee was acting "within the scope of his employment" when the tort occurred. The tort is within the scope of employment if the tortfeasor was acting with an intent to further his employer’s business purpose, even if the means he chose were indirect, unwise or even forbidden

A. “frolic and detour”: at common law, employers responsible for employees while on detour, but not for torts committed on frolic; imprecise concept with no hard and fast rule, general rule is that respondeat superior covers small deviations but not large ones (matter of degree)

VII. Causation

1. Cause-in-Fact (question of fact)

(a) “But for” test: If the injury to the plaintiff would not have happened “but for” the act or omission of the defendant, such conduct is cause in fact of the injury. had D not acted negligently, P’s injuries would not have resulted
(b) Proof of causation- plaintiff has burden to prove that more likely than not defendant was substantial factor in bringing about result

(i) Switching the burden of proof- in close cases, courts sometimes switch burden of proof to defendant to absolve from causation of injury

A. Burden of production usually determines who wins or loses on an issue

B. Creates rebuttable defense on causation, leave to D to disprove causation; if D unable to disprove causation, let P win

(ii) Lost chance doctrine: give plaintiff total amount of damages discounted by difference between chances of survival in absence of negligence and chances of survival as result of evidence (modern trend)

A. courts take two standpoints

1. Proof that D’s conduct increased risk of death by decreasing the chances of survival is sufficient to take causation issue to jury( D is liable for reduction in decedent’s chances of surviving
2. D should not be liable where decedent more than likely would have died anyway

B. Concern for level of deterrence

1. all or nothing approach

2. proportional share approach

(iii) Increased risk, not yet followed by actual damage: Where D’s conduct has increased the risk that P will suffer some later damage, but the damage has not yet occurred, most courts deny P any recovery for that later damage unless he can show that it is more likely than not to occur eventually. But some courts now allow recovery for such damage, discounted by the likelihood that the damage will occur.

(c) Alternative Liability

(i) Concurrent causes: Sometimes D’s conduct can meet the "cause in fact" requirement even though it is not a "but for" cause. This happens where two events concur to cause harm, and either one would have been sufficient to cause substantially the same harm without the other. Each of these concurring events is deemed a cause in fact of the injury, since it would have been sufficient to bring the injury about

A. Any one of two or more joint tortfeasors, or one of two or more wrongdoers whose concurring acts of negligence result in an injury, are each individually responsible for entire damages resulting from joint and concurrent acts of negligence

B. Whole loss must be necessarily considered and treated as entirety

C. Shifts burden to each D to show that their acts were not proximate cause of injury

(ii) Multiple fault: If P can show that each of two (or more) defendants was at fault, but only one could have caused the injury, the burden shifts to each defendant to show that the other caused the harm; in absence that one of them proves causation, they will both be liable of 100 percent of injuries.( imposes liability on two negligent defendants each of whom is likely to have harmed plaintiff

A. Shifts risk of unfairness from P to D, wrongdoers should be left to work out any apportionment between them

B. Market share liability- In product liability cases, courts often apply the "market share" theory. If P cannot prove which of three or more persons caused his injury, but can show that all produced a defective product, the court will require each of the Ds to pay that percentage of P’s injuries which that D’s sales bore to the total market sales of that type of product at the time of injury. The theory is used most often in cases involving prescription drugs.

1. Socially valuable products: The more socially valuable the court perceives the product to be, the less likely it is to apply a market-share doctrine. For instance, a court is likely to reject the doctrine where the product is a vaccine.

2. P must identify all mfg. who were potentially responsible for injury, and identify market share of product for which each mfg. was responsible with reasonable certainty

(iii) Apportionment (Several Liability)- when plaintiff suffers harms from two different accidents that occur in close proximity, difficult to distinguish what harm was caused by which act

A. Courts will hold each D liable for portion of damages that the caused, released from further liability once defendant compensates for part of injury for which they are responsible

B. Not other D’s problem if other portion of liability has not been paid, unfairness placed on P, because cannot recover for total amount of injuries if one of D does not pay

(iv) Joint and Several Liability
A. Adopts view that it is difficult to determine levels of liability and should not be P’s problem; defendants ought to bear risk that one of defendants is judgment-proof

B. Imposed in three situations

1. joint tortfeasors

2. independent tortfeasors in single, theoretically indivisible harm

3. independent tortfeasors for since, theoretically divisible but practically indivisible

C. Each of D is held 100 percent liable for injury, P allowed to recover from any of defendants

D. Once P has been “made whole” by being paid total damages, both D released from further liability

E. D who paid damages can sue for contribution and try to get reimbursed

1. in cases of respondeat superior, P can recover all of damages from employer; employer can then sue employee for contribution 

(d) "Indeterminate plaintiff": Sometimes it’s clear that D has behaved negligently and injured some people, but not clear exactly which people have been injured. This happens most often in toxic tort and other mass-tort cases. Courts today sometimes allow a class action suit, in which people who show that they were exposed to a toxic substance made or released by D, and that they suffer a particular medical problem, can recover something, even if they can’t show that it’s more probable than not that their particular injuries were caused by the defendant’s toxic substance.

2. Proximate Cause (question of law, comes into consideration only after causation in fact established and determines extent of liability), 

( attempt to deal with problem of liability for unforeseeable or unusual consequences following D’s acts; policy determination that a defendant, even one who has behaved negligently, should not automatically be liable for all the consequences, no matter how improbable or far-reaching, of his act. Today, the proximate cause requirement usually means that D will not be liable for the consequences that are very unforeseeable
(a) Foreseeability- D is liable, as a general rule, only for those consequences of his negligence which were reasonably foreseeable at the time she acted. 

(i) Some courts place strict limits on remoteness, allowing liability only for immediate damages resulting from original act of negligence

(ii) Physical Injury- A key exception to the general rule that D is liable only for foreseeable consequences is: once P suffers any foreseeable impact or injury, even if relatively minor, D is liable for any additional unforeseen physical consequences
A. Egg-shell skull: Thus if P, unbeknownst to D, has a very thin skull (a skull of "egg-shell thinness"), and D negligently inflicts a minor impact on this skull, D will be liable if, because of the hidden skull defect, P dies. The defendant "takes his plaintiff as he finds him."
(iii) Unforeseeable plaintiff: The general rule that D is liable only for foreseeable consequences is also usually applied to the "unforeseeable plaintiff" problem. That is, if D’s conduct is negligent as to X (in the sense that it imposes an unreasonable risk of harm upon X), but not negligent as to P (i.e., does not impose an unreasonable risk of harm upon P), P will not be able to recover if through some fluke he is injured; duty owed only to foreseeable plaintiffs( Palsgraf
(b) Violation of Statute (by P or D)- inconclusive as to outcome of case, still must be determination of which act of negligence was proximate cause of injury

(i) Coincidence and causation

(c) Independent and dependent causation- when each of two successive acts is sufficient to harm P, but where the P is exposed to the second cause only because of prior negligence of the first, second act is said to be “dependent” on first, so that second D is normally responsible only for additional damages brought about by action

(d) Intervening and Superseding Causes

(i) Intervening causes- do not break chain of causation; a force which takes effect after D’s negligence, and which contributes to that negligence in producing P’s injury; act of third person intervening and contributing a condition necessary to the injurious effect of the original negligence, will not excuse the first wrongdoer, if such an act ought to have been foreseen

(ii) Superseding causes- subsequent act that because of lank of foreseeability, breaks chain of causation (and D is not held responsible for harms after superseding cause)( Some, but not all, intervening causes are sufficient to prevent D’s negligence from being held to be the proximate cause of the injury. Intervening causes that are sufficient to prevent D from being negligent are called "superseding" causes, since they supersede or cancel D’s liability

(iii) Foreseeability test: If D should have foreseen the possibility that the intervening cause (or one like it) might occur, or if the kind of harm suffered by P was foreseeable (even if the intervening cause was not itself foreseeable), D’s conduct will nonetheless be the proximate cause. But if neither the intervening cause nor the kind of harm was foreseeable, the intervening cause will be a superseding one, relieving D of liability

A. Criminally or intentionally tortious conduct: A third person’s criminal conduct, or intentionally tortious acts, may also be so foreseeable that they will not be superseding. But in general, the court is more likely to find the act superseding if it is criminal or intentionally tortious than where it is merely negligent( deliberate malicious intervention of 3rd party clears original tortfeasors of proximate cause grounds

(iv) “last wrongdoer” test: D only held liable when he was last wrongdoer whose conduct contributed to loss, last wrongdoer need not be same as last actor, because a subsequent actor may undertake acts that are either blameless or even praiseworthy

A. problem—too restrictive, blocks recovery not only when deliberate wrong of a third party intervenes but also when negligence of third party intervenes

(e) Rescue- Similarly, if D’s negligence creates a danger which causes some third person to attempt a rescue, this rescue will normally not be an intervening cause, unless it is performed in a grossly careless manner. D may be liable to the person being rescued (even if part or all of his injuries are due to the rescuer’s ordinary negligence), or to the rescuer.

(i) Wagner v. International Railway: It is foreseeable that someone will try to rescue one whose D’s actions have put at risk.

(f) Unforeseeability of type of harm
(i) Unforeseeable intervention, foreseeable result: If an intervention is neither foreseeable nor normal, but leads to the same type of harm as that which was threatened by D’s negligence, the intervention is usually not superseding

(g) Emotional Distress

VIII. Defenses to Plaintiff’s Conduct

A. Contributory Negligence- conduct on part of P that contributes, as a legal cause, to harm suffered, where that conduct falls below the standard to which he must conform

1. Traditional rule: P’s action for negligence is barred by own negligent conduct if such conduct is a substantial factor in bringing about his injury; gives D a complete defense (no liability to D)

2. Burden of Proof: burden of pleading and proving contributory negligence is on defendant

3. Limitations on defense

(a) Intentional torts: Thus the defense may not be used where P’s claim is for an intentional tort
(b) Willful and wanton: Similarly, if P’s conduct is found to have been "willful and wanton" or "reckless," the contributory negligence defense will not be allowed. (But if D’s negligence is merely "gross," contributory negligence usually will be allowed.) The idea is that the defense does not apply where D disregards a conscious risk.

(c) Negligence per se : Contributory negligence can usually be asserted as a defense even to D’s "negligence per se," i.e., his negligence based on a statutory violation

B. Last Clear Chance: The doctrine of "last clear chance" acts as a limit on the contributory negligence defense to ameliorate its harshness. If, just before the accident, D had an opportunity to prevent the harm, and P did not have such an opportunity, the existence of this opportunity (this last clear chance) wipes out the effect of P’s contributory negligence

1. Very limited applicability of doctrine, “last chance” doctrine is effort to split difference by placing loss where it best reduces likelihood of accident, induce optimal levels of precaution 

2. Classification

(a) Where P is helpless

(b) Where P is inattentive (P could have recognized his peril if he had been looking and could have protected himself)

C. Imputed Contributory Negligence

D. Assumption of Risk- arises when P voluntarily encounters a known danger and by his conduct expressly or impliedly consents to take the risk of the danger

1. Express Assumption: If P explicitly agrees with D, in advance of any harm, that P will not hold D liable for certain harm, P is said to have "expressly" assumed the risk of that harm

(a) Public policy against assumption: But even P’s express assumption of the risk will not bar P from recovery if there is a public policy against the assumption of the risk involved

(i) Bargaining power: For instance, if D’s position as a unique provider of a certain service gives him greater bargaining power than P, and D uses this power to force P into a waiver of liability, the court is likely to find that public policy prohibits use of the assumption of risk doctrine

(ii) Intentional or willful misconduct: Public policy usually prohibits a waiver of liability for D’s willful and wanton or "gross" negligence, and for D’s intentionally tortious conduct.

2. Implied assumption of risk

(a) Two requirements: For D to establish implied assumption, he must show that P’s actions demonstrated that she: (1) knew of the risk in question; and (2) voluntarily consented to bear that risk herself

(i) Knowledge Required: The requirement that P be shown to have known about the risk is strictly construed. For instance, the risk must be one which was actually known to P, not merely one which "ought to have been" known to her

(ii) Voluntary assumption: The requirement that P consented voluntarily is also strictly construed

A. Duress: For instance, there is no assumption of the risk if D’s conduct left P with no reasonable choice but to encounter a known danger

(iii) Volenti non fit injuria: principle that person who knowingly and voluntarily risks danger cannot recover for any resulting injury

3. "Primary" versus "secondary" assumption: Distinguish between "primary" implied assumption of risk and "secondary" implied assumption. In the "primary" case, D is never under any duty to P at all. In the "secondary" case, D would ordinarily have a duty to P, but P’s assumption of risk causes the duty to dissipate.

E. Comparative Negligence

1. A "comparative negligence" system rejects the all-or-nothing approach of contributory negligence. It instead attempts to divide liability between P and D in proportion to their relative degrees of fault. P is not barred from recovery by his contributory negligence, but his recovery is reduced by a proportion equal to the ratio between his own negligence and the total negligence contributing to the accident.

2. "Pure" versus "50%" systems
IX. Duties of Defendant

A. General Duty

B. Duty to Rescue

1. Traditional Rule: in absence of special circumstances or a special relationship, one person has no duty to rescue another person from a position of danger

(a) Exceptions

(i) Business premises: proprietors of proper have on occasion be held liable in negligence for harm foreseeable suffered by tenants, students, or customers because of conduct of 3rd parties

(ii) Misfeasance: If the danger or injury to P is due to D’s own conduct, or to an instrument under D’s control, D has the duty of assistance

(iii) Assumption of duty: Once D voluntarily begins to render assistance to P (even if D was under no legal obligation to do so), D must proceed with reasonable care
A. Rest. §324: Actor’s discontinuing protection or aid, if by doing so he leaves the other in worse position than when actors took charge of him( person attempting rescue creates pseudo-relationship whereby duty to follow through on rescue continues

(iv) Special relationships: If D has a duty to control third persons, D can be negligent for failing to exercise that control

A. A duty to control a third person may arise either because of a special relationship between D and P, or a special relationship between D and a third person (teacher-student, parent-child)

(b) Constitutional dimension of duty to care

C. Duties of Owners and Occupiers

1. Three categories

(a) Invitees: owners or occupiers of land must exercise reasonable care (duty of care is highest)

(b) Licensees- Owner must warn licensee of hidden dangerous conditions, but need not eliminate pernicious conditions; no affirmative duty to make land safe, but bound not to allow concealed danger to exist

(i) Licensee is someone  not on property by invitation or owner’s convenience; comes on land for own particular reason; owner has no interest in licensee being on property but has either knowledge of licensee’s presence or has given licensee express permission to come onto land

(c) Trespasser- individual who is neither invitee or licensee; As a general rule, the landowner owes no duty to a trespasser to make her land safe, to warn of dangers on it, to avoid carrying on dangerous activities on it, or to protect the trespasser in any other way.

(i) Exceptions
A. Constant trespass on a limited area: If the owner has reason to know that a limited portion of her land is frequently used by various trespassers, she must use reasonable care to make the premises safe or at least warn of dangers. This is the "constant trespass on a limited area" exception.

B. Discovered trespassers: Once the owner has knowledge that a particular person is trespassing, the owner is then under a duty to exercise reasonable care for the trespasser’s safety.

C. Children: The owner owes a duty of reasonable care to a trespassing child if: (1) the owner knows that the area is one where children are likely to trespass; (2) the owner has reason to know that the condition poses an unreasonable risk of serious injury or death to trespassing children; (3) the injured child either does not discover the condition or does not realize the danger, due to his youth; (4) the benefit to the owner of maintaining the condition in its dangerous form is slight weighed against the risk to the children; and (5) the owner fails to use reasonable care to eliminate the danger

1. attractive nuisance: under certain circumstances, child will not be deemed a trespasser, even when child is on property without owner’s permission; owner owes reasonable duty of care notwithstanding the fact that child is trespassing

2. Landlord Liability
(a) The lessor will be liable to the lessee (and to the lessee’s invitees and licensees) for any dangers existing at the start of the lease, which the lessor knows or should know about, and which the lessee has no reason to know about.

(i) If LL retains duty to maintain common areas in reasonable and safe condition, then duty extends not only to tenant, but includes members of tenant’s family, guests, invitees, and others on the land in the right of the tenant( LL liability should be coextensive with amount of control, e.g. if LL has chosen to retain right to make repairs in leasehold without permission of tenant, and failure to make repairs results in injury, then LL will be liable

X. Products Liability

A. Introduction

1. Early common law: products liability grounded in either contract or tort

(a) Privity requirement- unless injured P was buyer, no recovery could be had no matter how negligent the seller’s conduct

(i) Bystander’s recovery- Even where P is a bystander (as opposed to a purchaser or other user of the product)

A. Negligence: P can recover from mfg. in negligence if he can show that he was a " reasonably foreseeable plaintiff

B. Strict liability: As a matter of case law, courts have generally given strict liability protection to any bystander whose presence was reasonably foreseeable.

2. Early Negligence: new rule in MacPherson v. Buick Motor Co., which made it possible for P to sue mfg. directly even though they had no direct contractual relationship; mfg. of thing of danger is under duty to make it carefully to all persons that will foreseeable use it, one who negligently manufactures a product is liable for any personal injuries proximately caused by his negligence
3. Transition: Rise of Warranty Rules

(a) Express Warranty

(b) Implied Warranties

(i) Implied warranty of merchantability: liability of immediate seller that goods had to be of fair average quality; The UCC imposes several implied warranties as a matter of law. Most important is the warranty of merchantability. Section 2-314(1) provides that "a warranty that goods shall be merchantable is implied in a contract for their sale if the seller is a merchant with respect to goods of that kind. "
A. Meaning of "merchantable": To be merchantable, the goods must be "fit for the ordinary purposes for which such goods are used. "

B. Seller must be a merchant: The UCC implied warranty of merchantability arises only if the seller is a "merchant with respect to goods of that kind. " Thus the seller must be in business and must regularly sell the kind of goods in question.

(ii) Fitness for particular purposes: A second UCC implied warranty is that the goods are "fit for a particular purpose. " Under §2-315, this warranty arises where: (1) the seller knows that the buyer wants the goods for a particular (and not customary) purpose; and (2) the buyer relies on the seller’s judgment to recommend a suitable product.

(iii) Liability of mfg. for impure food

(iv) General liability for Mfgs.- Implied warranty ran not only from immediate seller but also from mfg. 

4. Modern “Strict” Liability for Product Defects

(a) Manufacturing Defects

(b) Design Defects

(i) Two tests

A. Consumer expectations- if design is not as safe as consumers expect it to be, then design is defective

B. Risk-benefit/risk-utility- whether risks posed by its design outweigh the benefits (product design is not defective unless its risks outweigh its benefits)

(c) Warning Defects

(i) Adequacy of warning

(ii) Warning/design defect connection

A. “patent” danger rule- warning is always sufficient( overruled in many states

B. Classes of Defendants

1. Manufacturers: The manufacturer is the person in the distribution chain most likely to have been negligent. He may be negligent because he: (1) carelessly designed the product; (2) carelessly manufactured it; (3) carelessly performed (or failed to perform) reasonable inspections and tests of finished products; (4) failed to package and ship the product in a reasonably safe way; or (5) did not take reasonable care to obtain quality components from a reliable source

2. Retailers: A retailer who sells a defective product may be, but usually is not, liable in negligence. The mere fact that D has sold a negligently manufactured or designed product is not by itself enough to show that she failed to use due care. The retailer ordinarily has no duty to inspect the goods. Thus suit against the retailer is now normally brought on a warranty or strict liability theory, not negligence

C. Strict Liability 
1. General rule: Nearly all states apply the doctrine of "strict product liability. " Restatement Second §402A. The basic rule is that a seller of a product is liable without fault for personal injuries (or other physical harm) caused by the product if the product is sold: (1) in a defective condition that is (2) unreasonably dangerous to the user or consumer. Once these requirements are satisfied, the seller is liable even though he used all possible care, and even though the plaintiff did not buy the product from or have any contractual relationship with the seller.

(a) Business of selling- rule only applies to parties who engage in activity of selling good as part of business, not to occasional seller of food, etc.

(b) Defective condition- rule only applies to product at time it leaves seller’s hands; seller is not liable when product is delivered safely and subsequent mishandling or other causes make it harmful before it is consumed 

(c) Unreasonably dangerous- article sold must be dangerous to an extent beyond that which would be contemplated by the ordinary consumer who purchases it, with the ordinary knowledge common to the community as to its characteristics

(i) Factors determining whether product is “unreasonably dangerous”

A. Usefulness and desirability of product( utility to user and public as whole

B. Safety aspects of product

C. Availability of substitute product which would meet same need and not be as unsafe

D. Mfg.’s ability to eliminate unsafe character of product without impairing its usefulness or making it too expensive to maintain its utility

E. User’s ability to avoid danger by exercise of care in use of product

F. User’s anticipated awareness of dangers inherent in product because of the existence of suitable warnings or instructions

G. Feasibility on part of mfg. of spreading loss by setting price of product or carrying liability insurance

2. Unavoidably unsafe products: A product will not give rise to strict liability if is unavoidably unsafe, and its benefits outweigh its dangers. Seller of such products (with qualification that they are properly prepared and marketed, and proper warning is given) is not to be held to be strictly liable for unfortunate consequences attending their use

(a) Prescription drugs: For instance, a prescription drug is not "defective and unreasonably dangerous" merely because it causes some side effects and may in an individual case cause more damage than it cures. This is also true of vaccines
(b) Measured by time of sale: Generally, "unreasonable danger" and "defectiveness" are measured by reference to the state of human knowledge at the time the product was sold, not the time the products liability case comes to trial. In other words, if the manufacturer did not and could not reasonably have known of the danger at the time of manufacture, it will not be strictly liable. This is often called the "state of the art" defense

3. Obvious dangers: If the danger posed by a product is very obvious or commonly known to consumers in general, the product will generally be found not to be defective or unreasonably dangerous (e.g. cigarettes)

4. Arguments for Strict Liability

(a) Loss minimization- mfg. is in best possible position to minimize losses that arise out of general use of product

(b) Loss spreading

(c) Elimination of proof complications (no negligence needs to be shown on part of defendant)

(d) Corrective justice

D. Defenses

1. Disclaimers

2. Contributory/Comparative Negligence- Strict liability: Only certain types of contributory negligence are defenses to a strict liability claim 

(a) Failure to discover danger: not a defense when such negligence consists merely in failure to discover the defect in the product or to guard against the possibility of its existence

(b) Abnormal use: If P’s contributory negligence consists of her abnormal use or misuse of the product, this is a defense to strict liability, but only if the misuse was not relatively foreseeable
3. Product Misuse

(a) Assumption of risk (more likely defense, because it involves P’s voluntary and knowing/unreasonable conduct): if user or consumer discovers defect and is aware of the danger and proceeds unreasonably to make use of the product and is injured by it, he is barred from recovery

E. Manufacturing defect- when product departs from intended design even though all possible care was exercised in preparation and marketing of product

1. Proof required: P must show that “injury resulted from a condition of the product which was unreasonably dangerous and which existed at the time the product left the mfg.’s control” as a matter of law

(a) Latent defects- recovery is not barred simply because P or 3rd party has stored or used a product before injury has occurred

(b) Negligence- some states still require a showing of negligence on part of mfg. 

(c) Res Ipsa Loquitur- P ca reach jury without identifying specific product defect, “if P has proven that product has not performed as intended and excluded all causes of the accident not attributable to the defendant, the fact finder may infer that injury could only have occurred to some defect in product or its packaging even though no particular defect has been proven”

F. Design defect- when foreseeable risks of harm could have been reduced or avoided  by adoption of reasonable alternative design AND omission of alternative design renders product not reasonably safe
1. requirements to recover under strict liability

(a) D sold product in course of its business

(b) Product was then in defective condition unreasonably dangerous when put to reasonably anticipated use

(c) Product was used in manner reasonably anticipated

(d) P was injured as direct result of such defective condition as existed when product was sold

(i) foreseeability and causation elements: mfg. only subjected to liability if risk was foreseeable and it could have been avoided and failure to avoid to avoid caused product to not be reasonably safe( not a negligence standard, but similar because of reasonableness standard

(ii) “open and obvious”: if mfg. does everything necessary to make product function properly for purpose for which it is designed and it is without any latent defect, and its functioning creates no danger or peril that is known to the user, then the mfg. has satisfied law’s demands

A. “open and obvious” design does not preclude a P from showing that a reasonable alternative design should have been adopted that would have reduced or prevented injury to the P (Rest. Third  of Products Liability §2)

2. types of claims

(a) structural defects

(b) lack of safety features

(i) state of the art- more stringent than “common practice” in industry; embraces scientific, technological, and safety standards that are reasonably feasible at time of product design

3. Tests

(a) Consumer expectations:  If P demonstrates that product failed to perform as safely as ordinary consumer could expect when use in an intended or reasonably foreseeable manner

(i) Suitability for intended uses: reasonableness standard ( in designing product, mfg. has duty to provide reasonable safeguards for product not simply for its intended use, but also its reasonably foreseeable unintended uses (not absolute liability, because mfg. does not have to protect user from all harms, but only those that are reasonably foreseeable)

A. Unforeseeable misuse: Mfg. has no duty to design product for unintended uses that are not reasonably foreseeable

B. Foreseeable misuse: Mfg. has duty to design for foreseeable misuses (e.g. an automobile crashing)

(b) Risk-utility: if P demonstrates that product’s design caused injury and the mfg. failed to prove on balance that the benefits of the challenged design outweigh the risks of danger inherent in such design

(i) Relevant factors

A. Gravity of danger posed by challenged design( similar to negligence calculus, suggests that seriousness of dangers or injuries is relevant in assessing risk

B. Likelihood that such danger would occur

C. Feasibility of safer designs

D. Financial cost of improved designs

E. Adverse consequences to product and to consumer resulting from alternative design

1. possibility that product may lose utility if alternative design adopted

G. Duty to Warn
1. Mfg. has duty to warn only of risks that were known or should have been known to a reasonable person

2. Application: mfg. of product may be held liable when there is failure to warn of dangerous conditions associated with product

(a) To whom must warning be given

(i) Learned intermediary rule: In the case of prescription drugs, the warning generally needs to be given only to the physician – who is a "learned intermediary" between manufacturer and user – not to the user

(b) Negligence or strict liability

3. Adequacy of warning: Warning must be comprehensible to average user and covey a fair indication of nature and extent of danger to mind of reasonably prudent person

(a) Reasonable warning not only conveys fair indication of nature of dangers involved, but also warns with the degree of intensity demanded by the nature of the risks

(b) P must show that an adequate warning would have elf to conduct of product that would have reduced or eliminated injury

4. Extent of duty to warn: Mfg. must warn all persons who it is foreseeable will come in contact with, and consequently be endangered by that product

5. Pharmacists’ duty to warn: courts have refused to subject a pharmacist to duties to warn normally imposed on prescribing physicians

(a) BUT pharmacist could be held liable for filling drugs that to his personal knowledge were contraindicated for a particular patient or for dispensing drugs without a label indicating the safe maximum dosage

XI. Defamation

A. Intro: under common law, defamation was virtually strict liability standard where P only had to establish that statement was made, it was “of and concerning” the P, the statement was defamatory, and that it injured the P

B. Prima Facie Case under Common Law

1. Intro

2. Publication

(a) Essential to liability for either libel or slander that defamatory language be communicated to someone else other than person defamed

(i) Every defamation tort must involve at least three parties: P, D, and third party to whom statement was made

(b) Liability of original publishers, republishers, and disseminators

(i) Original publishers- LIABLE

(ii) Republishers- every repetition of defamation is another publication: P mist show that republisher intentionally (knowingly) or negligently published the material

(iii) Disseminators- Liable only if they knew or should have known of defamatory content

C. What is Defamation

1. A communication is defamatory if it tends so to harm the reputation of another as to lower him in estimation of the community or to deter third persons from associating or dealing with him( false statement about a man to his discredit

2. Matter Published must be capable of defamatory understanding

3. Matter must be taken as referring to plaintiff and shown by P to be false

D. Libel and Slander

1. Intro

(a) Libel- defamation usually appearing in some written or printed form (i.e. reduced to some permanent, physical embodiment)

(i) Group libel- often courts consider a defamatory statement about a large group too diffuse a reference for the law to protect

(ii) Product disparagement (trade libel): P must show that D published a knowingly false statement harmful to interests of another and such publication intended to harm the P’s pecuniary interest

A. Tougher standard than defamation, because P must prove that D knowingly published false statement to harm P’s pecuniary interests

(b) Slander- oral defamation, less physical form

(i) Not actionable unless there is showing of special damages or defamation is of class that law deems actionable “per se” (P need only show that statement was made and it is false, not necessary to prove that statement was defamatory or that it caused harm)

A. Crime: D charges P has committed serious, morally reprehensible crime or that P has been incarcerated for crime

B. Loathsome disease

C. Imputation of unchastity/sexual misconduct

D. Slander of person’s trade or profession

2. Difficult cases

(a) factors considered

(i) permanency or non-permanency of form

(ii) area of dissemination

(iii) whether publication is deliberate or premeditated

(b) Restatement

E. Privileges and Defenses

1. Truth- at common law, truth was absolute defense, D could avoid liability by proving that statements sued on were true; P must now prove that the statement was false

(a) Distinction between false statement and false message

2. Absolute Privileges

(a) Governmental privileges

(b) Domestic

F. Constitutional Privileges

1. Public Officials: Constitutional guarantees of free speech and press require a federal rule that prohibits public official from recovering damages for defamatory statements made without “actual malice” (knowledge of falsity or reckless disregard of falsity)

(a) Public figures: actual malice standard

2. Private Parties Suing on Matters of Public Concern

(a) Private individuals: States are free to apply whatever standard thought best so long as it required a showing of negligence on part of speaker or publisher; liability without fault cannot be imposed on mass media( a P must prove either that the publisher knew the words were false or was at least negligent in ascertaining their falsity; if press was negligent in defaming a private person, but did not do so deliberately or recklessly, that person can recover actual damages, but not presumed or punitive damages

(b) Modifications on Gertz
(c) Burden of Proof on issue of truth

XII. Privacy

A. Invasion of Privacy- “right to be let alone”

1. Elements of Prima Facie Case:

(a) Act by defendant (words or any type of affirmative conduct)

(b) Serious and unreasonable invasion of P’s privacy

(c) Intent, negligence, or strict liability

(d) Causation

(e) Damages

B. Appropriation of another’s name or likeness

1. P can sue if her name or picture has been misappropriated by D for his own financial benefit.( threat to economic interests of P, D is appropriating image for pecuniary gain

C. Public Disclosure of Private Life

1. Unreasonable Publicity given to other’s private life: P may recover if D has publicized the details of P’s private life. The effect must be "highly offensive to a reasonable person."

2. matters of public record( Not of legitimate public concern: As a constitutional matter, it is probably a requirement for the "publicity of private life" action that the material not be of legitimate public concern
3. facts of public record

4. newsworthiness outweighs offensiveness 

D. False Light

1. P can sue if he is placed before the public eye in a false light, and this false light would be highly offensive to a reasonable person. 

2. constitutional privilege of reporting newsworthy events

3. interest protected by false light action is interest of individual in not being made to appear before the public in an objectionable false light or false position

4. many states refuse to recognize false light torts because they are actionable as defamation claims

E. Intrusion upon Seclusion

1. unreasonable intrusion: P may sue if his solitude is intruded upon, and this intrusion would be "highly offensive to a reasonable person."

(a) Must be private place: Mere observation of P in public place foes not amount to invasion of privacy

(b) To constitute an actionable intrusion, information sought after must be of private nature

(c) Some intrusions into one’s private sphere are inevitable concomitant of life in an industrial and densely populated society

2. First Amendment does not protect torts

3. Remedies

(a) Injunctive relief
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