Torts Outline – Fall 2001

Professor Donald Gifford

Tort- a civil wrong for which a remedy may be obtained, usu. In the form of damages, a breach of a duty that the law imposes on everyone in the same relation to one another as those involved in a given transaction

 Strict Liability

I. Bases for Liability in Accidental Harm

A. Ives v. South Buffalo Railroad Company, 1911- the liability burden of the employer under NY statute constitutes a deprivation of due process under the state and federal constitution.

1. Due Process is a fundamental principle at time of constitution?

a. Law of Deodands- forfeit to crown that which has done wrong

b. Husband and Wife- husband responsible for torts of wife.

c. Vicarious Liability- liability that a supervisory party bears for the actionable conduct of a subordinate or associate because of the relationship between the two parties

d. Ship/Sailor- Ship liable for sickness and injury because he can not escape

2. Police Power- designed to protect life, limb, health, comfort, peace and property, but is justified when in the interest of the public generally require it and the means used are reasonably necessary

3. Worker’s Compensation (result) – a quid pro quo arrangement where both employer and employee benefit. Employer give up defenses and employee give up full recover that they would normally receive in a tort action

B. [image: image1.wmf]Weaver v. Ward, 1617- (muskets) an action of trespass is valid even if the act was unintentional - - - strict liability

C. The Case of the Thorns- although it is accidental, still liable

D. Brown v. Kendall, 1850- if both were using ordinary care, or if at that time the defendant was using ordinary care and the plaintiff was not, or if at that time both were not using ordinary care, than there would be no recovery - - - moves away from strict liability
E. Schools of Thought

1. Legal Formalism- (Ives)- law is a neutral apolitical science

2. Legal Realism- not apolitical, there are political, economic and psychological motives

3. Legal Process- wanted neutral by creating standards, sought to constrain judicial decision-making to procedures

4. Critical Legal Studies- believe that the legal process is designed for subordination of workers by the elite class

II. Nuisance

A. Terms

	Injunction- to stop an action from happening (close down a mill or plant)
	Private Nuisance- a liability forming invasion of the plaintiff’s right to  to use and enjoy real property

	Intentional Nuisance- if the ( acted with desire that his conduct result in an invasion of a public right or of the (’s right to use and enjoy his real property
	Public Nuisance- liability forming invasion of some right of the general public

	Negligence- if one acts unreasonable in not preventing nuisance- than that negligence is nuisance
	Sic Utere- use your own as to not cause harm to others


Public Nuisance

B. (1) a public nuisance is an unreasonable interference with a right common to the general public.  (2) Circumstances that may sustain a holding that an interference with a public right is unreasonable including the following:

1. a significant interference with public health, safety, peace, comfort or convenience

2. proscribed by statute, ordinance or regulation

3. significant (long-lasting or permanent) effect on the public right

C. Rylands v. Fletcher - Reservoir floods nearby mill- a person who brings on his lands and collects and keeps anything likely to do mischief if it escapes, must keep at his peril, and, if he does not do so, is on its face answerable for all the damage which is the natural consequences of its escape

D. Cement factory pollution- balance the economic impact v. the social impact – an injunction was not granted due to the overwhelming economic burden that would be suffered, overturning precedent establishing that if a nuisance was shown that there would be in injunction.

E. Spur Industries Inc., v. Del Webb Development Co, 1972- (Built development near pig farm) again this weighs the social v. economic impact and this time the society wins.  Although the pig farm was there first, the residents were suffer too great a nuisance if an injunction was not granted.  The court does suggest that the developer pay damages to the pig farm owner.

Private Nuisance

F. One must make reasonable use with respect and regard to the rights of others

1. intentional or unreasonable

2. unintentional and otherwise actionable for negligence, reckless conduct or abnormally dangerous activities
*** Unreasonableness***

3. if the gravity of the harm outweighs the utility of the actors conduct; or

4. if the harm caused by the conduct is serious and he financial burden of compensating for this and similar harm to others would not make the continuation of the conduct not feasible

G. Defense – “coming to the nuisance”

III. Abnormally Dangerous Activities

A. Rylands v. Fletcher – held that a person who brings something onto the land that involves a “non natural” use and is likely to cause substantial damage if it escapes will be strictly liable if it in fact escapes and causes harm

B. Yommer v. McKenzie, 1969- (gas tank contaminates water) a gasoline storage facility is inappropriate next to a water storage facility, in the abnormally dangerous activity rule, therefore falling under strict liability

1. ***Restatement II***  six factors to be considered and balanced

a. whether the activity involves a high degree of risk of harm

b. the gravity of that risk

c. whether the risk can be eliminated by the exercise of due care

d. whether the activity is of common usage

e. whether the activity is appropriate to the place where it is being carried on

f. the value of the activity to the community

2. ***Draft Restatement III***

a. If the activity creates a foreseeable and highly significant risk of physical harm even when reasonable care is exercised by all actors

b. The activity is not a matter of common usage (p58)

3. Activities that would be seen as abnormally dangerous

a. Hazardous Waste Disposal

b. Gasoline Storage

c. Toxic Chemicals and gases

d. Blasting and storing explosives

e. Escape of Water and other liquids

C. Chemical being shipped on train- the manufacturer of a product is not considered to be engaged in abnormally dangerous activity even if the danger is foreseeable.  It is the handling of such material that is most dangerous.

IV. Animals

A. Terms

Farea Naturae – in the wild

Mansuetae Naturae- tamed

B. a person who keeps an animal with knowledge of its tendency to do harm is strictly liable for damage it does if it escapes; he is under an absolute duty to confine and control it so that it does not do harm to others

C. every dog is entitled to one bite

D. Dog Bite Statutes can apply strict liability - - - pit bulls












Affirmative Defenses

V. Necessity

A. Ploof v. Putnam, 1908- (owner turns away sailor during storm) it is justified by necessity to trespass to save property and people.

1. Mouse Case- threw casket overboard to save ferry – not liable due to necessity

B. Ship legally docked during storm could not leave although it is reasonable to trespass out of necessity, responsibility should be taken for damages inflicted
C. Negligence v. Cost-Benefit Analysis

1. United States v. Carroll Towing Company, 1947 – Learned Hand

a. (P) – Probability of accident occurring

b. (I) – Injury that would occur

c. (B) – Burden to take precautions

d. B < (I)(P)

* if the burden is less than the probability and resulting injury, than it is negligent to not use adequate precautions

Negligence

Negligence- the omission to do something which a reasonable person would do, or doing something which a prudent person would not do under the same circumstances

1. Duty – was there a standard of care owed to the defendant 

2. Breach – failure to conform to the standard of care

3. Causation – the breach must be the cause of the injury

4. Damage – harm must be suffered in order to recover

If everyone sued, we would spend more on precautions but since there are more suits under strict liability and less under negligence, the shift became toward the theory of negligence

VI. Duty

A. The level of care determined by what an ordinary reasonable person would do.

B. Who is the Responsible Person?

1. Expert- ***Restatement Second***
If the actor in fact possess a greater competence than that which the normal reasonable man would have, he must exercise his superior competence with reasonable attention and care

2. Physically Disabled- These disabilities are taken into account because they are more easily identified by the court, the jury and society at large

a. EX- Hammontree v. Jenner- epileptic not found guilty when he seizes at the wheel of a car

3.Mental Disability- ***Restatement Second***
   Does not excuse a person from liability for conduct which does not conform to the standard of a reasonable man under like circumstances

a. this stops fakers, identity problems and provides incentives for caretakers

      
4. Age- ***Restatement Second***
A child is held to adult standards whenever he engages in an activity which is normally undertaken by an adult, and for which qualifications are required

a. driving a boat, car, or plane

*** It is your own damn fault if you fall below the standards of a reasonable person***

*** The state of mind is immaterial - - - Whether he believed he made use of all necessary means is different form whether he actually did***

C. To Whom is the duty of care owed?

1. If the reasonable person would not have foreseen injury to anyone from the conduct, there is no duty owed to any person who is unexpectedly hurt by the defendant’s actions

2. Palsgraf v. Long Island Railroad

a. Cardoza (majority opinion) – the duty is owed to the foreseeable plaintiff.  “zone of danger”  Defendant owes a duty of care only to those persons as to whom the reasonable person would have foreseen a risk of harm under the circumstances.

b. Andrews (dissenting view) – there is a duty of care owed to anyone in the world who suffers injuries as a proximate result of the defendant’s breach of duty.  Foreseeability is not necessary if injuries are proximately caused.

D. Standards of Care

1. Custom

a. Learned Hand- “what usually is done may be evidence of what ought to be done, but what ought to be done is fixed by a standard  of reasonable prudence, whether it usually is complied with or not.

b. Custom is not a definite defense but it is looked at when deciding on reasonable care - - - it is admissible

c. Past modification (changing steps to ramps . . .) is not excepted at evidence of negligence, but it is excepted for other reasons such as feasibility.

d. Standards of care created by individual companies is admissible as it gives the judge and jury an idea of what reasonable care is within that specific field.

e. Professionals- custom is a defense for professional but whether local or national standards are used is up to the jurisdiction and the profession.  Courts usually adopt the national standard

***Maryland Ann. Code §3-2A-02 (2000)***

The Health Care provider is not liable for the payment of damages unless it is established that the care given by the health care provider is not in accordance with the standards of practice among members of the same health care profession with similar training and experience situated in the same or similar communities at the time of the alleged act giving rise to the cause of action.  (JHU v. Fowblesburg)

f. Canterbury v. Spence, 1972

i. Nurses are agents of both doctors and the hospital

ii. SOL begins when a person knows or should have known about the injury

iii. Doctor must inform patient of options, risks, (material risks are those risks that would make a difference to the patient in the decision making process) and other such info unless

iv. It is an emergency

It would bring detriment to the patient (subjective)

2.  Statutes - - - Negligence per se

a. Osborne v. McMasters, 1889 

i. Where a statute or municipal ordinance imposes upon any person a specific duty for the protection or benefit of others,

ii.  if he neglects that duty,

iii. he is liable to those for which the protection  or benefit was

iv. imposed for any injuries of the character which the statute or ordinance was designed to prevent

v. and which were proximately produced by such neglect

b. Function of the statute (When they can set standard for recovery)

i. provides a duty and standard of care

ii. Legislation does the cost-benefit analysis as a representation of the people

iii. violation creates grounds for civil liability by deferring to the legislative judgment what is reasonable

c. Rule: (1) Violation of a statute is negligence in itself, (2) But there must be a causal relationship to be contributory negligence per se

d. Jurors have no dispensing power, by which they may relax the duty that one traveler on the highway owes under the statute to another

e. ***Restatement Second***
   Even under that construction of the statute, a pedestrian is, of course, at fault if he fails without good reason to observe the statutory rule of conduct.  The general duty is established by the statute, and deviation from it without good cause is a wrong and the wrongdoer is responsible for the damages resulting from this wrong.

Hypothetical: Person A is driving a car when out of traffic in front of him comes a young boy.  Driver swerves into the other lane to avoid hitting the child and causes another accident. - - - Is he negligent- No, there was an excusable emergency
V. Breach of Duty – Learned hand formula (unreasonableness)

A.  Res Ipsa Loquitur – “the thing speaks for itself”

1. although a defendant’s conduct may be unknown, a certain kind of circumstantial evidence may create an inference that the defendant did something unreasonable

2. Requirements

a. The accident must be of the kind which ordinarily does not occur in the absence of negligence, and

b. It must be caused by an agency or instrumentality within the exclusive control of the defendant, and

c. It must not be due to a voluntary action on the part of the plaintiff
3. the exclusive control element can be met even though the responsibility was shared or someone else had physical control

4. this logic restate the principle of non-delegable duties

5. Three effects of Res Ipsa Loquitur

a. it warrants an inference of negligence which the jury may draw or not, as their judgment dictates

b. It raises a presumption of negligence which requires the jury to find negligence if defendant does not produce evidence sufficient to rebut the presumption

c. It not only raises such a presumption, but also shifts the ultimate burden of proof to the defendant and requires him to prove by a preponderance of all the evidence that the injury was not caused by his negligence

6. The burden of breach and causation is now on the Defendant

a. Defendant are in a better position to explain what happened than the plaintiff

b. Ex: Ybarra v. Spangard, 1944 - “where a plaintiff receives unusual injuries while unconscious and in the course of medical treatment, all those defendants who had any control over his body or the instrumentalities which might have caused the injuries may properly be called upon to meet the inference of negligence by giving an explanation of their conduct.”

B. Willful, Wanton, and reckless conduct (Intentional Torts)

1. *** Restatement Second ***

The actor’s conduct is in reckless disregard for the safety of others (1) if he does an act or intentionally fails to do an act which is his duty to the other to do, (2) if he knowingly or having reason to know of facts which would lead a reasonable man to realize, not only that (3) his conduct creates an unreasonable risk of physical harm to another, but also (4) that such risk is substantially greater than that which is necessary to make his conduct negligent.

a. Knowledge – when a risk of death or serious harm, the court judges knowledge subjectively

i. If the ( genuinely does lack knowledge, but the that fact is disturbing

ii. If they can not prove that ( knew, but the risk is so obvious that they infer it

iii. If the ( has refused to consider the facts of the risk in fear of what they might learn

b. Willful and Wanton allows for recovery in the following situations

i.  Employees despite workers compensation

ii. Trespasser against a landowner or occupier

iii. Plaintiff despite contributory negligence

iv. Minor child against parent despite parental immunity

2. ***Restatement One*** Battery

An act which directly or indirectly, is the legal cause of a harmful or offensive contact with another’s person makes the actor liable to the other, if;

a. the act is done with the intention of bringing about a harmful or offensive contact or an apprehension thereof to the other or a third person, and   

b. the contact is not consented to by the other or the other’s consent thereto is procured by fraud or duress, and  

c. the contact is not otherwise privileged

3. Intent - Character of actor’s intent: the act must be done for the purpose of causing the contact or apprehension or with knowledge on the part of the actor that such contact or apprehension is substantially certain to be produced.

Offensive – depends on the social and cultural situations (what a person of ordinary sensibility would not consent to
VII. Causation

A. To determine whether defendant’s negligence caused the plaintiff’s injuries, you must determine 1) whether the defendant’s conduct was the actual cause, and 2) whether it was the proximate cause.

B. Cause in Fact – the defendant’s negligent conduct must be a factual antecedent

1. But For – “sine qua non” the conduct is a factual cause of the injury if the injury would not have occurred without the conduct

a. here the court requires the plaintiff to provide the causal link or rule out all other causes

C. Proximate Causation/ Legal Causation – 

1. This is more of an issue of policy (how far can plaintiffs go?)  “How far does the liability extend for consequences caused by his negligent acts?”

2. Ryan v. New York Central R.R., 1866 - In the nature of things, there is in every transaction a succession of events, more or less dependant upon those preceding, and it is the province of a jury to look at the succession of events or facts, and ascertain whether they are naturally and probably connected with each other by a continuous sequence, or are dissevered by new and independent agencies, and this must be determined in view of the circumstances existing at the time.

3. Palsgraf v. Long Island RR., 1928 – (Andrews dissent) those results that were natural and continuous without too many intervening causes and without which the injury would not have occurred  (Cardoza says there was no duty)

4. The Rule of Law is “Fuzzy” – Most courts purport to follow the rule that the unforseeability of the type of injury does preclude liability, but give a wide definition to forseeability.

	Does the unforeseeablity of __?__ preclude liability
	Yes
	No

	“Plaintiff” - duty
	Cardoza in Palsgraf
	Andrews in Palsgraf

	“Type of injury”
	Wagon Mound I

See WM II and Kinsman

(majority) – claim that when an unforeseeable result occurs, it is unfair to hold the defendant liable
	Polemis (plank drop caused fire)

Defendant is liable for al damages  directly caused even if unforeseeable

	“Extent of Injury”
	Never
	Always – “Thin Skull Rule”


· WMI – dock injured by muck, then it caught on fire

· WMII – says that fire was forseeablity

· In both instances, unforeseeablity does preclude liability - - - the ruling changes but the reasoning does not (expansion of foreseeablity

· Kinsman – (boats damming the Buffalo River was seen as foreseeable)

D. Substantial Factor (Calabresi in Zuchowicz v. U.S.) – the Plaintiff must generally show

1. that the defendant’s negligent act or omission was a but for cause of the injury

2. that the negligence was causally linked to the harm

3. that the defendant’s negligent act or omission was proximate to the resulting injury

4. used to show that the injury would not have occurred without the action

E. Multiple Defendants – if two or more wrongdoers contribute to the injury, they may be held joint and severally liable; if the wrongdoer cannot be identified, each is liable unless they absolve themselves

F. Market Share Liability - where all the named defendants are potential tortfeasors; the allegedly harmful products are identical and share the same defective qualities (or were “fungible”); the plaintiff is unable to identify which defendant caused her injury through no fault of her own and; substantially all of the manufacturers which created the defective products during the relevant time are named as defendants.

1. This is rare, generally you have to know of the single entity that caused the injury

2. Loss of Chance Doctrine -  legal causation concerns a determination whether legal liability should be imposed as a matter of law where cause in fact is established and depends upon considerations of common sense and policy

a. Predominate view (Traditional Test)– in order to recover, plaintiff must have a chance of survival above 50% to begin with “more likely than not to survive” - - - and the chance of survival afterwards must be less than 50% “less likely than not to survive”.   For recovery, you take the difference and multiply it by the total amount of damages

b. Growing view (Loss of Chance)– Plaintiff can recover as long as the chance of survival is lessened - - - this make the hospital care about everyone

c. Hypothetical – If doctor had properly diagnosed cancer, P would have a 40% chance of survival.  The doctor was negligent in diagnosing cancer and now P has a 40% chance of survival.  P dies from cancer.

i. Traditional Test – no recovery

ii. Loss of Chance – P (or heirs) will recover 40%  x  $1,000,000.00 = $400,000.00

G. Intervening and Superceding Causes - when does someone else's act break the chain of liability

1. Intervening – anything that happens after defendant’s negligence which contributes to the injury

a. Defined by time and sequence

b. Value neutral on the issue of liability

c. Bell v. Board of Education, 1997 - when the intervening intentional act of another is itself the foreseeable harm that shapes the duty imposed, the defendant who fails to guard against such conduct will not be relieved of liability when the act occurs

2. Superceding – intervening cause which precludes the original defendant from being held liable

a. must contribute to the negligence

b. unforeseeable

i. negligence by a third party (medical malpractice) IS foreseeable

ii. Intentional torts and criminal acts ARE NOT foreseeable

c. an independent event occurring after the primary negligence

d. Doe v. Manheimer, 1989 - the negligent defendant, whose conduct creates or increases the risk of a particular harm and is a substantial factor in causing the harm, is not relieved from liability by the intervention of another person, except where the harm is intentionally caused by the third person and is not within the scope created by the defendants negligence

VIII. Affirmative Defenses to Negligence

A. Contributory Negligence- ***Restatement Second***

Is conduct on the part of the plaintiff, contributing as a legal cause to the harm he has suffered, which falls below the standard to which he is required to conform for his own protection.

1. ***Gifford Definition***

A plaintiff is contributorily negligent when they do not exercise the amount of care for his protection that the reasonable person would under similar circumstances and such behavior is a contributing cause of the injury

2. Unreasonableness


a. plaintiff unreasonable encountered a known risk


b. plaintiff fails to discover a risk

3. This bars all recovery by the plaintiff


a. encourages personal safety


b. should come before the court with clean hands


c. should be penalized

d. prevent cases from coming before the jury

4. Ex - Saving child from railroad- For a person engaged in his ordinary affairs, or in the mere protection of property, knowingly and voluntarily to place himself in a position where he is liable to receive a serious injury, is negligible, which will preclude a recovery for an injury so received, but when the exposure is for the purpose of saving life, it is not wrongful, and therefore not negligent unless regarded as either rash or reckless

a. Reasonableness of risk

b. The greater the risk, the more likely the risk will be greater

c. The value of the principle object (child v. tree)

d. The collateral of the object (your family tree?)

e. The utility of the risk


j.   The necessity of the risk

*** The change from contributory negligence to comparative fault was the most important change in American Law in the 20th century***

B. Comparative Negligence - relative financial responsibility are respective to the degree of fault

1. Conduct may be more or less at fault, depending upon all the circumstances including such matters as

a. whether the conduct was mere inadvertence or engaged in with an awareness of the danger involved

b. the magnitude of the risk created by the conduct, including the number of persons endangered and the potential seriousness of the injury

c. the significance of what the actor was seeking to attain by his conduct

d. the actor's superior or inferior capacities and,

e. the particular circumstances such as the existence of an emergency requiring a hasty decision

2. Pure Comparative Fault Approach - that each party pays there percentage: the party that is more at fault may recover more however, if they have more injuries – plaintiff can recover even if his own negligence exceeds that of the defendant

3. Partial/ Modified Comparative Fault Approach - If the plaintiff is more than 50% at fault, they receives nothing

4. The Uniform Comparative Fault Act - In determining the percentage of fault, the trier of fact shall consider both the nature of the conduct of each party at fault and the extent of the causal relationship between the conduct and the damages claimed

C. Imputed Contributory Negligence - when do we preclude recovery by injured party because of the negligence of the third party

1. the contributory act of a driver is not imputed to the passenger unless they are engaged in a joint enterprise

2. The negligence is not imputed in the spousal relationship 

3. The only rights the parents have is derivative (loss as a result of injury to someone else - step into their shoes - )

a. medical expenses and emotional loss, not pain and suffering of the child

D. Assumption of Risk – “not a defense, no duty . . .”

1. Contract – generally, the parties can disclaim liability 

a. exceptions

i. intentional/ reckless torts

ii. grossly unequal bargaining power

a. adhesion contract – unilaterally drafted

iii. public interest

2. Tunkl Test – characteristics of liability

i. Business type generally thought suitable for public regulation

ii. Great practical necessity to the public

iii. Service is performed for any member of the public

iv. Where there is a decisive advantage of bargaining strength

v. Standard adhesion contract

vi. The person or property of the purchaser is placed under the control of the seller, subject to the risk of carelessness by the seller and its agents

3. Blackburn v. Dorta – the action must be unreasonable to be an affirmative defense

4. Comparative Fault 

i. Florida Court – assumption of risk should be treated with a degree of fault of defendant and reduced by the degree of fault by the plaintiff when plaintiff unreasonably encounters a known risk

ii. This is controversial because assumption of risk is usually a separate defense and is treated as comparative fault

5. Implied Assumption of Risk – in the absence of any contract, the issue is whether the plaintiff, by conduct, can be held to have voluntarily assumed the particular risk involved

i. Subjective test used to determine plaintiff’s knowledge of danger and voluntary exposure

	
	Contributory Negligence
	Pure Comparative Negligence
	Partial Comparative Negligence
	Express Assumption of Risk
	Primary Assumption of Risk

	Defined
	Plaintiff’s own negligence contributes to the injury
	Plaintiff’s own negligence contributes to the injury
	Plaintiff’s own negligence contributes to the injury
	Plaintiff signed a contract with an enforceable exculpatory clause
	Plaintiff knew of a risk of injury and voluntarily assumed it

	Effect
	Plaintiff’s claim is completely barred
	Plaintiff’s damages award is reduced by percentage of fault attributable to him
	Plaintiff’s damage award is reduced if her fault is below the threshold level; otherwise it is completely barred
	Plaintiff’s claim is completely barred
	Plaintiff’s claim is completely barred

	Defense applies to wanton, reckless or tortuous actions
	No
	Yes
	Yes
	Yes
	Yes


IX. Joint Tortfeasors - the apportionment of liability of defendants

A.  No black letter law, the jurisdictions are everywhere

B. Walt Disney World v. Wood, 1987

1. Disney World is 1% liable

2. ( 2 is 85% liable (Spouse is insolvent)

3. ( is 14% contributorily negligent

4. Disney was found to be responsible for all shares even though ('s act was 14 time more egregious than that of Disney's because the defendants share the risk of insolvency

C. Three approaches taken

1. Joint and Several - Disney would pay all

2. Several or Proportionate - Each defendant is responsible for their own shares and if they are insolvent, the plaintiff is out of luck

2. ***The Gifford Solution*** Percentage of a percentage - when one defendant is insolvent, their share is reallocated between the percentage of fault held by the remaining defendants and the plaintiff

D. Elements of Joint Liability

1. the actors knowingly join in the performance of the tortous act or acts

2. the actor fails to perform a common duty owned to the plaintiff

3. There is a special relationship between the parties
E. Contribution among Joint Tortfeasors Act

1. Tortfeasors, once held joint and severally liable may turn and seek indemnity against the one who caused more of the damage

2. Comparative Negligence – allows for recovery based on fault (market share is an example of this)
X. Vicarious Liability

A. Terms

Enterprise Liability- Members of joint enterprise are vicariously liable for torts committed by other members of the joint enterprise acting within the scope of the enterprise

Indemnity- repayment from the one who actually committed the tort 

Respondeat Superior- an employer is vicariously liable for certain acts and omissions of her employees

Scope of Employment- employer is only vicariously liable if employee was acting within the scope of employment - - - TEST - - - does the employer derive a benefit - - - is it a common practice?

B. ***Restatement Second***

One who carries on an activity which threatens a grave risk of serious bodily harm or death unless the instrumentalities used are carefully maintained, and who employs an independent contractor to maintain such instrumentalities, is subject to the same liability for physical harm caused by the negligence of the contractor in maintaining such instrumentalities as though the employer had himself done the work.

1. EX- Maloney v. Rath- Women responsible for brake failure that was the result of a bad car inspection - - - suggested to go to auto shop with insurance or indemnity

C. Non-Delegable Duty- If a statute or administrative regulation creates a duty to provide specified safeguards for the protection of others, an employer who hires an independent contractor to provide those safeguards may be held vicariously liable for the contractor’s negligence in doing so.
D. Frolic and Detour – employers are not responsible for acts committed not within the scope of employment.(ex: A is on a business trip.  One night he goes to a strip club, gets drunk and on the way home hits a pedestrian.  He was frolicking and therefore the employer is not vicariously liable to the pedestrian.)

1. Taber v. Maine – case involving a drunken Navy Man who crashed his car injuring (.   Court granted summary judgment in favor of Government since his was not acting within the scope of employment (arguable since drinking in the Navy is a pastime which benefit the morale.  Also, he had been drinking while on base, I think this was a stretch)
XI. Limitations of duty resulting from the identity of the defendant

A. Spousal immunity – absolute immunity between spouses (Walt Disney v. Wood) unless the marital contract is broken (wife-beating)

B. Government – Sovereign immunity

1. Governmental v. Propriety functions of municipality

2. Most states have abolished immunity through state legislation

a. Other times based on discretionary policies

3. Federal Torts Claims Act – waives federal immunity

4. Right to have redress outweighs burdens on the government

C. Government officers

1. High Ranking Officers (immune) - Judges, legislatures, and high ranking members of the executive branch (cabinet members, and departmental heads) are immune from acts carried out within the scope of their duties

2. Low Ranking Officers – immune from negligence under federal law, varies under state law

3. Speech and debate clause protect governmental aides

4. Qualified immunity – where the official has violated a clearly established statutory or constitutional right which a reasonable person would have known or should have known to be a violation - - - requires reasonable behavior and good faith

D. Purpose of immunity

1. we do not want them looking over their shoulders every time they make a decision

2. bankrupt government

3. who would run for office???

4. we do not pay them enough to take on such a responsibility

XII. Damages

A. Wrongful Death Doctrine
1. spouse and children may seek loss of companionship, consortium, loss of support and pain and suffering 

2. Survival Statute – action for damages that the decedent himself would have been able to claim, loss of wages, pain and suffering (only if he did not die instantaneously can they claim his pain and suffering

B. Economic Damages in the absence of personal injury or property damage

1. NJ – defendant owes a duty of care to take reasonably care to plaintiffs in identifiable class when they know or should have known that injury to those plaintiff would suffer to their detriment

2. Where do we draw the line - - - proximate cause

3. Most states do not follow the NJ rule - - - two exceptions

a. Contracts – negligent performance resulting in economic loss

b. Professionals – engineers, attorneys, termite inspectors, architects - - - if they perform negligently – economic harm is suffered

C. Punitive Damages

1. when someone does something really egregious, we want to apply punitive damages to deter

2. usually applied in cases of intentional torts, willful and wanton, and misrepresentation

3. What happens when there are multiple defendants – “toxic tort”

4. Question on unconstitutionality – 8th prohibits excessive fines – if punitive damages are meant to punish, they are essentially fines

5. unpredictability of outcome could violate due process clause

a. large awards

b. no standard set for the jury

D. Contingent Fee Agreements

1. offer settlement provision – if plaintiff does not except settlement, plaintiff will have to pay defendant’s attorney’s fees if they are not awarded better than the settlement price

	Pros
	Cons

	Allows poor to afford counsel
	Too much money is taken from (

	Attorneys are more motivated to win
	Attorney will not take risky cases

	Freedom to contract between attorney and client
	Gives the idea that an attorney will do anything to win a case

	
	Fee is often unrelated to the amount of work (Peter Angelos)

	
	Increases settlement costs

	
	Encourages a lottery mentality in tort action

	
	Promotes filing of lawsuits that would not otherwise be filed


XIII. Liability of Land Owners and Occupiers

A. Land Owner – a person in possession of the land, whether the owner, tenant, adverse possessor, or any other type of  possessor

B. Tripartite

1. Licensee – a person coming onto the land, with the express or implied permission of the land occupier, for the entrant’s own purposes, conferring no particular benefit on the land occupier or on any use to which the land occupier is putting the land (no duty owed)
a. Social guest

b. Emergency personnel (fire and police)

2. Invitees – a person who enters by the express or implied invitation of the land occupier for some purpose related to the activities or interests of the land occupier.  A invitee may be either a “public invitee” or a “business visitor.” (duty owed)
a. Public officer or employee in non-emergency situation)

b. Postal employees, refuse collection and meter readers

3. Trespasser – a person who enters land without consent of landowner or without privilege.  A landowner owes a trespasser no duty except to refrain from willful or wanton conduct, such a duty arises only after a trespasser is discovered in a position of danger

a. Cain v. Johnson – nineteen year old boy fell to his death when a walk collapsed.  He was a trespasser at night by ordinance

i. Ruling fails the deterrence effect of tort law

ii. Compensation would be easier with enterprise liability (spread out)

4. Repeated Trespasser – a possessor of land who knows, or from facts within his knowledge should know, that trespassers constantly intrude upon a limited area thereof, is subject to liability for bodily harm there caused to them by his failure to carry on an activity involving a risk of death or serious bodily harm with reasonable care for their safety.

C. Reasonable Person Standard – Nelson v. Freeland (argument between business or personal convenience for man to pick up his co-worker from his home) – whether the management of his property [the landowners] has acted as a reasonable man in view of the probability of injury to others.  Mergers the concept of invitee and licensee.
D. Condition of the land

1. Defective condition of the land  ***Restatement***

A possessor of land who maintains on the land an artificial condition which involves a risk of death or serious bodily harm to persons coming in contact with it, is subject to liability for bodily harm caused to trespassers by his failure to exercise reasonable care to warn them of the condition if

a. the possessor knows or has reason to know of their presence in dangerous proximity to the condition

b. the condition is of such a nature that he has reason to believe that the trespassers will not discover it or realize the risk involved

	Status of Entrant
	Artificial Condition
	Natural Condition
	Harmful Activities

	Ordinary Trespasser
	No Duty
	No Duty
	No Duty

	Discovered Trespasser
	Duty to warn of or make safe known conditions if non-obvious and highly dangerous
	No Duty
	Duty of reasonable care

	Constant Trespasser
	Duty to warn of or make safe known conditions if non-obvious and highly dangerous
	No Duty
	Duty to warn of or make safe known conditions if non-obvious and highly dangerous

	Licensee
	Duty to warn of or make safe known conditions if non-obvious and dangerous
	Duty to warn of or make safe known conditions if non-obvious and highly dangerous
	Duty to warn of or make safe known conditions if non-obvious and highly dangerous

	Invitee
	Duty to make reasonable inspections to discover non-obvious dangerous conditions and warn of or make them safe
	Duty to make reasonable inspections to discover non-obvious dangerous conditions and warn of or make them safe
	Duty to make reasonable inspections to discover non-obvious dangerous conditions and warn of or make them safe


XIV. Products Liability

Evolution





A. Res Ipsa Loquitur – it follows under the doctrine of res ipsa loquitur that if the bottle of coke was in fact excessively charged an inference of defendant’s negligence would arise (exclusive control requirement is wiped out)

1. Problems with the use of re ipsa loquitur

a. Exclusive control

b. Deals with duty and breach and not injury

B. Strict Liability – a manufacturer is strictly liable in tort when an article he places on the market, knowing that it is to be used without inspection for defects, proves to have a defect that causes injuries to a human being.

C. Special Liability of Seller of Product for Physical Harm to User or Consumer
 ***Restatement Second*** 402A  (MUST LEARN)
1. One who sells any product in a defective condition unreasonably dangerous to the user or consumer or to his property is subject to liability for physical harm thereby caused to the ultimate user or consumer, or to his property if;

a. The seller is engaged in the business of selling such a product, and

b. It is expected to and does reach the user or consumer without substantial change in the condition in which it was sold

2. The rule stated in subsection (1) applies although

a. The seller has exercised all possible care in the preparation and sale of his product, and

b. The user or consumer has not bought from or entered into any contractual relation with the seller
D. Liability of Commercial Seller or Distributor for Harm Caused by Defective Products 
***Restatement Third*** (tries to replace 402A)   
        “evolution not revolution”
1. One engaged in the business if selling or otherwise distributing products who sells or distributes a defective product is subject to liability for harm to persons or property caused by the defect

2. Categories of Product Defect – a product is defective when at the time of sale or distribution, it contains a manufacturing defect, is defective in design, or is defective because of inadequate instructions or warnings. A product:

a. Contains a manufacturing defect when the product departs from its intended design even though all possible care was exercised in the preparation and marketing of the product

b. Is defective in design when the foreseeable risks of harm posed by the product could have been reduced or avoided by the adoption of a reasonable alternative design by the seller or other distribution or a predecessor in the commercial chain of distribution, and the omission of the alternative design renders the product not reasonably safe

c. Is defective because of inadequate instructions or warnings when the foreseeable risks of harm posed by the product could have been reduced or avoided by the provision of reasonable instructions or warnings by the seller or other distributor, or a predecessor in the commercial chain of distribution, and the omission of the instructions or warnings renders the product not reasonably safe

3. ***Restatement*** - Strict Liability extends to one who sells a product in a commercial context, including manufacturers, wholesalers, and retailers.  It also includes liability for injuries resulting from defects in free samples or products given away for promotional purposes.

E. Defects creating Strict Liability
1. A product is deemed to be defective if it is not reasonably fit, suitable, or safe for the purpose for which it is sold [similar to implied warranty of merchantability]

2. Plaintiff must prove that the product was defective, that the defect existed when the product left the manufacturer’s control, and that the defect proximately caused injuries to the plaintiff, a reasonably foreseeable or intended person

3. Plaintiff may establish a defect by “negating other causes of the failure of the product for which the defendant would not be responsible

4. Manufacturing Defects – [a deviation from the design specifications, formula, or performance standards of the manufacturer or from otherwise identical units manufactured to the same manufacturing specifications]  The product is not in the condition it was intended to be in when it leaves the defendant’s control, such as a car that leaves the factory with a few lug nuts missing

5. Design Defect – (Restatement Third – plaintiff must show no reasonable alternative) [Connecticut and a majority of courts say this is not required of the plaintiff:  they should have to pay the cost for placing a dangerous product on the market (ab. Dan. Act.) and the burden of providing an expert to show alternative should lie on the plaintiff.]  The product is in the condition intended when it leaves the defendant’s control, but it was designed in such a way as to present an undue risk of harm in normal use, such as a car designed with only two lug nuts per wheel (the norm being four or five)  Factors to design defect;

a. The usefulness and desirability of the product - - - its utility to the user and to the public as a whole

b. The safety aspects of the product - - - the likelihood that it will cause injury, and the probable seriousness of the injury

c. The availability of a substitute product which would meet the same need and not be unsafe

d. The manufacturer’s ability to eliminate the unsafe character of the product without impairing its usefulness or making it too expensive to maintain its utility

e. The user’s ability to avoid danger by the exercise of care in the use of the product

f. The user’s anticipated awareness of the dangers inherent in the product and their avoidability, because of general public knowledge of the obvious condition of the product, or of the existence of suitable warnings or instructions

g. The feasibility, on the part of the manufacturer, of spreading the loss by setting the price of the product or carrying liability insurance

6. Consumer Expectation Test – Plaintiff must prove that the product did not perform as safely as an ordinary consumer would have expected (often used in food cases)

7. State of the Art – 1) assists the jury in determining whether the product is defective and unreasonably dangerous, 2) helps to determine the expectation of the ordinary customer.  Two definitions;

a. First – the level of scientific and technological knowledge existing at the time the product in question was designed to manufacture

b. Second – evidence in terms of industry custom

	
	Tests for Design Defects

	Risk Utility 
	When the risk of the products outweigh its utility to society

	Consumer Expectation
	A design is defective if the product did not perform as safely as an ordinary consumer would have expected (food cases)

	Combined
	Recovery is permitted if either of the above tests is satisfied (but the consumer expectation prong may apply only in situation in which the everyday experience of consumers would allow a valid opinion regarding safety)


8. Warning Defects – the product is in the condition intended when it leaves defendant’s control, and it does not present an undue risk of danger when used normally, but its packaging or accompanying literature fails to warn of unexpected dangers for foreseeable misuses, such as a car that becomes unstable at speeds in excess of 90 MPH and sold without warnings indicating this.

a. Purpose for warnings:

i. Allow user to decide whether to use

ii. Tell how to safely and appropriately use the product

b. Inadequate Warning ***Restatement Third***
Commercial product seller must provide reasonable instructions and warnings about risks of injury posed products. Instructions inform persons how to use and consume products safely.  Warnings alert users and consumers to the existence and nature of product risks so that they 1can prevent harm either by appropriate conduct during use or consumption, 2or by choosing not to use or consume.

i. It does not specify the risk the product presents

ii. It is consistent with how the product is to be used

iii. It does not give the reason for the warning

c. Obviousness – the duty to warn is not obviated because the danger is clear.  If the foreseeable plaintiff may not find it clear, than there should be a warning!  *** Jury Issue ***

d. Causation – When a defendant’s negligent act is deemed wrongful precisely because it has a strong propensity to cause the type of injury that ensued, that very causal tendency is evidence enough to establish a prima facie of cause in fact.  The burden then shifts to the defendant to come forward with evidence that its negligence was not a but for cause.  [Canterbury v. Spence – show that a reasonable person would not use the product]

e. Mass marketing of drugs – 

i. Learned Intermediary Doctrine – that drug and medical device manufacturers are liable for failing to warn of a drug’s risks only when the manufacturer fails to warn the health-care provider of risks attendant to a specific drug

1. Boosts patient confidence [modern patients make the decisions]
2. Physician are in a better position to warn [changing relationship]
3. Less communication by manufacturer [if they can advertise they can warn]
4. Complicated labels not easily translated [make them less complicated]
ii. Direct Marketing of drugs to consumers – Intermediary Doctrine does not apply for the reasons argued above

f. State of the Art – courts are divided

i. Defendants only need to warn of risks that were generally recognized and prevailing knowledge at the time of manufacture and design

ii. A minority of courts allow for recovery for failure to warn even when the risks were neither known or knowable at the time of manufacture

9. ***Restatement Third*** Scanlan Rule – Indeterminate Product Test it may be inferred that the harm sustained by the plaintiff was caused by a product defect existing at the time of sale or distribution, without proof of a specific defect when the incident that harmed the plaintiff;

a. Was a kind that ordinarily occurs as a result of a product defect and;

b. Was not, in the particular case, solely the result of causes other than product defect existing at the time of sale or distribution (similar to res ipsa loquitur)

10. “Unreasonably Dangerous” – the article sold must be dangerous to an extent beyond that which would be contemplated by the ordinary consumer who purchased it, with the ordinary knowledge common to the community as to its characteristics

11. Plaintiffs Conduct [Defenses?] – contributory or comparative negligence is a defense in a strict liability action 

a. Unforeseeable misuse

i. Negates defectiveness

ii. Negates causation

iii. Contributory negligence

iv. Could be an affirmative defense with nothing more

b. Modification – precludes liability only if it is unforeseeable

c. Lack of ordinary care

i. Proceeding to encounter a known risk

ii. Lack of ordinary care “general stupidity”

d. negligence of ( is not a defense when such negligence is merely a failure to discover the defect or guard against its existence

F. Implied Warranties

1. Express Warranties -  an affirmation of fact or promise made by the seller which relates to the goods and becomes part of the bases of the bargain creates an express warranty that the goods shall conform to the affirmation or promise.  By advertisement or contract – if the warranty is breached, causing damage or injury to the purchaser relying on the representation, that purchaser has a direct action against the seller “on the contract.”

2. Implied Warranties – the assurance to the buyer from the seller that the product purchased will do no harm in normal use

a. Merchantability – Goods to be merchantable must be at least such as are fit for the ordinary purpose for which goods of that description are used

b. Fitness for Particular Purpose – where the seller at the time of contracting has reason to know any particular purpose for which the goods are required and that the buyer is relying on the seller’s skills or judgment to select or furnish suitable goods, there is unless excluded or modified under §2-316 an implied warranty that the goods shall be fit for such purposes

3. Economic Loss – losses that arise out of commercial transaction, except those involving personal injury as damage to the other property, are not recoverable under tort theories of negligence or strict product liability

a. 80 South Eight Street v. Limited Partnership v. Carey-Canada Inc – can recover when an injury has not yet occurred because they seek to eliminate the future personal injury

	
	Negligence
	Strict Liability
	Implied Warranties

	Who can sue?
	Any foreseeable plaintiff
	Any foreseeable plaintiff
	1. Purchaser and her family, household and guests

2. any natural person who may reasonably be expected to use, consume or be affected by the goods

3. extends to corporations as any person that may reasonably use . . .

	Who can be sued?
	Any commercial supplier (manufacturer, wholesaler and retailer)
	Any commercial supplier
	1. A merchant dealing in the sale of goods

2. Any seller of the goods

	What constitutes breach?
	Negligent conduct that results in the supplying of a defective product
	The supplying of a defective product
	1. Sale of goods not generally acceptable or fit for ordinary purposes

2. Sale of goods not fit for purpose that seller knows or has reason to know of (and knows that buyer is relying on seller’s judgment)

	What damages can be recovered?
	Personal injury and property damage (no recovery for economic loss standing alone)
	Personal injury and property damage (no recovery for economic loss standing alone)
	Personal injury and property damage (no recovery for economic loss standing alone)

	What defenses are available?
	Same as ordinary negligence
	Same as ordinary strict liability
	Contributory Negligence – assumption of risk, unreasonable misuse, and the failure to give reasonable notice of breach

Comparative Negligence – Any type of contributing fault



�





1. Is the animal that injured plaintiff domestic or wild?





2. Did the injury result from a normally dangerous propensity of the animal or an abnormally dangerous propensity?





Yes








2. Did the injury result from the animal’s normally dangerous propensity?





3. Strict Liability does not apply; must look at owner’s negligence.





3. Did the owner know of the animal’s abnormally dangerous propensity? 


(One Bite Rule)





3. Strict Liability applies unless the animal was kept pursuant to public duty - - - zoo.





3. Strict Liability does not apply; must look at owner’s negligence.





4. Strict Liability applies for injuries resulting from the known dangerous propensity.





4. Strict Liability does not apply absent a statute; must look at owner’s negligence.





Yes





No





No





Normal            Abnormal





Domestic





Wild





1. Merchantability – if goods are supplied by one who deals in goods of that kind, a warranty is implied that they are of at least “fair average” quality (generally for ordinary purposes.





2. Fitness For Particular Purpose – if the seller knows (or has reason to know) that the buyer is purchasing goods for a particular purpose, and is relying on the seller’s skill or judgment in supplying appropriate goods, there is an implied warranty that the goods are in fact sold for that  purpose.





Modern Trend is to eliminate these classifications - - - Reasonable Person Standard . . .





1842


Privity Required





1916


Privity Not Required





1921


Privity Required under Warranties





1944


Not Yet Law





1960


Strict Product Liability





Defect





Now








Winterbottom v. Wright


Contracted driver could not recover even if he showed negligence because there was no privity





McPherson v. Buick MotorCo.


Privity is not required if the product is likely to put someone in eminent harm; this makes negligence





Chysky v. Drake Brothers





No privity in contracts of  implied warranty





Escola v. Coca-Cola Bottling Co. 


Concurring opinion of Justice Traynor: absolute liability when an article on the market knowing it will be used without inspection and has a defect





Henningson v. Bloomsfeild Motors


1. Implied Warranty of Merchantability to 3rd party (anyone foreseeable)


 2.strikes limitations on warranties - unconscionable





Greenman v. Yuba Power Product


Defect makes product harmful if Plaintiff is unaware 





“Defect is to Strict Products Liability as unreasonable conduct is to negligence
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