Battery

Elements:
1) Intentional [purposeful (deliberate) or knowing (constructive)]
2) harmful or offensive contact with the person of another

§ 13  Harmful Contact

· Contact is intended to be harmful or offensive with another or third person, or imminent apprehension thereof...and…

· Harmful contact with the person directly or indirectly results

§ 18  Offensive Contact

· Intent is same as §13…and…

· Offensive contact with the person directly or indirectly results

§ 19 What Constitutes Offensive Contact

· Contact that is offensive to a reasonable sense of personal dignity.  It is a contact that would offend the reasonable person, not the unduly sensitive person.  It is a contact that is unwarranted by the social usages prevalent at the time and place at which it is inflicted. (Vosburg, kick occurred in classroom called to order.  Actor did not intend to harm.  Court says had kick occurred on playground there would have been implied license for it.)

· Basis for action is personal indignity and not physical harm or fear for personal safety (Fisher, defendant liable where he snatched plate from plaintiff and refused service on basis of race and plaintiff testified to being embarrassed but no physical injuries or apprehension) (Leichtman, defendant liable for blowing smoke on plaintiff where plaintiff suffers no physical injury)

· Unwarranted by the social usages prevalent at the time and place at which it is inflicted

· P cannot erect “glass cage” around himself to protect himself from all unwanted physical contact, declaring all contact offensive (757)
Intent

· Direct (A intends to strike B and does)

· Transferred (A intends to strike B but misses, hitting C, who he did not intend to)

· Constructive (A does not intend to strike B but has knowledge that his act is “substantially certain” to cause a harmful or offensive contact (Garratt, child liable for injury to elderly woman when he moved chair knowing that she was going to sit down in it)

Contact
· Direct (A strikes B)
· Indirect (A kicks cane out of B’s hand)
· Imminent Apprehension (A feigns punch at B, B recoils and falls, hitting head and sustaining injury)
Defenses to Battery
· Consent:  Willingness if fact, need not be communicated to defendant.  Can be express or implied.
· Silence can operate as consent where plaintiff’s acts indicate willingness and plaintiff does not raise objection to contact. (O’Brien, defendant can be guided only by the overt acts and manifestations of feelings of the plaintiff)
· Consent is construed from perspective of defendant (O’Brien)
· An actor legally incapable of giving consent may not be able to recover where he/she knows the nature and quality of his/her act. (Barton, criminal rape statute makes minors incapable of giving consent but court says plaintiff cannot recover where she knew the “nature and quality” of her acts.  Note: Barton is minority rule, a majority of courts hold that consent is not a defense where minors know the “nature and quality” of their acts.  These laws are specially intended to protect minors from their own bad judgement.)
· Consent to medical procedures:
· Consent is not a valid defense where a patient is unclear as to the very nature of operation (as opposed to possible consequences/side effects, where an action would sound in negligence). (Bang, where patient is not in immediate danger and Dr. can anticipate alternatives in advance, a patient should be informed of alternatives).
· Consent is “general in nature” in surgery, and consent to one procedure may authorize a doctor to extend a surgery where the patient is unable to give consent and proper medical standards demand a remedy for a condition not originally contemplated. (Kennedy)
· Self Defense

· § 63 Use of Non-Deadly Force is privileged where:
· It is used to defend against unprivileged harmful or offensive conduct or other bodily harm which he reasonably believes that another is about to intentionally inflict upon him.
· An actor is not obligated to retreat, give up a right or privilege, or comply with a command that he otherwise would not be under an obligation to follow, before using non-deadly force to defend himself.
· § 65 Use of Deadly Force is privileged where:
· It is used to defend against unprivileged harmful or offensive conduct or other bodily harm which he reasonably believes that another is about to intentionally inflict upon him, and he is thereby put in peril of death or serious bodily harm or ravishment, which can safely be prevented only by the immediate use of such force.

· An actor is not required to retreat where: 
· he is attacked in his dwelling place, which is not also the dwelling place of the other
· the other would intrude upon or dispossess him of his dwelling place
· the actor would be forced to abandon an attempt at a lawful arrest
· Privilege to use deadly force does not exist where:
· An actor can avoid defending himself by retreat and he is not in his dwelling place or that of the other.
· He can relinquish any right other than his privilege to prevent intrusion upon his dwelling place or the right to effect a lawful arrest.
· § 70 Character and Extent of Force Permissible

· An actor is not privileged to use any means of force intended to cause injury in excess of that which the actor reasonably believes to be necessary for his protection.
· Perception of threats:  an actor’s justification in using deadly force to defend himself must be considered in light of the circumstances surrounding the commission of the act.  (Courvoisier, shooter may have been justified in shooting officer he mistook for a rioter about to attack him)
· Defense of others:  privilege of self-defense generally extends to defense of total strangers.  Force that may be used is the level that the victim could use. (if A is justified in using deadly force to repel B, C may use deadly force to defend A)  Exception in cases of mistake: 
· If privilege is derivative from self-defense it is unavailable if it is unavailable to third party
· § 76 privilege is independent, actor is guided by appearances, mistakes are justified if actor reasonably believes that third party is privileged
· Defense of Property

· § 77 Defense of possession using non-deadly force is privileged where:
· intrusion is not privileged

· actor reasonably believes intrusion can only be terminated by the use of that force

· actor first requests intruder to leave, actor reasonably believes request will be useless, or substantial harm will be done before request
· § 79 Defense of possession using deadly force is privileged if and only if the actor reasonably believes the intruder, unless expelled, is likely to cause death or serious injury to the actor or a third person whom the actor is privileged to protect
· No privilege to repel intruders by deadly force where there is not threat to actor’s personal safety.  An actor may only use force and means of defense that would be justified if he were present at the trespass.  (Katko, use of spring-gun is not justified against trespasser/sneak thief)
· Privilege to trespass by necessity and recover for ejection if harm results (Ploof, defendant unmoors boat during storm causing injury to passengers and damage to boat)

· No Privilege to repel trespass of necessity where actor defending property is substantially certain that harm will occur. (Ploof)

· Necessity creates privilege for act that would otherwise be a trespass (Ploof and Vincent) but actor may be liable for damages resulting from trespass (Vincent, ship-owner liable for damage to dock sustained while ship was moored to dock during storm)

· § 197 Necessity based privilege to enter land in order to avoid harm with obligation to pay for resultant damages to property used as sanctuary.

Assault

· § 21 An actor is liable for assault where:

· He acts intending to cause a harmful or offensive contact with another or a third person…or an imminent apprehension thereof
· The other is thereby put in imminent apprehension thereof

· An actor is not liable for an assault where he lacks intent but puts the other at risk through recklessness (negligence instead)

· § 29 Imminent apprehension and future contact

· The actor must put the other in apprehension of imminent contact
· The actor is not liable for acts taken as steps towards future contacts, so recognized by the other (A threatens to hit B, walks across room and picks up bat, B leaves before A picks up bat)
· An assault exists where the actor makes threats of violence coupled with a definite action or “offer” to harm another, with the present ability to do so (A holds knife in a menacing manner before B while standing within reach of B) (Read, actor liable for assault where his workers surrounded victim, threatening him verbally and tucking up sleeves to show their readiness to attack him)

· No assault where the threat is of future harm

· Likewise, where there is no present ability to effect a harmful or offensive contact there cannot be an assault (Vietnamese Fisherman, actors not liable where they are observed with guns from long distance)

· Victim’s perception of actor’s present ability is operative. (Beach, actor who aims unloaded pistol at victim within range is liable as victim is reasonably fearful without knowledge that gun is unloaded.)

Intentional Infliction of Emotional Distress (IIED) 

§ 46 Outrageous conduct causing severe emotional distress

· Elements:

· Intentional:  deliberate or reckless (Constructive Intent/Substantial Certainty)

· Outrageous and extreme: “beyond all bounds of decency,” more than mere insults, threats, annoyances, indignities…NOT harmful and offensive
· Causation: was there preexisting distress? (Brandon)

· Severe emotional distress: “no reasonable person could be expected to endure”…physical harm not required, but it is evidence of distress.

· Evidenced in behavior

· Cannot be fleeting, must endure beyond the incident

· Examples:  missing work, vomiting, marital discord

· Actions often in debt collection cases, funeral services

· Reasonable fears for personal safety may be evidence of sufficiently severe distress (Siliznoff, Ford, Samms)
· IIED survives death (Brandon)
· Where incident is isolated and short in duration and victim shows no severe distress after the fact, there is no IIED (Jones v. Clinton, victim propositioned in odious manner but defendant abandoned advance upon rebuff and victim showed no severe distress afterwards)

· Insulting and hurtful language may constitute IIED where it is recognized as beyond bounds of decency for the community as a whole (Alcorn, racial slur) but may not where it is offensive merely to the class of individuals to which it is directed (Logan, homophobic slur)
· Victim’s particular susceptibility to emotional distress, and defendant’s knowledge of this susceptibility, may be evidence of outrageous conduct(Alcorn)

· Likewise, where the defendant has no reason to know of a plaintiff’s particular susceptibility, this lack of knowledge favors the defendant.

· There may be recovery for insults not amounting to extreme outrage where there is a special relationship between the parties.  A common carrier or public utility is liable to patrons for gross insults that reasonably offend, inflicting by carrier/utility’s servants while otherwise acting within the scope of their employment. (§ 48, 771)

· An employee may be afforded a higher level of protection because of the special relationship between he and his employer. (Alcorn) (Ford, employer failed to act after numerous complaints by plaintiff)

· Goes to outrageous and extreme conduct

· An employer may be held liable for IIED where it fails to respond to an employee’s allegations that one of its agents is harassing the employee, even where the agent’s conduct does not rise to the level of assault and/or battery or IIED.  Employer’s omission is considered independently. (Ford)

· Omission may be reckless but demonstrating the it was outrageous and extreme may be more difficult

· Plaintiff’s actions during and after the incident(s): missed work, marital/family problems, seeking other means for redress or to prevent further acts, therapy, further conduct with defendant in civil manner, etc., may be considered in determining whether “severe emotional distress” is present. (Ford, Jones, Siliznoff)  
Negligence
· Negligence is present where there is an accidental (unintentional) injury, caused by conduct that creates an unreasonable risk to others and actual harm results.

· Elements:

· Duty

· D owes P duty of care

· Breach

· D fails to exercise ordinary care.  This breach of duty is negligence (n)

· Causation

· Actual Cause/Cause in Fact

· Proximate Cause:  Are there any policy reasons for limiting liability

· Harm

Standard of Care
· Standard of care is objective, it is that of a reasonable man under like circumstances.  Burden of proof to show want of ordinary care is on P, rather than burden of showing “extraordinary care” laying with D.(Brown v. Kendall)

· Test for reasonableness of D’s conduct can be determined by balancing the burden of taking precautions against the probability that harm will result and the gravity of harm injury likely to results.  B=burden, P=probability, and L=injury.  Question is then whether B>PL, does the burden outweigh the likelihood that harm will result and is the harm sufficiently grave.  If B<PL, D owes duty of care.(U.S. v. Carroll Towing)  

· §291:  risk is unreasonable and act is negligent if the magnitude of risk outweighs the utility of the conduct or the manner in which the act is carried out.  

· §292:  utility takes into account social value of interest protected by conduct, whether the conduct advances this interest, and whether the interest can be advanced/protected by other means.  

· §293:  magnitude of risk considers the social value of the interests imperiled, the chance of the conduct invading the interests of the other, the likely extent of harm, and the number of persons who will be put at risk by the possible harm.

· Example of balancing, Davis v. Consolidated Rail (180), where P train inspector was injured while climbing under train.  Court held burden of D searching under entire train was too burdensome given low probability that someone was under the train, but that blowing the train’s horn was only a minor burden and should have been done.  
· Where probability of injury is low but risk is widespread, the burden of precautions may be aggregated, such that it may outweigh the probability of serious harm.(Washington v. Louisiana Power)  
· Where conduct leads to foreseeable risk because the parties involved are particularly susceptible to risk (teen drivers) and are induced to behave in a risky manner, and conduct is of little social/commercial utility, D’s actions inducing actors to behave in a risky manner may be negligence.(Weirum v. RKO)
· Sudden emergency doctrine:  D is not held to the standard of the reasonable person who has had the full opportunity to reflect on the consequences of his actions, but is held to a standard of the reasonable person under the circumstances.  This is merely a codification of the standard of the reasonable man “under the circumstances” because all negligence cases involve consideration of surrounding circumstances.
Negligence Per Se

· The standard of conduct required by a reasonable person may be described by legislative enactment.  SO…failure to obey the law may be evidence of failure to exercise reasonable care.
· Where an actor violates a criminal statute there is an inference of negligent conduct/breach on the part of the actor.(Martin)
· Tedla v. Ellman: statute in question must be a “safety statute,” aiming at protecting against the type of harm produced by the actor’s negligence, imposing a standard of care greater or more specific than that found in common law, as opposed to a “general duty” statute that sets out the general rules of conduct under normal conditions and aims at order and convenience.  
· Violations can be excused where compliance would create an unreasonable risk or where compliance impossible. (Tedla)
· Under Brown v. Shyne, there must be a logical connection between the violation and alleged negligence and the injured party must be in the class of people protected by the safety statute.  Statute in question here was licensing statute, it did not prescribe standards of conduct, as in Martin and Tedla.  

· The harm to the injured must be of the type that is contemplated by the statute.  The question is whether the harm was within the risk.  Problem 12:  Violation of handicapped parking statute is not NPS where handicapped party is forced to park in a non-handicapped spot and is robbed as a result.
Custom
· A standard of care may be found in established practices in an industry or enterprise, which courts may look to in determining whether an actor has breached.  Custom may be instructive but is not determinative.
· Evidence of adherence is not conclusive on the issue of ordinary care.  
· “When certain dangers have been removed by a customary way of doing things safely, this custom may be proved to show that a party has fallen below the required standard.”(Trimarco)  
· Custom need not be universal; it must be well-defined, in the same calling/business so that an actor may be charged with knowledge of it or negligent ignorance, and it must be reasonable.  Factors considered include: level of employment, cost, empirical evidence of its effectiveness in preventing harm.  
· Courts may find adherence to custom is not a defense if custom carries unreasonable risk, technology of precautionary measure is optimal and likely to be effective in preventing harm.(T.J. Hooper)  
· In applying custom, courts are mindful of how such implication will affect the interests involved, how feasible and practical imposition is, and whether there is consensus in the industry.  
· In medical malpractice custom is traditionally the standard.
Res Ipsa Loquitor

· The mere fact of an accident’s occurance gives rise to an inference of negligence and establishes a prima facie case.

· Presumption of negligence by D.  Burden shifts so that D must show that he was not responsible.  Underlying purpose is fairness to injured Ps who cannot show how D’s conduct caused his injuries.
· Common Law elements:
· Event must be one which ordinarily does not occur in the absence of someone’s negligence.

· Event is caused by agency/instrumentality in exclusive control of D.
· Event must not have been caused by any voluntary act of P
· § 328 elements:

· event does not occur in absence of negligence

· other responsible causes, including acts of P, are eliminated

· risk of negligence is within scope of D’s duty (e.g. not a trespasser)
· Restatment 3rd elements:

· accident causing harm is a type that usually occurs because of the negligence of one in the class of actors to which D belongs.  Note: exclusive control requirement has eroded.
· Classic example Byrne v. Boadle, where P injured by barrel which had fallen from a window in D’s warehouse.
· Other Factors considered:
· D is in better position to explain what happened than P and therefore must rebut presumption of his breach.  P access to instrumentality does not put him in same position of D where D controls instrumentality and has knowledge of its workings, and neither does injured P access to instrumentality immediately after injury. (Boyer)  
· Exclusive control may include management and maintenance even if D is not in physical control of instrumentality at time of injury.(Boyer)
· RIL is not applicable where P can show how D’s actions led to injury. Where P knows or may discover how accident occurred RIL is not available. (Shutt)
· Some direct evidence of D’s negligence may not destroy all inferences.  
· Example:  P who shows open switch causing train derailment may still be entitled to inference of D’s negligence in looking after switch.(244)
· Marrero and Ybarra, injuries during surgery, doctors are “class of actors” and they have better opportunity to know how P was injured due to special knowledge, standardized practice, division of responsibility, records.  In Ybarra, where there were multiple defendants, RIL makes it more likely that innocent parties will exculpate themselves.
· Court does not strictly adhere to control element here, for reasons of fairness.  Under R.2d, so long as “other possible causes” are eliminated, this seems ok.
· RIL cannot be applied if the time and place at which injuries were sustained cannot be sufficiently pinpointed or if there is sufficient possibility that the injuries when P was outside D’s control.(Louisville)
· Exclusive control may be extended to a D manufacturer where a product enters the steam of commerce and no intervening causes change it from the time it left D’s control until it caused P’s injury so long as D had control at the time of the alleged negligence.(Escola)
Modifications of the General Standard of Care
· Entrants on land

· §332 Invitees: public invitees (invited for purpose for which land is held open to public, inducement to enter is necessary, public invitees are not merely tolerated but desired) or business visitors. NOT SOCIAL GUESTS
· § 343 Standard of care for invitees.  Possessor is liable if the condition on the land is:

· known or by exercise of reasonable care would be discovered and possessor should know that condition presents unreasonable risk to invitees…and…

· he should expect that they will not discover or realize the danger or will fail to protect themselves against it…and…

· he fails to exercise reasonable care to protect them

· § 330 Licensees: allowed on land only with owner’s permission.  Social guests, police, firemen are licensees.
· § 342 Standard of care for licensees.  Possessor is liable if the condition on the land is:

· known or he has reason to know (note difference from above, where the standard is “discoverable”) of the condition and should realize that it involves an unreasonable risk of harm and should expect that they will not discover or realize the danger…and…

· he fails to use reasonable care to make the condition safe or to warn of the condition and risk…and…

· the licensees do not know or have reason to know of the condition and the risk
· Trespassers:  enter and remain on land without privilege

· General duty is to refrain from wanton and willful conduct, no liability for negligence.
· § 335 Artificial conditions highly dangerous to constant trespassers on a limited area:

· possessor must know that there is constant intrusion and condition must be:

· created or maintained by possessor
· known by possessor to be likely to cause death or serious bodily injury
· will not be discovered

· there is no warning of the condition

· § 337  Artificial conditions highly dangerous to known/discovered trespassers:

· possessor is liable for failure to use reasonable care to warn if he knows or has reason to know of their dangerous proximity to the condition

· the condition is of such a nature that trespasser will not discover or realize the risk
· Basically…owner must exercise reasonable care once the trespasser’s presence is known.

· For trespassers, there are no duties for naturally occurring conditions

· § 339 Attractive Nuisance/Child Trespassers

· possessor is liable if he knows/has reason to know (not “discoverable”-owner does not have to inspect) that condition is such that children will trespass in place where condition exists…and…

· he knows it is harmful

· children because of their youth will not realize risk

· utility of maintaining condition/burden of eliminating risk are slight in comparison to risk

· he fails to use reasonable care to eliminate the danger or otherwise protect the children.  In Lyshak, chasing boys off a golf course at every trespass was not enough.
· Rowland: first abrogation of rules determining duty by status of entrant.  D liable where P social guest injured hand on broken sink that D was aware of and failed to warn D of.  Courts following Rowland do not find status of entrant determinative of possessor standard of care but will consider it.  Rowland abolished all distinctions, even for trespassers, and established unitary standard based on forseeability.
Common Carriers and Motor Vehicle Guests

· Standard for common carrier is higher than that of reasonable care; “extraordinary care,” “utmost care”
· Automobile guest statutes lower the standard of care for drivers with guests.
Duty To Rescue

· No common law duty to rescue

· Duty to rescue arises where:
· There is a pre-existing relationship between the parties, such as that between a common-carrier and passenger, employer and employee, a school and students.
· Some action or practice undertaken by a party induces the other party to rely on that party in deciding whether it is safe to proceed in a certain activity.  The practice of the first party must be known to the second and must be established over a period of time so that the second party relies and the practice cannot be discontinued without reasonable care to warn the parties who act in reliance.  The first party thus assumes the duty of care to the second.(Erie)

· If a party begins an attempt to rescue, he must use reasonable care to affect a rescue.  He breaches his duty to the extent that his abandoned rescue deters other would-be rescuers from acting.(Lacey)
· Rescuer must actually deter?
· A duty may arise out of an implied promise so long as the other party reasonably relies.(Brown, Hospital ER refusal cases)
· A duty may arise where the injury stems from an instrumentality in the control of the would-be rescuer, such that the operator of an automobile had a duty to aid his injured and helpless passenger, regardless of whether his negligence caused the accident.(Tubbs) 
· §322 If the actor knows or has reason to know that by his conduct, whether tortious or innocent, he has caused such bodily harm to another as to make him helpless and in danger of future harm, the actor is under a duty to exercise reasonable care to prevent such further harm.
· Duty to warn:

· No common law duty to warn.  Duty may arise where a special relationship exists.

· § 315 duty may arise where there is a special relationship between the actor and a third person which imposes a duty to upon the actor to the control the third person’s conduct, or a special relationship between the actor and the other which gives the other a right of protection.  
· However, this duty to control may support affirmative duties for the benefit of third persons.  Relationship between doctor and patient who threatens a specific person may give rise to doctor’s duty to warn that person even if there is no relationship between the doctor and that person.(Tarasoff)  
· Factors to be considered in whether a duty exists include: identifiable third party at risk, accuracy of prediction giving rise to warning/certainty of harm, liability and privacy concerns of party with duty to warn and party creating the risk, contractual/commercial relationship of parties, alternative means of putting at-risk party on notice i.e. disclaimer, risk-creating party deterrence from treatment/services, burden on party with duty.
Actual Causation

· Actor’s negligence must cause the harm
· Two Tests:

· “But For” Test:  The defendant’s conduct is a cause of the event if the event would not have occurred but for that conduct.  Conversely, the defendant’s act is not a cause of the event if the event would have occurred if the defendant had never acted.
· Substantial Factor Test:  Used where “but for” test fails.  Where D ‘s act contributed but was not sole cause.  In such cases the “but for” test fails because D would get off where there were multiple “but for” casuses.
· D’s conduct is a cause of the event if it was a material element and a substantial factor in bringing it about the harm.
· Specific Causation:  Did D cause harm?

· Where there is a lack of direct evidence that D caused harm, evidence of D’s past actions creating like risk goes to actual cause so long as no effective action has been taken to reduce risk.  P may prove facts from which an inference of causation may be drawn.  Burden is on D to show that there was another cause.(Hoyt)  
· However, where P’s evidence does not work to eliminate other causes or show past instances of D creation of risk but merely increases the likelihood of D being responsible, there is not enough for actual cause.(Smith)

· General Causation:  Does D’s act generally cause this type of harm?

· Alternative liability:  where one or more negligent D’s may be responsible for P’s harm but only one could have caused the injury, and their actions create the same level of risk for the P, burden shifts to D’s to show that the other caused the harm .  (Summers)  
· This doctrine has been extended to cases where there is no evidence that all D’s are negligent or that all exposed P to same degree of risk but P has no basis for knowledge of who is responsible and D’s, because of special knowledge, are in clearly better position to apportion liability between themselves because some D’s may be able to exculpate themselves.(Ybarra)
· Other theories of recovery where P cannot show who specifically caused injury(Doe v. Cutter):

· Market Share:  Multiple D’s produce harmful product that poses the same degree of risk to all users(e.g. generic drug), so liability is apportioned by market share.(Sindell)

· Enterprise Liability:  Multiple D’s in industry create and follow safety standards, thus jointly control risk involved.(Blasting cap case)
· Concurrent and Successive Causation:
· Where two events or forces concur to cause harm and either one would have been sufficient to cause entire harm, the whole loss may fall on a single D and P is not prevented from recovery because he cannot show origin of all causes. Burden may shift to D to show that other cause was proximate cause. (Kingston)
· However, P’s recovery may be limited where D’s negligence occurs after a course of events leading to likely death or injury has been set in motion, so P would have likely been injured regardless of D’s negligence.  D is only liable for conscious pain and suffering prior to unavoidable injury. (Dillon)
Joint and Several Liability:  Each D is liable for all of P’s indivisible injury.

· Acting in concert:  D’s act together in pursuit of common goal.  A and B involved in drag race, A hits P, B does not.  A and B are both liable.  

· Acting independently:  A and B both driving negligently, P is injured but it is impossible to allocate harm.  Both A and B are liable for all of P’s injury.

Vicarious Liability
· The extent to which one party may be, because of his relationship with the tortfeasor, held liable for the harm actually caused by the other.  Generally comes up in master/servant relationships, where the actor acted on the behalf of another.
· Elements:

· Servant’s conduct must be tortious
· Master must have control or right to control the servant’s harmful behavior
· Acts must be committed “within the scope of employment”
· Master-servant relationship can be employment or services can be gratuitous
· Exception-Independent Contractors: §409 Employer not liable for contractor’s wrongful conduct

· Restatement of Agency § 220 Definition of Servant, factors considered:

· Extent of master’s control

· Is employee in distinct occupation or business

· Is work usually done under supervision of master

· Skill required by employee

· Who supplies the instrumentalities and where is the place of work

· Length of employment

· Method of payment

· Is work part of regular business of master

· Do parties intend to create master/servant relationship

· Is master in business

· Whether or not a servant is an independent contractor:

· Throop (151):  Travelling salesman in auto accident is independent contractor where he owns vehicle, controls schedule and itinerary

· Scorpion (152):  Actor may be servant in some functions and independent contractor in others

· Restatement of Agency §229 Scope of Employment, factors considered:

· Conduct must be authorized or incidental to authorized conduct

· Factors:

· Act commonly done by servants

· Time, place and purpose of act

· Previous relations between parties

· How business is apportioned between master and servants

· Act outside enterprise of master or not entrusted to servant

· Master has reason to expect act 

· Similarity to authorized act

· Master furnishes instrumentality

· Departure from normal method of accomplishing result

· Act is seriously criminal

· Courts are increasingly willing to hold masters vicariously liable for intentional torts of their servants.  Factors taken into account include the time and space of the act, whether act was motivated by concern for master’s interests, master’s forseeablility.

· Master’s typical defenses are:

· To claim that servant was independent contractor

· To claim that servant was acting outside the scope of his employment

· Frolic and Detour: conduct that falls outside the scope of employment.  Classic example is employee dispatched to make delivery who runs a personal errand.

· Exceptions to General Rule of Non-Liability for Independent Contractors:
· Employer is negligent in selecting, instructing, or supervising IC.  Employer is negligent in its own right here.  Niece (155)

· Duty of employer is nondelegable.  Stropes (156) home for retarded children has nondelegable duty to protect.

· Work is inherently dangerous

· Example of the last two exceptions:  common carriers, municipalities, hospitals, mental institutions, security services

· Master has right of full indemnification against the servant

· Other Forms of Vicarious Liability

· Joint Enterprise

· No master-servant relationship but both parties have right to control other’s conduct.  Conduct of one is imputed to all and must have been committed in the course of the enterprise.

· Elements of joint enterprise:

· Contract to enter into undertaking with common purpose, community of interest, and equal right over agencies employed.

· Classic example is business with shared profits and mutual control over physical operations

· Family Purpose

· Generally auto accidents:  imposes liability upon owner of automobile while family member is operating for family purpose.

Proximate Cause/Legal Cause
· Presupposes existence of legal cause
· Is not a question in all cases, only those where there may be some policy reason for limiting liability, generally limited to freak accident cases
· First Question- is the P Forseeable?
· Did the accident injure someone who was in no way threatened by D’s act?  D’s act would foreseeably cause harm to A but instead B, who was outside the none of danger and to whom no harm could have been foreseen, is injured. 

· Rule from Palsgraf:  D is only liable to foreseeable P’s.  P must be in “zone of danger,” as defined by D’s original act, to be foreseeable.  If D is acts negligently towards A but not towards P, D is not liable for injury to P that occurs by some freak accident.
· Cardozo states this in terms of duty:  There is no duty to, and thus no negligence and no liability, to the unforeseeable negligence.

· Statutes:  For P claim based on violation of statute setting standard of care, P must show that statute was designed to protect harm suffered and that P is in the class of persons that the statute was intended to protect.  (Gorris, Morales)  Example:  Statute imposing liability on car owners who leave cars unlocked does not protect car thief.
· Rescuers are foreseeable P’s.
· Second Question- Are the consequences a foreseeable result of D’s negligent act?

· Foreseeable consequences:  Generally D is liable for all foreseeable consequences of his negligent act.  Question is whether the consequences are different from those that might be expected to flow from the D’s negligence.
· Palsgraf Dissent:  Duty of reasonable care is general, not to specific individuals, so D should be liable for all proximate consequences in and outside “zone of danger.”  Whether a consequence is proximate is determined by:
· Was act a “substantial factor” in causing the harm
· Was there a natural and continuous sequence of events
· Were there any intervening causes
· Is the cause likely to produce the result
· By the exercise of prudent foresight could the result be foreseen
· Was there remoteness in time and/or space
· Same Hazard Rule:  D’s responsibility must be limited to harm which results from the realization of the particular risk or hazard which D has created by his original act of negligence.
· Rescue attempt is a foreseeable consequence.  So long as P reasonably believes that victim is in danger, D may be liable to injuries suffered by P in attempting to affect a rescue with reasonable care.
· One exception is Eggshell rule:  D takes P as he finds him.  D is liable for full extent of P’s harm, even if extent is unforeseeable because of P’s particular susceptibility to injury.
· Intervening Causes/Supervening Causes: Do not of themselves insulate D.
· Intervening cause comes into active operation after the D’s negligent act. 
· Test is generally for forseeability of Intervening cause.
· D is not simply released from liability when risk he created comes to pass.
· D is not liable unless his conduct has created or increased an unreasonable risk which if acted upon will cause harm.
· D is liable where his act creates a situation of increased risk that does not terminate when initial risk is averted, even if specific injury and specific intervening actor is not foreseeable.  Example: A negligently forces B’s car off road.  B’s passenger C walks up road to warn oncoming traffic to danger ahead and is hit.  A is liable because the intervening cause is within the “bundle of risks” created by D’s act.(Marshall v. Nugent)
· Generally, an intervening act that is deliberate and knowing will release the D from liability unless such acts are reasonably foreseeable.
· D is not liable where gas spill caused by its negligence is maliciously ignited by A and P is injured.(Watson)
· D is liable where harm sought to be prevented is intervening willful or criminal act that is reasonably forseeable.  D negligently stores chemicals so children access them and cause harm.(Kush)
· § 457, D may be liable for subsequent harms resulting from treatment of P’s original injuries.  D is liable where P is further injured in ambulance crash.(Atherton)
· Other approaches to Proximate Cause:

· § 431:  D conduct is “substantial factor” and there is no rule of law relieving D from liability because of the manner in which his negligence has resulted from the harm.
· § 433  Determining what is a substantial factor:
· Number and extent of other factors involved
· Whether D’s conduct created a force in continuous and active operation up to the time of the injury or has created a situation harmless unless acted upon by other forces that actor is powerless to effect
· Lapse of time
· Direct Consequences:

· D who is negligent must take existing circumstances as they come, and may be liable for consequences brought about by his acts, even though they were not reasonably anticipated.
· Kinsman:  D is liable for “direct consequences” of his act, even if unforeseeable and far greater than would be expected, so long as damage is of same general sort that was risked.
· Polemis:  It is immaterial that the damage caused is not the exact kind of damage that would foreseen from D’s negligent act, so long as damage is directly traceable to D’s negligent act.  Exact operation of negligent act and damage resulting is immaterial.
Mental and Emotional Harm

· At common law, “impact rule” prevented P from recovering for fright without physical impact.
· P cannot recover where he was not put in peril by D actions, P was not within “zone of danger.”(Waube)  Policy reasons for this rule are undue burden on D’s like motorist, liability out of proportion to negligence, fear of false claims and unlimited liability
· Dillon v. Legg: “Zone of Danger” rule rejected, court instead considers for foreseeability:
· P proximity to scene
· Whether shock resulted from “sensory and contemporaneous observance of the accident” as opposed to notice from third party
· Relationship between P and victim (generally limited to immediate family)
· Thing v. La Chusa:  Converts Dillon guidelines into elements- P must be:
· Closely related to victim
· Present at the scene of accident and aware that it is causing injury to victim
· Subjected to severe emotional distress
· Direct victim theory:  P may have claim as direct victim, as opposed to a bystander, of D’s negligence where D  has duty arising from preexisting relationship with P, as in the case of an obstetrician’s duty to a mother and her unborn child.(Burgess)
Contributory Negligence

· P is contributorily negligent and barred from recovery where his negligence prevents him from avoiding injury due to D’s negligence.(Butterfield)
· § 463 defines contributory negligence as “conduct on the part of the P which falls below the standard to which should conform for his own protection, and which is a legally contributing cause co-operating with the negligence of the D in bringing about P’s harm.”

· Where D would have avoided injury to P by exercise of due care, despite P’s negligence, P’s negligence does not bar his recovery.(Davies)  D duty is independent of P’s negligence.  P’s negligence does not excuse D from duty.  

· Rule of Davies is last clear chance doctrine: 
· § 479:  A negligent P who is helpless is not barred from recovery for harm caused by D’s subsequent negligence, if, immediately preceding harm,

· P is unable to avoid harm by reasonable vigilance and care, and 

· D fails to utilize his then existing opportunity to avoid the harm, when

· He knows of P’s helplessness and the peril involved, or

· Would discover and realize P’s peril with exercise of due care
· § 480:  A negligent P who by exercise of reasonable vigilance could discover risk of D’s negligence and avoid harm, can recover only if D,

· knows P’s situation, and

· realizes P is inattentive and unlikely to discover risk in time to avoid, and

· thereafter is negligent in failing to use his then existing opportunity to avoid the harm
· Assumption of Risk
· 2 types of assumption of risk:
· Primary:  alternate expression that D is not negligent.  D either owed no duty or did not breach
· Secondary:  affirmative defense to established breach of duty.  Phase of contributory negligence.  Issue is whether reasonable person would have incurred the risk and if he would have conducted himself as P did.  Assumption of risk in its secondary sense was a mere phase of contributory negligence, the total issue being whether a reasonably prudent man in the exercise of due care would have incurred the known risk and, if he would, whether such a person in the light of all of the circumstances including the appreciated risk would have conducted himself in the manner in which plaintiff acted.
· Depending on how AOR is alleged, burden of proof rests accordingly.  Primary:  P has burden to show D duty and/or breach.  Secondary:  D has burden to show P’s negligence.
· § 496 on AOR, P who understands risk of harm caused by D’s conduct or a condition on/in D’s land/chattels, and who voluntarily chooses to enter or remain within the area of the risk manifesting willingness to accept risk, is not entitled to recover for harm within that risk.  P must know of unreasonableness of risk and does not assume risk if he is prevented from avoiding the harm by D’s tortious conduct.  This differs from the Meistrich rule, where AOR is not an independent defense save for express agreements to assume risk by P, but a mere phase of contributory negligence.
· Note on exculpatory clauses and disclaimers:
· P may be barred from recovery but clauses may be void as against public policy.  Liability cannot be disclaimed by a party “performing an act in the public interest.”  Landlords, schools, car dealers have been held as performing acts in public interest.  
Comparative Negligence
· P recovery may be reduced but not altogether barred by P negligence.
· Uniform Comparative Fault Act:
· Contributory fault chargeable to P diminishes proportionately P’s damages.
· Fault includes acts or omissions that are in any measure negligent or reckless toward the person or property of the actor or others, or that subject a party to strict liablility.  Also included is breach of warranty, non-contractual assumption of risk, misuse of a product for which D would otherwise be liable, and unreasonable failure to avoid injury or mitigate damages.
· Apportionment of damages is determined by the percentage of total fault of the parties involved.  Two or more persons may be treated as a single party.  Trier of fact shall consider nature of parties’ actions and causal relationships between conduct and damages claimed.
Strict Liability/Liability Without Fault

· Liability for proximately caused harm from certain categories of conduct
· Categories:
· Animals
· Trespass by livestock § 504
· Wild animals-owner only liable for known dangerous propensities of class of animal.(§ 507)  Filburn says you keep wild animals at your own peril, unless animal is shown harmless by nature.
· Pets-generally SL only applies if owner knows of particular propensity for harm that is abnormal and harm results from dangerous propensity of which owner has reason to know.  P may need to show prior attacks.
· Abnormally Dangerous Activities
· Unnatural use of land-something brought on or maintained on D land that is likely to cause harm if it escapes.(Rylands)
· Determination on use of land is to be determined by attendant circumstances and conditions, and whether the use was contemplated by the parties involved.  Court balances risks and benefits of use of land.(Big Lake Oil)
· Siegler/§ 520-What is abnormally dangerous activity:

· High degree of risk

· Gravity of harm

· Whether risk can be eliminated by use of reasonable care

· Whether activity is common usage

· Appropriateness of activity in place that it is carried out
· Value of activity to community

· Danger must be “within the risk” created by the abnormally dangerous activity-harm must be result of risk that makes activity ultrahazardous.  Question is whether the kind of harm resulting is the kind of harm that makes the activity abnormally dangerous.  Example: Blasting co. not liable to mink farmer.(Preston Mill)

· § 524:  Bars strict liability where the harm would not have occurred but for the unusually sensitive nature of the P’s activity.

· Other defenses to SL: assumption of risk, contributory negligence where P “knowingly and unreasonably subjected himself to the risk.”
· Note:  Barring recovery in SL for contributory negligence is inconsistent with “no fault” basis of SL
· Policy Reasons for SL:
· SL may be appropriate where harm usually precludes P from showing D’s negligence.  Example:  evidence destroyed by fire. (Siegler)
· No exercise of reasonable care can eliminate or reduce risk
· Risk is non-reciprocal-D creates more risk than he is subject to (Airplane strictly liable for ground damage but not midair collisions)
· Increased liability is disincentive to actors engaging in what may be socially undesirable activities
· Spreading of loss to parties who benefit from the activity
· Systematic problems encountered by Ps in negligence actions(Siegler)
Products Liability

· 3 types of defects:
· Manufacturing defects:  Particular units different and inferior to majority.  Defect dangerously interferes with product function only in defective products.
· Design defect:  defect is shared by each unit in a product line, so product is generically dangerous.
· Marketing defect:  failure to instruct and warn of hidden dangers.  Generic danger.
· 3 theories of liability:
· Negligence
· Warranty
· Strict Liability
· No privity is required in negligence claim so long as D manufacturer has knowledge that product is reasonably certain to cause harm when negligently made and knowledge that product will be used by persons other than the immediate purchaser.(MacPherson)
· Breach of warranty
· Express warranty:  promise that product will perform in certain manner
· Implied warranty of merchantability:  promise that product is free from defect and meets general standards of acceptability
· Cushing:  Implied warranty of wholesomeness runs to P from D lunch counter even though food causing injury was not made by D.  
· Implied warranty of fitness for a particular purpose:  promise that product meets special needs communicated to seller.
· Courts have rejected privity requirement of Contract law and extended implied warranties to end users.(Henningsen)
· Strict Liability:
· Greenman:  D is strictly liable for injuries if product is used in its intended manner and as a result of defect in design or manufacture such that P is not aware of product is unsafe for its intended use.
· § 402(522)  D seller of unreasonably dangerous product is strictly liable for injuries to end user if he is engaged in the business of selling the product and it is expected that product will reach the user or consumer without change in condition from time of sale.
· Seller liable for to take precautions so that product will remain in safe condition from sale through delivery
· “Unreasonably dangerous”- product is dangerous to an extent beyond that which would be contemplated by the ordinary consumer with ordinary knowledge common to the community as to its characteristics.
· §1 All commercial sellers or distributors are liable for injuries caused by defective products.  Generally all commercial entities in vertical chain are jointly and severally liable to P, and each seller has a right of indemnity against those above him in chain.
· §3 Inference that harm was caused by defect may be drawn without proof of specific defect if the incident that harmed P was of a kind that
· ordinarily occurs as a result of defect…and
· was not solely the result of causes other than the defect
· Policy reasons for strict products liability:
· Compensating injured Ps more adequately
· Spreading losses among those who consume products
· Forcing sellers to live up to promises on safety
· Redressing disappointment of consumer expectations
· Deterring the marketing of defective products
· Easing the evidentiary burden on Ps to prove seller negligence
· Controlling wasteful accident costs
· Discouraging consumption of hazardous products
· Encouraging investment in product safety
· Courts are split on applying strict liability to used products
· §20 A commercial seller of new and like new products is generally subject to the rules governing new product sellers
· Failure to warn theory:  product does not have manufacturing or design defect but is unreasonably dangerous/has hidden dangers.
· hidden danger must be known/knowable to manufacturer in light of best scientific/medical knowledge at time. (Owens Corning)

· Mosk Dissent in Owens Corning: knowledge requirement makes failure to warn claim a negligence claim

· Defense:  Open and obvious risks need no warning.  Question is if risk is outside the realm of common knowledge of users.

· Warnings must cover reasonable misuse/inherent limitations of the product.  Example:  warning on top step of ladder.
· Warnings may be ineffective in cases where the risk arises from inattentiveness or forgetfulness.  Question of whether warning would be adequate.  P must show that warnings would have prevented their injuries.
· To whom should warning be given.  Learned intermediary, special knowledge (Doctors).
· A manufacturer cannot discharge its duty to consumers by warning alone.(Uloth, §2 comment L: adoption of a safer design is required over a warning that leaves a significant residuum of risks)  

· Defective Design

· Originally two categories:

· Flawed design:  Product is “self-defeating” in a dangerous way

· Where product is not “self-defeating,” defect is more difficult to show.

· Patent Danger Rule: no liability for injury caused by obvious risk created by product’s design.  This rule is no longer accepted.  Rejected in McCormack-Vaporizer case.  Rejected in Camacho-Motorcycle crash bar case.

· Policy reason against this rule: the clearer the danger, the less liability.

· Express warranty:  Manufacturer warrants that product will perform safely and not cause the type of injuries suffered by P.  Example:  “This windshield safe under the hardest impact.”(Baxter)  
· Available today whenever the product fails to live up to the promises of safety made by the manufacturer

· Tests for Defective Design:
· Risk-Utility/Balancing Test (Troja):

· Usefulness and desirability

· Safety aspects of product, likelihood and seriousness of injury

· Availability of safer substitute

· Manufacturer’s ability to eliminate the risk without harming utility or costing too much
· User’s ability to avoid danger by using ordinary care

· User’s anticipated awareness of danger because of obvious condition or warnings

· Feasibility of manufacturer spreading loss by increasing price or by liability

· Risk utility test is not appropriate where a product poses an “inherently unreasonable” risk. (Phipps, gas pedal that sticks)

· Showing a reasonable alternative design (Singleton, tractor rollover case):

· Technological feasibility of alternative at the time the suspect product was manufactured

· Availability of materials required

· Cost of production

· Price to consumer

· Chances of consumer acceptance

· §2 Product is defective by design where:

· foreseeable risks of harm posed by the product could have been reduced/avoided by adoption of safer design and omission of the alternative design renders the product unsafe.
· §2 Comment L:  Manifestly unreasonable design/products of questionable social utility.  P may still be required to show safer alternative design.  Example:  Toy pellet gun, alternative would be guns that shoot ping-pong balls.  If the feature of which P complains is feature that users put value on then P need not show alternative.  Example:  Exploding cigar.

· Consumer Expectations test:

· P is entitled to an inference of defect where the“article sold must be dangerous to an extent beyond that which would be contemplated by the ordinary consumer who purchases it, with the ordinary knowledge common to the community as to its characteristics”
· only applicable under conditions which an average consumer of that product could have fairly definite expectations. (Heaton, truck hits rock at high speed)

· rejected by R.3d as stand alone/determinative test, but consumer expectations may play a role in risk-utility
· Conformance to consumer expectations does not prevent a finding of defective design/is not a valid defense.  
· The mere fact that a risk is open and obvious, and that the product thus satisfies consumer expectations, does not prevent a finding that the design is defective.

· Modified Consumer Expectations Test (Potter v. Pneumatic Tool):  in cases involving complex products, provides jury with product’s risks and utility and then inquires whether a reasonable consumer would consider the product unreasonably dangerous.
· Risk/Utility shapes consumer expectations.

· P not required to show feasible alternative design because it is too burdensome.

· 2 Prong Test (Barker v. Lull):

· P may prove that product failed to perform as safely as consumer would expect…or

· P proves design proximately caused his injury and D fails to prove that design utility outweighs risks.  D has burden on risk/utility.

· Consumer expectations test has no place in complex design defect cases, it is reserved for cases in which the everyday experience of the product’s users permits a conclusion that the product’s design violated minimum safety assumptions.  In those cases expert testimony is not allowed. (Soule)

Damages

· Compensatory Damages:  basic measure is amount of monetary compensation necessary to restore P to preinjury condition.  Where restoration is not possible difference between pre-injury and post-injury conditions is measured.
· Medical Expenses:
· Must be reasonably related to D wrongful conduct
· Must be reasonable in amount
· Avoidable consequences rule:  P cannot recover for the consequences of D act that P could have avoided by taking reasonable harm-reducing measures.
· Does P have reasonable grounds for refusing medical treatment?
· Religious objection will be weighed but is not determinative (Williams v. Bright)
· Future medical expenses may be recoverable for present value if they are proven with reasonable certainty
· Medical monitoring costs may be recoverable in exposure cases.
· Collateral source rule:  damages are generally not mitigated on account of payments received from sources other than D
· Applies to both gratuitous and contractual services
· Non-pecuniary losses:
· Pain and Suffering:
· P may recover for ongoing pain and suffering even if medical treatment has been exhausted. (Walters)
· Consciousness is necessary to recover
· Loss of enjoyment of life:
· Some degree of cognitive awareness is necessary (McDougald)
· Is not considered as separate component of damages because of fear of duplicative and excessive awards (McDougald)
· Dissent:  Loss of enjoyment is objective loss, like loss of a limb.
