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· Article 9

· General Provisions & Definitions
· Scope:  § 9-109.

· A transaction, regardless of its form, that creates a security interest in personal property or fixtures by contract.

· Sale of accounts, chattel paper, payment intangibles, or promissory notes.

· Except, a laundry list of stuff in § 9-109(d)
· Secured Party:  § 9-102(a)(72).

· A person in whose favor a security interest is created or provided for, whether or not any obligation is outstanding.

· A person to which accounts, chattel paper, payment intangibles, or promissory notes have been sold.
· Debtor:  § 9-102(a)(28).

· A person having an interest, other than a security interest or other lien in the collateral.

· A seller of accounts, chattel paper, payment intangibles, or promissory notes.

· Lien Creditor:  § 9-102(a)(52).

· A person who has acquired a lien on property by attachment, levy or the like;

· An assignee for the benefit of creditors, a receiver or a TIB.

· Security Interest:  § 1-201(37).

· An interest in personal property, fixtures which secures payment of an obligation

· Any interest of a consignor or buyer of accounts, chattel paper, payment intangibles or promissory notes in a transaction subject to Art. 9.

· Collateral:  § 9-102(a)(12).

· Property subject to a security interest;

· Proceeds to which an interest attaches;

· Accounts, chattel paper, payment intangibles that have been sold; and

· Goods that are the subject of a consignment.

· Proceeds:  § 9-102(a)(64).

· Whatever is acquired on the sale or other disposition of collateral;

· Whatever is collected on or distributed on account of collateral;

· Rights arising out of collateral;

· Claims arising out of the loss, nonconformity or interference with the use of, etc. of collateral, to the extent of the value of the collateral; or

· Insurance payable by reason of the loss, nonconformity, defects, infringement of rights in or damage to the collateral, to the extent of the value of the collateral payable to the debtor.  

· Consumer goods: goods used bought for use primarily for personal, family or household use.  § 9-102(a)(23).

· A purchase money security interest exists if:  § 9-103.

· The goods are purchase money collateral with respect to that security interest

· Purchase Money Collateral:  “Goods or software that secures a purchase-money  obligation incurred with respect to that collateral”  § 9-103(a)(1)

· Purchase Money Obligation:  “an obligation of an obligor incurred 

· As all or part of the price of the collateral, or   (Seller PMSIs)

· For value given to enable the debtor to acquire rights in or the use of the collateral if the value is in fact so used.”  § 9-103(a)(2).  (Lender PMSIs)

· Goods:  All things that are moveable when a security interest attaches. § 9-102(a)(44).

· Attachment  

· A security interest attaches to collateral when it becomes enforceable against the debtor, unless the agreement expressly postpones the time of attachment.  § 9-203(a).  The interest becomes enforceable when:  § 9-203(b).

· Value is given; § 9-203(b)(1).  A person gives value for rights if he acquires them:  § 1-201(44)

· In return for a binding commitment to extend credit, whether or not drawn upon.

· As security for or in total or partial satisfaction of a pre-existing claim,

· By accepting delivery pursuant to a pre-existing contract for purchase, or

· Any consideration sufficient to support a contract

· Debtor has rights in the collateral; § 9-203(b)(2).
· Ownership, OR
· Power to transfer good title to the secured party.
· A person with voidable title transfers good title to a good faith purchaser for value.  § 2-403(a)

· Voidable title is acquired by any common law notion of voidable title (adverse possession, found items) or through a voluntary transfer under circumstances described in § 2-403(1) (a) – (d).

· A few courts will say that there is no voluntary transfer to a third party who misrepresents himself because there was no intent to transfer to the actual recipient.  More courts will say that there is no voluntary transfer if delivery is made to a mistaken address or diverted.

· Good Faith:  “Honesty in Fact” § 1-201, (for merchants) observance of reasonable commercial standards of fair dealing in the trade.  § 2-103.

· Purchase:  Voluntary transfer.  § 1-201.

· Entrustment:  § 2-403(3).  [The entrustee may transfer a good security interest to a BICOB]
· Entrustment to a merchant who deals in goods of the kind gives the entrustee the power to transfer whatever title the entruster had.

· Entrustment is any voluntary transfer of possession to a third party, acquiescence in third party’s possession or a bailment.  (A seller in possession cannot be a bailee for assumption of risk purposes…)

· Merchant must actually deal in goods of the kind.  Porter v. Wertz.

· To a buyer in the ordinary course of business.  

· Buyer in the ordinary course of business:  A purchaser who, in good faith, takes without notice, in the ordinary course, from someone who deals in goods of the kind.  § 1-201(9)

· BIOCOB takes subject to owner’s encumbrances, leaseholds, etc.

· A BIOCB may be “buying” a security interest rather than title to the goods.
· And either:  §9-203(b)(3).
· The debtor has authenticated a security agreement that provides a description of the collateral; 
· An agreement that creates or provides for a security interest.  § 9-102(a)(73).

· Some courts (like Maryland) require formal language of a grant of a property interest.  Other courts will impute intent to grant an interest.  In re: Bollinger, 24 (looking “at the transaction on a whole in order to determine if there is a writing or writings, signed by the debtor, describing the collateral which demonstrates an intent to create a security interest in the collateral.”).

· A signed financing might substitute for a security agreement, but cannot add to an integrated security agreement contract.

· The document defines the agreement between the parties.

· The security agreement must contain a reasonable description of the collateral.  § 9-108.

· Lists, categories, types of collateral, quantity, allocation formula, or any other method.

· May not use “supergeneric” descriptions “all assets” or “all personal property”

· Category description is insufficient for securities, consumer goods, or commercial tort claims.

· The collateral is in the possession of the secured party pursuant to § 9-313; or 
· The collateral is a deposit account, electronic chattel paper, investment property, or letter of credit right and the secured party has control under §§ 9-104 - 07.  

· Regardless of written form, the security interest may only be granted by contractual agreement between the secured party and the debtor.

· The security agreement, whether required for attachment or conforming to the requirements of § 9-203(b)(3)(i) describes the relationship between the secured party and the debtor.
· Specific circumstances or collateral:

· A security interest always attaches to proceeds.  § 9-315(a).

· Attachment to a new debtor:  § 9-203.
· New Debtor is a party who, by operation of law or by contract § 9-203(d).

· The security agreement becomes effective to create a security agreement in that party’s property.  [Stock Purchaser]

· A person who becomes generally obligated for the obligations of the original secured party, including the obligation secured by the security agreement, and acquires or succeeds to substantially all of the assets of the original secured party.  [Asset Purchaser]  

· If a new debtor becomes bound as a debtor by a security agreement entered into by another person, the agreement satisfies § 9-302(b)(3) [requiring a written agreement, possession or control] with respect to existing or after-acquired property of the new debtor to the extent the property is described in the agreement, and a new agreement is not necessary to make the security agreement enforceable.  § 9-203(e).

· After-acquired property:  § 9-204.

· A security agreement may generally provide for an interest in after-acquired collateral.

· A security agreement may not attach to after-acquired consumer goods or commercial tort claims.
· A security agreement may provide that the collateral secures a future advances.

Perfection
· Perfection by Filing

· Attachment, and

· Financing Statement:

· A Financing statement is sufficient only if it contains:  § 9-502
· Name of the Debtor.  §§ 9-502
· Name of the Secured Party.  § 9-502.
· Description of the Collateral:  (In addition to the § 9-108 description, a financing statement may use supergeneric terms.  § 9-504.)
· Required Elements:  § 9-516 describes what a filing office may not reject and § 9-520 states that a filing office must reject anything that does not meet the requirements of §9-516.

· Mailing addresses of the Debtor and Secured Party.  §9-516

· Identification of the Debtor as individual or organization, and if an organization, the type, jurisdiction and ID number.  § 9-516.

· For amended statements, the initial statement.  §9-516.

· Filing Fee.  § 9-516.

· Name: § 9-503.
· For registered entities, this must be the name, as registered.

· Otherwise, the individual or organizational name, or the names of all of the partners/members.

· A financing statement is effective even if it omits a trade name.
· A debtor need not sign a financing statement, but must authorize filing.  Entering into a security agreement or acquiring collateral subject to a security interest authorizes the secured party to file.  § 9-509.

· Amendment:

· May be made to update any material item.  § 9-512.

· To reflect assignment of the interest.  § 9-514.

· A secured party must remove a financing statement at the request of the debtor if there is no debt outstanding.  §9-513.

· Duration:  § 9-515

· A financing statement lasts for five years.

· It may be renewed only during the six month period immediately prior to its termination date.  

· A continuation statement relates back to the priority of the original statement.

· A security interest whose perfection lapses is deemed never to have been perfected.  § 9-315(c).

· Effectiveness of a Financing statement
· A financing statement is effective if it is conforming, paid for, and is delivered to the appropriate office.  The secured party is not responsible for the incompetence or caprice of the filing office.  § 9-517.
· Financing Statement defines the rights of the secured party against other creditors

· Items listed in the financing statement which are not listed in the security agreement are not perfected because the security interest has not attached to the items.

· Change of Name:  § 9-507.

· A financing statement is not rendered ineffective [in existing collateral] if, after filing, the information becomes seriously misleading [name is wrong due to change.]

· If a debtor changes its name, the financing statement is: 

· Effective to perfect a security interest in collateral acquired by the debtor before, or within four months after, the change,

· Not effective to perfect a security interest in collateral acquired by the debtor more than four months after the change, unless an amendment to the financing statement which renders the financing statement not seriously misleading is filed within four months after the change.
· Effect of Errors and Omissions:  § 9-506.

· An error or omission in a financing statement is not important unless it is seriously misleading.

· Seriously Misleading:  

· Inclusion of a trade name rather than a legal name is seriously misleading.

· An error is seriously misleading if the filing office’s search logic will not find the statement when looking for the formal name of the debtor.

· Effectiveness against a new debtor:  § 9-508.
· Unless the financing statement is seriously misleading, a financing statement naming the original party is effective to perfect a security interest in collateral which the new debtor has or acquires rights to the extent that the financing statement would have been effective against the original debtor.

· If the difference in the name between the new debtor and the old debtor makes the original financing statement seriously misleading, the financing statement is:
· Effective to perfect a security interest in collateral acquired by the new debtor before, or within four months after, the change.

· Not effective to perfect a security interest in collateral acquired by the new debtor more than four months after the change, unless an initial financing statement providing the name of the new debtor is filed within four months after the change.
· A financing statement is required to perfect an interest in:  § 9-310

· Tangible goods not in possession of the secured party.
· Intangibles.  (Accounts, patents, etc.)

· A financing statement is permitted but not required to perfect an interest in:
· PMSIs in consumer goods (automatically perfecting).

· Tangible goods, chattel paper, negotiable documents, instruments or investment property (may also be perfected by possession.)  § 9-312(a).
· A financing statement does not perfect an interest in:

· A deposit account or money.  §§ 9-312(b), 9-
· Letter of Credit Rights.  § 9-314.

· chattel paper proceeds, as against a purchaser for value.
· Perfection by Possession/Control

· Attachment, and:
· Possession:  
· When the debtor no longer has unfettered control over the collateral.  In re Rolain, 90.

· Is effective when it puts a third party on notice.

· Perfection by possession is effective as long as the possession exists.

· Control:  §§ 9-104 - 07

· A bank account is subject to control if:  the secured party is the bank, the secured party is a named owner of the account, or if the bank expressly authorizes control.

· Control of investment property is governed by § 9-106 and Art. 8.  Control of L/C are governed by §9-107 and Art. 5.
· Mandatory:  Only possession perfects a security interest in:  § 9-312(b).
· Deposit Accounts,

· Money

· Letter of Credit Rights

· Permissive:  Possession will perfect a security interest in:  § 9-313
· Goods of all types,

· Documentary collateral
· Automatic Perfection:  § 9-309.

· PMSIs in consumer goods.
· Sale of payment intangibles or promissory notes, and assignment of only a portion of a debtor’s accounts or payment intangibles.  

· This is why it matters whether the transaction is a sale or security interest of accounts – sales of accounts need not be filed.

· Security interests in accounts must be filed to perfect.  § 9-310.

· The difference appears to be practical – if the assignment was part of regular consumer financing, then it is a security interest.  Tri County Materials, 186.

· Continued Perfection

· Choice of Law:  § 9-301.

· The law of the jurisdiction in which the debtor is located governs perfection and priority of a security interest perfected by filing.

· The law of the jurisdiction in which the collateral is located governs the perfection and priority of a security interest perfected by possession.

· The local law of a bank’s jurisdiction govern perfection and priority of a security interest in a deposit account (which must be perfected by control), unless superceded by the agreement between the bank and its customer.  § 9-304.

· Choice-of-law provisions determine which state’s statutes govern, and each state’s statute says “file in my state’s office.”

· Change in location of the debtor.  § 9-316.
· Location of the Debtor:  § 9-307.

· For individuals, that individual’s principal residence.

· For registered entities, the state of registration.

· For non-registered entities, the state of its chief executive office.
· Where the debtor’s location changes, a financing statement filed in the debtor’s original jurisdiction is effective to perfect the security interest:
· Perfection would otherwise lapse;

· Four months after a the debtor’s change of location.

· Priority

· Generally

· Order of priority:

· A party in control of a deposit account takes first priority in that deposit account.  §§ 9-327.

· The party in control as defined in § 9-104 (bank and named account holder) has priority over parties not in control.

· The currently possessory bank has priority over other parties in control.

· Furthermore, the bank can always exercise a right of setoff.  § 9-340.

· Other parties have priority dating from the time they obtained control.  

· Only then may other interests, including proceeds interests, take the funds in the account.  [Interests in cash proceeds may only be perfected by control, unless they are proceeds, perfected by § 9-315(c), (d)(2).
· A qualified PMSI takes second priority.  § 9-324.

· Multiple perfected security interests:  

· Between perfected interests, the first to file or perfect.  § 9-322(a)(1).

· A perfected security interest has priority over an unperfected interest. § 9-322(a)(2).

· A perfected secured party has priority over an unperfected secured party.  § 9-317

· Lien creditors.  § 9-317.

· A security interest takes priority over a lien creditor who has not executed on the lien.  

· A lien creditor who has executed the lien before the security interest perfects takes priority over the secured party.

· After-Advanced Amounts:  § 9-323
· Priority on the after-advanced amount relates to the filing of the initial financing statement.

· Priority is retained even if the debt balance is zero at some point after filing.
· Although perfection does not occur until value is given, priority is based on filing date.  The previously-filed statement is effective to perfect an interest if the parties intend it to do so.

· Notes may also provide for future advances.

· A PMSI takes first priority if:
· Consumer Goods:  PMSIs in consumer goods take first priority and are automatically perfected.  § 9-309.

· Ordinary Goods:  § 9-324(a).
· Perfection must occur no later than 20 days after the debtor receives possession.

· If the debtor is in possession of the goods prior to sale, the interest must be filed within 20 days of sale (when the debtor becomes a debtor.)  Brodie, 142; § 9-324, Comment 3.

· Otherwise, priority is first-to-file-or-perfect.

· Inventory.  The interest takes PMSI priority if:  § 9-324(b).
· The PMSI is perfected before the debtor takes possession;
· The holder of the conflicting interest receives an authenticated notice from the PMSI holder that the PMSI holder intends to acquire a PMSI interest in described inventory no more than five years before the debtor takes possession of the inventory; if

· The conflicting security interest was filed.

· Proceeds:  
· Normally, proceeds of PMSI collateral relate back to PMSI priority.

· Proceeds of inventory take PMSI priority if:  § 9-324(b).

· The proceeds are identifiable cash proceeds; and

· Proceeds are received by the debtor on or before delivery of the inventory to the buyer.  

· An interest in PMSI proceeds is secondary to the priority scheme of the deposit account.  §9-324(a).

· Seller PMSIs take priority over lender PMSIs.  § 9-324(g).

· Transformation/Dual Status.  § 9-103(f).
· Problem occurs when a PMSI is refinanced, or the PMSI loan or interest also secures other property.

· The interest retains its PMSI characteristics, regardless of these circumstances.  
· The PMSI may be bifurcated into PMSI and non-PMSI components.
· Proceeds

· An interest perfects in proceeds at the same time it perfected in the original security interest.  §§ 9-322(b), 9-315(a)(2).
· An interest in proceeds attaches and perfects automatically:  § 9-315(a)(2), (c).
· The interest remains perfected for 20 days.  Perfection expires on the 21st day unless:  § 9-315(d).

· The proceeds are identifiable cash proceeds;

· A new financing statement is filed before the 21st day; or

· The original collateral was covered by an initial financing statement, the proceeds were not acquired with cash proceeds, and the proceeds are collateral that could be perfected by a financing statement filed in the same place the financing statement on the original collateral was filed.

· Oddly, if the original financing statement was due to lapse within the 20 day period, perfection in the proceeds extends to the end of the 20-day period.

· Tracing.  Cash proceeds may be “identifiable” if:  § 9-315(d).
· The cash is undeposited,

· If deposited, the lesser of the proceeds value and the minimum balance of the account.  § 9-315(b).

· The debtor is assumed to have spent his own money first and left the proceeds funds in the account.

· If the proceeds are transferred to an account with an overdraft, they cannot be “identified” further, because the lowest balance was negative.  Chrysler Credit, 227.

· A transferee of cash or check proceeds takes free of any security interest unless he acts in collusion with the debtor.  § 9-332.
· Downstream Buyers.  An interest remains perfected unless: 

· The secured party authorized the debtor to sell “free of the security interest,”  § 9-315(a)(1).

· The collateral is purchased by a buyer in the ordinary course of business,  § 9-320(a)

· BIOCB takes free of any interest “created by the buyer’s seller”.

· Buyer in the ordinary course of business:  A purchaser who, in good faith, takes without notice, in the ordinary course, from someone who deals in goods of the kind.  § 1-201(9).

· Good faith:  honesty in fact.  § 1-201(19).
· Notice:  actual or constructive. § 1-201(27).
· Seller must deal in goods of the kind…
· This means that a buyer from an entruster does not take free of the entrustee’s interests…

· The buyer purchased the collateral,
· From a person who used or bought the goods for use primarily for personal, family or household uses,

· Without knowledge of the security interest;

· For value;
· Primarily for the buyer’s personal, family or household use;

· Before the filing of a financing statement covering the goods.

· Dual debtors.  § 9-325; Bank of the West, 171.
· A security interest granted by a debtor,

· That would otherwise have priority under § 9-322(a), first-to-file-or-perfect,

· Is subordinate to an interest created by another person if,

· The debtor acquired the collateral subject to the other person’s perfected (unlapsed) interest.

· In other words, the interests granted by the target company take priority over the purchaser’s interests.

· Chattel Paper

· Ordinarily perfected by filing or possession. §§ 9-312 – 13

· A purchaser of chattel paper has priority over someone who claims the paper “merely as proceeds if the purchaser:  § 9-331

· Gave new value, (Money or money’s worth in property, services or new credit, release of an interest.  This does not include the substitution of one obligation with another.  § 9-102(a)(57).)

· Took possession or control

· In good faith
· In the ordinary course of the purchaser’s business.

· Cash:  Downstream buyers of cash get to keep it, absent proof of collusion.  § 9-332.

· Leases

· Statutory differentiation.  Lease not subject to termination by lessee, and  § 1-201(37).

· Original term equal to or greater than the economic life,

· Lessee bound to renew for the economic life

· Lessee bound to become the owner at the end of the lease

· Lessee has the option to renew for the remaining economic life for no or nominal additional consideration, or

· Lessee has the option to buy for no or nominal additional consideration.

· Facts & circumstances in favor of security interest:

· The lessor did not reserve meaningful value.

· The lessee built up so much equity that he must exercise a non-nominal purchase option.  Zaleha, 351.

· The lease lasts for as long as or longer than the useful life of the goods.

· Shifting of the downside risk onto the lessee.  Tulsa, 369.

· Facts & circumstances in favor of lease:

· Ability to return goods at any time indicates intent to lease.  Powers, 357.

· Leases require consideration, while a security interest may be on account of an antecedent debt.

· Party seeking to reclassify transaction must prove elements

· Enforcement

· Default:  
· Whatever the security agreement says it is.

· Acceleration:  § 1-209

· A term providing that one party … may accelerate payment  … “at will” … shall be construed to mean that he shall have the power to do so only if he in good faith believes the prospect of payment is impaired.

· Good Faith:  "Honesty in fact" that the secured party "believes" that the debtor will not pay.  § 1-201.
· The subjective test is used in the seventh circuit, (and elsewhere, now) - no obligation to excercise an explicit right in a contract in good faith.
· Objective good faith (other jurisdictions):

· The objective test is whether a reasonable secured party would feel insecure.
· Objective good faith contextually may require that the secured party give some notice before default & accelleration.  KMC v. Irving Trust Co., 260. 
· A secured party does not need to be perfected to exercise rights against the debtor on default.

· Rights of the Secured Party are cumulative.  § 9-601.
· Repossession.  § 9-609.
· Repossession is not unconscionable or unconstitutional.   Penney, 269.

· Secured party may repossess without judicial order:

· Regardless of the debtor’s willingness to pay – remedies are cumulative.

· Unless repossession will cause a breach of the peace.  (Threat of violence)  Williams, 276 (Woman who objected politely got her car taken away…)  § 9-609(b)(2).

· Sale (after repossession):  § 9-610

· Sale must be commercially reasonable in method, manner, time and place.

· Public auction is considered uniformly reasonable.

· Private sale is commercially reasonable depending on facts and circumstances.

· Secured party may only purchase at public auction or if collateral is traded on a recognized market.

· Notice.  § 9-611.

· Selling secured party must notify:

· Debtor

· Secondary obligors, 

· Any other lienholder who filed a financing statement more than 10 days prior to notice date.

· For consumer goods, any party from whom the secured party has received notice of a claim, 

· Notice must be signed.

· Notice must give a reasonable time.

· Reasonable notice is not required if the goods are perishable.  § 9-611(d)

· Ten days notice is presumed to be reasonable.  All other notice based on the facts. § 9-612.

· Notice must contain:  § 9-613 – 14.

· Names of debtor and secured party

· Description of the collateral

· Method of disposition

· Time and place of public disposition, or time after which private disposition may be made,

· Notice of debtor’s right to an accounting.

· Special rules for consumer goods in § 9-614.  Sample forms also included.

· Disposition of Proceeds after foreclosure:  § 9-615(a).

· Expenses of sale

· Satisfaction of primary debt

· Satisfaction of junior debt, available to a junior creditor only after an authenticated demand.  § 9-615(a)(3)(A).

· Debtor.  § 9-615(d)(1).

· Retention

· Secured party accepts the collateral in full satisfaction of the debt.

· Secured party must:

· Notify the debtor

· Notify any interested parties:  § 9-621.

· Any subordinate security interest, 

· Any person from whom the secured party received an authenticated notification of a claim in the collateral, or any party who filed a financing statement 10 days before debtor’s consent. 

· All objections to retention must be received by the secured party within 20 days. § 9-620(d).

· Consumer debtors may only consent to an offer of retention that has been sent after repossession, and only if they still owe more than 40% of the original debt.

· Debtor consents to full retention by not objecting to secured party’s proposal within 20 days.

· Debtor must consent to retention in partial satisfaction by authenticated record.

· Collection of Account Collateral:  § 9-607.

· Secured accounts:

· Secured party may collect directly from account debtors, after a single notice to account debtors.  § 9-607(a)(1).

· Secured party may foreclose and resell accounts immediately.

· Secured party may enforce debtor’s rights against the account debtors.

· Surplus must be returned to the debtor.

· Accounts are secured if:  Major’s Furniture Mart, 337.

· The risk uncollectable accounts is entirely on the seller/debtor.

· The parties’ course of performance may indicate that the transaction was a loan, including:  modification of interest rates at will, limitation on volume, dependence of the terms on debtor/seller’s credit rating.

· Application of proceeds after sale governed by § 9-608, rather than § 9-615.

· Generally, paid first to subordinate secured parties, then to the debtor.

· If accounts were purchased, rather than secured, debtor does not get surplus.  § 9-608(b).

· Actions:
· Action for deficiency or surplus in non-consumer transactions:  § 9-626

· Secured party must prove compliance where debtor or secondary obligor objects.  § 9-626(a)(1).

· Damages are limited to the amount of proceeds that would have been realized had

· There is a rebuttable presumption that the fair market value of goods is the value of the claim.  § 9-626(a)(4).

· To have a claim on the surplus, a junior secured party must have made a demand for surplus under § 9-615.  This applies even if the sale was defective due to lack of notice.

· Action for noncompliance:  § 9-625

· Damages are the “amount of loss” caused by the noncompliance, including “increased costs of alternative financing.”

· Debtor, obligor or any secured party may bring a claim.

· Injunction and statutory damages are also available under § 9-625.  
· Rights of junior secured parties:

· May sue for damages against foreclosing party

· May collect surplus.

· May redeem from possessory secured party.

· Must receive notice prior to disposition or acceptance of collateral.

· May repossess, if the senior party has not yet done so.

· Third-Party Purchasers:  § 9-617(b).
· A transferee that acts in good faith,  [Honesty in fact & reasonable commercial standards]
· Takes free of the interests of the debtor, selling secured party and junior secured parties,
· This means the transferee takes all rights of the debtor.

· However, the transferee is subject to any non-participating senior secured party.
· Even if the secured party fails to comply with the requirements for sale.

· Waiver:

· Rights which may be waived only after default:  § 9-624.
· Right to notification of disposition.

· Right to require sale rather than retention.

· Right to redeem.
· Rights which may not be waived:  Commercial reasonableness, right to surplus, duty to repossess without breach of the peace, etc.  § 9-602

· Bankruptcy

· Ch. 7 Liquidation:
· The Estate:

· Scope of the Estate:  § 541(a).

· If Debtor had interest at time of filing of case, it becomes property.  § 541(a)

· Claw-back:  Any interest that would have been property of the estate if the debtor had acquired it before bankruptcy day is part of the estate if the debtor acquires the interest within 180 days of filing, by bequest, devise or inheritance or as part of a divorce settlement or as beneficiary of a life insurance policy.

· Proceeds of pre-petition assets are property of the estate.

· While property subject to security interests are property of the estate, assets securing undersecured claims are generally abandoned by the trustee.

· Exclusions from the Estate:  § 541(b).

· Most importantly, funds received for services performed after filing.

· Funds not attachable under state law.  (Like T/E property).

· Spendthrift trusts – does not become property of the estate.  § 541(c)(2)

· Protects the beneficiary.  Beneficiary’s creditors can’t get at the corpus.

· Trust may still make maintenance payments to beneficiary.

· A retirement plan with effective anti-alienation provisions are not estate property.

· Miscellaneous:

· Mortgages are not property of the estate.  § 541(d).

· While property subject to security interests are property of the estate, assets securing undersecured claims are generally abandoned by the trustee.

· Child support payments are not property of the estate, but are funds held in trust for children.

· Exemptions:  If the debtor is a person he or she may take state, or if permitted, federal exemptions.

· Claim Priority.  § 506

· Secured claims:

· Value.  The value of the collateral at sale:  

· A secured creditor has an “allowed secured claim” in the FMV of the property on Bankruptcy Day.  § 506(a).   Although § 506(d) says the lien is void to the extent that it is not an allowed secured claim, the lien flows through bankruptcy unaffected.

· If the property increases in value post-petition, the secured creditor takes that increase.  Dewsnup.  (While bankruptcy can affect the claim and the debt, it does not affect the lien.)

· If the value of the collateral decreases, the value of the lien decreases, the “allowed secured claim” decreases, and the “allowed unsecured claim” increases.
· If a lien is avoided, it is avoided on the date of the petition, and any gain on the property between the date of filing and the date of sale is no longer the property of that creditor.

· Expenses of the estate:  The first priority unsecured claim.

· Paid through a request for payment, except in Maryland, where you have to file a motion for administrative expenses.  ("Notice & a hearing means you have to file a motion")

· Actual costs to maintain the estate (e.g. Insurance for the assets of the estate.)

· Expenses to recover property for the estate, paid either by the trustee or a creditor.  § 503(b).

· Other Priority Claims:  § 507(a).  
· Listed, in order, in § 507(a).  E.g., withholding tax claims, 3 years of income tax, alimony, tort claims for drunk driving, salary owed to employees, etc.

· Priorities are a ranking of social priorities.  For example, any claims with higher priority than a tax lien are treated as though they had the priority date of the federal tax lien with respect to those secured creditors with lower priority than the tax liens.  Thus, when the asset is sold, the proceeds attached by the tax lien is given first to those unsecured claims with 507(a) priority over tax liens and then to satisfy the tax claim

· Remainder goes to unsecured creditors pro-rata

· Strong-Arm Power:
· Priority of the Trustee over other creditors.  § 544 / § 9-317
· Trustee takes the bankruptcy estate as though the Trustee obtained an executed judicial lien on all property.  § 544
· A security interest is subordinate to a person who becomes a lien creditor before the earlier of:

· Perfection;

· One of the conditions in § 9-203(b) [attachment] is met and a financing statement is filed. E.g., the security agreement is signed and a financing statement filed, but the credit has not yet been used.
· A PMSI takes priority over lien creditors who executes between the debtor’s receipt of the goods and the PMSI-holder’s filing. 
· A PMSI holder may perfect within its 20-day period, regardless of bankruptcy:

· The automatic stay does not prevent an act to perfect a security interest if the act is permitted by § 546(b) or § 547(e)(2)(a).  § 362(b)(3).
· The TIB may not take action under § 544 to avoid a lien that state law provides for retroactive perfection and priority (PMSIs) or continuation of a security interest (re-filing).  § 546(b).
· States that a transfer (perfection of a security interest) is deemed to occur on the date it takes effect between the debtor and creditor (attachment) if the transfer is perfected within10 days of attachment, or 20 days, if the transfer is a PMSI.  § 547(e)(2)(a).

· The trustee takes all of the rights of an executed judicial lien creditor who executed on bankruptcy day.  § 544.  A perfected PMSI holder has priority over lien creditor who executes within the 20 day period.  § 9-317(e).
· The transfer of a PMSI is not a preference under § 547(c)(3).

· Avoidance: § 522(f).

· The TIB may avoid:

· Judicial liens or nonpossessory non-PMSIs,

· In the items listed in Sec. 522(f).  (Household goods, furniture, clothes.)

· To the extent that:

· The sum of liens and the amount of exemption that the debtor could take in the property exceeds the value of the debtor's interest in the property (not counting liens).  

· In other words, the amount that can be avoided is:  Lien you want to avoid, plus all other prior liens, plus exemptions, minus value of the property.

· Example:  Lien is $94, Avoidable Lien is $16, Exemptions are $5, FMV is $105.  94+16+5-105=10.  Thus $10 of the $16 avoidable lien can be avoided.

This permits the debtor to take all exemptions possible in the property, to the extent of the avoidable lien.

· Essentially, the exemption goes into the priority list above the avoidable lien.

· Preferences:

· Except as explicitly provided, a trustee may avoid:  11 USC § 547(b)

· A Transfer of any interest of the debtor (including a security interest)

· To or for the benefit of a creditor

· For or on account of an antecedent debt

· While the debtor was insolvent

· The debtor is presumed to be insolvent within 90 days of bankruptcy.

· If the creditor presents evidence of solvency, the trustee must then establish insolvency.

· Within 90 days of the petition, or 1 year, if the creditor is an insider

· That enables the creditor to receive more than the creditor would receive in Ch. 7 liquidation, if the transfer did not occur, and if the creditor received full normal payout.

· First, determine the position of the creditor on the 90th day.

· Second, determine the (actual) value of the claim on Bankruptcy day if the transfer had not occurred.

· Any increase is an "improvement of position," but fluctuations between the two points in time are irrelevant.

· Certain transactions will look like preferences but are not:

· Fully secured debt:  Where the debt is fully secured, additional payments do not improve the position of the oversecured creditor.

· Antecedent Debt:  Where the transfer of a security interest is on account of a debt that was not more than 10 days old on the date of transfer, the transfer (perfection) was deemed to take place on the same day as attachment, and thus the transfer was not on account of antecedent debt.  § 547(e).
· Transfers from a bank on a letter of credit are not transfers by a debtor.
· Date of Transfer:

· The “transfer” of a security interest is deemed to take place on the date of attachment if it is perfected within 10 days of attachment.  § 547(e).

· Checks:  The date of transfer is the date that the check clears, because the debtor can (a) stop payment, (b) withdraw the money and (c) obtain credit based on the funds.

· The trustee MAY NOT avoid:  11 USC § 547(c).
· Substantially Contemporaneous Exchange:

· Intended to be made as a contemporaneous exchange
· For new value given to the debtor.

· And was in fact a contemporaneous exchange

· For security interests 10 days is “contemporaneous.”  § 547(e).

· For other transfers, “contemporaneous” depends on facts and circumstances.

· Transfers in the Ordinary Course of Business.   

· A transfer:

· In payment of a debt incurred by the debtor in the ordinary course of business of the debtor and the transferee,

· That occurred in the ordinary course of business of the debtor and transferee, and

· Made according to ordinary business terms.

· Objective and subjective tests:  Actual ordinary course of business, and according to ordinary business terms.

· Terms changed in light of debtor’s pre-bankruptcy insolvency are generally not “in the ordinary course of business.”

· Late payments are generally not in the ordinary course of business

· PMSIs:  A transfer

· That creates a security interest

· Securing new value, that was:

· Given by or on behalf of a secured party, at or after signing a security agreement describing the collateral;

· Given to the debtor to enable the debtor to acquire such property; and

· The debtor in fact acquires the property.

· That was perfected on or before 20 days after the debtor receives possession of the property.

· This parallels Art. 9 definition, but if a state adopts a non-conforming provision, this definition prevails.

· Transfer for New Value:
· A transfer to a creditor is not a preference to the extent that the creditor gave new value that is unsecured or secured by an avoidable lien, on account of which the debtor did not make an otherwise unavoidable transfer to the creditor.
· In other words, if a creditor delivers supplies on a weekly basis, each new delivery extends new unsecured credit, new value, and “covers” payment for last week’s transfer.
· Floating Liens

· Attachment of security interests to after-acquired collateral during the preference period is only a preference to the extent that it improves the position of the creditor.  § 547(c)(5).

· The transfer does not relate back to the date of perfection under § 547.
· New Value:  Money or money’s worth in goods, services, new credit, or release of property previously transferred to the creditor.  Does not include the substitution of one obligation for a pre-existing obligation.
· Negotiability

· Definitions:

· Issuer:  The maker or drawer of an instrument. § 3-105(c).

· Promise: § 3-103(a)(9).  

· A written undertaking to pay money signed by the person undertaking to pay [the maker].  

· An acknowledgement of a debt is not a promise to pay.

· Note:

· A promise to pay.  § 3-104(e)

· Two-party paper – the promisee [Maker, Issuer] and the payee.

· Maker:  The person who signs or is identified in a note as the person undertaking to pay. §3-103(a)(5).

· Order:  § 3-103(a)(6).

· A written instruction to pay money signed by the person making the instruction.  [Maker]

· The instruction may be to a third party or to the person signing the order.

· The instruction may be to pay one or more persons jointly, or alternately, but not in succession.

· An authorization to pay is not, by itself, an order to pay.

· Draft:

· An order to pay.  [Three-party paper - an order from the issuer, drawer for the drawee to pay the payee.] § 3-104(e).

· A draft may be payable to order or to bearer.

· A check is a draft drawn on a bank.  § 3-104(f)

· A check may state on its face that it is not a check (e.g. money order)

· A check need not be payable to bearer or to order at the time it is issued.  § 3-104(c).

· Drawer:  a person who signs or is identified in a draft as a person ordering payment.  § 3-103(a)(3).

· Drawee:  a person ordered in a draft to make payment.  § 3-103(a)(2).

· Acceptor:  a drawee who has accepted a draft.  § 3-103(a)(1).

· Payable to Bearer:

· An instrument is payable to bearer if: § 3-109(a).

· It states that it is payable to bearer or to the order of bearer, 

· States it is payable to cash

· Does not specify a payee.  

· An instrument payable to an identified person becomes payable to bearer if indorsed in blank.  § 3-109(c).
· Payable to Order/Payable to Specified Person:  § 3-109(b).

· An instrument that is not payable to bearer is payable to order if it is payable either (1) to the order of an identified person or (2) to an identified person or order.  

· An instrument payable to bearer may become payable to an identified person [payable to order]if it is specially indorsed.  § 3-109(c).

· The person to whom an instrument is initially payable is determined by the intent of the person signing the instrument.  § 3-110(a).

· If an instrument is payable to multiple people, alternatively, it may be negotiated by any of those persons.  § 3-110(d).
· Payable on Demand:  An instrument which does not specify a time for payment is payable on demand.  § 3-108.

· Payable at a Definite Time:  § 3-108.

· Payable on a fixed date or elapse of a definite period, despite rights of prepayment or acceleration.

· An instrument payable at a definite time may be subject to extension at the option of the holder, or extension to a further defined time at the option of the maker upon a specified act or event.  
· Negotiable Instrument:  [or instrument]  §3-104(a) 
· An unconditional promise or order to pay

· A promise is unconditional unless it states an express condition, or states that the promise or order, or the rights with respect to the promise or order, are governed by another writing.  §3-106.  However, A promise is not conditional merely because it refers to another writing.  
· Multiple issuers generally have joint and several liability to each other.  § 3-116.
· A fixed amount of money (with or without interest or other charges),
· Which is payable to bearer or to order at the time it is issued or first comes into possession of a holder [unless the instrument is a check]
· Payable on demand or payable at a definite time, and
· The instrument does not state any other undertaking or instruction by the person promising or ordering payment in addition to the payment of money, [i.e., the instrument does not state any requirements for the issuer other than payment]

· May contain a security interest

· May contain an authorization to confess judgment

· May contain a waiver of the benefit of any law for the advantage or protection of the obligor.

· An instrument, other than a check, is not a negotiable instrument if it contains a conspicuous statement that it is not negotiable.  § 3-104(d).

· Holder:  § 1-201.

· The person in possession if the instrument is payable to bearer.

· The identified person in possession of an instrument payable to that identified person.

· A bank is a holder at the time it receives the instrument from its customer, regardless of whether the customer indorsed the instrument.  § 4-205(1).

· Ordinary Care:  § 3-103(a)(7).
· Observance of reasonable commercial standards, prevailing in the area in which the person is located, with respect to the business in which the person is engaged.

· Banks may collect payment by automated means, and need not examine the instrument, if the bank’s procedure otherwise meets the definition of ordinary care.

· Merger:  (Common law).
· The obligation to pay is contained inside the paper, and is separate from the contract or other document giving rise to the obligation to pay.  
· Thus the obligation to pay the instrument is severed from the obligation to pay under the contract.
· Transfer:
· Negotiation:  

· Elements:  § 3-201(a).

· A transfer of possession, whether voluntary or involuntary

· Of an instrument
· By a person other than the issuer
· To a person who thereby becomes its holder.

· Negotiation requires transfer of possession of the instrument and indorsement by the holder.  § 3-201(b).

· A forged signature was not indorsed by the holder (the actual person identified) and thus not negotiated.

· An instrument payable to bearer may be negotiated by transfer of possession alone.
· Indorsement:  § 3-204.
· Signature, other than that of a signer as maker, drawer or acceptor,
· If the instrument is payable to the holder under a name that is not the name of the holder, indorsement may be made by the holder in the name stated in the instrument, or in the holder’s name, or both, but signature in both names may be required by the payor or person taking the instrument for value.
· Alone, or accompanied by other words, made on an instrument,
· For the purpose of:

· Negotiating the instrument;

· Restricting payment of the instrument; or

· Incurring indorser’s liability on the instrument.
· Special Indorsements:  § 3-205

· An instrument indorsed by the holder, whether payable to an identified person or payable to bearer, that identifies a person to whom it makes the instrument payable, becomes payable only to the identified person, and may be negotiated only by the indorsement of that person.

· An instrument that is not a special indorsement is a blank indorsement.  

· An instrument bearing a blank indorsement may be negotiated by transfer of possession alone until specially indorsed.

· An instrument with a blank indorsement becomes payable to bearer.

· Indorser:  a person who makes an indorsement.  §3-204(b).

· Transfer:  § 3-203.

· An instrument is transferred when it is delivered by a person other than its issuer for the purpose of giving the right to enforce the instrument.

· Transfer, regardless of whether it qualifies as negotiation, gives the transferee any right of the transferor, including the right to enforce the instrument as a holder in due course.

· If the transferor purports to transfer less than the entire instrument, the transfer is not a negotiation.  [A transfer may also fail to be a negotiation because there is no indorsement, etc.]

· Effect of Transfer:

· Where an ordinary instrument is accepted as satisfaction for an obligation, the obligation is suspended as though paid until:  § 3-310(b).

· A check is dishonored or paid.  Payment results in discharge.

· A note is dishonored or paid.  Payment results in discharge.

· Where an instrument is dishonored, the obligee may chose to enforce either the note or the obligation.  § 3-310(b)(3).

· Discharge of the instrument also discharges the obligation.  § 3-310(b)(3).

· Tellers checks & Cashier's checks:

· Cashier’s checks:  Checks drawn by a bank on itself.

· Teller’s checks:  Checks drawn by a bank on another bank.

· Must be honored unless bank has a real defense.

· Because stop payment orders are governed by the Art. 4 relationship between the drawer and the drawee, the purchaser of a cashier’s check can’t issue a stop payment order. 

· A person who wrongfully causes cashier's check or teller's check to be refused is subject to consequential damages and atty's fees.  Sec. 3-411.

· When a certified check, cashier’s check or teller’s check is taken in satisfaction for an obligation, it has the same effect as cash.  § 3-310(a).

· Enforcement:

· Person Entitled to Enforce:  § 3-301.

· The holder of the instrument

· A non-holder in possession who has the rights of a holder

· A person not in possession who is entitled to enforce a lost instrument under §3-309 or 3-418(d).

· The person entitled to enforce does not need to be the owner of the instrument.
· Holder in Due Course:  § 3-302.
· Elements:

· The holder of 

· An instrument that does not bear apparent evidence of forgery, alteration, or is otherwise irregular or incomplete as to call into question its authenticity,

· Who took for value
· In good faith
· Without notice that the instrument: 

· Is overdue, or
· Checks always become overdue after 90 days.

· Other instruments become overdue on their due dates.

· Installment notes become overdue if a principal payment is not made on time.

· Demand notes become overdue after demand, or after “an unreasonably long” period of time after issuance.  (Note that statute of limitations to enforce demand note is 10 years from issuance.)

· Has been dishonored, there is an uncured default with respect to payment of another instrument in its series, contains an unauthorized signature, was altered, is subject to a claim of ownership under §3-306, or is subject to a real defense, ordinary defense or a claim in recoupment under § 3-305(a).

· Good Faith:  § 3-103(a)(4).

· Honesty in fact & observance of reasonable commercial standards of fair dealing.

· The holder must have followed the normal commercial procedures, AND those procedures must be fair.  Maine Family, 744 (it is not “fair” for a bank to extend credit immediately on a large third-party, out-of-state check).
· Notice:  Includes actual knowledge, receipt of notification, and reason to know from all facts and circumstances.  § 1-201(25).  
· Organizations have notice when the person conducting the transaction has actual knowledge or would have had knowledge had the organization exercised due diligence.  § 1-201(27).

· Where a holder is also the principal of the original payee, that principal may have reason to know of defenses against the agent/payee - .  Kaw Valley, 736 (Finance company had reason to know of defenses against agent payee because of close communication and participation at meetings between issuer and payee).

· Value:  §3-303.  

· A completed promise for performance by the transferee.

· Acquisition of a security interest by the transferee.  [Acquisition of a security interest requires that the secured party give value to the debtor/transferor.]  

· Where a security interest is acquired, value is defined by § 1-201(44), and includes a binding commitment to extend future credit.

· A bank gives value by taking a security interest in the instrument itself if the bank irrevocably credits the account, incurs an irrevocable obligation, or grants provisional credit which is either withdrawn or used to set-off other debt to the bank.  Laurel Bank, 794 (Collecting bank an HDC because it gave value for check by using proceeds from check to set off an antecedent debt of depositor).  
· A creditor gives value the moment a floating lien or proceeds lien attaches.  Bowling Green, 801 (Bank gave value when check acquired as proceeds of account receivable collateral, and became an HDC when it took possession of the check in good faith for value).
· In payment or security for an antecedent debt of the transferor.

· In exchange for a negotiable instrument.

· The transferee incurs an irrevocable obligation to a third party.

· Consumer paper, by FTC rule, must bear a stamp stating that the note may be subject to claims and defenses, thus holders are never holders in due course.

· A bank may be a HDC without indorsement by its customer, because the bank may be a holder without indorsement by the customer.  § 4-205(1).

· A holder in due course bears the burden of establishing their status, after the issuer makes a prima facie defense on the note.

· Lost Instruments:  

· Ordinary Instruments:  § 3-309

· Payee may request payment from the drawee bank,

· Must state that 

· The check was in the payee’s possession when it was lost, 

· The loss did not occur by transfer or lawful seizure, and 

· The instrument was destroyed or its whereabouts cannot be determined, or is in the wrongful possession of an unknown person, or a person who cannot be served with process.

· Bank may request “adequate protection” (e.g. a deposit of twice the face value.)

· Lost Guaranteed Checks:  § 3-312

· Claimant must be the drawer or original payee, and provide reasonable identification.

· Claimant must declare that the instrument is lost

· The bank may wait to pay the claimant until the later of payment to a subsequent holder or expiration of 90 days.

· The bank is discharged when it pays a loss claimant, unless an HDC appears after the bank pays the loss claimant.  

· The claimant must reimburse either the bank or the HDC.

· To be an HDC, the holder must have received the check before 90 days but presented it after 90 days.
· Defenses to the Note:

· Real Defenses, good against holders in due course and everyone else.  § 3-305(a)(1), (b).

· Defenses of the issuer
· Due to infancy, duress, lack of capacity or fraud inducing the issuer to sign without knowing the issuer created a negotiable instrument

· Discharge in bankruptcy.

· Ordinary defenses, good against transferees without the status of a holder in due course:  § 3-305(a)(2).

· Any Article 3 defense or contract defense arising out of the contract in which the instrument was created.  (e.g. normal fraud.)

· Theft in the chain of title, other ownership defenses.

· Claims in recoupment:  setoff claims arising from the original transaction.  § 3-305(a)(3).
· Accord & Satisfaction  § 3-311

· Person against whom a claim is asserted must prove:

· Tendered an isntrument to the claimaint in good faith;

· While the claim was unliquidated or subject to a bona fide dispute; 

· Claimant obtained payment of the instrument; and

· The instrument stated conspicuously it was in full satisfaction of the claim.

· Generally the claim is dischared.  Unless:

· The instrument was not received at the office designated for accord and satisfaction instruments; or

· The claimant (who received the accord instrument) tenders repayment of the accord instrument within 90 days;

· Unless someone with actual authority to satisfy the claim actually saw the note.

· Parties liable on the Instrument:

· Anyone who signed the instrument…  § 3-401.
· The issuer must always pay on the instrument.  The issuer becomes liable on a draft immediately after the drawee dishonors (refuses to accept) the draft.  
· The drawee is not liable to pay on the draft, unless:

· The drawee accepts the instrument (by signing).

· The drawee certifies the instrument.

· Indorsers are liable on the note to downstream holders, unless 
· The indorse “without recourse”

· The instrument is overdue or stale

· The draft has been accepted.

· Transfer warranties:  § 3-416.
· All signatures are authentic

· Instrument has not been altered

· Transferror is a person entitled to enforce the instrument

· Instrument is not currently subject to defenses against the transferor

· Transferror has no knowledge of bankruptcy of the obligor.

· Nobody cares unless the paper is bearer paper.

· Representative Signatures:

· Signature is binding on the principal when the signature is authorized under the general rules of agency.  [Agency notes from BA attached.]

· Signature is NOT binding on the agent IF:  Sec. 3-402(b).

· If the form of the signature shows "unambiguously" that the signature is made on behalf of the principal;

· If the representative proves that the original parties did not intend the representative to be liable, and the person presenting the instrument is not a holder in due course.

· Thus, HDC’s may collect from representative parties unless the signature is unambiguously on behalf of the represented party.  Parol evidence is not admissible to establish the HDC's knowlege of the scope of the agency.

· An authorized representative (actual or apparent agent) is never liable on a check drawn on an account in the principal's name.

· Accommodation Parties

· An accommodation party is a person who signed the instrument as a maker, drawer, acceptor, or indorser, without being the direct beneficiary of the value given for the instrument.  § 3-419(a).

· Shareholders (even 100% shareholders) are accommodation parties on corporate notes.

· Spouses who sign to give rights to T/E property are accommodation parties.

· Accommodation parties are liable on the instrument to any person entitled to enforce.  § 3-419(b).

· Accommodation parties may sue each other for contribution.  The accommodation parties have joint and several liability, and each party is liable for his or her pro rata share among the parties to the suit for contribution.

· Accommodation parties who pay on the instrument may sue the accommodated parties for indemnification.

· Accommodation parties have all of the rights of a holder against the accommodated party.  (Including any security agreements associated with the instrument.)  § 3-419(e).
· Accommodated parties may not sue accommodation parties for contribution, although they may sue each other under § 3-116.
· Agency

· Characteristics

· Restatement 2nd:  Agency is the fiduciary relation which results from the manifestation of consent by one person (principal) to another, that the other shall act on his behalf and subject to his control, and consent by the other (agent) to act.

· Objective Bilateral Agreement

· RP in the position of the agent believes that the principal agreed to the relationship and extent of power, and vice versa

· Unless one party knew of other party’s lack of subjective consent, subjective intent of either party not relevant.

· Formation governed by contract principles, less requirement of consideration

· Types of agency relationships:

· Master/Servant:  

· Complete control of agent’s physical actions

· Example:  full-time employment.

· Includes tort liability for agent’s action.

· Classic Agency

· Non-contractual agreement that agent acts on behalf of the principal on the agent’s own schedule and initiative.

· Example:  broker, real estate agent.

· Principal/Independent Contractor:  

· Contract authorizes only discrete acts of agency.

· For agency relationship to accompany contract, principal must have some control over agent’s physical contract.

· Authority

· Actual Authority

· Express

· Implied

· A reasonable person in the position of the agent would believe that the principal was delegating the authority to them.

· Frequently found incident to express authority based on: custom and use, prior acquiescence and/or emergency.

· Apparent Authority

· Principal negligently manifests to a third party that an agent has more than their actual authority, and that third party acts in reasonable reliance on the manifestation unless third party has actual knowledge of agent’s lack of authority.

· Third party may rely to discourage bait and switch situations.

· “Fourth” parties may not rely on the principal’s misrepresentation to encourage verification of direct contractual partners’ authority & limit principal’s exposure.

· Policy

· Stability of contractual authority an overriding goal

· Prevention of principal’s ability to pick and chose contracts after the fact by secretly revoking agent’s authority

