Transfer of Land

· Title

· Hierarchy of Title

· Perfect title

· Perfect record title

· Marketable title

· Insurable title

· What is marketable title?  Lohmeyer v. Bower (568)
· Title that is free from reasonable doubt about whether the seller can convey everything he purports to convey

· Defects making title unmarketable:

· Defect in chain of recorded title 

· Hidden easements (defect only if not disclaimed in contract, and if they reduce use & enjoyment)

· Violation of restrictive covenants (if not disclaimed, and if they reduce use & enjoyment.)

· Violation of zoning regulation

· Marketable title may have:

· Zoning restrictions

· Violation of building codes

· Visible or recorded easements

· Restrictive covenants

· Leins

· Effect of contract on marketability

· Contract may state certain types of encumbrances do not affect marketability

· Buyer is “on notice” regarding restrictions that are visible or recorded and these do not make title umarketable.

· There is an implied covenant of marketable title – the court may allow you to default on your contract of sale if title is umarketable.

· Types of Deeds

· General or Special Warranty Deed:  

· The seller “warrants” that the title is free of all defects.  (Or defects arising after seller took possession in a “special warranty deed”)

· Buyer may sue seller on the contract of sale 

· If there is a violation of the contractual terms or covenants, buyer may recover contract price.  

· Statute of limitations begins to run at time of sale, (except for ongoing covenants.)  However, title defects on record are a breach of seisin, even if there is a later eviction.  Brown v. Lober (606)

· Recovery is almost impossible unless third party has already moved against you.

· Covenants in a warranty deed:

· Seisin and Conveyance – warrants that seller owns type of title specified in the deed and is authorized to convey it.

· Against Encumbrances – warrants that title is free from any defects not specifically mentioned.

· General warranty – warrants that seller will defend purchaser against claims arising due to superior title.

· Quiet Enjoyment – warrants that purchaser will be able to use property for desired use.

· Further Assurances – warrants that seller will execute any further documents to ensure that title is properly conveyed.

· Quitclaim Deed:  

· Conveys whatever title the seller has and makes no guarantees.  

· Buyer may not sue seller for any defects or on the contract of sale.

· Deed effectively transfers property

· Must be signed

· Must include a description of the property

· Must be delivered

Mortgage

· Transfer of title

· Money is lent in exchange for personal note and mortgage (gives bank the ability to sell property to recover if debtor defaults on the note)

· Most states hold that legal title is in the mortgagee (bank) while equitable title remains in the mortgagor (homeowner).  Equitable title has certain rights, and mortgagor may only be removed after foreclosure proceedings.  Bean v. Walker (644)

· Borrower has legal right to reclaim “equity” after loan is repaid if the property is sold by mortgagee.

· Fiduciary relationship between mortgagee and mortgagor.  Lender must exercise good faith and due diligence to obtain a fair price at foreclosure sale.  Murphy v. Financial Development Corp. (637)

· Title Assurance

· Indexes

· Instruments are kept by date, and then alphabetically by grantor/grantee.

· Your title is only recorded if it can be found.  If there is a defect in the recorded deed, making that paper ineffective, then you have not recorded.

· Recording Acts

· Notice Statute

· No conveyance is effective against a subsequent good faith purchaser without notice unless the original conveyance was recorded.

· Protects the second purchaser.

· Subsequent purchaser may tack back to purchase date of first valid purchaser

· Race-Notice Statute

· No conveyance is effective against a good faith purchaser without notice who records prior to recordation of the original conveyance.

· Protects the first to record.

· If original second purchaser had notice, but his successor in title did not, the successor’s good faith and recordation date is tested against the first purchaser.  

· What is notice?

· Actual notice:  Fact based

· Record notice:  Effective recordation of the previous deed constitutes notice.  

· (Seeing the original deed in a title search would not constitute notice if there is a defect in the recordation of that deed.)  Messersmith v. Smith (678)

· The purchaser has an obligation to do a title search.  Failure to actually do so does not avoid notice.

· Inquiry notice:  If something obvious exists that should trigger an inquiry by the purchaser, they are on notice

· For example, someone else living on the land.  The purchaser has an obligation to view the property.

· Other facts that might lead a reasonable person to suspect a title problem.

· What might not be found through title search?

· Adverse possession

· Implied Easements

· Wills, gifts, etc.

· A new purchaser purchases their predecessor’s title right under the recording statute, even if they may have record or actual notice of the possible title flaw.

· Title Insurance

· Insures the landowner against subsequent claims against the usefulness of their title.  Will pay the purchase price or mortgage price in case of a subsequent title dispute.

· Does not insure the landowner as to quantity of land.  Rogge v. Chelsea Title (723)

· Insurer has a duty to reveal to the insured the results of any title search, but the insurer is not under a duty to make the search.

Private Land Use Control

· Easements

· Vocabulary

· Affirmative or negative

· Affirmative:  Gives grantee right to use a piece of grantor’s property.

· Negative:  Prevents grantor from using his property in a particular manner.

· Appurtenant or in Gross

· Appurtenant:  attaching to the land.  In gross:  a benefit for a particular person

· Assumption is that easements are appurtenant.

· Easements in gross do not transfer with sale of property.

· Reserved or Excepted

· May not create a right in a third party – benefit and burden of the easement must stay with parties in privity to the landownership

· Easements do not need to be created with a sale transaction, but express easements may be written and recorded subsequent to sale.

· Dominant vs. Servient

· Each parcel of land related to the easement will either be dominant (increasing right or value) or servient (reducing right or value.)

· May be a dominant/servient tenement (land) or tenant (person)

· Creation

· Express: Either written into the deed of sale or into a separate recordable document.

· Prescription

· Exclusive, continuous, adverse, open and obvious use for the necessary term of years.

· If you have permissive use (license) you cannot count those years for prescription.

· Irrevocable License.  Holbrook v. Taylor (790)

· Basically an estoppel concept:  If the servient tenement observes the dominant tenement spending lots of money improving the right, the license to use the servient tenement’s land becomes irrevocable

· The licence is only irrevocable as long as necessary to recoup the investment.  

· Implied

	Type
	Conveyance w/ unity of title
	Pre-existing Use
	Visible or Apparent
	Necessity

	Prior Use
	Reservation/grant “forgotten” by parties
	Y
	& mostly continuous
	Must be reasonable

	Necessity
	Reservation/grant implied by court
	N
	Y
	Usually strict necessity


· Necessity:  The use is necessary and is implied into the deed by the court.  Easement lasts only as long as necessity exists.

· Prior Use:  The use existed while the dominant tenement owned both parcels.  Basically the owner “forgot” to reserve an easement when the sale of a portion of the original parcel occurred.

· What is “visible or apparent”

· Anything that can be seen

· Anything that you “ought to know is there;” for example a sewer line.  Van Sandt v. Royster (795)

· Due to justification that original owner “forgot” to put the easement in the deed, these easements may only be created from an original unity of title.  Othern v. Rosier (802)

· Assignability

· Generally easements in gross are assignable and divisible according to the intent of the granting parties.

· Commercial easements are almost always assignable and licensable.  

· Assignment is prohibited if it would take the use beyond the original scope of the easement.  Miller v. Lutheran Conference & Camp Association (823)

· Misuse

· Use of easement by non-dominant tenement is prohibited.  Except in the 

· Overuse that interferes with other property rights of servient tenement is prohibited.

· Covenants/Servitudes

· Types

· Covenants – Enforceable at law through damages

· Privity of estate

· Intent 

· Must touch & concern the land

Equitable Servitudes – Enforceable at equity through injunction.  Tulk v. Moxhay (863)

· Notice:  Real notice or effective recordation

· Intent 

· Touch & concern the land

· Enforcement

· Benefit of a covenant

· Vertical privity with original covenantor is required – but not privity of the same estate in land.

· Benefit may run to an assignee.  Neponsit (873)

· Burden of a covenant

· Requires horizontal privity/unity of title for burden to run

· Vertical privity of estate is required.  

· Many courts say that the burden will not run if the benefit does not touch and concern the land.

· Touch & Concern

· A negative covenant almost always touches & concerns because it reduces the property value.

· King’s Rule:  Something that affects the use or legal enjoyment and does not unreasonably interfere with marketability.

· While the benefit may “touch and concern” it may do so indirectly; payment of association fees touchs and concerns, although it does not directly benefit any property owned.  Neponsit (873)

· Mutuality:  When a covenantor subdivides his burdened property, that covenant runs to each division, even if the covenant is not explicitly written into the subsequent titles.  Sanborn v. McLean (868)

· Termination

· Voluntary recission

· They unreasonably restrict the use of the land

· If the land is no longer suited for covenanted use, the restriction for sole covenanted use may be overturned.  

· If the covenant can still serve its original purpose, court will uphold the covenant 

· Court is not looking for economically most beneficial use, but will only overturn where covenanted use is impossible.  Western Land Co. v. Truskolaski (907)

· Court will award injunction even where monetary damages are calculable and value without covenant is well in excess of value with covenant.  Rick v. West (912)

· Court  (only once) declared person wanting to enforce the covenant had to pay the potential violator their economic damages caused by the injunction.

· They are against public policy

· “Single family” can mean group home, etc.  Court redefines or negates terms for policy reasons.  Hill v. Community of Damien of Molokai (891)

· American courts have given great power to create these restrictions, will revoke this power when it does not meet societal needs

Public restrictions on land use

· Taking – Eminent Domain

· Permitted by 5th Amendment

· As long as use is public (5th amendment) 

· And due process is used (14th amendment) taking is valid if just compensation is used.

· Public Use

· While constitution says “land may not be taken for public use,” court says public use is whatever the legislative body says is public use as long as they go through the appropriate steps to get there.  Poletown  

· This view is changing in reaction to Poletown.

· Zoning

· Constitutional issues:  Can police power be exercised to take property right away from someone?  (14th Amendment) Can government take that property right without paying fair value for it?  (5th Amendment)

· Does not violate equal protection clauses if it is not arbitrary and if it is adopted in an “effort to preserve public health, safety, morals, general welfare.”  Euclid (950)  

· Regulation in accordance with police power goals is acceptable reduction in property use.  The court generally tests equal effect and validity of police power goal.

· Non-conforming uses – people already using property in violation of the zoning get to keep their use.

· Original theorists thought that those uses would “die out”

· Now use is banned after term of years, not allowed to expand, etc.

· Non-conforming uses may be able to be phased out, or that phase out may constitute a taking.

· Regulatory Taking:  If the regulation reduces the owners property rights too much, then it becomes a “taking” and either must be enjoined or paid for under Eminent Domain.

· Default Takings

· If the regulation is a physical invasion space rather than restriction of a right-of-use, there is always a taking & compensation is owed.  Loretto v. Teleprompter CATV  (1124)

· If all value of one use is taken, then there is a taking.  Lucas v. South Carolina Coastal Council (1198)

· Sometimes Takings:  If the regulation takes a right-of-use, that right is a property right and may need to be compensated.  Penn Coal v. Mahon (1147)

· Gov’t may take be taking something other than all the land use (conceptual severance.)  Penn Coal v. Mahon (1147)

· Investment backed expectation:  Has the gov’t “taken” that expectation of profit

· All or some of a facet of the property (All the clay, all the coal in the support estate, all the airspace, all the right to build…)

· Temporary Taking:  If the government restricts all of a use or right for a short period of time, there may be a temporary taking and compensation is due for that taking.

· Has the gov’t “taken” some economic value?  If the property owner received something in value in exchange for removing the use of a property right, there may not be a taking.  Balancing test is used.  Penn Central (1159)

· Essential Nexus test:  Only used with exaction cases – the zoning commission grants a variance in exchange for something.  

· The regulatory commission’s act must further the stated legislative intent.  Nollan v. California Coastal Commission  (1181) 

· Furthermore, the value taken by the regulation must be equivalent to the public benefit achieved. 

· The burden to prove this proportionality is on the regulator. Dolan v. City of Tigard (1186)

· Non-taking:  If the regulation takes away a noxious use or prevents a public nuisance but does not remove all ownership of a particular right, it is a valid police power & is not a taking.  Hadachek (1140)
