Dondrae Maiden

Property Outline

I.  Origins of Property 

a.  Discovery- The most fundamental rule of determining ownership is that the first person to take possession of a thing owns it.  However this rule did not apply to the Indians

Case- Johnson v Mc’Intosh- held that discovery gives an exclusive right to extinguish the Indians right of occupancy, either by purchase or conquest.  The Indians were ruled as merely occupants; therefore, they could not transfer title to others.  The courts of the US do not recognize title based on grants from Indians 

b. Capture-First person to take possession of a thing owns it.  If wild animals (ferae nature) are captured, they belong to the captor.  But capture is required; merely pursuing an animal is not enough.  (Actual bodily seizure- over pursuit)

i. –Constructive possession- on some occasion’s courts are willing to recognize possession is some other means other than capture.  Examples of constructive possession are the mortally wounding of an animal, or catching an animal in a trap, but not having come back to claim that animal.  If you catch an animal in a trap, the door must be closed

   Case- Pierson v Post- court held that mere pursuit of an animal does not vest any property rights in that animal, possession is required.  Pierson v Post would have come out differently if Post had been trespassing on Pierson’s land.  One who takes possession of a wild animal while trespassing on that private land must surrender title to the land owner 

Keeble v Hickeringill- court held that a land owner has a right to attract wildfowl to his property unimpeded by the direct interference of another.  In cases of trespass, the landowner has a superior titled to the wildfowl over a trespasser.

-Wild animals with habit of return- captured wild animals that develop a habit of return continue to belong to the captor when they roam at large.  Ex. The cases of domesticated animals, the owner would keep possession.  However, if that animal is a wild animal then the captor loses possession 

c. Custom- While the general rule states that a captor must acquire physical control over an animal, the courts will recognize certain customs which may dictate a different result

Case- Ghen v Rich- court recognized the established industry custom over the rule of capture

d. Creation- A person can acquire properly by creating it.  The primary purpose in recognizing property by creation is to reward labor.  However, to avail monopoly and encourage competition the common law will allow copying and imitation.

Cases – 

Cheney Brothers v Doris Silk- allowed imitation to be produced of a design.  “A man’s property is limited to the chattels which embody his inventions.  Other may imitation these at their pleasure 


-International News Services v AP- court protected the AP from pirating.  AP has a quasi-property interest in news it collects


-Smith v Channel- allowed perfume company to produce knockoff

-Key note- When A adds labor to B’s raw material, the court will usually award the final product to the owner of the raw material (B), unless A’s efforts have sufficiently increased its value to make it unfair to award the final product to B.

II. Title/Kinds of Possession 

a. Acquisition by find- an owner does not lose title by losing the property.  However, a finder has right superior to everyone but the true owner 

i. prior possession wins over subsequent possessors (possession constitutes physical and control and intent to assume dominion 

ii. finder v owner of premises 

A. finder is trespasser- in finder is a trespasser the owner will win

B. Finder is employee- courts have gone both ways.  Sometime the court will side with employee, other times the employer 

C. Objects found under soil- award the owner of premises not finder (Elwes v Brigg Gas) the exception is treasure trove.  Treasure trove is found gold, silver, or money intentionally buried or concealed in the soil with the intend of returning to claim it

D. Lost property- lost property goes to finder over the owner of the property 

E. Abandoned property- goes to finder

Cases 

1.  Armory v Delamire- finder has property as will enable him to keep it against all the world except the rightful owner

2.  Hannah v Peel- finder has superior claim against landowner when the property is unattached from the land (broach case)

3.  South Staffordshire Co v Sharmon- owner of premises granted ownership over finder

4.  Elwes v Brigg Gas Co- gave ownership to landowner over finder because the object was found under soil

-In cases where there is a question of who has better title landowners and finder both sides.  Landowner has constructive property 
b. Dispossessed Property- mislaid property 

i. Lost property- goes to finder 

ii. Mislaid property-goes to the owner 

A. McAvory v Medina- when property is mislaid then it goes to the owner of the premises.  Mislaid property involves voluntary placement

iii. other types of disposed property 

A. treasure trove 

B. abandoned property 

c. Abandoned property- abandoned property is property intentionally abandoned by the true owner, who no longer claims any right to it.  It is awarded to the finder

A. 3 elements of abandonment 

1. relinquishment of possession

2. intent to relinquish ownership 
3. acceptance by a successor in title 

-Abandonment oftentimes involves shipwrecks.  Maritime law says that when ships or their cargo have been recovered from the bottom of the sea by others than the original owner, the owners still possesses interest in the property although salvagers are entitled to a very libel salvage award.  MD statues 5101 says that gifts in real property are required in writing 
-US Shipwreck Act- gives states the power to deal with abandoned shipwrecks under their navigatable waters.

Cases

Pocono Springs v Makenzie- when you have real property it is hard to abandon.  Merely using the first two elements of abandonment does not accomplish I 

-Columbus American Discovery Group v Atlantic Mutual- applied the law of salvage to the finders of the shipwreck.  The rule stated that the true owner was still owner, but that the finder was entitled to salvage fee

a. Law of Salvage- ownership remains with the true owner but the finder is awarded a salvage award

b. Law of finders- awards everything to the finder

III. Characteristics of Property

a. What is property- property is often referred to as a bundle of sticks because it encompasses a lot of things.  As resources, property includes land, goods, stocks and bonds, patents, trademarks, and copyrights.  The rights include property rights are, use, right to destroy, invest, mortgage, bail, sell, give, and will.  Property is relative, who has the relatively better title, in finders.  Case the finder may hold title, but the owner has better title.  Property rights are also alienable- property is transferable, conveyance, or transferable 

b. Right to exclude- owners have the right to exclude non-owners from their property.  Owners can also exclude physical objects that intrude on their property.  Possessors have the power to exclude everyone except the true owner.

i. Exclusive possession- the ability to prevent others form using or invading the property without the owner’s or possessor’s consent

ii. Quiet enjoyment- refers to the interest in exclusive possession 

Limitations on the right to exclude 

1.  Mistaken improver- when a neighbor mistakenly improves land not his own, but believing it is his; the owner of the land might not be able to remove the encroachment.  If the encroachment is willful, the improver must remove it 

2. civil rights law- civil rights law may prohibit persons offering public accommodations or from discrimination based on race, ethnic, origin, religion, or other grounds 

3. shopping centers- quasi-public property solicitors in shopping centers are protected under a state constitutional guarantee of free speech

4. worker’s right to organize- under federal law, workers have a right or organize a union, and have the right to communicate with workers on the employee’s premises seeking votes

-Moore V Regent- involved conversion, the wrongful possession or disposition of another’s property as it were one’s own.  Court held that the use of excised human cells in medical research did not amount to conversion.  Also, if you do not have property rights over body objects once they are removed.  To show conversion you must prove interference with ownership or right to possession
-Jacques v Steinberg- court said that why would we grant right to exclude if we wouldn’t enforce it.

c. Trespass- a suit in trespass requires P to show that D intentionally or negligently acted so as to inflict a direct forcible injury to P’s person or property (Trespass is a powerful cause of action because you do not have to prove fault—strict liability)
i. Trespass to chattel- action is for injury to P’s chattels, or from excluding P from possessing his chattel 

ii. Trespass to land- action is for any forcible interference with P’s possession of land 

A. Ex. O, owner of Black acre, finds A has cur trees on Black acre and has damaged the corn crop.  A has committed a trespassed

Estoppel- a trespass plaintiff is estopped form pressing charges in certain situations:
1. when trespass is a necessity to prevent imminent harm

2. had no alternative as to violate the law

3. were faced with a choice of the lesser evil
4. There is a social need or in the interest of public policy.  Intrusion onto public policy are privileged if they are necessary for the exercise of legitimate public authority 

Privilege Intrusions are

1. if the owners has transferred possession of property to a tenant and the intrusions are a result of tenants exercise of her own possessory rights

2. if the involved retained public rights that were never given over to private owners, such as access to beaches, nativateable waters, airways

3. when there is a justifiable social need (State v Shack)

-Prescription- if a trespasser has possessed property openly for a sufficiently long period without the owner’s permission; she may have a defense to a trespass claim and may be effectively granted title to the property through application of adverse possession 

Right of owner against trespasser 

1. encroaching structure- owner can have encroaching structures removed because they constitute a trespass

2. Vegetation and trees- landowners can remove vegetation that intrudes onto their property, including overhang of tree branches, invading shrubs.  Owners cannot cut the trunk of a tree or anything else substantial 

3. Aviation- airspace not subject to private ownership.  However, court did rule in US v Causby that the military flights over P’s land effectuate an unconstitutional taking of property rights because noise was so loud that it interfered with P’s use of land

4. Pollution- regulated by nuisance laws

5. Animals- owners of animals have duty to prevent trespass on other’s property 

State v Shack- court held that persons are privileged against trespass where there is a justifiable social need. 
d. Right to transfer- an owner normally has the power to transfer her property by gift, sale, inheritance, or will.  Restrictions on transfer of property imposed by some former owners may be held void under rule prohibiting restraints on alienation.
i. Courts have held that there are no property rights in human bodies.  However, some body objects are transferable such as sperm, blood, and hair.  You can also give kidneys away as a gift.
e. Externalities- An externality exists whenever some person makes a decision about how to use resources without taking full account of the effect of their decision.  X ignores some of the effects (some of the costs or benefits that would result from a particular activity).  They are external to X.


i. –If X uses his property so that it will cost $1.000 on the people around him.  This is an example of external costs placed on the other.  This is a clear cut example but in other cases the transaction costs may be high because the community may not realize where the externality is coming from.  Other problems are the free riders 

A. Aspects of externalities 

1. an externality is an effect that the first person is not forced to take into account

2. externalities do no necessarily lead to inefficient use

Externality- A social or monetary consequence or side effect of one’s economic activity, causing another to benefit without paying or to suffer without compensation 

IV. Negative externality- an externality that is detrimental to another, such as water pollution created by a nearby factory

V. Positive externality- an externality that benefits another, such as the advantage received by a neighborhood when a homeowner attractively landscapes his property 

Case- Spur Industries v Del Webb- court held that a business operation may be enjoined when that lawful business becomes a nuisance to others (a residential area) when it is injurious to public health
Court used 3 elements in deciding case over whether lawful business owner should have been enjoined over the residential zone 

1. negligence 

2. priority (in time)

3. utility- the utility of the situation uses a cost benefit analysis (the land owner v residential area)

Adam Smith suggests that every individual labors to bring about the great gain (says that individuals that selfishly pursue individual gain, may lead us to efficiency) Sort of lassie faire economy- hands off (govt. intervenes if there is some sort of market failure)




Six assumptions of perfect competition   

1.
Profit maximizers- people do tend to try to maximize profits

Ex. 1- walking the street of downtown Baltimore you see that medical institutions are consuming neighborhoods.  Right in the middle of the Mercy Hospital there is a little townhouse.  All around the hospital the other property has been brought out.  The hospital tried to buy the house at three times its value, but owner would not sell.  (This is case that does not agree with people profit maximizers.  This proves that people don’t always follow market values.) (The dominant human psychological feature as in relation to economic factors).

2. Exclusive property rights- in order to keep government out we have to make sure that everybody owns something.  Communal 

3. No externalities- external diseconomies or economies (14th century Englishmen did not build the number of needed lighthouses because there was no way of charging everyone for its use.  It would help their companies but it would help everyone else also because there was no charge mechanism. (Paper mills located next to a public river so that they can ship their waste down the river- they are imposing a costs on society instead of internalizing 

Pollution is the most straightforward example of an externality. 

4. No barriers to entry- no oligopoly power (ex. The NFL limits the number of teams that its league has so it prohibits other cities from just creating football franchises) Perfect competition would not prohibit entry. 

5. Perfect knowledge- in our world there is no such things as perfect knowledge as to the way things are today, and more less of what they will be. (Ex. You go to purchase a new set of tires and you purchase Firestone Wilderness tires.  If there is something wrong with the tires do you have a claim against the tire company?  If yes, then why?  You should have known that these tires were unsafe.  Consumer protection protects buyers not sellers.  Does ownership imposes responsibility!  We impose on sellers the responsibility of doing research to find out if the property that they are buying has any problems.

6. No transactions costs- In our world transaction costs are everywhere 

In a Perfect Economy you don’t have to have a lot of government interventions.  The market forces do a good job of keeping the market intact.  If we do have a market failure then the government would intervene to fix problem.

These are the underlying economic values of the property cases that we will look at from now on.

Hypo- it is possible for pharmaceutical companies to offer a growth hormone that increases height of children who are given hormone.  The company puts efforts into developing the hormone and they put it on the market to the highest bidder.

1. There is a poor family that has a child that suffers from dwarfism.  The child would be able to be normal if they could afford hormone.

2. There is a wealthy family that has a normal child and they feel that their child would be better served if he were taller.

Question- In our society who would get the growth hormone?  The answer is family number two.  Is this efficient?

Efficiency is the goal of our economic model, but it is not always achieved. 

Monopoly – Intellectual property includes the various laws governing ownership of information or ideas.  Article I Sec. 8 states that “Congress shall have the power to promote the progress of science and the useful arts by securing for limited times to creators and inventors the exclusive rights to their respective writings and discoveries.

A. Copyrights- law protects “original work of authorship fixed on any tangible medium of expression, including literary, musical, dramatic, graphic, pictorial, choreographic, architectural, or sculptural works.  Ideas cannot be copyrighted but original expression of ideas can.

i. Last for the life of the creator plus 50 years

ii. No registration or special designation need be made to obtain copyright protection

iii. There are international treaties (1989) that countries agree to respect but they are difficult to enforce

iv. Copy Right Act- allows uses of copyrighted works without the copyright owner’s consent under the “fair-use” exception (criticisms, news reporting, teaching, scholarship, or research.

However there are several criteria of the Copyright Act that have to be considered:

1. The purpose and character of the use (commercial or nonprofit educational purpose.

2. the nature of the copyrighted material 

3. the amount and substantiality of the portion used in relation to the copyrighted work as a whole

4. the effect of the use upon the potential market for or value of the copyrighted work 

B. Patents 

i. Designed to protect inventions

ii. Must demonstrate originality and practicability of idea.  Patents must be registered and it must convince the patent office that the idea is worthwhile

iii. Gives short term monopoly power to the inventor

iv. Gives incentive to be creative

v. Lasts for 17 years 

C. Trademarks- names of images that mark a particular company or product line 

i. System is less federalized than copyright or patent

ii. Each state has its own.  There is a federal registry, but production is bade on state law

iii. It is impossible to lower it if it becomes widely used

iv. Langham Act prohibits the registration of geographic names, marks that are primarily surnames, or immoral names

D. Unfair competition- courts have sometimes protected labor and investment under the law of unfair competition.  For example, it has been held that a news agency has a quasi-property interest in news it gathers and can prohibit competitors from disseminating the news until its commercial value has passed away

Cases- 

1. A&M Records v Napster- held that Napster committed a contributory infringement for creating a system where people could exchange digitally copyrighted materials on-line

2. Amazon.com Inc v Barnes and Noble-court held that Amazon creation of an express land idea cannot be patented

3. Miller Brewing Company v Fulstaff Brewing- court held that Miller’s use of the name “Lite” to correspond with a reduced calories beer could not be copyrighted due to the generic aspect of the term

*Digital Millennium Copyright Act- makes it a civil and a criminal offense to hack into a copyrighted code and unlock the code to gain use of the product for yourself, or for others.
Irregular Transfers
A. Adverse Possession- the basic theory of adverse possession states that if within a number of years specified in the state’s statue of limitations, the owner of land does not take legal action to eject a possessor who claims adversely to the owner, the owner is barred from bringing an action in ejectment.  Once the owner is barred from suing in ejectment, the adverse possessor has title to the land

1.  Elements of adverse possession

i. Actual entry giving exclusive entry- the primary purpose of the entry requirement is to trigger the cause of action, which starts the statute of limitations running 

1. constructive possession- if there is actual entry on part of the land described in a deed, the possessor may be deemed in constructive possession of the rest

2. Exclusive possession- means that the adverse possessor be in exclusive possession and not sharing possession with the owner nor with the public.  It is possible for tenants in common acting as two to acquire property by adverse possession

ii. Open and notorious- the adverse possessor must occupy the property in an open, notorious, and visible manner.  Her acts must be such as will constitute reasonable notice to the owner so that the owner can defend his rights

1. possession of farmland- fencing, cultivating, and erecting a building on farm land are deemed open and notorious 

2. possession of wild, underdeveloped land- can be acquired by adverse possession

3. Possession of minerals- if the same person owns both the surface estate and the mineral rights when adverse possession begins, the adverse possession includes possession of minerals.  If the minerals have been severed by sale to another prior to entry of the adverse possessor on the surface, possession of the surface does not carry possession of the minerals 

iii. (Hostile)-Adverse and under claim of right- means that the possession is without the owner’s consent- it is not subordinate to the owner.  Courts split on this issue.
1. Under the objective test the court looks tat the possessor’s action, including statements.  If they look that way to the community, the claim is adverse and under a claim of right
2. Under the subjective test- the adverse possessor must have a bona fide or good faith belief that he has title.  If the possessor knows he has no title, and that someone else has title, his possession is not adverse

iv. Continuous uninterrupted possession for statutory period-requires only the degree of occupancy and use that the average owner would make of the particular type of property.  A person can be in continuous possession even though there are considerable intervals during which the property is not used.  (Ex. Use of a summer home only during the summer for the statutory period)

MD State Section ACM JP 5-103- gives a person 20 years from the date of the cause of action to (1) file an action for recovery of possession of a corporeal freehold or leasehold estate in land (2) enter on the land



Other element of adverse possession required by some states 

1. Color of Title- refers to the fact that a claim founded on a written instrument (a deed, a will, or a judgment which was known to the claimant, is defective and invalid.  Ex. Grantor forged deed, grantor did not own property, grantor was mentally incompetent.  Where a person enters with color of title, no further claim of title of proof of adversity is required.  (Is not normally required for adverse possession)

2. Boundary Disputes- Claim of right issues often arise between adjoining landowners where one of the parties has an open and notorious possession of land along his boundary, mistakenly believing it to be his.  In fact, it belongs to his neighbor B.

a. Majority view- if the possessors holds the property for the statutory period then he acquires title by adverse possession 

b. Maine doctrine- a minority jurisdictions say that when the possessor is mistaken as to the boundary and would not have occupied or claimed the land If he had known of the mistake , the possessor has no intention to claim title 

Cases

c. Van Valkenburg v Lutz- court held that the Lutz met the elements of adverse possession.  However, the violated the continuous for statutory period because they gave up that right when they were granted an easement

Things to address when looking for adverse possession

1. permissive users do not have a claim of adverse possession 

2. inadvertent trespasser- can go either way- some courts say yes and some say no

3. knowledgeable and aggressive trespasser (yes if elements are met)

B. Tacking by successive adverse possessors- to establish continuous possession for the statutory period, an adverse possessor can tack onto her period of adverse possession, any period of adverse possession by predecessors in interest.  Thus, separate periods of actual possession by those holding hostility to the owner can be tacked together providing that there is privity of estate.  Privity of estate in this context means that a possessor voluntary transferred to a subsequent possessor either an estate in land or physical possession.  Where the transfer is not voluntary, as in the case of someone ousting the prior possessor, there is no privity of estate

Examples of privity

1. O owns Blackacre.  In 1980, A enters adversely.  IN 1993, A sells her interest to B, who continues to hold adversely to O.  The statute of limitations period is 20 yrs.  In 2000, C acquires title by adverse possession- 13 yrs of A’s possession and 4 yrs of B possession are tacked onto 3 yrs of C’s own possession
Other scenarios 

A. Ouster by 3rd party- when adverse possessor A is ousted by a third party X, X cannot tack on A’s period of prior possession because of lack of privity.  Privity of estate requires a voluntary transfer of tacking

B. Abandonment- tacking is not permitted where one adverse possessor abandons the property, even though another enters immediately.  The Statute of limitations starts running a new

C. Interruption by true owner –If the true owner reenters the land openly and notoriously for the purpose of regaining possession, an interruption has occurred

D. Disability of Owner- most states think it is unfair for a statute of limitation to run upon a person who is unable to bring a lawsuit under a legal disability.  Therefore most statues give additional time for an owner under a disability to bring action

i. Traditional disabilities that toll running of statue of limitations

1. mental incompetence 

2. infancy (under 21)

3. marriage of a women

4. imprisonment

5. absence from state 

-MD Code ACM 201-creates a disability statute that gives three extra years after the statue of limitations has passed if the person is:


A. mentally incompetent


B. infancy (under 18)

-MD RP 14-108- allows adverse possession if the property is vacant and unoccupied, in constructive and peaceable possession either under color of title or claim of right by reason

Case

1. Howard v Kunto- court granted tacking because Kunto and Miller were in privity.  Privity is defined as the connection or relationship between two parties, each having a legally recognized interest in the same subject matter (such as a transaction, proceeding, or piece of property)

II. Adverse Possession of Personal Property
-Like real property, personal property can be acquired by adverse possession.  However, adverse possession of personal property is subject to the discovery rule (NY rule), and the demand rule.  The requirements for adverse possession of personal property is the same as for real property, except the statute of limitations is shorter.
A. New York Rule (Also called the demand rule- holds that the statute of limitations does not run on the owner of stolen goods until the owners knows who has the goods and makes a demand for return of the goods that is rejected.  Once the demand is made, the statute begins to run.  The NY rule was created to deter theft, but it also places a risk on buying goods.  The buyer can avoid this risk by making reasonable inquiry as to the goods

B. Due Diligence Rule- holds that the statute of limitations does not being to run on the owner of stolen goods as long as the owner continues to use due diligence in looking for them.  Ex.  A steals a valuable painting belonging to O.  A sells the painting to B, a bona fide purchaser.  O learns that B has the painting.  Under the due diligence rule, adverse possession runs from the time of the theft unless O can show that she used due diligence and failed to locate the painting.  If O can show due diligence, adverse possession begins to run when O locates the possession (Rule laid down in O’Keefe case also advises that the cause of action accrues when the titleholder discovers or should have discovered that the item was stolen.
C. Discovery Rule- statute starts to run when the owner knew or should have known that the cause of action has accrued (O’Keefe)

D. Bona Fide Purchaser of Stolen Goods- a bona fide purchaser of stolen goods is not protected against the claim of the owner unless the statute of limitations has run on the owner.  The risk is on the purchaser.  The law protects the owner over the purchaser because it would impose a great cost on owner to spend more money on protective devises.  The bona fide purchaser is afforded protection if he used reasonable inquires into the purchased product

E. Native Americans- Congress enacted legislation in 1990 the required museums to inventory and to return at the request, sacred objects and othr cultural artifacts to Native Americans.

MD 5-203- The discovery rule and the due diligence rule

Mistakes, Fixtures, Accessions, Etc

1. Improving Trespasser- Under modern law, a good faith improver of a neighbor’s property lot gets some relief.  A court sitting in equity may let A’s encroachment remain if A pays damages in some cases.   A court may also award the building to B if B pays its value to A, or the court may give B the option of paying A the market value, or selling A’s improvement at fair value- However, if a person knowingly encroaches on his neighbor’s lot, the person must remove the encroachment if the neighbor so demands
2. Accession- when one takes personal property belonging to another and adds value to it or incorporates it into the taker’s own valuable property, so that it would be unjust to require the taker to return the property, the law of accession transfers title to the property from the original owner to the owner of the property which it has been mixed.  The original owner is entitled to damages for loss of the property.  If the taking was wrongful, accession is usually denied.

3. Fixtures- a personal property that has been fixed to the real property is treated as part of the real property.  If a person wants to remove the fixtures and keeps them, he must make his intentions clear in the sales contract.  Crops are normally considered as part of the land

-ACM RP 5-101- Certain estates created by parol are estates at will- Every corporeal estate, leasehold, or freehold, or incorporeal interest in land created by parol and not in writing and signed by the party creating it, or his agent lawfully authorized by writing has the force of effect of an estate or interest at will only, and has no other or greater force or effect, either in law or equity 

Cases

1. Strain v Green- court held that the secret intention of a seller dos not determine what are fixtures to the buyer 

Regular Transfers

1. UCC 2-201 (Statute of Frauds)- states that if the price of the goods is more than $500 then the sale has to have something in writing that indicates that a contract for sale has been made between the parties and signed by the party against who enforcement is sought or by his authorized agent

2. 2-401- unless otherwise explicitly agreed title passes to the buyer at the time and place at which the seller completes his performance with reference to the physical delivery of the goods

Good Faith Purchasers – A bona fide purchaser is one who does not know of the seller’s wrong doing but has a good faith belief that the seller has title, and in addition pays valuable consideration.  A buyer who is not a BFP is never protected
Bona fide purchaser of personal property- the general rule says that the seller can transfer no better title than he has.  IF the seller does not own the object or lawfully represents the owner, the buyer does not get title.  This is a harsh rule that has been mitigated to some extent by exceptions in favor of the bona fide purchaser (BFP)

Exceptions to the general rule

1. Seller has voidable title- if the seller has a voidable title, he can transfer a good title to a bona fide purchaser.  This is exception is included in the UCC section 2-403 (1) - “a person with voidable title has power to transfer a good title to a good faith purchaser for value.  A voidable title is one that the owner can void (where the title is acquired by fraud or by a check that bounces

a. voidable title- a voidable title is one where the owner intends to pass title, but can void the transaction because of fraud, misrepresentation, or duress

b. Void title- one where the owner does not intend to pass title nor has no capacity to do so. (theft)
c. Thief- a bona fide purchaser from a thief takes no title

2. Estoppel- if the owner of goods by words or conduct expressly or impliedly represents that the possessor is the owner or is authorized to ass title, and this induces reliance by the purchaser, the owner is estopped to deny the truth of the representation

a. Ex. O, a piano mover, delivers possession of a wagon to George Tracy, a new employee of O.  To retain the business Tracy has built for himself as a piano mover, O paints on the wagon the words, “George Tracy, Piano mover.  Tracy sells the wagon to B, a bona fide purchaser.  O is estopped to deny that Tracy is the owner.
3. Entrusting Goods to a merchant- Any entrusting of possession of goods to a merchant who deals in goods of that kind gives him power to transfer all rights of the entruster to a buyer in ordinary course of business 

a. Ex. O entrusts a painting to A, an art dealer.  A gives the painting to a friend B.  B represents that he owns the painting, sells it to C, a BFP.  If C had purchased the painting from A, a merchant, C would prevail over O.  But since C brought the painting from B, O prevails over C.

2-403- Any entrusting of possession of goods to a merchant who deals in goods of that kind gives him power to transfer all right of the entruster to a buyer in the ordinary course of business

a. to(dealer (dealing in goods of that kind)- watch repairmen that buys and sells watches(Buyer’s ordinary course of business.  The buyer is ordinary course of business has better entitlement than the true owner.  Instances were a person can transfer better title than they have 

i. to(authorized agent(successor in title

ii. to(adverse possessor( successor in title

Ex. To(thief(good faith purchaser (void title) where there is a theft of the property to good faith purchaser does not acquire title rights over the true owner unless the doctrine of adverse possession has come into play

Cases

1. Porter v Wertz- court held that 2-403 did not apply because buyer did not buy painting in good faith (did not investigate background).  The purchaser also did not take place in the ordinary course of business

A. Sale of Real Property- for the sale of real property the Statute of Frauds requires a wring (usually a deed)

a. MD 5-103- Requires a writing for real property

b. MD 5-104- No action may be brought against a contract for real property unless there is some form of a writing 

B. Bailments- a bailment occurs when on person gives temporary possession on her property to another (ex. holding over one’s coat, borrowing a pencil, parking a car.  The bailee has possession of another’s goods .Bailment- a bailment is the rightful possession of goods by one person who is not the owner.  A true owner is the bailor; the person in possession is a bailee.  The bailee has the duty to care for the goods and deliver them to the owner as agreed.  

a. Creation- to create a bailment, the alleged bailee must assume actual physical control with the intent to possess.  (Ex. Parking lots cases.  The bailee has a duty to exercise care over the bailors good and has a duty to redeliver the goods that are in his custody.  A bailee can be held strictly liable when it comes to redelivery if he redelivers to the wrong person.

C. Gifts of Personal Property- a gift is a voluntary transfer of property without any consideration.  The requirements for a gift are:

a. Intent- the donor’s intent to make a present transfer

b. Delivery of the gift- does not require actually handing over the gift

i. Manual delivery

ii. Constructive delivery- handing over a key or some object that will open access to the subject of the gift

iii. Symbolic delivery- example a written document saying I give you this…

iv. Acceptance of the Gift- 

* Gifts of land and real property require a deed
2 types of gifts

1. Gifts inter vivos-An inter vivos gift is a gift made during the donor’s life when the donor is not under any threat of impeding death.  An inter vivos gift, once made is irrevocable 

2. Gifts causa mortis- a gift causa mortis is a gift made in contemplation of immediately approaching death.  A gift causa mortis is revoked if the donor recovers from the illness that prompted the gift

Cases

1. Newman v Bost- court granted some items to P on the basis that they were a valid gifts and other were not on the basis that they were not a gift
2. Hickey v Green- contracts for the transfer of a interest in land may be specifically enforced in the party seeking enforcement reasonably relied on the contracts even if it did not comply with the Statute of Frauds

Examples of different types of delivery

1. A finds O’s mislaid ring.  O say to A it’s yours.  A keeps it.  O changes her mind.  Who has title O or A?  A has better right to the property because the elements are sought.  The delivery aspect is met because A has possession.  
2. A finds O’s mislaid ring.  A returns it to O.  O looks at it and says to A: “Its your.” O takes it to have it downsized for A.  O is killed.  Who has title, O or A?  O has better title because A did not have possession of it.  The transfer of the ring existed before the intent to give was made.  A gave the ring back to O so manual transfer was not made.

3. A finds O’s mislaid ring.  A returns it to O.  O says I promise to leave it to you when I die.  O is killed.  Who has title, O or A.  Without a will, future intent does not qualify.  It has to be present intent to kill

4. O gives savings bank book to B.  (Bank permits book holders to withdraw funds).  O dies before B takes money out.  Who has title to the savings account?  B because we have constructive delivery

5. O gives B check.  O dies before B can cash it.  Is check good? Holding- no gift until check paid because donor retains dominion and control of funds.

6. O gives A written instrument:  I give you my wristwatch.  O reneges.  This is valid gift because symbolic delivery is satisfied.

7. O hands A the leash to his pit-bull saying “Here take this” O walks away.  Has title to the pit bull passed to A.?  It is unclear it “here takes this” was an intent to give, and if A accepted the gift.

D. Deeds of Real Property 

Many states have leaned away from the extensive deeds and have just required all of the essential elements (grantor, grantee, description of the land, signature of the grantor, and sometimes attestation or acknowledgement 
3 types of deeds used in US (Warranties) 
a. General Warranty- warrants title against all defects in title whether they arose before or after the grantor took title

b. Special Warranty- contains warranties only against the grantor’s own acts but not the acts of others

c. Quitclaim- contains no warranties, simply transfers property
i. A forced deed is void

Elements of a Deed

1. Grantor and grantee (Identify parties)
2. Description of land 

3. Interest to be conveyed

4. Consideration- (not required) MD code requires that actual consideration be stated in the deed; the consideration can be 0 but it has to be stated

5. Execution 

a. Signed by grantor (in MD the common practice is the deed poll, which only the grantor signs

b. Seal (not required) – still used by some attorneys because it extends the statute of limitations from 3 yrs to 12 in MD

c. Delivery (intent to deliver or physical transfer 

Cases 

1. Rosengrant v Rosengrant- court held that a deed cannot be used as a will and furthermore it must either consist of actual delivery or constructive delivery to be valid.  Symbolic delivery will not be valid 

2. Fisher v McGuire held that persons can transfer title, through subsequent acknowledgement and delivery by the grantor, when the name of the grantor was actually placed on the document by another.

-In MD if the grantor does not live up to the promise in the deed, the grantee may bring suit within three years before the statute of limitations runs out

MD 4-101- gives the requirement for a deed

       4-102- allows just the grantors signature (deed poll)
       4-103-deed is presumed to be valid if the deed is executed, acknowledged, 

                  and delivered

       4-109- Defective Grants
RP- 5-104- requires a writing for the sale of disposition of land or of any interest in land or concerning land.  (This may be done through contract, memorandum, or note, signed by the party to be charged, or some person lawfully authorized by him.  There is an exception to this rule
-Exceptions-From the case of Hickery v Green the court allows two exceptions to the statute that requires real estate contracts to be done in writing 

1. Part performance- allows for specific enforcement of oral agreements when particular acts have been performed by one of the parties to the agreement.  Such acts are if the buyer takes possession and pays all or part of the purchase price, or makes valuable improvements.  Reliance is also allowed under past performance

2. Estoppel- (driven by a promise followed by reasonable reliance)- applies where unconscionable injury would result from denying enforcement of the oral contract after one party has been induced by the other seriously to change his position in reliance of the contract.  It may also apply where there is unjust enrichment would result if the contract was not enforced 

E.   Wills- Any person can make a will if he is 18, and legally competent 

a. Requirement for a will

i. Must be in writing

ii. Signed by a testor by someone other person for him in his presence and by his expressed direction (if testor doesn’t sign if presence of witness there has to be publication (telling them what they signed)

iii. Have to have at least 2 witness (one function of the witness is to attest the competency of the test

-Wills can be changed


MD 4-104- Livery of seisin and indenting not necessary

MD 1-205- Child- in a child includes a legitimate child and an illegitimate child (Does not include stepchild, foster child, or more remote descendants 

MD 1-210

 ET 1-205- 1-210

MD 3-101- 3-104 (concerns spouses)
MD 3-105

MD 3-202

MD 3-203

MD 3-204

Casson v Swogell- court held that there was no requirement that it must be declared that the instrument was her will or acknowledges her signature, and the court ruled that Section 4-102 did not require the witness to sign together, or at any particular place on the will.

-The difference between heirs and devisees and legatees is that heirs take when descendent leaves not will; devisees and legatees 

take under a will 

III.   Testamentary transfers 

A.  Writing 

B.  Executed 

C.  Signed by two witnesses 

IV.   Other ways to pass property without a will

1. joint ownership

2. create present and future interest (as in Gruen case) 

3. intestacy 

Holographic will (handwritten will.  MD 4-103 allows holographic wills by person in the armed service if it is signed by that person outside of the United States.  The will is void one year after the person is discharged from the armed services unless the testor has died prior to the expiration of the one year or did not possess testamentary capacity.

V.  Intestacy (default transfer) - occurs when somebody doesn’t leave a will or doesn’t transfer all of the property through a will.


A.  Surviving Spouse but no surviving children or parents 

-if a person dies and leaves a surviving spouse but no surviving children or parents, most states give the entire estate to the surviving spouse.  MD takes this approach in 3-102 (e)


B.  Surviving Spouse and surviving parents but no children

- MD says that when there is no surviving issue, but surviving parents, there shall be the first 15,000 plus one-half of the residue (3-102 (d)


C.  Surviving Spouse and children

-while some states allow the surviving spouse to have claim to the whole estate, MD does not take this approach.  Under 3-102 (b) if there is a surviving minor child- there share is going to be one-half 


-Only those who survive a decedent can inherit property.  If a child predeceases the parent, however, the child’s share will generally pass to her children.  For example if O has three children, A, B, and C; when O dies A, B, C will each receive a 1/3 share of the estate.  However, if one of the children predeceases O, then the child’s share will go to her children as “representatives” of their deceased parent.  If the children die then we resort to the per stripes system.

MD Statutes regarding Interstate Succession 

1. 1-210- Representation per stripes- (b)- In the case of issue of the decedent, the property shall be divided into as many equal shares as there are children of the decedent who survive the decedent.

2. 3-104- (b) Parents and issue- It shall be distributed to the surviving parents (no issue) equally, or if only one parent survives, and if neither parent survives, to the issue of the parent, by their representation.

3. 3-104 c- Grandparents and their issue- If there is no surviving parent or issue of a parent, it shall be distributed one half to the surviving paternal grandparents equally, or if only one paternal grandparent survives, to the issue of the paternal grandparents, by their representation… 

4. Great grandparents and their issue- If there are no surviving parents or issue of a parent, or surviving grandparent or issue of a grandparent, it shall be distributed on quarter to each pair of great grandparents equally, or to thee survivor… 

5. 3-105 Escheats to the state.

Questions from supplement (H dies intestate) how will his estate by disposed in MD

1. His survivors are W, his wife and M, his mother, (wife would receive first 15,000 + one half and mother would receive other half of the estate)

2. His survivors are W, M, and minor son Sonny, (Wife share is reduced to half, and the child gets the other half.  The mother gets nothing).

3. His survivors are natural son Sonny who is the parent of grandchildren- Xavier and Zelda, and adopted daughter Dottie (W predeceased)-(3-103 Sonny and Dottie split the estate in half.  (Xavier and Zelda are represented by the father so they do not have entitlement to anything)

4. His survivors are grandchildren Xavier and Zelda, and daughter Dottie (W and Sonny, and Dottie predeceased) (Dottie will get one half and Xavier and Zelda split the other half

5. His survivors are grandchildren Xavier and Zelda and Quixote (Dotties son) (W, Sonny and Dottie predeceased) (The estate will be split into three equal shares)

6. His survivors are a brother, and a niece and nephew (children of predeceased sister) (w, his issue, and his parents all predeceased) (the brother gets on half and the niece and the nephew split the other half- a quarter a piece

7. He has no surviving blood relatives and no stepchildren- the assets are liquidated and the state escheats the -You can go back three generations looking for issues before the state escheats the liquidated assets 

-Suppose W dies leaving a will.  How will her net estate be disposed of in the following situation?

8.  She is survived by her husband H, and by children Sonny and Dottie.  Her will leaves all of her property, both real and personal, to The First Church of Spiritual Redemption, and nothing to her family.  W does not have to leave any of her assets to her child.  However, she cannot cut of her husband because of the right to an elective share in MD.  It says that if a surviving spouse doesn’t like the will then he can elect the will and he is guaranteed the minimum share.  If there are children he can receive one-third and if no children at least one-half.  If the wife wanted to give them away 

-Fraud on the widow’s share- if there is a transaction by the testor on her deathbed that robs surviving spouse of receiving anything; this may be challenged through fraud on the widow’s share.  However, there is no standard for fraud.

1066 Norman Conquest 


Established feudalism in England only life estate permitted 

1086 Doomsday Book said there where 1,500 tenants in chiefs 

King(Tenants in chief(Tenants in chief( Mesne Lord(Mesne Lord (2) (Tenant in Demesne  
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villein tenants 

When the tenants in chief did it went back to the king through the process of reversion.  The king was reluctant to give inheritable estates because they would lose control over it.  Traditionally the eldest male son would approach the king and reach an agreement with him, so that he could take over.  Essentially, there were life estates, but just not in practice. 


-the overlords (tenants in chief) could not sell property.  They could only subinfeudiate it.

Fee Simple 

O gives to X (& his heirs) -----------------------------------------------------( meant that the property was passed to X and their issues.  When X died 

-each under-lord owed his overlord taxes and services.  During this time there was a problem with tax avoidance.

1290 Parliament and the king agreed on the Quia Emptores 



a. prohibited subinfuedation 



b. permitted substitution 



c.  livery of seisn 

In order to prevent the younger heirs from selling property and screwing up the family name the elders went to Parliament and got the doctrine of a fee tail set up.

Fee tail- allows you to own it, and reap benefits from it, but it doesn’t allow you to sell ownership.  The owner could sell there life estate, but they could not disinherit heirs by permanently selling property to someone else.  When the tail ran out it would escheat (normally to the church)

1471 Common Recovery 


A.  Fictitious lawsuit to defeat fee tail 


B.  English lawyers responded with a trust device called a “strict settlement”- elders come back and devise this to prevent alienability


C.  Statue of Wills 



1.  Permitted written testamentary transfers of land

1677 Statue of Fraud


A.  Abolished livery of seisin


B.  Required written deeds

1776 Primogeniture abolished (didn’t like the class status system)


(Maryland)

1782 (Fee Tail=Fee Simple) MD legislature made a fee tail a fee simple 


2:102 Real property code- tenant of estate tail may grant in fee simple 

Fee Simple absolute 

O X {& his heirs)--------------------------------(

Today you don not need to have the word inheritance to create an estate in fee simple



*Indefinitely Inheritable





*Freely Alienable (after 1290)



*Devisable (after 1540)

II. Life estate 


X’s life estate is 

a. alienable (can transfer the life estate)

b. not inheritable 

c. not devisable 

Estates In land 

A. Types of Estates (Possessory Estates)
a. Fee Simple- A fee simple is an estate that has the potential of enduring forever.  It is created by O, the owner of Blackacre, granting land to A and his heirs (freely alienable and deviseeable)
b. Fee Tail- A fee tail is an estate that has the potential of enduring forever, but will necessarily cease if and when the first fee tail tenant has no lineal descendant to succeed him in position (Have been abolished in virtually every states with only a few remaining) O to X and his heirs and body and back to O (if no heirs).  X cannot sell the property because it belongs to his heirs, but he can sell his life estate
c. Life Estate- A life estate that will end necessarily at the death of the person.  It is created by granting the property to A for life

a. Fee Simple Absolute- A fee simple absolute is absolute ownership.  It is potentially infinite in duration.  There are no limitations on its inheritability.  If used to be necessary to include the words from A to O and her heirs.  However, today those words are not required.  Simply a conveyance of Blackacre to A creates a fee simple.

a. Look back to intestate succession to see how fee simples pass down

1. MD 2-101- Grants bargains and sales, in a deed is a fee simple unless a limitation or reservation shows a different intent```
2. Md 2-102- Tenant of fee tail may grant in fee simple

3. MD 4-104- livery of seisan and indenting not necessary 

4. MD-4-105 fee simple by presumption (words of inheritance unnecessary to create fee simple or easement

B. Life Estate- A life estate is an estate that has the potential duration of one or more human lives.  Life estates are very common today, particular life estates in trust.  Not inheritable, or devisable (through will)
a. Types of Life Estate

i. For life of grantee- the usual life estate is measured by the grantee’s life.  Ex. O conveys to A for life.  On A’s death, the land reverts to O, the grantor

ii. Pur autre vie- where the estate is measured by the life of some other than the owner of the life of someone other than the owner of the life estate

iii. Life estates can also be defeasible life estates

iv. Can be given to a class of people (to the Albright family and it does not end until the last person in the class dies)

Restraints of Alienation- limits on transfer of property

Types of Restraints 

1. forfeiture restraint- provides that if the grantee attempts to transfer his interest it is forfeited to another person (to A and his heirs and if A tries to transfer to B to C)- allowed in life estate.  Likely to be upheld in fee 
2. disabling restraint- withholds from the grantee the power of transferring his interest in promissory restraint (to A and her heirs provided that the property may never be alienated by deed)

3. promissory restraint- a promissory restraint provides that the grantee promises not to transfer his interest (to A in fee simple provided that A cannot transfer during her life)

4. Total restraint- any total restraint on a fee simple- either forfeiture restraint, disabling, or promissory is void.  The grantee may therefore alienate the estate and suffer no penalty.  However, reasonable restraints are allowed

5. Reasonable restraint- in more and more states partial restraints on a fee simple are valid if reasonable.  The restraint must have a reasonable purpose and be limited in duration.  Restraints on use have almost always been upheld.  (other restraints that have almost always been upheld are right of first refusal, sale requiring consent of board of directors, agreements by co-tenants not to partition

-Absolute restrains of fee simples are void.
Waste of Life Tenant of life estate- Waste is conducted by the life tenant that permanently impairs the value of land or the interest of the person holding title or having some subsequent estate in land

1. Types of Waste

a. Affirmative waste- (voluntary) occurs when the life tenant actively causes permanent injury by for example destroying buildings or ornamental trees or land, or removing the natural resources.  However, cutting of trees clearing woodland for conversion into more valuable cultivated farmland is not waste

b. Permissive waster (involuntary) waste-occurs when the land is allowed to fall into disrepair, or the tenant fails to take reasonable measures to protect the land from the element 

c. Ameliorating waste- occurs when the principle use of the land is substantially changed (uses increases value of the land- usually by tearing down a building
-Insurance- the life tenant has no obligation to keep the property insured, and if a building burns down without the fault of the life tenant this is not waste
Remedies for Waste- the owner of the remainder my enjoin threatened waste by the life tenant or recover damages

ACM 14-102- allows the remainder to bring suit against life tenant if they permit waste (if waste is committed after the injunction you get actual damages * 2 of jail)
ACM 14-110b- allows court to assert it right to deal with every party that is before the court that can be identified at the time of the decree, the decree can also be made final against any parties that may show up later

Cases

1. White v Brown- the court held that the clause not to be sold was an unusual restraint on alienation.  Also, the court held that when the intent of the testor is so ambiguous or obscene that it cannot be ascertained the rules of instruction must be applied (If the court cannot tell what the testator’s intention was then it will be considered as a fee simple (Presumption 
i. Rules of Construction

A. Intent of author

B. Plain meaning

C. Language of whole document in light of surrounding circumstances

D. If ambiguity remains look to extrinsic evidence 

a. Testimony of witnesses

b. Background facts

c. Preferred way of handling (cannons of construction)
E&T 4-402- Presumption to pass all property (against partial intestacy)

2. Baker v Weedon- held that courts can approve the sale of property where they are future interest in the property in order to preserve the estate from was of deterioration (Has to be in best interest of all parties 

RP 14-110- courts can allow sale if it is in the best interest 

III.   Defeasible Estate-a  defeasible estate is a fee simple can be created so that it is defeasible on the happening of some event, and the owner of the fee simple then loses the property.  Defeasible fees are mot commonly encountered in deeds restricting use (are inheritable and alienable)

Types of Defeasible Fees

1. Fee simple determinable- a fee simple determinable is a fee simple estate so limited that it will automatically end when some specified event happens.  If the contingency occurs the estate automatically ends.  The estate terminates immediately on the occurrence of the event- nothing further is required and the fee simple automatically reverts to the grantor (Key words-so long as, to a until, to a while, and unless).  Bad words are (for purpose, or to be used for)  Allows possibility of reverter
1. Ex. O conveys Blackacre to the church so long as it is used for church purposes

2. Fee simple subject to condition subsequent- a fee simple that does not automatically terminate but may be cut short at the grantor’s election when a stated condition ends.  A has the power of reentry but it does not automatically occur

1. Ex. O conveys to A, but if liquor is ever consumed, the grantor has the right to reenter the premises

2. If the language is ambiguous, the court presume a fee simple to condition subsequent because the grantor has to bring action to reenter

**Conditions that place a restraint on marriage have been struck down as being unreasonable

3. Fee simple subject to an executor’s limitation- is a fee simple that on the occurrence of a stated even, is automatically divested in favor of a third party (subject to the rule of perpetuities)
1. Ex. O conveys Blackacre to School Board, but if within 20 yrs Blackacre is not used for school purposes, then to A

Codes

-RP 6-101- 30 yr limit on possibly of reverter and rights of reentry created on or after, 1969.  Effective to inter vivos instruments, wills, appointment by inter vivos on or after that date.  You have to record or renew the possibility of reverter.  
6-102- says you have to rerecord if the right of reentry was created before July 1, 1899- and 1969 has to have happened before July 1, 1972


6-103Now you can create the possibility of reverter but it only lasts for 6 yrs.  You have 7 yrs. to reclaim the property 

-6-105-Exception of possibility of reverter and rights of entry owned by state or political subdivision (does not apply to grants made at any time by the state as long as the possibility of reverter or right of reentry is owned by the state or its political subdivision is not transferred

Cases

1. Mountain Lodge v Toscano- court held that a restraint of use is valid,  but not on who you can sell it to or that they cannot sell it
2. Ocean City v Tabner- upheld possibility of reverter on fee simple determinable.  They did not have to assert a claim.

Future Interest

Future Interest- a non-possessory interest capable of becoming possessory in the future.  A future interest is a present interest in the sense that it is a presently existing interest.  But it is not a presently possessory interest.



Categories of future interests

1. reversion 

2. possibility of reverter

3. right of entry

4. remainders 

5. executory interest 

A. Future interest in the grantor- if the future interest is retained by the grantor (of, if retained by a will, by the testator’s heir), the future interest must be either reversion, possibility of reverter, or right of interest

a. Reversion- a reversion is a future interest left in the grantor after the grantor conveys a vested estate of a lesser quantum than he has

i. O, owning Blackacre in fee simple, conveys Blackacre for life.  Since O did not convey a fee simple to anyone, but only a life estate- O has reversion.  When A dies, Blackacre will revert back to O.  If O conveyed a fee simple to A, O would not have reversion 

1. O grants to A for life and B if B survives A with O’s reversion.  If B dies before A then it will pass back to O by way or reversion when A dies.  Reversions occurs when someone owns property, and transfers less than everything

(Reversion is not subject to the rule against perpetuities)

b. Possibility of Reverter- a possibility of reverter arises when a grantor carves out of her estate a determinable estate of the same quantum.  In almost all cases it follows a determinable fee.

i. O conveys Blackacre to “Board of Education” so long as Blackacre is used for school purposes.  The Board of Education has a determinable fee; O has a possibility of reverter

ii. Now under title 6 you can only create possibilities of reverter that last for 30 yrs.  Also, under title six you have 7 yrs to reclaim property under possibility of reverter

c. Right of entry- a right of entry is retained when the grantor creates an estate subject to condition subsequent and retains the power to cut short the estate (he has to bring action

i. O conveys Blackacre to the Board of Education, but if the board ceases to use Blackacre for school purposes, O retains a right of reentry 

Life estate- reversion

Fee Simple Determinable- possibility ore reverter

Fee simple on Condition Subsequent- right of entry 
B. Future Interest in Grantees- If a future interest is created in a grantee, it must be either a remainder or an executory interest 
a. Remainder- A remainder is a future interest in a grantee than (i) has the capacity of becoming possessory at the expiration of the prior estate and it (ii) cannot divest to prior estate.  (duration of tile and life estate)

i. Types of Remainders

1. Vested remainders- a remainder that is both created in an ascertained person and is not subject to any condition precedent.  Ex. O conveys to A for life then to B in fee simple
a. Indefeasible vested remainder- when a remainder is indefeasibility vested, the holder of the remainder is certain to acquire a possessory estate at some time in the future, and is also certain to be entitled to retain permanently thereafter the possessory estate so acquired 

i. O conveys to A for life then to B and her heirs 

b. Vested remainder subject to open- when a remainder is vested subject to open, it is vested in a class of person at lease one of whom is qualified to take possession but the shares of the class members are not fixed because more persons can subsequently become members of the class

i. O conveys to A for life, then to A’s children.  If A has not children, the remainder is contingent because no person qualifies as a child.  If A has a child, B, the remainder is vested in B subject to open to let other children in

c. Vested Remainder subject to divestment- when a remainder is vested to divestment, it is either vested subject to be divested by the operation of a condition subsequent or vested subject to divestment b an inherent limitation of the estate is a remainder 

i. Condition subsequent- o conveys to A for life then to B, but if B does not survive A, to C.  The vested remainder in B is subject to total divestment on the occurrence of a condition subsequent 

d. Inherent limitation- O conveys to A for life, then to B for life, then to C and her heirs.  B has a vested remainder for life subject to total divestment if B fails to survive A.  The divestment occurs because of the inherit limitation in a remainder for life

2. Contingent remainders- a remainder is contingent if it either is limited to an unascertained person, or is subject to a condition precedent 

a. Unborn children

b. Heirs

II. Remainders subject to condition precedent- a remainder subject to a condition precedent is a contingent remainder.  A condition precedent is an expressed condition set for in the instrument )other than the termination of the preceding estate) which must occur before the remainder becomes possessory 
a. A condition precedent is a condition expressly stated in the instrument 

If the instrument is ambiguous, the law favors a vested constriction rather than a contingent one


Executory Interest- an executory interest is a future interest in a grantee that, in order to become possessory must divest

Trusts- a trust grants person to one person the trustee with instruction (and enforceable obligations) to manage the property for the benefit of another (the beneficiary).  The trustee possesses legal title to the property while to the property while the beneficiary possesses equitable of beneficial title.  The creator of the trust is called the settler or the trust.  Trusts can be created in real or personal property.  Trusts can be left to charities (Equitable title is defeasible)

-Creation of trust- to create an expressed trust, the settler must manifest an intent to do so.  To create a trust of land, a written instrument (deed or will) is required by the Statue of Frauds.  

-Trustee- any person with legal capacity can be a trustee.  The settler can serve as trustee, a beneficiary can serve as trustee, or an independent 3rd part can serve as trustee)

RP 14-110- oral trusts can be created for personal property
   -Cy Pres- in some cases it is impossible to administer a trust in the way that it was intended by the donor.  If property is given in a trust to a particular charitable purposes and it becomes “impractical or illegal to carry to carry out the particular purpose, and the seller demonstrates a general intent to devote the property for charitable purposes, “The court will direct the application of the property to some charitable purpose which falls within the general charitable intent.  Courts also sometimes rewrite the trust if they believe the intent of the donor will not be violated.  If this is impossible then the trust will revert back to the owner, their heirs, or to a 3rd party within the trust instrument.

Cases

1. Broadway v Adams- court allowed restraint on alienability because it was considered reasonable.  It only lasted one lifetime.  Since a beneficiary for life has limited interest in trust income, you cannot create a trust with a spendthrift clause on your own trust fund during your generation to protect your money from creditors 

Rule against Perpetuities 

Rule against Perpetuities- says that no interest is good unless it must vest, if at all, not later than 21 yrs after some life in being at the creation of the interest.  The rule applies to contingent remainders and executory interests.  It does not apply to vested remainders or to future interest in the grantor (reversion, possibility of reverter, and rights of entry)

Ex. O conveys “to A for life, then to A’s children for their lives, then to B and his heirs.  A has no children.  This conveyance is valid.  The remainder for life given to A’s children will vest, if at all, at A’s death.  The remainder is fee simple in B is vested when the remainder is created. 
Exam- when you see contingent remainder and executory interest on the exam think about the rule

The Rule against Perpetuities regulates non-verse interests that include

1. executory interests

2. contingent remainders

3. vested remainders subject to open- because some of the remainders are contingent and some are vested

4. options to purchase property

5. right of first refusal or preemptive rights

The rule of Perpetuities- is directed at the creation of contingent interest that might vest in the distance future (the distant future being defined as more than 21 yrs after the expiration of lives in being at the creation of the interest).  If there is any possibility that contingent interest will vest too remotely, the contingent interest is void from the outset


Ex. In 2000, O conveys “to the first child of A who becomes a lawyer.  A has a daughter in law school.  The gift is void.  It is possible for the first of the child of A who becomes a lawyer to be a child not alive in 2000.

Key point- the person claiming that the gift is valid must prove without a shadow of a doubt that there is no possibility of it vesting too remotely.  The rule strikes down an interest if there is any possibility of remote vesting.
C. Life in Being-  In solving perpetuities problems you are looking for a person in being when the future interest is created who enables you to prove the interest will vest or fail during that person’s life, or at that person’s death, or within 21 yrs after that person’s death.  If you find such a person, that person is the validating life (also known as the measuring life).  If you do not find a validating life, the future interest is void unless it will necessarily vest or fail within 21 yrs.  The validating life must be a person who can be affected by the vesting of the interest.

a. Fertile octogenarian- the law conclusively presumes that a person can have children so long as that person is alive.  Evidence that a person is 80 yrs old, has a hysterectomy or vasectomy is irrelevant.

b. Unborn widow- assumes that a person surviving spouse might turn out to be a person not now alive.  For example, a man’s present wife may die or be divorced, and the man may in the future marry a women not now alive.  T devises property “to my son A for his life, then to my son’s widow for her life, then to my son’s issue who survive my son and his widow.  To life estate in the son’s widow is valid because it will necessarily vest or fail at the son’s death.  The remainder in the son’s issue is void because it will not vest until the death of the son’s widow, and she may be a person not alive

D.  Wait and see Doctrine- Under the common law Rule against Perpetuities, any possibility of remote vesting voids the interest.  The wait and see doctrine waits out the common law perpetuities period before declaring the contingent interest void.  MD recognizes the wait and see doctrine in some cases.
Key notes about rule of perpetuities 

1. The easiest way to apply this rule is to look for validating life, someone whose lifetime) or 21 yrs afterward, the future interest is certain to vest.  If you cannot identify a validating life, then the future interest is void.

2. The Rule against Perpetuities has been abolished in many states.  In some states trusts can endure forever if the trustee has the power to sell the trust asset.

a. The standard operation procedure for the rule is 

i. Classify the future interest created

ii. Ascertain the beneficiaries 

iii. Apply the rule to each interests one at a time 
Statutes 

1. RP 11-102 the common law rule against perpetuities is recognized in MD 

2. RP 11-103- applies the 21 yr rule (ask about these statutes with Prathi)

3 types of Concurrent Ownership

1. Tenancy in common- 2 or more persons own the property with no right of survivorship between; when one tenant in common dies, her interest passes to he heirs or devisees 

2. Joint tenancy – 2 or more person own with a right of survivorship; when one joint tenant dies, the survivorship takes all.  Remember that the common law required that 4 unities (time, title, interest, and possession 

3. Tenancy by entirety- exists only between husband and wife, with a right of survivorship that cannot be severed without consent of both spouses

A. Tenancy in Common- A tenancy in common is a form of concurrent ownership wherein each is the owner of a separate and distinct share of the property, which has not been divided among the cotenant.  Each owner has a separate undivided interest in the whole.  Tenancies in common can arise by an expressed conveyance or devisee to persons as tenants in common, or when persons inherit property from a decedent.
-each tenant in common has the right to possess and enjoy the entire property, subject to the same right in each co-tenant.  One co-tenant can go into possession of the whole unless another co-tenant grants the right

1. No right of survivorship- when a tenant in common dies, her interest passes to her devises or heirs.  It does not go to the surviving tenant in common

2. Equal shares not necessary- equal shares are not necessary for a tenancy in common, with A holding a ¾ interest and B holding a ¼ interest

3. Alienability- a tenant in common can sell, give, devise, or otherwise dispose of he undivided share in the same manner as if she were the sole owner of the property.

4. Presumption of tenancy in common- under modern law, whenever a conveyance is made to two or more persons who are not husband and wife they are presumed as tenants in common

MD 2-117- presumption against joint tenancy 

Case- Sawada v Endo- court held that the interest held by one spouse in real property is not subject to creditors

B. Joint Tenancy- A form of concurrent ownership wherein each co-tenant owns an undivided share of the property, and the surviving co-tenant has the right to the whole estate.  The right of survivorship is the distinctive feature of the joint tenancy.  There is no limit on the number of persons who can hold a joint tenancy 

a. The Four Unities Requirement

1. By common law, joint tenants are regarded as composing one entity.  The common law requires that joint interest by equal in all respects.  They must take their interests (i) at the same time (ii) by the same instrument (iii) with identical interests (iv) and with the right to possess the whole property.  Some states say that the four things are not required as long as it was the grantor’s interest to create a joint tenancy.
· A joint tenancy can only be created through expressed words in an instrument indicating an intent the create a joint tenancy.  The clearest way to create a joint tenancy is to convey to A and B as joint tenants with the rights of survivorship 

· To A and B as joint tenants- in some states, a joint tenancy can be created only if survivorship is expressly provided for

· To A and B jointly- the decisions are divided over whether a conveyance to A and B will create a joint tenancy.  Some courts will say this describes a tenancy in common.
b. Severance of Joint Tenancy- Any joint tenancy can at any time destroy the right of survivorship by severing the joint tenancy.  Upon severance the joint tenancy becomes a tenancy in common, and the right of survivorship is destroyed

1. Each joint tenant has the right to convey her interest.  A conveyance of the tenant’s entire interest or shares severs the joint tenancy with respect to that share

1. Ex. A, B, and C are joint tenants.  A conveys his shares to D, thus destroying the unites of title between B and C and their new co-tenant, D.  B and C still remain as joint tenants, but not with D, who holds her share as a tenant in common.  A joint tenant can unilaterally sever the tenancy by converting the interest to herself.

c. Mortgage- Jurisdiction varies as to whether mortgage severs a joint tenancy.  MD mortgage acts as a severance.

d. Lease- On e joint tenant has the right to lease her interest in the property, even over the objection of the other (Swartzbaugh v Sampson).  Common law held that a lease severed the joint tenancy, but common law holds that it does not.  MD says that it does

e. Divorce- Divorce does not terminate a joint tenancy between husband and wife unless parties agree 

f. Murder of one joint tenant by another- Most courts hold that this converts it into a tenancy in common.  The murderer cannot take the victims share.  MD gives 50%

*Joint property can be used as a will substitute 

RP 4-108- Abolition of straw deeds in certain cases (says that if you do it with a straw deed then you can do it automatically 

RP 2-117 serves as a presumption against joint tenancy.  Says that a joint tenancy is not created unless the deed, will expressly says so

RP 14-106- if a joint tenant rents to a third party both parties share in the rent

RP 14-1070 allow partition 

C. Tenancy by the entirety- a tenancy by the entirety is a form of concurrent ownership that can only be created between a husband and a wife, holding as one person.  Severance is impossible. Marriage is the essential element.  Also, neither party has the right to partition 

a. Granting Clauses

1. Horace and Wilma, husband and wife as tenants by the entirety

2. In MD if it says Horace and Wilma it is implied as a tenancy by the entirety 

3. To Horace and Wilma- does not create a tenancy by the entirety 

b. Married Women’s Act forbids either spouse to convey separately (subsequently protects the interest from creditors)

c. Divorce- Divorce Severs the Tenancy by the entirety.  In some states the tenancy by the entirety turns into a joint tenancy, but in most states it turns into a tenancy in common.

Easements

Easement- an easement is a grant or an interest in land that entitles a person to use the land possessed by another 


Types of easements

1. affirmative easements- the right to do something on someone else’s land

2. negative easement (restrictive easement)- allowing someone to do something on your land 

A. Easement appurtenant- if an easement benefits its owner in the use of another tract of land, it is appurtenant to the land.  The land benefited is called the dominant tenement; the land burdened is the servient tenement.  If they (1) intended to run with the land (2) they are in writing (3) the owner purchased with notice 

B. Easement in gross- If an easement does not benefit its owner in the use and enjoyment of his land, but merely gives him the right to use the servient land, the easement is in gross.  In gross is the term used to signify that the benefit of the easement is not appurtenant to other land.  An easement in gross usually can be assigned if the parties intended

a. O, the owner of Greenacre grants to Heylook Bilboard Co, the right to erect a sign on Greenacre

i. Exam tip- the term “in gross” means only that the easement is not appurtenant.  It does not mean that the easement is personal to the holder and cannot be assigned

*Courts have a preference for appurtenant easements.  If the easement has no value apart from ownership of the dominate estate, or if it is especially valuable to the dominant estate it will be presumed to be appurtenant.  However, if the easement is one that would be either useful or commercially marketable apart from ownership of nearby land, the presumption is likely to be that it was intended to be in gross

Appurtenant Easement- run with the land if 

1. they are in writing

2. the owner of the servient estate purchased with notice of the easement 

Easements v licenses 

-Unlike, easements, licenses are generally revocable.  They may also be implied like you the implied license to enter into a store (Permissible entries to land that are generally revocable 

II. Creation of an Easement

A. Expressed Grant- an easement over the grantor’s land may be granted to another.  This is known as an easement created by grant

i. An easement being an interest in land must satisfy the Statue of Fraud (although there are exceptions).  If the grantor does not sign the written instrument, but instead gives the grantee permission to enter the land, the grantee has a licensees to use the land (the exceptions to the Statute of Frauds are frauds, past performance, and estoppel

ii. Duration of an easement- an easement can be created to endure for a person life, for a period of years, or forever.  If it endures forever, it is called an easement in fee simple

B. Creation by reservation- an easement may be reserved by the grantor over the land granted.  If the grantor conveys land reserving an easement, the land conveyed is the servient tenement

C. Reservation in favor of a third party- At common law, the easement could not be reserved in favor of a third party.  The common law prohibition is still followed in a majority of states; however, some modern cases hold that an easement may be reserved in favor of a third party.  Section 2.6 of the 3rd Restatement of property allows easements to be created in favor of a third party 

D. Creation by implication- this is created by operation of law, and not by a written instrument (an exception to the Statute of Frauds).  Implied easements can be based on an apparent use existing at the time the servient tenement separates from the dominant tenement (iii) an easement by necessity

a. Easements implied form existing use- if prior to the time a tract of land is divided into 2 lots, a use exists on the servient part that is reasonably necessary for the enjoyment of the dominant party

i. Courts will imply easements from prior use f

1. the two parcels of land were of one time of common ownership

2. one of the parcels have derived a benefit or advantage from the other prior to the sale

3. the use was both apparent and continuous 

4. continuation of the use is reasonably necessary to the enjoyment of th4e dominate estate 
*Most implied easements involve a right of way for passage of people or vehicles 

E. Necessity- the easement must be necessary for the enjoyment of the claimed dominate tenement (courts look for reasonable necessity instead of strict necessity).  Relevant factors in determining reasonable necessity include cost and difficulty of establishing a new road or other alternative uses, and whether the price paid reflects the expected continued use

a. An easement by necessity is implied if the owner of the tract of land divides the tract into 2 lots and by this deprives one lot owner of access to that road. 

b. Termination of necessity- easement is terminated once the necessity ceases

F. Easement by prescription- prescription requires the usual element required for adverse possession

a. Non-permissive use

b. Open and notorious 

c. Under a claim of right

d. Continuous, uninterrupted 

e. Lasting for the statutory period

-Tacking is allowed in prescription 

Examples of 

1.  Short and Fee are sisters- some courts will imply that when dealing with family members the sue is permissive.

2.  Wild. Unimproved land- you have a hard time proving that the use was open and notorious 

3.  Short only used the road during hunting season- this will not defeat the continuous aspect of the requirement.  “Seasonal use also valid”.  There is a problem with the open and notorious party, but that can be proven through evidence that may be provided


4.  Fee unaware of trespass- it is not that fee knew but that fee should have known 


G.  Dedication



Elements



Dedication 



Acceptance 

-Public easement- in most jurisdictions, the public at large can acquire a public easement by prescription if members of the public use the private land by prescription.

II. Scope of the Easement

a. After an easement is created, question may arise about what an easement owner can make of the easement or about what interference by the servient owner is permissible.  The scope of the easement depends on the intention of the grantor.  The court will look at how the easement was created, what changes in use are required to achieve the purpose of the easement under modern conditions, and to preserve the usefulness of the easement to the dominant tenant.  The court will also look to see whether the increase in the burden is unreasonable 

Other aspects of the easement

1. Change in location- if an easement has been granted in a specific location, or has been located by mutual agreement of the parties, the location cannot thereafter be changed by one party acting unilaterally.  The location can be changed by mutual consent

2. Use by servient owner- the servient owner has the right to use the servient land in ways that do not reasonable interfere with the easement 

III. Transfer of Easement

a. Easements appurtenant- when the dominant tenement is transferred, any easement appurtenant are transferred with it.  Similarly, the burden of an easement appurtenant passes with the servient land when it is transferred.  It is important to remember that easement pass with the benefited land

b. Easement in gross

1. Commercial easement are assignable- the general rule today states that the benefits of commercial easements in gross are assignable, and a noncommercial easements in gross is assignable if the parties intended so (Miller v Lutheran Conference and Camp Association).  It would be unacceptable public policy for a transportation or utility company to lose its easements when it merged with anther company 
1. 1st Restatement provides that only commercial easements were assignable.  However, the Restatement of Servitudes section 4 provides that all easements in gross are transferable unless contrary to the intent of the parties

Matthew V Bay Head Improvement – court held that town did not have a right to discriminate on the basis of who could use the ocean because the ocean did not belong to anyone.  The court stated that private land owners who own water bounding the navigatable waters the presumed boundary was the high water mark- high tide mark (private landowner owns the dry sand, state owns the wet sand).


Property rights on land bordering tidewaters 




1.  state owns land under tidewaters and the tidewaters




2.  riparian land owners- presumed to own do the high tide line




3.  

Miller v Lutheran Camp Association – court held that easements in gross are transferable but that you must have unanimous consent from all the holders to prevent the overuse problem.
Key Note
1.  incorporeal interests in land (non-possessory) are interests that allow you to use someone else’ property 



Termination of Easements

Easements may be terminated by

a. by agreement in writing (release of easement by holder

b. be their own terms (if the easement states a duration and that duration passes

c. by merger- when both the servient estate and dominate estate come to be owned by the same person 

d. abandonment- if it can be shown that the owner of the easement, by her conduct clearly indicates an intent to abandon the easement 

e. by adverse possession or prescription by the owner of the servient estate or by a third party

f. Easement by necessity- terminates when the necessity ends 

C. Negative Easements- a negative easement gives the easement holder the right to prevent the serveint owner from using her land in some way

a. Courts will traditionally limited the kinds of negative easements to

i. Light

ii. Air

iii. Lateral support

iv. Flow of artificial stream

-Negative easements are limited because it was hard or almost impossible to observe their existence.  However, in recent years other types of negative easements have been allowed (scenic easements, solar easements, historic easement, or conservation easements)

-Negative easements can be created when one party promises not to use his land in a certain way.  Also, negative easements cannot arise by prescription.

Case law
1. Willard v First Church- court held that a grantor may reserve an easement to the benefit of a stranger to the title
2.  Holbrook v Taylor-Held that one who grants an easement is estoppd form revoking a license to use a road way if the licensee has expended money in reliance of the license 
2. Van Sandt v Royster-held that courts may recognize easements that exist if only by virtue of an implied reservation
3. Presualt v US-court held that the governments act constituted a taking when the attempted to transfer a easement into a public recreational trail.  Court said that the recreational trail would be a greater burden on the land 
4. Macht v Macht- court held that since property owners had sold the airspace over their property that it could be taxed.
MD Statutes  

1. 5-101- says that when you create an incorporeal interest in land it must be done in writing m
2. 4-101- nay deed containing the name of the grantor and grantee, a description of the property sufficient to identify it, and the interest or estate intended to be granted is sufficient (no seal or attestation is requied)
3. 4-103- if a deed is executed, acknowledged, and if required recorded, the validity of the deed in respect to its execution and delivery by the grantor to the grantee is presumed 
4. 2-118- allows the granting of conservation easements and certain trusts.  The statute allows this type of easement to be appurtenant.  (also allows tax breaks for conservation easements)
Real Covenants 

-Real covenants are covenants that run with the land at law.  They are enforceable at law and are enforceable against the successor to the promisor’s land.  A covenant is a promise to do or not to do something (in our case not to use the land)
Ex.  Promise to maintain a fence, or not to erect a commercial building (Conceptualized as a contractual promise)

Breach of a Covenant

-the remedies for a breach of a covenant are money damages, an injunction or decree requiring specific performance of the promise.  If the promisee wants money he must sue in law.  If the promisee wants an injunction of specific performance he must sue in equity 
Types of covenants

1. Negative covenants- prohibit certain types of land uses.  They may require that the homes be restricted to single-family use

2. Affirmative covenants- obligate the owners to perform certain acts for the benefit of the neighbors 

Real Covenants are said to run with the land if

1. the covenant was in writing

2. the purchaser was on notice of the covenant at the time of the purchase

3. the original covenanting parties intended the burden and the benefit to run with the land

4. the original contracting parties were in privity of estate with another (horizontal privity)-  and that subsequent owners were in privity with the original contracting parties (vertical privity).  (Today we don’t have to worry about privity according to the Restatement)
5. Touch and concern the land (Restatement eliminated)
a. Note- a bona fide purchaser of the burdened land is not bound at law if he had no notice of the covenant

RP 5-101- when you create an incorporeal interest in land it must be done in writing

RP 4-103- if the deed contains a covenant by the grantee signed only by the grantor, the grantee’s acceptance of the deed binds him 

-The 3rd Restatement eliminated horizontal privity, and the touch and concern requirement

Case law 
1. Tulk v Moxhay- court said that where a purchaser purchases land with notice of a covenant, it is enforceable even without privty   
2. Neposit Property v Emigrant Industrial Savings Bank-court ordered that the bank that acquired the property was bound by the affirmative covenant to pay homeowner fees even though the covenant did not touch and concern the land
3. Sanburn v Mahen- court hald that lots conveyed by a common grantor (some conveyed with restrictions and others without, would all be impressed with the restrictions.(court did not allow the gas station to be built
4. Hill V Community of Moloki- court ruled that the restrictive covenant violated the Fair Hosing Act and was unenforceable (Aids group home)
-The Restatement also gets rid of the difference between equitable servitudes (subdivision restrictions and negative covenants)

-Note- Courts have not been willing to imply real covenants.

A. Real Covenants Enforcement in Gross


-Once the original covenantee transfers the dominant estate, enforceability of the covenant shifts to the new owner.  Once the dominant owner sells her the dominant estate, she is almost certain not to be an intended beneficiary of the promise.  Covenants that touch and concern the use of land for the benefit of the owner of the neighboring land are presumed enforceable only by the current owner of the benefited parcel.  Traditionally, the benefit of a covenant could not be held in goress even if the parties were held in gross.  However, courts normally make exceptions to the policy restricting enforcement of covenants whose benefit is held in gross when the covenant is held by a homeowners associations on behalf of owners in the neighborhood, by a government entity, or by a charity.  There is however, a strong presumption against continued enforcement by absentee developers who no longer own property in the neighborhood.

**Shelter Rule- a purchaser who acquires from a seller who is not subjected to restrictions has the same rights as the seller 
Statutes 

1. ACM RP §1-119 solar collectors- if restrictions were in place my neighbors could restrict me from using solar panels (statute says that after July 1, 1980 you may not impose or impose an unreasonable limitations on the installation of solar collection panels on the roof or exterior walls of improvements (b)- says statute does not apply to restrictive covenants on historic property that is listed by the Maryland Inventory of Historic Properties or the Maryland Register of Historic Properties 

2. ACM RP 2-121 day care homes- neighbors may not want to allow this because of traffic and other reasons (statute says that that a recorded covenant or restrictive easement that prohibits or restricts commercial or business activity but does not expressly apply to family day car homes, may not be constructed to prohibit the establishment or operation of family day car homes.  (2) says that the operation of a family day care homes shall be considered a residential activity for the purposes of constructing a covenant or restriction 

3. ACM Health General §§10-15 et seq. (statute says that if you have a residential use only zoning that this should not be interpreted to exclude a group home of this sort, Private group homes used to house individuals with mental disorders

Hills v Community of Damien of Molokai 

-Nimby’s bring suit to enjoin a group home that was going to be used as a group home for AIDS patients.  They use the covenants that said it was going to be sued for single family homes only.  The language of the deeds was ambitious so the court determines the operation of an AID's group home did not mean that it was not a single family.  What one residential family home has been normally constructed to be is one kitchen only.

Fair hosing act would also apply to this case (Federal Fair Housing Act 42 U.S.C §§3601-3631

-This statute was created to prohibit discrimination but now it also accommodates 

“Reasonable accommodation of the handicapped” 


-In this statue we normally ask what type of restriction is prohibited.  We also question if the impact would be interpreted to have discrimination results.  You have to not only discriminate but you also have to provide accommodation (this has been questionable of whether or not you have to modify the property as to have handicap access. 

-There is a separate FAA statute that prohibits discrimination placed on elderly 

**There is also a federal attorney’s fee Act 42 ISC 1988- allows attorneys who win under the Fair Housing act to be able to collect reasonable attorney fess to prevailing plaintiffs. (Lawyers also look to see who the defendant is to see if they can afford to pay the fees)

Implied Reciprocal Negative Servitudes-provides the legal basis for reciprocal enforcement of negative servitudes among homeowners in subdivisions and later on in condominiums.  It allows reciprocal enforcement when the deeds in question formally restricted the use of the land,  The doctrine also imposed on land purchasers the burden of researching the titles not only to the parcel of land that they were buying, but also to the other neighboring parcels.


-This doctrine takes effect normally in the creation of subdivisions and condominiums.  It allows the developer to create certain restrictions and to enforce them on all the buyers of the property in that division.  This is usually done through a general plan.  A general plan can be shown by various factors, such as the presence of all the restrictions on all of most of the deeds to the property, or a recorded plat showing the restrictions.  The developers proof may also be supplemented by oral statements or sales literature that induce buyers to believe that all the lots would be similarly restricted and that the restrictions would be reciprocally enforcements 
In restrictions it is also important to distinguish if they are for public or private use.  It is normally the case when you have public and private restraints, private restraints can place more restraints, but they cannot impose less.


-The existence of a general plan provides expressed or implied evidence that the restrictions were intended to be reciprocal and mutually enforceable by each owner against the other.  In addition in the absence of a general plan, if the buyers of th remaining lots knew of the restrictions and orally promised to comply with them, the court may apply equitable estoppel to force them to comply.  Courts will also protect the reliance of the earlier buyers by holding that buyers on constructive notice of the restrictions in the deeds to the other lots sold by the common grantor.
Correct way to bind other homeowners who buy property in the subdivision 

1. Dev/G’r (Developer and Grantor) files a plat in the land records

2. Dev/Gr or files a master deed in the land records subjecting all the lots within the restrictive subdivision to a common set of promises.  Benefits and burdens are explicitly said to run with the land to be enforceable either thru injunction or damages by either the Dev/Gra or by other Gees

1. Dev/G’or then sells the lots one at a time to the various G’ess (Grantees). Each deed specifies that the lot is subject to the restrictions

2. Dev/G’or transfer the benefit of the promises to a community association and empowers it to assessment maintenance fees to enforce the covenants

Scope, Duration, and Enforcement
Modifying or Terminating Covenants 

A.  Changed Conditions 

-Covenants will not be enforced if conditions have changed so drastically inside the neighborhood restricted by the covenant that enforcement will no longer be of substantial benefit to the dominant estate.  The changed condition doctrine only applies where there has been a radical change in the conditions since the creation of the servitude.  The 3rd restatement applies that the doctrine does not apply to conservation or preservation servitudes that are designed to last forever.  The 3rd Restatement also says that a court should rarely intervene if a mechanism exists for terminating the covenant in a manner that does not require unanimous consent.

-3rd Restatement also says that affirmative covenants to pay money or provide services should terminate after a reasonable amount of time.

B.  Relative Hardship   


-A covenant will not be enforced if the harm caused by enforcement, that is, the hardship to the owner of the servient estate, will be greater by a considerable magnitude, than the benefit to the owner of the dominant estate.  If the hardship is great and the benefit is small the court may refuse to enforce it.  3rd Restatement takes a different approach and advises that if the hardship becomes to great then damages should be provided.
C.  Conduct of the Parties 


-Equitable doctrines may be invoked to prevent enforcement of covenants when:
1. “Unclean hands” complaint- when the complaining party has violated the covenant herself
2. Waiver/acquiescence- occurs when the servient owner violates the covenant and the servitude beneficiary fails to object 

3. Laches- when an owner has waited too long to enforce her rights, she may be barred from doing so.  Ex. If we have allowed other decks to be built in the neighborhoods it sometimes can be considered that this is a waiver, laches act as sort of an estoppel in time (if P waited for a long time he suit may be estopped, if neighbor sit back and waited for the deck to be built then he may be prevented from bringing action to enjoin it

4. Abandonment-Widespread violation of the covenant may be held to be an abandonment of the covenant (Both waiver and abandonment will usually be recognized only in the context of “multiple or repeated violations” by many owners.  **Trivial or minor violations, even if widespread are not enough to constitute abandonment 
5. Estoppel- if a servitude beneficiary represents to the owner of a servient estate by conduct, words, or silence, an intention to modify or terminate the servitude, she may be estopped from enforcing the servitude 
6. Prescription- Open and notorious violations of a covenant without permission for the statutory period may terminate the covenant by prescription.

Other circumstances

1. neighborhood change- 

2. comparative hardship

a. small benefit to Pee

b. Large cost to P

Courts don’t normally do this when corporeal interest in land are affected, nor do they do this in traditional easements.  Courts are more willing to use the change in circumstance on their own when it is dealing with covenants and servitudes
-**Public Policy has placed limits on servitudes racially restrictive covenants, and covenants that try to restrain alienability 
Cases
1.  Shelly v Kraemer- court held that the 14th amendment prohibited judicial enforcement by state courts of restrictive covenants based upon race

2.  Nahrstedt v Lakeside- court upheld restrictive covenants on pets

Title
What Constitutes a Breach?

A.  Fraud- a seller who induces a buyer to sign a land contract by making false representations has committed the tort of fraud if the buyer reasonably relies on those representations to her detriment.  Fraud is established if (1) the seller made a false representation (2) knew it was false at the time the statement was made (3) intended to induce the buyer to rely on the statement (4) the buyer did justifiably rely on the statement (5) suffered harm as a result of the reliance.  Some courts will even provide relief if the misrepresentation was not knowingly made, as long as the one making the statement should have known, at the time of the statement was made, that it was false.  Furthermore, the courts hold that its is the duty of one who volunteers information to another not having equal knowledge, with the intention that he will act upon it, to exercise reasonable care to verify the truth before making the them.  However, the seller will be liable for fraud if the buyer should have discovered the truth through reasonable diligence. 


-A fraud claim requires a misrepresentation of a fact

B. Caveat Emptor- let the buyer be aware- is still the rule in many states.  This basically says that nondisclosure could never amount to fraud because one cannot make a misleading statement if one does not say anything at all..  However, many states now require disclosure of latent defects, known to the seller that substantially affect the value of habitability of the property and that are unknown and not reasonably discovered by the buyer.  Moreover, some states have said that sellers have a duty to reveal material facts of which they are aware and which materially affect the value  of desirability of the property.


-The court has held that a “prospective purchaser is under no duty to disclose facts or possible opportunities within his knowledge which materially affect the value of property.  There is no duty to disclose unless there is a fiduciary duty to disclose.

C.  Warranty of Habitability of New Homes- Sellers of new homes impliedly warrant that the home is habitable and fit for their intended purpose.

 Marketable title: Nearly all land sale contracts require the vendor to convey a marketable  . (Even if the contract is silent on this issue, an obligation to convey a marketable title will be implied by the court.) [377]

1. Definition of "marketable title": A marketable title is one that is free from reasonable doubt about whether the seller can convey the rights he purports to convey. Thus it is not sufficient that a court would probably hold the title good in a litigation. Instead, the title must be free from reasonable doubt so that the buyer will be able to resell in the future. The purchaser is not required to "buy a lawsuit". (When a buyer is entering into negotiations to purchase real estate, the buyer can perform the title search and if there are defects in the title then the buyer can back out of the deal 
Lohmeryer v Bower- court allowed the buyer to back out of the real estate deal even though the contract advised that the buyer accepted property with all defects.  The court said that because the seller had violated a real covenant that was on the land and by exceeding the zoning coverage, then the buyer could back out.

2. Defects making title unmarketable: Here are some of the defects that might make title unmarketable: [379]

a. Record chain: First, anything in the prior chain of title indicating that the vendor does not have the full interest which he purports to convey, may be a defect. (Examples: A substantial variation between the name of the grantee of record in one link and the name of the grantor in the following link is a defect. Similarly, a substantial variation in the description of the land between one deed and the next may be a defect.)

b. Encumbrances: Second, even if the vendor has valid title to the property, an encumbrance on the property will normally constitute a defect. [380 - 381]

i. Mortgage or lien: Thus an outstanding mortgage would be an encumbrance making the title unmarketable. (However, the vendor has the right to pay off the mortgage at the closing, out of the sale proceeds.) Similarly, liens (e.g., a lien for unpaid taxes, or a lien gotten by a judgment creditor) are defects.

ii. Easement: An easement will be a defect if it reduces the "full enjoyment" of the premises.

iii. Use restrictions: Similarly, privately-negotiated use restrictions (e.g., a covenant whose burden runs with the land, to the effect that only residential structures will be built) can be a defect.

iv. Land-use and zoning violations: Most courts hold that violations of building codes are not encumbrances on title. But a violation of a zoning ordinance usually is treated as an encumbrance.




c. Misplaced boundaries 

3. Agreement and notice: But the parties may agree that certain kinds of defects will not constitute unmarketable title. This agreement will normally take place in the contract of sale. (Example: Buyer and Seller agree that a particular easement held by X across the property will not render title unmarketable. The court will enforce this agreement.) Also, the buyer may be held to be on notice of certain defects, and therefore held to have implicitly agreed to take subject to them (e.g., where a right of way across the property is very visible to anyone who looks even casually at the property).

4. Time for measuring marketability: Unless the contract specifies otherwise, the vendor’s title is not required to be marketable until the date set for the closing. Thus the vendor may sign a contract to sell property which he does not yet own (or on which there are several defects in title), and the purchaser cannot cancel the contract prior to the closing date because of this fact. [381]

D. Remedies for failure to perform: Where one party fails to perform a land sale contract, the other party may have two remedies: (1) a suit for damages; and (2) a suit for specific performance. [383 - 385]

1. Damages: If one party breaches a land sale contract, the other may almost always sue for money damages. Generally, P recovers the difference between the market price and the contract price (the "benefit of the bargain" rule).

2. Specific performance: Usually, an action for specific performance may be brought against the defaulting party, whether the defaulter is buyer or seller. Most commonly, the seller changes his mind, and buyer is able to get a decree of specific performance ordering seller to convey the property. (Each parcel of land is deemed unique, so the court presumes that money damages would not be adequate to compensate the buyer.)

3. Deposit: If buyer is unable to close on the appointed date, most courts do not allow him to recover his deposit (on the theory that a suit to recover a deposit is in effect an action at law, and time will be deemed to be of the essence in a suit at law).

E. Equitable conversion: For many purposes, the courts treat the signing of the contract as vesting in the purchaser equitable ownership of the land. (Conversely, the vendor is treated as becoming the equitable owner of the purchase price.) [385]

1. Risk of loss: Most courts hold that since the vendee acquires equitable ownership of the land as soon as the contract is signed, the risk of loss immediately shifts to him. This is true even if the vendee never takes possession prior to the casualty. (Example: S contracts to sell land to B. Prior to the closing, while S is still in possession, a hurricane destroys the house located on the land. Most courts hold that the loss falls upon B – B must still pay the agreed-upon purchase price, and does not receive any abatement of price, nor does he get his deposit back.) [386 - 388]

a. Exceptions: But courts following this majority rule have a couple of key exceptions to it: (1) the vendor bears any loss resulting from his own negligence; and (2) the vendor bears the loss if at the time it occurred, he could not have conveyed title (e.g., because his title was unmarketable).

b. Insurance: But very importantly, courts who place the risk of loss on the purchaser give him the benefit of the vendor’s insurance. [388]

It is important for the buyer to note that after closing all of the implied warranties of marketability go away.  If problems come up after the deed has been delivered then we must exam the deed to see what type of warranty applies to the deed



Types of deeds



1.  quit claim- seller has no responsibility to the buyer

2.  General Warranty- warrants title against all defects (Seller makes all promises, the implied warranty of marketability is moved to after to deal

3.  Special Warranty Deed- warrants title against defects arising from the acts of the grantor (this is customary).

ACM 2-115- there is no implied covenant or warranty of title possession by the grantor if not specified

Case- Conklin v David- court held that adverse possession can fix title.  They said that they will not allow a person to complain about a title break if adverse possession cures it.
Hypo-

1. -Suppose someone transfers a piece of property to you and the property is landlocked.  Does the fact that the land is landlocked and is absence of a means of access say that the title has a defect?  Some courts will say yes because the right of access is so important to the marketability of title.  Powers recommends calling this a quality defect and not a title defect

2. What if there is a person has a restriction on their property such as any living 

3. You own a great marsh that is subject to a lot of wetland regulations, some courts will considered the presence of regulations will be a title of courts 

THE RECORDING SYSTEM AND TITLE ASSURANCE
I. RECORDING STATUTES
A. General function of: The main function of recording acts, which are in force in every jurisdiction, is to give a purchaser of land a way to check whether there has been an earlier transaction in the property inconsistent with his own. Even if there has been an earlier transaction, if it is not recorded the later purchaser will generally gain priority – thus the recording acts give a buyer a way to be sure that he is getting good title. [421]

B.  Common Law Rule- Prior in time- all states today have recordation acts providing for recordation of documents affecting land title.  These acts are designed to protect BFP of land from secret unrecorded claims.  The common law used priority in time to settle problems that cane up.  Thus, a grantor who was prior in time prevailed over one subsequent in time.
Rules of Priority 

1. First in time, first in right

2. Grantor cannot transfer a greater interest then she has

Exception- a bona fide purchaser (BFP_ without notice takes priority over a prior in time)

MD Statutes 

1. 3-101- deeds required to be executed and recorded-no deed may pass and take effect unless the deed is required  (still is effective between the parties but not optimally effective if not recorded)

2. 3-102- other instruments which may be recorded – almost anything can be recorded and the recordation constitutes constructive notice from the date of recording 

3. 3-103- Place of recordation- done on a county basis and Baltimore City 

Examples 

1. O transfer property to A by deed and later transfers the same property to B by deed- Who has better claim to the property (A has better title, because O does not have anything to give to B.  first in time, first in right.  O doesn’t have anything to transfer to B

2. O transfers to A by deed and to B by deed and B does not have notice.  B has a plausible claim under the exception to the rule.

3. O transfers to A by deed and A records the deed.  O transfers to B by deed and B records the deed.  We no longer have sympathy to B because B would have known that A owned the property if he had done a title search (A recorded it)

a. Court clerk fails to properly index A’s deed- when B does a reasonable title search B does not find the deed to A because it was mis-index.  There is a claim of first in time and first in right by A.  B also has a claim that he did everything right to and that A should have doubled check to make sure that everything was done right.  MD court of appeals that A would give title to A when the clerk messed up.

b. Recorded deed misspells A name. Its is more A’s fault then B’s fault because A should have double checked to make sure his name was spelled right 

When you do title searches you use indexes

1. Types of indexes

a. Tracts of numerical index- you look up property by location

b. Grantee/grantor index- 

-in a later case there is no numerical index so all you have to work with is the grantee and grantor index.  You would this is much more difficult

Other examples

1. O mortgaged property of A by transfer or a security interest.  A records the mortgage.  B has notice of the mortgage 

2. A has judgment against A and A records the judgment- B deed (B is subject to that judgment.  

a. If A does not record then problems are created in priority.

B. Different types of acts: There are three basic types of recording acts: (1) "pure race" statutes; (2) "pure notice" statutes; and (3) "race-notice" statutes. [421]

1. Pure race statutes: A race statute places a premium on the race to the recorder’s office. The subsequent purchaser must record before the earlier purchaser, but he is protected regardless of whether he has notice of the earlier conveyance. Very few pure race statutes remain on the books.

2. Pure notice statute: A pure notice statute provides that an unrecorded instrument is invalid against any subsequent purchaser without notice, regardless of whether the subsequent purchaser records prior to the first purchaser.

3. Race-notice statute: A race-notice statute protects the subsequent purchaser only if he meets two requirements: (1) he records before the earlier purchaser records; and (2) he takes without notice of the earlier conveyance.

Illustration: In 1985, O conveys Blackacre to A. In 1986, O conveys to B. In 1987, B records. In 1988, A records. Here is how the rights of A and B to Blackacre would be resolved under various types of recording acts: Race: Under a pure race statute, B wins automatically, without regard to whether he had actual notice of the earlier conveyance to A – B recorded his deed before A did, so that is the end of the matter. (Had A recorded in 1987 and B in 1988, A would have won, even though at the time B took, he had no way to find out about the earlier conveyance to A.)

Notice: Under a pure notice statute, B wins. In fact, B would have won even if he never recorded at all, or recorded after A – the mere fact that B took after A, and without notice of A’s interest, would be enough to give him the victory.

Race-notice: Under a race-notice statute, B will win only if he took without actual notice of A’s interest. Furthermore, if B had recorded after A (instead of before A, as really happened), B would have lost due to his late recording even if he took without actual notice of A’s interest. So under the race-notice statute (probably the most common kind of statute), the subsequent purchaser (here, B) has two obstacles to overcome: (1) he must record first; and (2) he must take without actual notice of the earlier interest.
1. Rule 2 In equity subsequent taker, for value in good faith, without notice, has priority over previous taker

a. Value

b. Good Faith

c. Without notice 

O------transfers to A

O------also transfer to B (B is BFP and B pays good money for it).  Rule says if you have a rightful BFP, it may trump the tiel of the previous takes

--------------------C (Notice that there is this conflict abroad (Even though C is on notice of the conflict before he brought the property, he still has a better entitlement that A.  This is based on B’s title being better than A.  C basically takes the place of B.


2. One who takes from a BFP acquires the same right as the grantor (The shelter rule)

Bona Fide Purchaser Revisited 

1. O------------------X-----------------( Bona fide purchaser  (O wins)



Transfer from O to X is forgery (void)


a. Rule 1 prevails in the situation.  The forgery is ineffective in transferring any property to BFP.

2. O---------------X-----------------BFP               (BFP wins)

(fraud) (voidable)

a. O may be intending to transfer property, but there is a bad check

b. BFP has better title ACM 24-103.  X took voidable title and when he transferred it to a BFP, he took better title than O.

Types of Recording Statutes 

1. Race

2. Notice

3. Race/Notice 

A. Race Statute 

O------A------------------B w/out notice-----------Br-----------Ar--------(
O transfers the property to A first.  O (a double dealing crook) then transfers it to B, who does not have notice.  B then records the title.  Later A recorded the title.

1. B records the title first and it entitles B to have the better title.  He did not have notice of the fraud (he was the last to take without notice and he is the least blameworthy).  B also was diligent and he won the race to the court house to have the deed recorded.

O---------A--------B w/o notice-------------Ar--------------(
1.  Under the race statute, A wins because he was the first on to record the deed.  Under the notice statute, B would win because he was the last one to take without notice.  B is the least blameworthy.  If A had recorded earlier, then B would have been on notice.  Under a race/notice statute, A would won because he was the first to take title without notice, and he recorded it


O--------A------B w/notice-------------Br--------Ar---------(
1.  Under the race statute B wins because he was the first to record the title.  Under a notice statute, A was the last person to take without notice.  Under a race notice statute A wins.  If race/notice statute says that you have to take without notice and record first, then B is disqualified.  A was the last one to take title without notice, and to record it first.


O------A--------B w/o notice-------Br----------Ar





--------------------C w/notice-----------------Cr

1.  As between A and B, B is a clear winner because he was the last one without notice, and he was the first to record the title.  Between C and A, C has a better title.  C is protected under the shelter rule.  Lets suppose that C is a alter ego of O and they are acting under some type of fraud.  WE then lose /sympathy for B.  However, as long as B is a BFP he has better title, and he is free to transfer the property.

MD ACM RP 4-109 – defective grants- any failure to comply with the formal requisites have not effect unless it is challenged in a judicial proceeding within six months after it is recorded.

MD Statutes 

1. 3-101 Deeds required to be recorded- No deed may take effect unless it is recorded.  (A deed between grantor and grantee is perfectly good (A transfers to B and B take deed home and places it in his desk.  B’s house burns down and the deed is destroyed.  A argues that ah ha I have the deed recorded.  B can still go into court and have A’s deed quieted, or he can obtain another deed from A.  They had a contract and money exchanged hands

2. 3-201 Effective date of deed- The effective date of the deed is the date of delivery, and the date of delivery is presumed to be the date of last acknowledgement, if any, or the date stated on the edeed, whichever is later.  Every deed when recorded, takes effective from its effective date as against the grantor.

3. 3-202- Possession under an unrecorded deed.  If a grantee under an unrecoreded deed is in possession of the land and his possession is inconsistent with the record title, his possession constitutes constructive notice… (get rest from the statute)

4. 3-203 Subsequent deed; priority of the deed first recorded.  Every recorded deed or other instrument takes effect from its effective date as against the grantee of any deed executed and delivered subsequent …. (get from the statute)

5. 3-104-prerequiites to recording-

6. 3-301- land records- if a person offering a deed or other instrument affective property for record pays the recording fee… the land shall be recorded in the land records 

O----to A (d)-----A (r)------O to B (d)-------B (r) 

A. As has the better deed because once he records it, it take effect from its delivery date, which is presumed to be the date of last acknowledgement.  A’s deed has the first effective date since it was delivered first and recorded.  That recordation takes effect against every purchaser with notice of that deed.  B has notice of the deed since it was recorded

B.  O---A(d)-----O to B (D)---------A(r)--------B (r)

-It would seem that under 3-201, when A records the deed becomes effective of its delivery date, which was before the delivery to B.  However, B may not have notice of the deed so 3-201 does not answer the question.  Under 3-203, the effective date of A’s deed (every deed takes effect against any delivered subsequent to the effective deed is before the

B. O transfers to A by deed.  O then transfers to B by deed (with notice) and B records.  A then records

1. 3-201.  A’s deed was delivered first and A did later record.  A’s deed takes effective from its effective date to every purchaser with notice.  Even though things got out of order, once A’s deed was recorded, it took effect from its date of acknowledgment.  B had knowledge in this case.  3-201 says that A takes priority.

C. O------Ad. Possession------------B (d)----B (r)----A (r)----(
1. A takes property through adverse possession.  O then transfers title to B and B records his deed.  A then records the deed.  A has priority because B has constructive notice under 3-202.  2-101 also applies

D.  O-----A(d)----------B(d)-----B(r)-----------A ®



Donee (gift from O to daughter B)

1. Once again A has better title.  3-201, A’s deed takes effect from the date of delivery, as against every purchaser.  However, in this case there is a donee here.  We would then look to 3-203 which says that A’s deed takes effect from its effective date, against any grantee unless the grantee was 

a. Accepted delivery of the deed

b. In good faith 

c. Without constructive notice

d. For a good and valuable consideration

e. Recorded the deed first.

B did not pay any consideration for the gift because it was a gift.

e. O----A(d)----B(d)-----B(r)-------A(r)

a. B is in good faith

b. B is without notice

c. B pays good dollars 

-B wins in this case because 3-203 works under the exceptions (unless the grantor accepted delivery, in good faith, without constructive notice, for consideration, and he recorded the deed first.  B meets all of the qualification and subsequently trumps A.

Case law

1.  Johnson v Davis- court held that a seller of a home who fails to tell the buyer of a material defect known to the seller may be liable for damages caused by the fraudulent concealment

2.  Lohmeyer v Bower- court held that the violation of private and public restrictions rendered the title unmarketable

3.  Conklin v Davi- court ruled that a title obtained by adverse possession was marketable 

V. EMINENT DOMAIN
A. Generally: State and federal governments have the power of eminent domain, i.e., the power to take private property for public use. Usually this is done through condemnation proceedings, in which the government brings a judicial proceeding to obtain title to land that it needs for some public use. Alternatively, the government occasionally simply makes use of a landowner’s property without bringing formal condemnation proceedings; here, the landowner may bring an "inverse condemnation" action, in which he seeks a court declaration that his property has been taken by the government and must be paid for. The two requirements for the government to use its eminent domain power are: (1) the property must be put to a "public use"; and (2) "just compensation" must be paid. [368]

B. "Public use": The requirement of "public use" (imposed by the Taking Clause of the Fifth Amendment) is very loosely interpreted. So long as the state’s use of its eminent domain power is "rationally related" to a "conceivable public purpose," the public-use requirement is satisfied. (Example: Hawaii condemns lots owned by large landowners, and transfers them to the tenants living on them. Held, because there was tremendous inequality in land ownership in Hawaii, this scheme was a rational attempt to remedy a social and economic evil, and therefore satisfied the "public use" requirement. Hawaii Housing Authority v. Midkiff.) [369 - 370]

1. Urban renewal: Thus as part of an urban renewal project, a city may condemn private land, then turn it back to a private developer for private use. (The renewal program meets the "public use" requirement even if the particular parcel condemned is not a slum.)

C. "Just compensation": In general, the requirement of "just compensation" means that the government must pay the fair market value of the property at the time of the taking. [370]

1. Highest and best use: This fair market value is usually based on the "highest and best use" that may be made of the property (at least under current zoning regulations). Thus if a vacant parcel is zoned for subdivision, the value that must be paid is the value the land would have to a subdivider, not the value based on the current rental value of vacant land.


ZONING AND OTHER PUBLIC LAND-USE CONTROLS
I. THE "TAKING" CLAUSE, AND LAND-USE CONTROLS AS IMPLICIT TAKINGS
A. The "Taking" Clause generally: State and federal governments may take private property for public use – this is the power of "eminent domain." However, the Fifth Amendment to the U.S. Constitution provides that "private property [shall not] be taken for public use, without just compensation." This is the so-called "Taking" Clause, made binding on the states by means of the Fourteenth Amendment. [321]

1. Land-use control as taking: Normally, land-use controls will not constitute a taking for which the government must pay compensation. But very occasionally, a regulation may so drastically interfere with the private owner’s use of his property, or with the value of that property, that the court will conclude that there has been an implicit "taking."

2. Damages vs. injunction: If the court does find an implicit "taking," it will award one or both of the following remedies: (1) it will strike down the regulation, i.e., enjoin the government from enforcing it any more; or (2) it will award damages to the owner for his lost use or value.

B. Taking/regulation distinction: If the state merely regulates property use in a manner consistent with the state’s "police power," then no compensation needs to be paid, even though the owner’s use of his property or even its value has been substantially diminished. Thus zoning regulations, environmental protection rules, landmark preservation schemes, etc., will usually not constitute a compensable "taking." But if the regulation goes too far, it will become a "taking" even though the state calls it a regulation. Here are some of the principles the courts look to to decide whether a regulation has become a compensable "taking": [322]

1. Substantial advancement of legitimate state interests: The land regulation will be a taking unless it "substantially advances legitimate state interests."
a. Broad range of legitimate interests: A broad range of governmental purposes constitute "legitimate state interests." These include maintaining residential uses (often done by zoning), preserving landmarks, protecting the environment, etc.

b. Tight means-end fit: There must be a fairly tight fit between the state interest being promoted and the regulation chosen (more than a mere "rational relation" between means and end).

2. Deprivation of all use: If a regulation is found to deny the landowner of all economically viable use of his land, this will make the regulation a "taking." (Example: Regulations prevent a particular owner of vacant land from building any structure on the property. This will probably deprive him of all economically viable use, and will thus be a compensable taking unless necessary to serve some overriding governmental interest, such as prevention of flooding or erosion.)

3. Physical use: If the government makes or authorizes a permanent physical occupation of the property, this will automatically be found to constitute a taking. (Example: The state orders O to give the public a permanent easement across his property so that the public can get to a beach – this would be a permanent physical occupation, automatically amounting to a compensable taking.)

4. Diminution in value: The more drastic the reduction in value of the owner’s property, the more likely a taking is to be found. This "diminution in value" standard is probably the single most important factor. (Example: Particular land is valuable mostly for the coal to be found under it. The state bars the owner of the mineral rights from doing any coal mining under the land. Held, the value of the mining rights was so completely impaired as to amount to a taking.)

5. Prevention of harm: A taking will probably not be found where the property use being prevented is one that is harmful or "noxious" to others. (Example: A zoning ordinance may properly prevent the operation of a steel mill in the middle of a residential neighborhood.)

C. Damages for temporary taking: If a land-use regulation is so broad that it constitutes a taking, the owner may bring an "inverse condemnation" suit. Under such a suit, he may receive damages for the temporary taking (temporary because the regulation is struck down by the court). See First English Evangelical Lutheran Church v. L.A. County. [327 - 328]

II. ZONING
A. Generally: The main type of public land-use regulation is zoning. Zoning is generally done on the local, municipal, level. The municipality’s power to zone comes from the state "police power," or power to act for the general welfare, which is delegated by state statute to the municipality.

1. Use zoning: Most zoning is "use zoning," by which the municipality is divided into districts, in each of which only certain uses of land are permitted (e.g., a residential-only district, a commercial district, etc.) [328]

2. Density controls: Other zoning laws govern the density of population or construction. Thus a town might establish a minimum lot size for single-family homes, minimum set-back requirements (requiring a certain amount of unbuilt land on some or all sides of the structure), minimum square footage for residences, and height limits. [329]

B. Legal limits on zoning:
1. Constitutional limits: Several different federal constitutional provisions may limit a city’s ability to zone in a particular manner:

a. Taking Clause: First, the Fifth Amendment’s "Taking" Clause means that if a zoning regulation is so overreaching that it deprives the owner of all economically viable use of his land, or is not substantially related to some legitimate public purpose, the zoning will be treated as a taking for which compensation must be paid. (See the discussion of the Taking Clause above.)

b. Procedural due process: The Fourteenth Amendment’s Due Process Clause imposes certain procedural requirements on the zoning process. For a zoning action that is administrative rather than legislative (e.g., the granting of a variance or special-use permit for a particular property), an owner is entitled to a hearing, an impartial tribunal, and an explanation of the government’s decision. [329]

c. Substantive due process: If the zoning law fails to bear a rational relation to a permissible state objective, it may violate the substantive aspect of the Due Process Clause. (Example: A zoning law that limits a district to single-family occupancy, and defines "family" so as to exclude most extended families, violates substantive due process. See Moore v. City of East Cleveland.) [331 - 333]

d. Equal protection: A zoning law that is adopted for the purpose of excluding racial minorities will trigger strict judicial scrutiny, and will probably be found to be a violation of the Equal Protection Clause of the Fourteenth Amendment. [333]

2. Aesthetic zoning: Most courts hold today that aesthetic considerations may constitute one factor in a municipality’s zoning decision. But aesthetics may not be the sole factor. (Example: A city provides that only Georgian Colonial-style houses may be built, because these structures are the most beautiful. A court would probably strike down this regulation on the grounds that although aesthetics may be one factor, they may not be the sole factor.) [334 - 335]

C. Administration of zoning:
1. Bodies involved in: Several governmental bodies generally get involved in zoning: [335]

a. Town council: The zoning code is enacted by the municipal legislature. Usually this is the town council.

b. Board of zoning appeals: A "board of adjustment" or "board of zoning appeals" usually exists to award or deny variances, and to hear appeals from the building department’s enforcement of the zoning laws.

c. Planning or zoning commission: The town council generally appoints a planning commission or zoning commission. The commission generally advises the town council on (but does not independently determine) the contents of the zoning code.

2. Variances: Virtually all zoning ordinances have a provision for the granting of variances, i.e., relief in a particular case from the enforcement of an ordinance. [338 - 340]

a. Requirements for: Most states impose these requirements for a variance: (1) denial would result in "unnecessary hardship" to the owner; (2) the need for the variance is caused by a problem unique to the owner’s lot (not one shared by many lots in the area); and (3) the variance would not be inconsistent with the overall purpose of the ordinance, or inconsistent with the general welfare of the area.

3. Special uses: Zoning ordinances also usually provide for "special use" permits. Typically, a special use permit must be obtained for such things as private schools, hospitals and churches. Generally, an applicant is not entitled to a special use permit "as of right," but only in the discretion of the zoning board; however, usually no showing of "special hardship" has to be made (as is the case for a variance). [340]

4. Conditional zoning: Many ordinances provide for "conditional" zoning. Under this device, the rezoning of a particular parcel is made subject to the developer’s promise to comply with certain conditions, which will protect neighbors. (Example: O owns a parcel in an area zoned residential-only. If the ordinance allows for conditional zoning, the town might rezone O’s parcel for light industry, but only if O agrees to large set-backs, a low floor-space-to-land-area ratio, or other condition.) [343]

5. Non-conforming uses: When a zoning ordinance is enacted or made more stringent, the pre-existing uses that are now banned by the ordinance are called "non-conforming uses." Virtually all ordinances either: (1) grant a non-conforming user a substantial period within which he may continue his use; or (2) let him continue that use indefinitely. [344 - 346]

a. Constitutional issue: Probably it would be a violation of an owner’s due process or other constitutional rights for him not to be given at least a substantial period within which to phase out the non-conforming use.

b. Amortization: If the ordinance does give an owner a substantial period to phase out his use (called an "amortization" provision), most courts hold that no violation of the owner’s constitutional rights results from the fact that he must eventually cease the non-conforming use.

D. Exclusionary zoning: "Exclusionary zoning" is the use of zoning laws to exclude certain types of persons and uses, particularly racial and ethnic minorities and low-income persons. [347]

1. Examples of exclusion: A town might exclude certain types of people by putting tight restrictions on the kinds of allowable residential uses. Thus a high minimum-acreage requirement, a ban on multiple dwellings, a ban on mobile homes, or a ban on publicly-subsidized housing are all ways a town could try to keep out poor people (and, to the extent that blacks, say, are on average poorer than whites, a way to keep out black people).

2. Equal Protection law: Exclusionary zoning may be attacked as a violation of the Equal Protection Clause of the U.S. Constitution. An equal protection argument has the best chance of success when it argues that a town is discriminating on the basis race or national origin, since these are "suspect classes"; an attack based on the claim that the town is discriminating against the poor will probably not succeed (because poverty is not a suspect class).

a. Effect vs. purpose: Also, the plaintiff in an equal protection case will probably only win if the court applies "strict scrutiny" to the ordinance. This, in turn, will happen only if the court believes that the town acted with the purpose of discriminating on racial or ethnic grounds, not if the ordinance merely has the effect of making it harder for minorities to live there. [348]

b. Standing: The standing requirements for an equal protection attack in federal court are very difficult. In most instances, P will have to prove that: (1) the zoning rules have prevented a particular project from being built on particular land; and (2) P would probably become a resident of the housing if the zoning limit were overturned and the project built. [351]

3. Federal statutory suits: Zoning may also be attacked in federal court suits based on federal statutory law, especially the Fair Housing Act. Zoning enacted for the purpose of limiting access by racial or ethnic minorities violates the Act. [352]

a. Effect vs. purpose: In a Fair Housing Act suit, P does not have to show a discriminatory purpose behind the zoning enactment. Instead, he merely has to show a discriminatory effect; then, the burden shifts to the defendant town to show that its enactment serves legitimate governmental interests rather than discriminatory ones.
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