Property

Exam Outline

Acquiring and Sharing Property Rights

I. Property Rights Arise

a. Discovery: first-in-time rule stipulates property rights

b. Capture: mere pursuit is not enough, must have actual corporeal possession (occupancy)

i. Custom of industry relevant to determining title

c. Creation: person’s property interest limited to chattels which embody his creations, no common law protection for copyrighted materials (copyright is statutory)

i. Human body parts are not property such that they may be converted, but doctor has duty to disclose he extent of his research and economic interests in a patient’s body parts

( Property rights may not be exercised so as to endanger the well-being of others (State v. Shack); broad property rights may be curtailed by state for socially beneficial purpose

Concurrent Ownership & Marital Estates

I. Tenancy in Common

a. Each cotenant has undivided use of property, each can do whatever they want with their fractional interest (can be willed to anyone, transferred at death)

II. Joint Tenancy with Right of Survivorship

a. ROS- surviving JT swallows up deceased’s share

b. Creation- 4 unities

i. Time- all interest must vest at same time (all JT must take interest at exact date)

ii. Title- must be same instrument (one deed)

iii. Interest- all must take same kind and same amount of interest, cannot have different fractional shares

iv. Possession- all JT must have identical rights of possession

c. Language

i. Must clearly make intention known( any time intent of grantor is unclear, courts will construe as T/C

1. Courts require specific use of words “joint tenant”, some courts even require “right of survivorship”

d. Destruction/Severance

i. Conveyance to third party by one of JT

ii. Partition: breaks up property 

1. By agreement (partition in kind), equal shares, favorable approach

2. Court-ordered sale (only used if partition in kind is not feasible, physically impossible; proceeds from sale divided on basis of parties’ interests

iii. Written agreement- contract signed by parties wishing to sever

iv. mortgages (in lien theory states), leases, and life estates of not sever JT

v. one JT can unilaterally sever a JT without use of intermediating third party (strawman) by conveying property interest to self

e. Sharing Benefits and Burden of Co-ownership

i. a cotenant in possession is not liable to other cotenants for value of use and occupancy of property

1. exceptions

a. ouster- either keeping cotenant off property or claiming exclusive right of possession

b. lease by cotenant to third party- cotenant must account to other cotenant for their share

ii. One joint tenant has right to convey or mortgage their interest in property even if other JT objects

III. Marital interests

a. Tenancy by the Entirety

i. Overlays fifth unity on top of JT 4 unities (marriage)

ii. Not subject to claims of creditors of only one of spouses, because neither spouse acting alone can transfer his or her interest

b. Termination of Marriage by Divorce

i. Common law states

1. Rules of equitable distribution of marital property

2. Increase in value of separate property of one spouse, occurring during the marriage and prior to matrimonial proceeding due in part to the indirect contributions of one’s spouse as homemaker or parent, should be considered marital property( intangible assets may be subject to equitable distribution

3. Elective share- spouse’s right to elect over will and take 1/3 (in many jurisdictions) of historically probate property

ii. Community property states

1. property rights do not arise upon marriage or death

2. from point of marriage license onward, one-half of everything acquired as a couple belongs to other spouse at moment of acquisition or earning

c. Unmarried cohabitants 

i. Reflects move towards contractual-based view of property rights

ii. Express and implied contracts and agreements b/w non-marital partners should be enforced except to extent that contract is explicitly founded on consideration of meretricious sexual services

Subsequent Possession

I. Acquisition by Finding

a. Finder of lost property has superior title to all except true owner

i. Exception for property embedded in structure or in ground, so that landowner can claim property as true owner

1. exception to exception (in some jurisdictions) for treasure trove

b. If owner of property has never occupied land, finder of property has superior title against true landowner

c. Distinction between lost and mislaid property (property owner gets to keep, so as to be able to return it to true owner)

II. Adverse Possession

a. Theory and Elements

i. Actual and exclusive occupation

1. adverse possessor must exclude others from property

2. must actually possess land to possess title

ii. Open and notorious

1. must give true landowner notice so that they have chance to stop unlawful occupation

2. in case of minor border encroachments, landowner is never presumed to have notice but rather must have actual knowledge of encroachment

iii. Adverse/hostile (without permission of true owner) under claim of right( no AP if present possessor has permission of true owner

iv. Continuous possession for statutory period (common law: 20 years)

1. requires adverse possessor to use property as true owner would use it

b. Mechanics

i. Tacking- allowed if there is reasonable connection between successive adverse possessors, privity

ii. Constructive adverse possession

1. “color of title”: deed or other instrument of conveyance that purports to (but fails to) convey title to land described in it) ( adverse possessor can claim entire piece of property even though actually possesses only portion of entire property

iii. Disabilities- prevent statutory period from beginning to run

1. infancy, incarceration, or mental incompetence

2. once disability is overcome, then statutory period for AP begins to run

3. cannot tack disabilities

c. Policy Analysis

i. Within best interests of community to have clean title, concerned for keeping land productive and punishing landowners who do not take care or land or are not diligent 

III. Acquisition by Gift

a. Inter vivos: gifts made during lifetime

i. Donative intent- intent to pass title (not necessarily intent to pass possession)

1. donor may give future interest in chattels as gift while reserving life estate for himself

ii. valid delivery

1. constructive delivery- where actual physical delivery is impractical, then delivery required is that delivery which is best possible under circumstances

a. do not have to hand over object itself, can hand over something that is representative of gift (e.g. keys of car)

2. symbolic delivery- not effective means of delivery

iii. valid acceptance- can be implied by silence

b. Causa mortis: gifts made in contemplation of death

i. Same elements of donative intent, delivery, and acceptance are required

ii. Threat of death must be imminent and likely to occur, fair degree of likelihood of injury or death

iii. Revocation of causa mortis gifts

1. donor can revoke at any time

2. if donee predeceases donor

3. donor recovers, then gift causa mortis revoked by operation of law

Present Possessory Estates

I. Fee simple absolute

a. Runs forever and has to be fully alienable (no restraints on transfer of ownership)

i. Any attempt to put restriction is void, as is any attempt to limit right of transfer

b. Creation- at common law, specific language was required, but statutory changes provide for fee simple absolute by default unless language shows clear attempt to create some other estate
II. Fee tail

a. Endures so long as descendants of original grantor are alive

b. Inheritable only by descendants of original grantor

III. Life Estate( tension between life tenant & remaindermen

a. Two types

i. Life Estate for life of grantee

ii. Life estate per autre vie

b. Can arise wholly by implication, but most created expressly

c. A will conveys testator’s interest unless contrary interest is demonstrated

d. Judicial sale only ordered if in best interest of both freehold tenant and holder of future interest

e. Responsibilities of Life Tenant

i. LT responsible only for ordinary maintenance, continue normal use of land in present condition

ii. Waste

1. voluntary- affirmative actions to reduce value of land, LT taking appreciating assets out of property

2. permissive- LT has failed to maintain, letting property become dilapidated causing diminution in property value

a. LT must repair

b. LT must pay taxes on property (taxes are not responsibility of holder of future interest)

3. ameliorative waste- special kind of voluntary waste, when affirmative act of LT does alter use of property substantially, but increases value

a. rule: if changed conditions have made property relatively worthless, then LT can alter property without liability to holder of FI

IV. Defeasible Fees- conveys partial interest, used as means to control use of land; ‘defeasible’ estates are set up to either EXPIRE or be DIVESTED upon occurrence of stated event; differs from fee simple absolute, because possibility of ending before line of heirs runs out 

a. Fee simple determinable (FSD): end automatically, possession reverts to grantor

b. Fee simple subject to condition subsequent (FSSCS): ends at grantor’s election, after stated event occurs; grantor must re-enter to take possession & divest grantee’s interest

i. Courts do not favor self-help, instead judicially overseen ejectment proceedings 

c. Fee Simple Subject to Executory Interest: ends automatically but grantor does not take possession; instead possession goes to 3rd party

i. Restraints on alienation are unfavorable, restraints on use are acceptable in some circumstances

V. Conveyances shall be construed so as to effectuate grantor’s intent; if grantor’s intent is unclear, then look to language of written instrument 

FUTURE INTERESTS

I. In transferor

a. Reversion- future interest in land arising whenever an estate owner grants to another a particular estate (e.g. life estate), but does not dispose of entire interest

i. General residuary clause- testamentary clause that disposes of any estate property remaining after satisfaction of specific bequests and devises (property disposed of within provisions of will)

b. Possibility of reverter- future interest returns to grantor when condition not met, turns into fee simple absolute

c. Right of entry- once event occurs, grantor must affirmatively take back property; rights of entry cannot be transferred inter vivos (majority rule), but favor of minority rule growing

II. In transferees

a. Remainders

i. Vested (trusts= life estates + remainder)

ii. Contingent- words of contingency included

b. Executory interests- shifts interest from someone who has present estate to person holding future interest

III. Trusts

a. Testator may create a trust whose payments are not reachable by beneficiary’s creditors

IV. Rule Against Perpetuities

a. Common law: interest must vest or fail to vest within a life or lives of being plus 21 years. 

b. Uniform statutory RAP- “wait and see” rule: either meet common law test or wait and see to see if interest will vest for 90 years

c. Purpose: effort to invalidate contingent future interests (in third party) that may vest or fail to vest too far in future; want to enhance ability of property to flow from least productive to more productive use

d. Trend: away from RAP, because concern for certainty replaced by focus on testator’s intent

	PE (Present Estates)
	FI/G (future interest/grantor)
	FI/3rd parties

	1. FSA (entire bundle of sticks)
	---
	---

	2. FT (only valid in 4 states)
	Reversion
	---

	3. LE, life estate
	Reversion (remainder in the grantor)
	Remainder (vested and contingent)

	4 a. FSD, fee simple determinable (“for so long as”)
	Possibility of Reverter (automatically kicks back to grantor)
	---

	   b. FSSCS, fee simple subject to condition subsequent (“on the condition of”)
	Right of Entry (must affirmatively take back property, not automatic like FSD)
	---

	   c. FSSEI, fee simple subject to executory interest
	---
	Executory Interest


Subject to rule against perpetuities
LANDLORD AND TENANT INTERESTS IN PROPERTY

I. Four Leasehold Estates

a. Tenancy of years- fixed starting date, any estate measured by certain time no matter how short the duration

i. Statute of frauds- and term over one year must be in writing

b. Periodic tenancy- does not have fixed length of time; runs continuously until one party gives valid notice; created either by express agreement, implication (where lease is silent as to duration), or by operation of law (i.e. holdover case where T stays after expiration of lease, period measured by rent payment)

i. Termination by giving valid notice

1. time- notice required is amount of lease increment, e.g. if renting on month-to-month basis, then notice must be at least 30 days

c. Tenancy at will-no fixed period, terminates when either party wants it to or by operation of law:

i. Death of either party

ii. Waste committed by T

iii. Assignment

iv. Transfer of title by LL

v. Lease by LL to some other party

d. Tenancy at sufferance- occurs only in holdover situations

i. LL can hold tenant as wrongdoing trespasser and sue to throw them off

ii. LL can elect to impose new tenancy on holdover tenant, forces periodic tenancy, but T will not be bound to unreasonable leasehold

1. residential leases: periodic tenancies become month-to-month

a. policy: courts do not favor perpetual leases

2. commercial leases: if old tenancy was for year or more, it will become year-to-year tenancy; if old tenancy was less than one year, then new periodic tenancy will be measured by past rent payments

II. Landlord’s Rights

a. Defaulting Tenants

i. Evict/Self-Help

1. trend away from allowing self help, b/c of risk of violence; prefer LL to go to court

ii. Sue for Damages( duty to mitigate damaged by making reasonable efforts to relet apartment wrongfully vacated by tenant

1. when T unjustifiably abandons leasehold, LL can treat abandonment as surrender and retake premises OR

2. LL can re-rent premises on T’s account and hold T for deficiency

a. Unpaid rent will be awarded to LL

3. LL/T relationships increasingly viewed as based on contractual rather than property basis; unfairness occurs when LL has no responsibility to minimize damages

iii. Remedies- Damages

1. Past behavior

a. Failure to do ordinary maintenance

b. T’s actions that caused damage

c. What if rent is not paid after T occupies? Can sue for back rent and put lien on personal property within leasehold to secure back rent

2. Future behavior

a. No longer want T on property, summary eviction if breach is significant

b. Future damages- future rent on unexpired term of lease, anticipatory breach such as when T quit property (present value for future damages)

III. Landlord’s Duties

a. Implied covenant of Quiet Enjoyment- LL’s duty to leave T alone, LL must keep common areas safe

i. Breached

1. total eviction- LL’s direct physical invasion

2. partial eviction- LL keeps T off only part of leased property

3. Constructive Eviction- if LL failed in these duties, making leasehold inhabitable

a. LL must cause

b. Must be substantial interference

c. Must be abandonment of premises within reasonable time after covenant breached

b. Implied warranty of habitability (residential leases only, not commercial)- LL must provide property that is reasonably suited for residential use, i.e. clean, safe and suitable for human habitation; cannot be waived by T for reduction in rent

i. Remedies

1. T can move out and end lease

2. T can stay and sue LL for damages

ii. Policy

1. in public interest for people to live in habitable conditions, LL are in better position to know property and its defects; uneven bargaining power between LL and T in residential lease

iii. Common law: caveat emptor

TRANSFERRING INTERESTS IN LAND

I. Contract of sale

a. Statute of frauds- land transactions must be in writing and signed by one who is charged; MUST include essential terms:

i. Description of property

ii. Names of parties

iii. Price

b. Exception to statute of frauds: partial performance (satisfies evidentiary goals of SOF)

i. Oral contract must be clear with no ambiguities

ii. Acts of part performance must clearly prove of contract

1. look for person in possession of property paying full purchase price

2. look for possessor erecting improvements

c. Marketable title

i. Title reasonable free from uncertainty such that a reasonable buyer would accept it without fear of litigation

ii. Marketable title does not mean perfect title; minor defects do not count, only those with significant threat of litigation

1. seller must give three things under implied warranty of marketable title

a. proof of title

b. title free of encumbrances (no easements, restrictive covenants, mortgage)

c. seller must give valid legal title on day of closing 

2. Remedies if seller cannot give buyer marketable title

a. Seller has reasonable time to cure problem OR

b. Rescission

c. Damages: buyer can sue for breach of contract

d. Specific performance if buyer still wants property; price is lowered to reflect title defects

d. Equitable Conversion: legal effects of contract for sale in intervening period between contract and closing

i. Risk of loss- buyer loses if property damages before closing, equitable conversion (title is really in buyer for all practical purposes), true even if seller remains in possession and control

1. if seller causes damage or destruction, he will be responsible

ii. death of party to contract before closing- buyer has equitable title; rights set by equitable conversion

1. if seller dies before closing, buyer goes to closing and seller’s estate gets money

2. is buyer dies before closing, then buyer’ estate goes to closing with seller

II. Duty to Disclose Defects on part of seller

a. Old rule: caveat emptor “buyer beware”, buyer should be diligent and unless there was fraudulence, no duty to disclose on part of seller 

b. Majority rule: material defects, seller has obligation to disclose material defects in house or land that seller has actual knowledge of and are not readily discoverable by buyer

i. Material defects usually set by state’s statutory framework

ii. Impact on fair market value of house: higher reduction in value means more likely that you will succeed in convincing court that it is a material defect

III. The Deed

a. 4 elements

i. grantor’s signature

ii. grantor/grantee identity (who is selling and buying)

iii. description of property- what you are transferring

iv. words of intent to transfer

b. delivery- does not always mean physical transfer of paper deed

i. delivery must be made with present intent to pass title in order to be effective

ii. deed does not require consideration be valid, can be gratuitous

IV. Kinds of Deeds

a. General warranty deed- conveys all of promises of title, gives grantee all rights to sue grantor

b. Special warranty deed- more limited rights to grantee, only protection against what grantor did wrong

c. Quitclaim deed- grantee gets no protection or right to go after grantor, no promises or representation, “as is” 

V. Covenants & Warranties of Title

a. Present- do not run with land, personal to grantee, can sue immediately

i. Seisin- grantor warrants that he has valid possession and title and that he can convey both

ii. Right to convey- grantor warrants that he has rights convey property, no restriction in right to transfer it away, does not suffer from any disability (e.g. property in life estate, restraint on alienation) that would prevent conveyance

iii. Against encumbrances- no easements, mortgages, or liens

1. if encumbrances exist, gives rise to right for breach action

b. Future- not breached immediately, only later on when grantee is disturbed in possession by true owner who later shows up; can be enforced by all subsequent purchasers (runs with land)

i. Quiet enjoyment- promise that grantee will be protected from anyone who later comes along to claim title

ii. General warranty- promise of grantor to defend against all lawful claims

iii. Future assurances- seller promises to whatever necessary to perfect title

VI. Delivery

a. Intent + constructive or physical delivery- grantor intends to make transfer of property  at present moment, coupled with either physical or constructive delivery

i. Delivery not legally sufficient when grantor places conditions on deed 

b. Presumptions of valid delivery

i. Evidence that grantor physically handed deed to grantee

ii. Where grantor acknowledges deed before a notary public

iii. When deed is recorded in local land records

VII. Mortgages- given by debtor (mortgagor) to creditor (mortgagee) 

a. 2 parts

i. note: evidence of debt, puts lender in position of unsecured creditors

ii. mortgage: security interest in property, bank wants direct right to go after particular asset (as secured creditor)

b. foreclosure- due to nonpayment of mortgage

i. judicial- court orders sheriff’s sale of property; mortgagor ahs time in between to make good on debts before sale; otherwise, sale proceeds and purchaser gets title, lender gets any money owed and anything left over is supposed to go to mortgagor

ii. private- available in some states

c. mortgagee is required to exercise good faith and due diligence to obtain a fair price for a mortgagor’s property, fiduciary duty to preserve equity of mortgagor

RECORDING PROPERTY INTERESTS/ TITLE ASSURANCE

I. Indices

a. Grantor/grantee- predominant model, party doing title search must look in both when researching defects or gaps

b. Tract- minority of jurisdictions; indexed by parcel of property itself

II. Notice- buyer is under duty to research title, courts will deem you to have knowledge of all information in chain of title

a. Constructive (record notice)-  if there is something in deed that indicates you should look further

i. Actual possession gives constructive notice to world of any right which person in possession is able to establish. 

b. Actual notice if subsequent purchaser actually knew of prior unrecorded conveyance before buying property; subsequent purchaser is estopped from denying knowledge later on

c. Inquiry notice- if circumstances are not enough that purchaser should have notice of prior conveyance, but should ask more questions

i. Two types

1. physical inspection: obligation to visibly inspect property to be purchased, is there are indications that someone is in possession, purchaser is under obligation to inquire further

2. where reading of deeds in chain of title discloses unrecorded transaction; subsequent purchasers deemed on notice of anything mentioned in chain of title

III. Recording Acts

a. Designed to protect subsequent purchasers from unrecorded interest in condition that bona fide purchaser did not have notice of prior unrecorded interest

b. An instrument that is not properly acknowledged is not entitled to be recorded.

IV. Chain of title

a. Refers to recorded sequence of transactions by which title has passed from a sovereign to present claimant

b. A subsequent purchaser from a common grantor in a subdivision has constructive notice of the restrictions on the rest of the subdivision, and thus acquires title subject to those restrictions

c. Subsequent grantees are held to inquiry notice of content of prior recorded deeds in chain of title

V. Marketable Title Acts

a. Intended to limit title searched to a reasonable period (~40 years), ease burden on purchasers on how far back they have to look

b. Want to extinguish problems with title after certain period of time, make clean title

VI. Title Insurance

a. Title Registration

b. Title Insurance

i. Allows lenders to remarket mortgages they are holding and sell to new investor

ii. Paid in one-time premium when buy house, covers only purchase price of house, does not cover everything

1. can buy riders or endorsements on top of basic policy

iii. Benefits

1. policy- facilitates movement of land, guards against risk
2. gives parties chance to indemnify against defects in title

iv. Limitations on policy coverage: Intended to protect condition of an owner’s title to land, and not provide coverage for physical condition of land itself

1. policy reason: do not want to make title insurance too onerous, want to limit encumbrances to title search and other public records; as practical matter it would be difficult for title insurer to bear burden of all problems associated with physical condition of property( buyer may also be in better position to know of possible problems on land

a. for title insurance to cover everything, it would place undue burden on title insurers, might become too expensive and people would not be willing to pay for it, even though it’s so beneficial

v. If title company fails to conduct reasonable title examination, or having conducted such an examination, fails to disclose results to insured, then it runs risk of liability under terms of insurance policy. 

PRIVATE LAND USE CONTROLS

I. Easements

a. Easement- right to use another person’s land by right of way

b. Dominant estate- land benefited by easement 

c. Servient estate- property that easement is on

d. Easement Appurtenant: easement directly benefits use and enjoyment of specific piece of land

e. Easement in gross- no dominant estate, only servient estate

i. Utility easement

f. Categories of positive easements 

II. Creation of Easements

a. Express easements-language gives right to dominant tenant to have easement, must have signature of party who is being encroached upon

b. Easement by implication- previous use by a common owner (party owned all of land before selling portion off to someone else) AND 

i. Previous use must be continuous

ii. Must be apparent

iii. Previous use must have been reasonably necessary

c. Easement by necessity- absolute right of access (e.g. if there is no other way off property, then easement will be created); owner cannot stop landlocked; do not need preexisting use, new easement created or land is otherwise useless

d. Easement by prescription (similar to adverse possession)

i. Use must be adverse- trespass on title of another 

ii. Use must be continuous and uninterrupted for statutory period

iii. Use must be either visible and notorious OR with owner’s knowledge

iv. Use must be without owner’s permission- any grant of permission by owner defeats hostility, permission may be oral 

1. public land is not open to prescriptive easement 

III. Scope of Easement

a. Misuse: If an easement benefits its owner in the use of a particular parcel of land, any extension of the easement to other parcels is misuse of easement 

b. Termination

i. Ends on own terms, express condition

ii. unity of ownership (merger)- whenever dominant and servient estates come together in same owner, easement is terminated

iii. destroyed- easement must be renegotiated, act cannot be deliberate act of owner un order to get rid of dominant estate

iv. abandonment- dominant estate owner indicates he has discontinued use of easement (e.g. putting up fence to block it); must have affirmative action to be abandonment, nonuse is not enough to terminate easement

v. eminent domain- gov’t takes servient estate, gives compensation and dominant estate entitled to some of compensation

IV. Restrictive Covenants

a. Creation

i. Intent- did grantor and grantee intend for it to run on

ii. Touch and concern- promise has to either burden a party in physical use and enjoyment of and OR whether covenant enhances value of land

iii. Notice- person against whom covenant will be enforce must have had notice of restriction; courts are concerned with holding parties responsible for good faith and equity

iv. Privity of estate

1. horizontal privity- relationship between original grantor/grantee; was original agreement just a contract or a covenant running with the land

2. vertical privity- sale to subsequent owner (successor in interest to party from whom land originally conveyed)

3. courts have collapsed privity requirement as archaic

b. Policy- courts concerned with tying up property for a long time, discouraging land transactions because of burden on deed, also makes lenders weary to lend money

c. Scope of Covenants

i. Judicial enforcement of a restrictive covenant based on race constitutes discriminatory state action, and is thus forbidden by the equal protection clause of the 14th Amendment of the Constitution

1. new legal theory to effectuate important social goal

a. private actors can make agreements that violate public policy, but moment when State becomes involved, that amount of activity on part of state is state action, triggering 14th Amendment

2. expanded notion of state power to enforce restrictions on private land

d. Termination- cannot wipe out any restrictions unless entire piece of property is affected

i. Court may terminate servitude when change has taken place that makes it impossible as a practical matter to accomplish the purpose fir which the servitude was created 

ii. changed conditions: if purpose of servitude can be accomplished but because of changed conditions, the servient estate is no longer suitable for any use permitted by the servitude, a court may modify the servitude to permit other uses under conditions designed to preserve the benefits of the original servitude

1. courts may intervene when servitudes should be modified because too onerous, Restatement on Property builds in flexibility, balancing external needs of parties

LEGISLATIVE LAND USE CONTROLS

I. Authority to Zone

a. Judicial zoning in form of nuisance actions

b. Tension: between obligation of government to look out for health, safety, and welfare of citizens (utilitarian) and rights of citizens (libertarian)

c. Zoning ordinances are a valid exercise of police power and thus do not violate the constitutional protection of property rights\

d. Most zoning regulations are upheld, because looked at by courts with fairly low level of scrutiny—all state has to show is rational connection between regulation and way in which it was enacted

i. Articulated goals may sometimes be masking other goals

II. Nonconforming Uses

a. Majority rule: local governments can zone and develop comprehensive plans that ordinance is tied to, must acknowledge need to be flexible to changing perceptions of community

b. Minority rule: If zoning law or regulation has effect of depriving property owner of lawful pre-existing nonconforming use of his or her property, it amounts to a taking for which the owner must be justly compensated. 

c. Amortization: can articulate a use is no longer acceptable but must give the property owner  time to correct w/o having to pay;  six considerations:

i. Nature of underlying use

ii. Amount owners have invested in use

iii. Number of improvements to property

iv. Public detriment caused by use

v. Character of surrounding neighborhood

vi. Amount of time owner might need to discontinue use of land (amortization)

d. Policy: Law of zoning should be designed to protect the reasonable expectations of persons who plan to enter business or make improvements on property; the possibility that the municipality could force removal of installations or cessation of business by zoning might serve to deter investors

III. Variances

a. Zoning flexibility- as times change, should allow for exceptions (but this carries with it the risk of opening the door to ad hoc decision making and corruption)

b. Variances- permission given to landowner to use property in manner that is otherwise prohibited by zoning ordinance

i. 2 prong test, courts must look for both

1. determination of undue hardship (on part of applicant for variance)

2. possibility of substantial threat to public good and purpose of coning plan and regulation; facts tend to show whether detriment to other people

IV. Controls on Household Composition- powers of state

a. Legitimate purpose

i. Aesthetic

ii. Family value

· The legislature may define what counts as a “family” for zoning purposes if the definition is rationally related to legitimate objectives, such as creating zones where family values, youth values, and the blessings of quirt seclusion and clean air are preserved.

1. within power of legislature to determine that community should be beautiful as well as healthy, spacious an clean, well-balanced and carefully planned

2. some courts have rejected ordinances that set out to define what constitutes a “family” as violate of constitutional protections of privacy

· Zoning laws can govern density as well

EMINENT DOMAIN AND REGULATORY TAKINGS

I. Public Use( Means-Ends Test (whether eminent domain power is for public use or purpose)

a. Public v. private uses

b. Scope of public use in unclear: does public use mean just a general benefit to public OR that public must be able to actually use condemned land

c. Public use is very loose standard

II. Just Compensation

a. Eminent Domain- power of gov’t to force private landowners to transfer their land to the gov’t

i. Policy reason: if State did not have power, then negotiations would have to take place with each individual land owner, incredibly inefficient; faced with holdout problem (extort windfall profits)
b. Fifth Amendment- federal gov’t cannot take property without giving just compensation; passage of 14th Amendment extended protections to states

c. Just compensation = fair market value
III. Regulatory Takings- what happens when gov’t does not use eminent domain (condemnation procedure), but use something within regulatory power; land use regulation—sometimes go so far that courts will consider it a taking

a. Physical invasion = taking ( If there has been by gov’t action what is permanent physical invasion of property, that will constitute a taking

b. Eliminate nuisance ≠ taking ( if gov’t entity regulates an activity out of existence (nuisance), there is no taking of property; if it was activity that neighbors could have stopped because of nuisance, it will not be a taking

c. Case by case, look at economic impact  ( no bright-line analysis

( very low level of scrutiny, courts only look at whether State has rational basis for regulation

d. Focus on economic impact as a result of regulatory activity What is a regulatory taking? When regulatory goes so far that it requires a taking that it requires compensation by state to landowner

i. Mahon (1922): While property may be regulated to a certain extent, if that regulation goes too far in diminishing the economic value of the property, it will be recognized as a taking

ii. Penn Central Transportation v. City of New York (implicitly overruled Mahon): A law which does not interfere with an owner’s primary expectation concerning the use of the property, and allows the owners to receive a reasonable return on his or her investment, does not affect a taking which demands just compensation( rational basis standard: if state has any reasonable articulated standard, lax standard giving state deference

iii. Nollan: regulatory condition must substantially advance same governmental purpose that refusing permit would serve
iv. First Evangelical Lutheran Church of Glendale v. County of Los Angeles: An owner whose property has been subjected to a regulatory taking is entitled to compensation for the period during which the regulation denied the owner all use of land, and not just mere declaratory or injunctive relief invalidating the regulation. 
( court moving away from deference to state in Nollan and First Lutheran, more pro-property owner

v. Palazzolo- three points

1. standing- party can seek compensation from state under takings theory even if restriction existed at time property purchaser

2. ripeness- a court may look at an issue once party has exhausted reasonable means of administrative levels in trying to sort out controversy

3. total loss of value- need to look at economic impact and balance against state’s alleged public purposes

Theoretical Argument: It would not be right for privately owned property to be pressed into public service without just compensation; repugnant to basic tenets of property law
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