Property Outline
Professor King

Policy
· Common theme: efficiency vs. fairness

· Problem of property rights: they create monopolies
Personal Property
Acquisition by Find

I. Finder of a lost thing has better claim over all the world except the true owner and prior possessor (Armory)

A. Relativity of title:

1. only the true owner has title and future possessory rights (full bundle of rights)

2. finders have present possessor rights

B. Finder must “capture the object” (Bridges v. Hawksworth: owner of store never took control of the wallet found on the store)
C. Rationale

1. clear cut rule solves disputes efficiently

2. prior possessors expect to prevail over subsequent possessors

3. protecting a finder rewards honesty

4. awarding a finder encourages finding

5. labor theory: you have a right to property you worked to acquire
D. Trespass: rule still applies to objects acquired through theft or trespass as between prior and subsequent possessors (but see ratione soli- if disput arises between finder and owner of premises, owner prevails)

E. Bailment

1. bailor gives present possessor rights to bailee, but retains future rights and title

2. duty of bailee to use due care and return object

F. remedy actions

1. detinue: actual object returned when it was obtained justly

2. replevin: actual object returned when it was obtained wrongly

3. trover: P awarded money based on value of property

a. efficiency: finder only awarded based on likelihood that true owner will show up (ex., ring worth $1,000; likelihood of true owner claiming ring= 70%; finder only awarded $300; true owner only receives remaining $700)
b. fairness: true owner should get full value (double recovery)
II. England vs. America

A. England (public vs. private place)- policy: protect landowner
1. lost things
a. Finder has a better claim to things found in a “public” place than anyone but a prior possessor (Bridges v. Hawkesworth)

b. Finder has a better claim to things found in a “private” place than anyone but a prior possessor or the land owner (South Staffordshire v. Sharman): ratione soli/ constructive possession (landowner does not have to have knowledge)
i. rationale: landowner has expectation that anything found on his land is his; if the object is in the ground, it acquires the characteristics of the property

ii. exception: landowner does not have rights if he never occupied the house (Hannah v. Peel)
iii. sometimes there is ambiguity: water in South Staffordshire; private lounge at public airport
4. abandoned things: Finder has a better claim than anyone (requires intent to abandon)

5. treasure trove: government has a better claim than anyone but the true owner and his descendants

· treasure trove= found gold, silver, or money intentionally buried or concealed in the soil with intent to return to claim it.

B. America (lost vs. mislaid)- policy: protect true owner
1. lost things: Finder has a better claim than anyone but a prior possessor
2. mislaid things: Finder has a better claim than anyone but a prior possessor or the landowner. (constructive possession/constructive bailment)

a. rationale: true owner may retrace steps to look for it; it is a sort of bailment and landowner has duty to keep object for true owner, landowner is in best position to find true owner

b. (McAvoy v. Medina): object found on table of shop.
3. abandoned things: Finder has a better claim than anyone (there has to be intent to abandon property)
4. treasure trove: Finder has a better claim than anyone but the true owner.
Acquisition by Capture
I. Wild animals (ferae naturae): first in time wins

A. Pierson v. Post rules:

1. must kill the animal or

2. capture the animal (deprive animal of its liberty) or

3. mortally wound and pursue the animal 
4. dissent adds: pursuit with reasonable prospect of capture (under this rule and #3, if pursuer stops pursuing, he/she loses claim to animal; not abandonment b/c never had ownership rights).
B. rationale for rules:

1. ease of administration with clear cut rules (1st 3); more efficient but inflexible rules are less fair
2. competition: encourages taming animals

C. trespass (ratione soli)
1. landowner cannot own a wild animal, but a trespasser who kills game on another’s land forfeits her title in favor of the landowner.
2. rationale: this discourages trespass and self-help to reclaim animal
D. Customs/social norms sometimes govern rules
1. if custom is to “mark” animal, then the person who marks the animal has the best claim (this also provides notice of prior possessor)

2. custom should not clash with common law or could cause problems with public

3. today with environmental concerns, our custom is to protect rather than exploit natural resources and animals

E. Interference with a noncompetitor: a noncompetitor does not have rights to interfere with other person’s pursuit and capture

1. rationale: we want to encourage competition

2. consequences: tragedy of the commons (maximizing animals leads to overconsumption)

F. Escape

1. rule: if a normally wild animal that has been captured escapes, it becomes wild again and the whole world has claim to it (it reclaims its liberty).

2. exception: notice- if the subsequent hunter is put on notice that the animal is not native to the area (cheetah in MD woods) 
3. or if there is some sort of mark (inluding weapon or trap) on the animal showing it belongs to another (Ghen)

II. Animus Revertendi (animal with an instinct to return)

A. true owner of an animal that escapes but habitually returns (pet deer in the woods) or of a tamed wild animal retains title.
Common vs. private property
I. Demsetz:

A. Problem of externalities

1. externality= where a person does not take into account the cost/benefit of their actions

2. we want people to internalize their actions so they use property more efficiently.

B. private property system: efficiency vs. fairness

1. more efficient use of resources (allocate resources to preserve)

2. less fair: allows competition and unequal distribution of wealth.

3. problem: property system leads to monopolies

C. Common property leads to Tragedy of the Commons and over-consumption

1. alternatives to Tragedy of the Commons problem:

a. communal system with an enforcement mechanism (impose a set of rules on everyone)

b. private property system: forces everyone to internalize their individual costs of their use of resources.

D. Terms of inefficiency: 

1. free rider (problem in communal system)- person gets benefits without labor
2. holdout (problem in communal systems)- person refuses to go along with system
a. remedies: eminent domain (land seized by government for compensation), damages rule (court forces holdout to give up rights in exchange for damages)

3. bilateral monopoly (problem in private property system- each landowner exercises its exclusive property rights) – societal and economic waste
a. example: Delfino v. Vealencis – tenants in common

b. remedy: court uses damages rule rather than property rule

II. Water Rights

A. Natural Flow doctrine (used in English courts during Industrial Revolution): Each riparian owner is entitled to use the natural flow of water, as long as there is no material diminution in quantity or quality.

1. natural= domestic needs

2. artificial/commercial needs only allowed if the use is reasonable

3. water is a natural right of the land- riparian owners have rights to sell water, give water, use water, etc.

4. problem: natural flow system leads to overconsumption
B. Reasonable Use doctrine (used today by most US courts): the riparian owner is only entitled to a reasonable use of the water. Downstream owners can only enjoin other owner or recover damages if upstream owner substantially interferes with needs so not receiving enough water.
C. Prior Appropriation doctrine (capture theory): first (prior) appropriator of water from a natural stream for a beneficial purpose has exclusive rights to water (this person has “captured” the flow of water). Unlike natural flow doctrine, water can be diverted to nonriparian lands. Owner must keep using water to maintain ownership (otherwise he/she has “abandoned” water).
1. was used in West where water is scarce and dividing it up according to reasonable use doctrine would not give anyone enough water and lands would go to waste. This encouraged agriculture.
2. turns water into a private possession

3. problem: discourages conservation and promotes wasting water (if you own water, no incentive to conserve it) leads to inefficiency; gov’t has forced people to give up monopoly rights.

4. beneficial use= what is good for society in general (changes day to day)
Acquisition by Creation 
I. The creator of the property has the best claim

A. Locke’s labor theory: if you mix your labor with something and turn it into something profitable, you have property rights to it

B. Ideas can be protected as property rights (“propertization”= ideas can be made valuable if labeled as property vs. “commodification”= can be bought)

C. Dilemma in intellectual property: how do you reward individual creativity and labor without creating monopolies (International New Service v. Associated Press)

1. rule: the news itself is not property, but a news agency has “quasi-property” (labeling something “quasiproperty” protects original owner’s rights). 

2. we need this rule b/c news is only good for a limited time.

II. Common law allows copying and imitation of property in the absence of a CL right or statute saying otherwise, such as copyrights, patent laws (Cheney Brothers v. Doris Silk)

A. rationale: prevents monopolies, encourage competition and cheaper prices (we want to maximize goods for the least cost possible)

B. Exceptions: 

1. Right of publicity (property rights in one’s persona)

a. rule: a person may not use a celebrity’s name, likeness, voice, or signature for profit without the celebrity’s consent. The celebrity’ labor in creating a persona of value is protected against another’s using it for profit. (a non-celebrity cannot have the right of publicity)

b. Example: www.bradpit.com; Steven Seagal ponytail

2. There are property rights in a name (Virtual Works v. Volkswagen)
III. Property rights in one’s person (Moore v. Regents of UC)

A. Does a person have rights to his body parts once they are removed? (Moore’s spleen removed for medical reasons, cell line taken from it and made profitable, Moore claims rights to profit- court did not recognize property rights in one’s removed, diseased body part)

B. Issue of acquisition by creation: the cells in the cell line were so significantly changed that they were factually and legally distinct from the cells taken from Moore’s body.
C. Policy: allowing Moore possession:

1. could discourage socially useful activities, such as research. Companies are unlikely to invest in developing, manufacturing, or marketing a product when uncertainty about clear title exists and there are issues of liability.

2. Utilitarianism: in order to get the greatest good, we have to sacrifice property rights.

3. dissent: fundamental rights in one’s own body trump societal concern.s

D. Ethical arguments

1. Does a person have a right to sell a body part? (market alienable); not sell but give away a body part? (market inalienable); or no right of transfer? (inalienable). With a statute, you can’t sell organs; without a statute, you can give or sell organs.
2. sale

a. creates incentives

b. quality decreases

c. degrades us as human beings

d. market problem: selling will be not be based on demand; may create shortages when there is a demand 

3. gift

a. encourages altruism

b. higher quality

4. factors:

a. scarcity vs. renewal (ex., kidney vs. hair)- the scarcer the part, the more morality/ethics play a role (no problem selling or giving hair)
b. give up when alive vs. dead (ex., hair vs. heart)

Acquisition by Adverse Possession

I. Adverse possession does not transfer title; it cuts off the true owner’s title, so the APer has a claim. The APer can then obtain a title by bringing the claim to court and getting a deed, thus trumping or cutting off the TO’s title.

II. Required elements (OCEAN):

A. O= open entry and possession (must use the land openly so it is clear you are acting as the owner)
B. C= continuous (and uninterrupted) possession for whole statutory period

· Seasonal use: seasonal use can be considered continuous use if this is the way the land would normally be used (ex., in Howard v. Kunto, APer only used beach-house in the summer, but this is how it is intended to be used, so lack of use the rest of the year does not make it discontinuous. It would not be sufficient, though, if Kunto only used it 2 weeks out of the summer).
· Tacking (see below under “statute of limitations”)

C. E= exclusive possession (don’t allow anyone else on land/ act like true owner)

· True owner’s cause of action against trespass (and statute of limitations) does not begin to run against TO until the entry has been made.

D. A= adverse (also called hostile, claim of right)- without permission of true owner

· Adverse element tests (test used depends on jurisdiction):

1. good faith: APer must have acted in GF (thought that the property was his) in order to fulfill this element

2. bad faith: APer must have taken property in bad faith (knew property wasn’t his, but had an intention to make it his)

3. objective test: it doesn’t matter what the state of mind is. The APer must use the property the way the true owner would.

E. N= notorious (make known to others that you are on property) so the true owner can have notice. Notice can be either actual or constructive (some courts may require actual notice as in Mannillo v. Gorski; others allow both):

1. actual notice

2. constructive notice (APer uses property in a way that the true owner would normally use it, so the true owner should have known someone was on his/her property).

III. Idea: to have adverse possession, APers behavior must give rise to a cause of action by the true owner. Purpose of AP is to give the TO a cause of action.
IV. Policy
A. Earning Theory (protects APer): we will give the title to the person who worked on the land

B. Personality Theory (protects APer): by being on the land, the land has become part of the APer’s personality so that it “takes root in his being” and he has come to expect that the property is his.

C. Economic argument (society’s interest): we want to encourage people to work on the land and make it productive (esp. applicable during westward expansion in 19th century)

D. Sleeping Theory (punishes certain true owners): the true owner doesn’t deserve to keep the property if he sleeps on his rights (English rule).
E. Market Rationale (society’s interest): the market works on certainty and AP helps us define who the possessor is (if we are unsure about who owns title, no one will be able to invest in it and exercise rights on the property).

V. Actions

A. Ejectment: true owner can file this action to eject the APer from her land. The APer may show the court he has cut off the TO’s title by fulfilling the elements of AP. If the court refuses to eject the APer, then the TO is no longer the possessor.

B. Action to quiet title: true owner can use this to establish her title to the land by compelling the adverse claimant to establish a claim or forever be estopped from asserting it.  Also, filed by APer to establish his claim and quiet the owner’s title after the statute of limitations has run out.
VI. Color of Title: a written instrument or other evidence that appears to give title, but does not do so (ex., invalid deed or invalid will)

A. Color of title allows APer to establish constructive adverse possession of the part of the land he doesn’t use. 
B. Ex., O owns 100 acres but does not live on it. A obtains color of title and enters the plot but only uses 40 acres. After the statutory period, A can claim constructive adverse possession on the other 60 acres.
C. Policy: this rewards/protects those who believed in good faith that they bought a valid deed (bad faith does not allow a person to use color of title)

D. Prior possessor rule still applies (as to all aspects of CL property): if A and Y enter a plot of land, both under color of title and A enters first and fences off right 3rd and Y subsequently enters and fences off left 3rd, then W comes and cuts down tree from middle third after both A and Y have completed statutory period, A has right to sue W. A, not Y, as the prior possessor gets constructive adverse possession on the center 3rd. (while Y retains AP on the left 3rd b/c his, not A’s, use of it was exclusive)

VII. Statute of Limitations

A. accruing of a claim/cause of action: this is often a crucial question (The action that starts the clock running is the actual or constructive notice that the TO has or should have had.)
B. tacking: successive possessors of land may “tack” their respective periods to fulfill the statute of limitations. 
1. English rule: privity of estate not required. APer can tack by throwing out former possessor (i.e. getting land illegitimately). English AP law is based on sleeping theory (continuous use by anyone no matter how they got their punishes true owner who sleeps on rights).
2. American rule: privity of estate is required to tack. Possessor voluntarily transferred to a subsequent possessor (through sale or gift). There has to be a grantor-grantee relationship.
C. Tolling the statute= the “clock” (statutory period) is stopped for a period of time. It then either resets or keeps going where it left off. 
D. Disabilities: changes rules of statute of limitations
1. for example if the normal statutory period is 21 years, in the event the true owner is disabled (or of minority age), the rule is 10 years from the time the disability that the true owner had when the APer entered is removed. If this is the statute, you must choose the longer period of time (either 21 years or 10 years from the time the disability is removed.)

2. Any disabilities that occur after the APer enters are irrelevant. (you can’t tack on disabilities).
· ex., O is 5 in 1976 when A takes possession. In 1986 O becomes mentally ill and dies in 2001. A takes possession in 1999 (10 years after O becomes 18) not 2111 (10 years after O’s second disability is removed) b/c O can’t tack disabilities.

3. You can’t abandon title, only possession.

· ex., O is mentally ill when A enters in 1976. In 1989, O disappears and is never heard from again. Can A sell to B? no, because we don’t know if O will return and also won’t know the date of the removal of his disability. Solution: A could file quiet title action after the 21 statute of limitations runs out (and A has acquired AP) and O would have to show up to claim title.
· *on a test, don’t make up a hypothetical situation where someone has a disability if it is not mentioned.

E. Problem:

1. Statute of limitations is 10 years. O owns Blackacre. A begins adversely possession land in 1991. In 1998 B kicks A off for 6 mos. Then, A returns. Does the property toll and pick back up where it left off, or restart, or does the 6 mos. count for A?

2. depends on the policy you want to support:

a. if we want to use the sleeping theory, then the clock will continue to run for the 6 mos. for A b/c we want to punish O for sleeping on his rights no matter who was possessing.
b. If we want to protect A’s labor through the earning theory or we want to protect A through the personality theory, then the 6 mos. will not count against him.

c. If we see the purpose of AP as to give the true owner a cause of action, then under the lawsuit theory, the cause of action is only against A. And, for the 6 mos. that A was off the land, O had no notice of A and no cause of action against A. So, the clock will toll.

d. If we interpret “continuous” strictly as uninterrupted, then the clock will restart. (This is a minority rule and doesn’t make sense under the policy of AP. Most courts would support A’s rights as an APer.
VIII. Variations on Adverse Possession rule

A. Boundary disputes (Manillo v. Gorski)

1. can get AP of adjacent landowners property along the boundary line if you use it for the statutory period

2. in Manillo:

a. court required TO to have actual notice in order for APer to establish a claim to the 15 inches over the property line (how can someone have actual notice of 15 inches?).

b. this left APer with a sidewalk and garage over the boundary line

c. court could employ liability rule instead of property rule (allow Gorskis to pay Manillo for its land). See more on property and liability rules in next section.
B. Adverse possession of personal property (O’Keefe v. Snyder)

1. Four Doctrines
(1) Common Law rule (protects true owner)= true owner has title until he voluntarily gives it away

(2) Adverse possession (protects APer): burden of proof is on the present possessor to show OCEAN (tacking is allowed)
(3) Discovery rule (O’Keefe)- used where AP doesn’t work (borrowed from torts)
a. burden of proof is on the true owner to show he/she acted diligently from the time the property was discovered missing to try to recover it

b. rule: clock begins running from the time the present possessor takes the property unless the true owner can show he/she used due diligence and failed to locate the painting from the time it was discovered missing. If he/she can show this, clock doesn’t begin running until true owner knows or reasonably should have known (through due diligence) where the stolen item is and has a cause of action against the APer (when there is actual or constructive discovery). If true owner can’t show due diligence, then can’t recover property.

c. Reason for this rule: true owner can’t be put on notice as easily in AP of personal property is in AP of real property.

d. Policy: least cost avoider: puts the burden of proof on the person who can most inexpensively correct the problem (true owner can notify police and most easily start process of recovering property).

e. Exception: New York Rule: 3-year statute of limitations does not begin to run until the true owner actually discovers the goods and demands return (no due diligence required). Plus, no tacking allowed. Rationale: NY has a big art industry and wants to protect true owner as much as possible. This rule also puts the risk of buying on purchasers, to do background checks to find out if item is stolen.

(4) UCC 403 (protects bona fide purchaser): lets title pass to the BF purchaser under circumstances where CL wouldn’t.
a. good title: if the seller has good title (not stolen) and present possession, he can pass both of these to purchaser.

b. Void title: (no title) if seller does not have title (b/c stolen), he cannot pass title onto purchaser and purchaser has no rts.
c. Voidable title: (only applies to BF purchasers): if true owner is tricked into giving possession (ex., selling property for a fake check), and true owner acts within the statute of limitations, she can void his and the future BF purchaser’s title (sue under conversion). Otherwise, if true owner doesn’t act in time, BF purchaser has good title.
2. O’Keeffe v. Snyder (1980): O’Keeffe tries to recover her stolen paintings 29 years after they are taken.

a. If we are using UCC 403, question is whether the paintings were in fact stolen by Dr. Frank or whether Dr. Frank purchased them in good faith and acquired them under voidable title.  (If purchased BF, then O’Keeffe did not act in time and Dr. Frank as well as Snyder as a subsequent purchaser have good title)

b. If we are using AP, then O’Keeffe did not act in time and tacking is permitted between Dr. Frank, his son, and Snyder, so Snyder has title. Only problem: whether displaying the painting for one week is sufficient to constitute “open” possession.
c. If using discovery rule, then question is whether O’Keffee acted right away to try to recover the paintings.
Property rules vs. Damages/liability rules

I. Property rule: court analyzes the case according to the parties’ property rights. Owner either gets to keep property or loses it.

A. consequences: if true owner can keep it, he has a monopoly and can charge a high price for its use (hold-out)

B. more fair (to property owner because rights are upheld)
II. Liability rule: court will look at equity and give a party opportunity “to buy” rights it otherwise would not have had under property law. That party must pay other party damages/compensation for other party to give up his property rights to the land.
A. consequence: this encourages parties to negotiate a reasonable settlement; otherwise, the court will force a remedy on them
B. prevents monopolies (casebook editors agree most with liability rule)

C. most efficient use of resources.
Acquisition by Gift
I. 3 kinds of gifts:

A. Inter Vivos: a gift between 2 living people

1. requires present donative intent, delivery, acceptance.

2. irrevocable (as long as no trickery or fraud)

B. Causa Mortis (in contemplation of death)

1. also requires present donative intent, delivery, and acceptance

2. revocable, especially if person doesn’t die

* to tell whether something is IV or CM, look at whether donor intended the gift to be irrevocable or whether it was made in contemplation of death and to be revoked if death does not ensue.

C. Testamentary gift

1. (there may be a testamentary gift if there is future, not present donative intent)

2. requires a will (which has its own rules)

3. there is tension between testamentary gift and CM: difference is intent to give gift after person dies (rather than at present moment). Courts have a tendency to not uphold CM gifts.
4. no legal consequence until testator dies (testator can change will until he/she dies and heirs are not ascertained until death)
II. Requirements
A. Present donative intent

B. Delivery: 

1. manual (*must be used where possible. Donor must feel “wrench of delivery). Donor gives donee actual dominion and control
2. constructive: handing over the means for obtaining the gift (usually a key; could be combination to a lock or bank deposit box code). Used when object is not present or is too big or impractical for manual delivery.

3. symbolic delivery: handing over something that stands for the gift. Ex., in Livery of Seisin, handing over clot of dirt. Also, may be a letter stating donor is handing over the gift to donee.
C. Acceptance: presumed unless there is a refusal.
III. Newman vs. Gruen analysis

A. Newman: there can’t be symbolic delivery. Despite intent of parties, if there is no constructive or manual delivery, there is no gift.
· one way to make a gift is to put it in the space a person controls (in Newman, the court allowed Julia to keep everything in her room because it was under her dominion and no longer under the control of the donor)

B. Gruen: even where manual delivery is possible, if the donor wishes to keep present possession of the property, he can use symbolic delivery. *Today, if delivery is questionable, courts will look for a strong intent *Manual must still be used when possible as long as it doesn’t undermine the grantor’s purpose or intent.

· this case, where the father, Victor, wanted to retain present possession can be seen as the father keeping a present possessory life estate and a vested remainder going to the son, Michael.
Real Property
Future interests
I. types of present possessor estates

A. FSA

B. Fee Tail

C. Life Estate

D. Life Estate Per Autre Vie

E. Life Estate Determinable

F. Fee Simple Determinable

G. Fee Simple on Condition Subsequent

· key distinctions between FSD and FSCS:

1. since at the time of divestment, FSD reverts automatically back to grantor (or person with possibility of reverter), present possessor becomes a trespasser and clock of AP begins to run against grantor

2. in FSCS, clock does not begin to run until the grantor re-enters and therefore no AP will begin until the grantor re-enters. (although right of entry theoretically lasts forever, some states have created statutes of limitations so that if grantor doesn’t act within a specific time, he/she loses right of entry).

3. when drafting a deed, use correct language because otherwise a FSD might be construed by a court to be a FSCS or vice versa.

4. *also draft deeds carefully so condition really sounds like a condition rather than a covenant (in Mahrenholz: “this land to be used for school purposes only; otherwise to revert to Grantor’s therein.”)

H. Fee Simple on Executory Limitation

II. Kinds of future interests

A. reversion (also reversion in a FSEL; reversion, subject to divestment; technical reversion)

B. possibility of reverter (with FSD, LED)

C. right of entry (with FSCS)

D. remainders (vested or contingent)

E. executory interests (shifting or springing)

III. concepts

A. words of purchase (ex., “to A”): who gets it

B. words of limitation (ex., “to A and his heirs”): what A gets

C. today we presume the higher estate. Policy reason: make land as valuable as possible. Today we assume an FSA rather than a LE when it is not clear which it is.

D. Heirs: until a person dies, they do not have heirs b/c heirs are not yet ascertained.

E. Hierarchy of heirs:

1. issue: children (including adopted children and those born out of wedlock) and spouse

2. ancestors: parents, grandparents

3. collaterals: brothers, sisters, nieces, nephews, aunts, uncles, cousins

4. if none of the above exist, property will escheat to the state.

F. Waste= a way to reconcile the competing interests of life tenants and remaindermen (so the life tenant doesn’t maximize his interest to the detriment of the remainderman)

1. affirmative (voluntary) waste
a. definition: doing things to the property that make it substantially less valuable (life tenant actively causes permanent injury by removing or destroying something that makes land less valuable)

b. ex., cutting down trees

c. remedies: damage or injunction

2. permissive (involuntary) waste

a. definition: negligence of the life tenant; when the land is allowed to fall into disrepair

b. remedies: damages or injunction

c. examples: allowing valuable trees to die; not fixing broken window

3. ameliorative waste

a. definition: substantially changing the principle use of the land, so that it increases the value of the land 

b. remedies: no liability b/c value is increased

c. example: cutting down trees so land can be farmed (American law tends to favor economic development of resources over conservation of resources, so cutting down trees may more likely be seen as ameliorative waste than affirmative waste (where there is a need to protect the valuable trees))

G. Restraints on alienation (on exam, discuss both CL view and editors’ view)

1. common law (second restatement): 

a. all absolute restraints on FSA are void

· reasons:

(1) land is unmarketable (prevents alienation)

(2) discourages improvements on land (owner won’t develop land and make it more valuable if it can’t be sold)

· 3 types of restraints:

(1) disabling restraints= do not allow grantee to transfer interest (ex., White v. Brown: “house is not to be sold”- this disabling restraint was invalid and became an FSA)

(2) forfeiture restraints= if grantee tries to transfer interest, it is forfeited to someone else 

(3) promissory restraints (rare except in landlord-tenant law) when receiving grant for land, grantee promises not to transfer interest.

b. partial restraints (Ex., limiting conveyance to certain people or putting a time limit on the restraint) on a FSA may be valid if under all of the circumstances, it is reasonable in purpose, effect, and duration.

2. editors’ view: as long as the property is still marketable with the restraint, it is okay. Only unreasonable restraints are invalid and “reason” is measured by marketability.  Conversely, any restraint that interferes with marketability is void (even if it is not a restraint on alienation)

· even restraints on use may interfere with marketability. 

1. Mountain Brow v. Toscano: “in the event the property fails to be used by Mountain Brow or in the event of sale or transfer by Mountain Brow it is to revert to Toscanos or heirs” (the first restraint is on use and the second on alienation.
2. CL would only find the second one invalid. But this is a strict interpretation, and the restraint on use would be invalid in the editors’ view because it interferes with marketability. (it would be hard to sell property that only Mountain Brow can use).
3. 3rd restatement uses a compromise between current CL and editors.

IV. some concepts in problems
A. “null and void” is a disabling restraint and is not valid

1. example, A conveys to the X church forever, provided that if the land shall ever cease to be used for church purposes, the conveyance shall be null and void. This is a direct disabling restraint that interferes with alienation; therefore, it is not valid and church gets an FSA (problem set I, #2)
2. if the grantor’s purposes were to have land reverted or to be able to re-enter in the event it is no longer used for church purposes, then he/she should have put this language in the deed rather than “null and void.” However, even this may be void if it is seen that a restraint on use that prevents the church from being able to transfer the land is an invalid restraint (see restraints above).
B. reversion, subject to divestment (reversion may end)

1. example: A conveys to B for life, remainder to B’s children

a. if B has no children, A has a reversion subject to divestment because A’s reversion will disappear when B has children. (problem set I, #4)
b. If B does have children, A has nothing

C. when reading problems, stop at the end of a phrase before deciding state of title (at a comma or at a period)
1. example: A conveys to B for life, remainder to such of B’s children who reach 21 [none of B’s children are yet 21]. At this point A has reversion, B a PP LE and B’s children a contingent remainder in a FSA.  Then, it says, B dies, none of the children having reached 21. This shows the destructibility of contingent remainders. The children’s contingent remainders are destroyed, leaving A with an FSA.

2. *but after 1536 (with the Statute of Uses which made executory interests legally enforceable), B’s children have a springing executory interest in fee simple which will vest in them when they reach age 21 and A will have an FSEL. (if an interest fails to vest at the time they were written to take effect, it may be a springing executory interest and vest sometime in the future)

3. but we will use Purefoy v. Rogers (which is designed to preserve destructibility): if at the point in which the grant is created it can take effect as a contingent remainder, then it will be interpreted as a contingent remainder rather than an executory interest.

D. combining AP with future interest 

2. example: O ( A for life. Then X moves onto A’s property and gets adverse possession.

a. majority view says, X only has AP of a LEPAV (A’s life estate) and statute of limitations doesn’t run against O until A’s death at which point land would normally revert to O.

b. minority view says O was on constructive notice and X has an FSA. (based on sleeping theory- O was sleeping on rights).

E. “but if” as a condition subsequent means there will be an executory interest (condition precedent means contingent remainder)

1. ex., A conveys to B for life, remainder to the children of C, but if C dies without children him surviving, then to the children of D. [C has one child E]. E will have a vested remainder and the “but if” cuts off E’s remainder giving D’s children an executory interest.

2. also, because E’s remainder is vested, all other interests of the same kind of estate will be executory- rules of construction.

F. FSEL is not a remainder. If it appears there is an executory interest to follow someone’s remainder, it will be a remainder in FSA.

1. example: A conveys to B for life, then to the children of B, but if any child of B dies under 21, that child’s share to C. [B has children]

2. A has reversion, B has LE, B’s children have vested remainders, subject to defeasance, subject to open in FSA, C has executory interest in FSA.

G. Reversion in a FSEL: this may occur when there is a springing executory interest. The person with the reversion also has a future FSEL before the person with the springing executory interest takes possession

1. ex. #1: O( A for life, then to B and his heirs if B is still living five years after A’s death. O has reversion on A’s life estate, but actually has reversion in a FSEL because O will have a FSEL between A’s death and five years later when B takes possession.

H. Technical reversion

1. occurs where the grantor gives contingent remainders and alternative contingent remainders). It is technical because the grantor will have a reversion if both contingent remainders fail to vest

2. example: A conveys to B for life, remainder to B’s surviving children, but if B should die without leaving any children him surviving, remainder to C. B has no children. (note that because B’s children have CR, C must have an alternative contingent remainder, not an executory interest).

I. Reversion, subject to divestment 

1. occurs where there is just one contingent remainder
2. example: A conveys to B for life, remainder to such of B’s children as attain 21. Two years later B dies survived by three children, none of whom has attained 21.
J. If someone has a fee tail, that person has a present possessory life estate, the future interest being in his/her children. Therefore, if A conveys to B a fee tail special where it says A to B and the heirs of his body by W and W dies without them having had any children, B still keeps his life estate, although A will have reversion. 
K. Common law: no right of entry or possibility of reverter in a third party.

1. example O ( A as long provided that the land is farmed, and if it is not, O or his heirs may re-enter and take land. This is void at common law.

2. therefore, for someone to have a FSD, the future interest must be in the grantor. For example, O: to A and his heirs so long as Blackacre is used for residential purposes, then to B and his heirs. A does not have a FSD because future interest is in a third party. Therefore, A has a FSEL with executory interest in B. 

3. but, as in after Mahrenholz some states have allowed by statute someone to assign or convey future interests including right of entry and possibility of reverter.

V. rules and terms

A. remainders

1. vested remainder (may include one or more of the following)

a. indefeasibly vested= there is no condition that will terminate the vested remainder (ex., O to A for life, then to B and his heirs)
b. vested, subject to divestment= the remainder has vested, but something may occur to divest it (ex., O to A for life, then to B and his heirs, but if B uses land for commercial purposes, then to Church forever. B has a vested remainder, subject to divestment)
c. vested, subject to open (the class has not yet closed as with where term “children” is used and parent is still alive and may produce more children). But, see rule of convenience below.
2. contingent (unlike v. remainders and executory interests, contingent remainders are destructible and will either vest or destroy at the time the condition is met). Rule of destructibility: a CR is destroyed unless it vests at or before the termination of the preceding estate, at which point the next vested estate comes into possession; if there is no next vested estate, it reverts back to grantor.
a. destruction of a CR at the expiration of the prior estate (we will preserve this destructibility by Purefoy v. Rogers and not allow it to turn into an executory interest)- to avoid this problem, explicitly put in a gap: “to revert back to A, then to B’s children when they reach 21”).
b. destruction of a CR at the termination of the prior, supporting estate by merger. (ex.: A to B for life, then to C and his heirs if C marries D. A then conveys its reversion to B. B has an FSA and C’s CR is destroyed). *Merger must occur in two separate grants (ex., A grants B a life estate, remainder to B’s children that B doesn’t have yet, then later grants B all of A’s rights (reversion). B now has an FSA, destroying his kids’ CR).
c. destruction of a CR by the termination of the prior estate by forfeiture (ex., A to B for life, then to C and his heirs if C marries D. B then commits a crime and forfeits life estate before C marries D; it reverts back to A).
3. alternative contingent remainder (in some cases when the immediately preceding interest is a contingent remainder).
B. Executory interests

1. unlike remainders, executory interests tend to “cut into” previous estates 

· exception: where executory interest follows a FSD- here it is neither springing nor shifting b/c FSD ends on its own (executory interest does not divest it but succeeds it). Ex., “to Board of Ed so long as used for school purposes, then to the Red Cross.” 

· Reason this is not a vested remainder: there cannot be a remainder after any type of fee simple.
2. hints- differences between remainders and executory interests: 
a. when there is no preceding estate, the future interest cannot be a remainder, but will instead by an executory interest. (ex., “O to A and his heirs upon A’s marriage”( shifting executory interest in FSA).
b. when the future interest follows a fee simple of any kind (including FSD), it must be an executory interest. (b/c remainders don’t cut off fee simples)
c. If the future interest does not follow the natural termination of the preceding estate, it must be an executory interest. (b/c remainders do not cut off fee simples)
C. Rule of convenience: class closes when it is possible some member of the previously open class to begin using/distributing his/her share

1. ex. O ( A for life, remainder to B’s children. A dies. The class will close on B’s children so any future children do not get anything.
2. rationale: this allows B’s children to make use of their property

D. * Rules of construction

1. if the first remainder is contingent, all conditional interests of the same kind of estate that follow that contingent remainder will be contingent remainders

2. if the first interest is a vested remainder, conditional interests of the same kind of estate that follow that vested remainder will be executory interests (remainders cannot follow vested remainders; rather, it needs an executory interest which may divest the vested remainder).
3. however, if there are a string of contingent remainders and one CR vests, then the CRs that follow will become executory interests.
· to determine if it is an estate of the same kind, look at duration (how long the estate will last). For example, LE and LEPAV are the same kind of estate b/c they both measure the span of a person’s life

Concurrent Estates
(same set of rules apply to T/C and JT once you get past the administrative stuff and survivorship)

I. 3 kinds of estates

A. Tenancy in Common (T/C)
1. very similar to JT, but no right of survivorship (interests descend to heirs)

2. inheritable, devisable, and alienable

3. each tenant has an undivided interest in the whole, which means each person has the equal right to possess and enjoy the entire property, subject to the same right in the other(s) (see ouster)

4. there can be unequal interests (ex.: A and B each have one-half interest. B devises to his 3 children, C, D, and E. Now A has a one-half interest; C, D, and E have one-sixth interests)

5. court remedy when there are conflicts: partition

6. when there is ambiguous wording in a deed, this is the presumption

B. Joint Tenancy (JT)
1. very similar to T/C, but there is a right of survivorship (when one JT dies, it is as if he/she never existed and other JTs have sole rights in property)
2. JT are not transferable in any way (not alienable, inheritable, devisable). If one JT transfers his interest, his joint tenancy is severed)

· ex.: A, B, and C are joint tenants. A conveys his interest to D. Now D has a one-third share and is  T/C with B and C, but B and C are still JTs with each other)

3. when ambiguous, T/C is the presumption. To create a JT, deed has to be express (“to A and B as joint tenants with the right of survivorship”).

· A lot of jurisdictions require survivorship language and “to A and B as joint tenants” may not be enough.

4. created by grant. Traditionally if a person wanted to create a JT with himself and another, that person needed to convey property to a “strawperson” who would then create the joint tenancy)

· strawperson= a person who has no interest in the property-usually a lawyer or someone in the lawyer’s office). 

· Ex., H conveys Blackacre to his lawyer who then conveys Blackacre “to H and W as joint tenants with the right of survivorship”

· Rationale: this is the only way to preserve the four unities.

· but, today, it is sometimes acceptable for H to directly convey a JT to H and W. Rationale: “H and W” is a different entity than H (see Riddle v. Harmon)

5. must fulfill the four unities (b/c JT act as one person):

(1) unity of time= each owner received his/her interest in the property at the same time/ each interest must vest at the same time

(2) unity of title= each owner needs to have received title from the same instrument (grant or deed)

(3) unity of interest= each owner has to the same type of interest (ex., LE or FSA) and same duration
(4) unity of possession= each tenant must have equal right to possess the whole property (undivided ownership)
6. court remedy: partition
C. Tenancy by the Entirety (T/E)
1. only for husband and wife 

· historical origin: when the husband died the wife’s interest in the property normally went to the state. T/E was created to give her survivorship rights to the land.

2. like JT: they are treated as one person

3. like JT: have to fulfill the 4 unities (see above) + a 5th unity: marriage

· unity of marriage= husband and wife are treated as one person, and must be legally married.

4. can be terminated only by

(1) death of a spouse (leaving the survivor as the sole owner) or

(2) divorce (in most states this will result in T/C; in some states a JT)

[unlike JT and T/C, T/E cannot be terminated by partition)

5. unlike JT, it cannot be severed voluntarily (cannot be conveyed to a 3rd person)

6. T/E only exists in less than half of the states; the rest use community property rules

II. Joint Tenancy

A. hypo: A, B, and C are JTs. A conveys his share to D. D now has a 1/3 share and B and C have a JT with 2/3 share in the land. D is a T/C with B and C. Then, B dies intestate, leaving H as his sole heir. H gets nothing; since it is a JT, it is as if B never existed. Now D and C are T/C: D with one-third interest, and C with two-thirds interest. (even if B had attempted to devise his share to H through his will, it would not have worked- JTs are not transferable in any way.)

B. Death of joint tenants: 
1. what happens when both JTs die at the same time? Whose heirs inherit the property? 

a. common law rule: if there are any signs of life left in one JT (ex., blood gushing from a wound), that JT is presumed to have died last and his/her heirs will inherit

b. statute: Uniform Simultaneous Death Act (1953): if both JTs die at the same time, we split the tenancy as if they had been T/C.

2. what happens when one joint tenant murders the other?

a. common law rule: the murderer still gets the right of survivorship

b. statute: Uniform Probate Code (1993): the murder severs the JT and now both the murderer and the victim’s heirs have T/C 

c. Slayer’s Rule: the murderer gets nothing and other person’s heirs inherit everything.
C. Joint Bank Accounts
1. 2 theories:

(1) wallet theory: one person puts money in account but both have joint access (like JT, each has undivided interest in whole)

(2) will theory: there is a gift of survivorship (when on joint account owner dies, the other has sole rights to the property)

2. 3 kinds of joint bank accounts:

(1) true joint tenancy: wallet theory and will theory apply.

(2) Payable-on-death account (POD): looks like a joint account, but only one person has the authority to take out money during his/her lifetime; the other joint account holder gets it afterwards as a gift of survivorship (will theory only)

(3) Convenience account: usually where an older person sets up the account and son/daughter has authority to withdraw money for older person’s use (neither wallet nor will theory apply)
D. Case-Riddle v. Harmon (1980): Mrs. Riddle and her husband were JTs. Mrs. Riddle tried to convey her share of the JT to herself as a T/C (tried to sever the JT). Normally this would require a strawperson, but the court held that she could do this without one.
III. Rights Inter Se and actions between co-tenants:

A. right to contribution 

1. action of contribution: where you paid for something that was necessary for the preservation of the title (taxes, mortgage payments, for example) and other co-tenant(s) won’t contribute, you can sue in action of contribution

2. in most jurisdictions there is no affirmative right to get contribution from other cotenants for repairs or improvements

B. accounting
1. action for accounting: where one co-tenant thinks the other co-tenant is making use of  the property in a way that he is not telling you about (such as receiving rents from a 3rd party).  You can sue to “open the books,” which will show you what they received and why they are not sharing it with you.

2. this is the opposite of contribution

3. in all states, a cotenant who collects rents from 3rd parties and other payments arising from co-owned land must account to other cotenants for the amounts received, and must share the payment equally with the other cotenants if the income exceeds his/her proportionate share (established by the Statute of Anne in 1704).

4. any rents or other income collected by a co-tenant from a 3rd party must be shared equally with the other co-tenants if the income exceeds the collecting cotenant’s proportionate share.

C. ouster: no cotenant may exclude the other against his/her wishes (however, it is possible for a co-tenant to be in exclusive possession, called the “in-tenant” and a cotenant out of possession, the “out-tenant” as long as the out-tenant is allowed in if he/she wants). This can trigger an action for mesne profits
D. action for mesne profits: action by out-tenant to force in-tenant to pay a proportionate share (based on reasonable market value) of his/her use and enjoyment of land, such as rents.

1. rules

a. majority rule (“high threshold rule”): where there is a tenant in possession and a tenant out of possession, in order for the out-tenant to sue for mesne profits, he/she has to make a demand for the rent from the in-tenant and be ousted (thrown off property)

b. minority rule: all out-tenant has to do is make a demand for the rent and does not have to be ousted 

· advantages: (1) this rule applied more with people who share a house b/c it would be difficult to require that the out-tenant try to get thrown out of the house, (2) this is a better rule b/c it encourages negotiation b/c it is less adversarial, and (3) easier for courts because don’t have to figure out what constitutes ouster.
2. case: Spiller v. Mackereth (1976): in-tenant was in exclusive possession of the warehouse that the two tenants shared, and out-tenant could not show that she was ousted from the from the building, so could not require in action for mesne profits.
E. partition
1. 2 kinds:

a. partition by sale: jointly owned land is sold by auction and proceeds divided among co-tenants based on their shares and amount of improvements on land (one co-tenant can try to outbid the other to have whole land)
· used when it is not feasible, economical (if value of whole land would decrease if divided), or in the interests of the parties to physically divided the land (ex., house, commercial prop)

· more efficient (parties don’t have to negotiate)

· liability rule supports partition by sale (property rights not upheld, but compensation given)

· advantages: easier for courts administratively b/c don’t have to worry about boundary lines, makes more economic sense when there are a lot of cotenants, almost all land is urban and not easily divided, and there is a good land market. This is the default rule.

b. partition in kind: land is physically divided and each party owns a share, based on proportionate interest and improvements made
· owelty: if division of land results in one party having a disproportionate amount of land in relation to his share, he must make a cash payment to the other.
· Background: developed in 1720 when almost all land was farm land and this was the best way to solve disputes (and there was no land market to sell it on)
· More fair to parties
· Property rule supports partition in kind: each co-tenant’s rights in the land is upheld.
2. reasons for partition: 

· it is the judicial remedy when cotenants cannot come to any agreement about what to do with the common property. 

· Is useful when it become uneconomical to keep the land (such as in White v. Brown where house was sold because cost of repairs and preventing involuntary/permissive waste were too high).

· This is a way to cope with a bilateral monopoly or holdout problem, by forcing that party to sell (partition by sale) or divide up land (partition in kind)
3. case: Delfino v. Vealencis (1980): Angelo and William Delfino have T/C with Helen Vealencis on 20.5 acres. Delfinos have 99/144 interest as JTs and Helen has 45/144. Helen operated a trash removal business on land and Delfinos wanted to develop land; sued for partition by sale to get her trash business off the land. Court ordered partition in kind and gave Helen more than 1/3 of property b/c she improved the land economically whereas the Delfinos had not made any use of the land.
F. Swartzbaugh v. Sampson (1936): John and Lola Swartzbaugh are JTs on 60 acres. John leased 4 acres to Sampson for a boxing pavilion (each cotenant has exclusive rights to do what he/she wants). Lola did not want the boxing pavilion on the land. What are her remedies to get rid of it?
1. death of the joint tenant: killing John by CL would give her survivorship rights, but by Uniform Probate Code would make her a T/C, and by Slayer’s Rule would not give her any rights to land.

2. sue John for partition:

a. in kind: John would get more of land because boxing pavilion is an improvement

b. by sale: John (or someone else) may outbid her; even if she got land, the lease would survive.

3. sue John for action in mesne profits: this would be admitting she wants the pavilion by claiming rights to Sampson’s rent (and if jurisdiction required ouster, it would be hard to do this—she would have to voluntarily enter boxing pavilion and do something to get thrown out)

4. action in accounting: this would only give her rents

5. convey her JT share to a strawperson to then convey to her as a T/C or sever by selling her share to a third person:  this would not disrupt the lease and would destroy her survivorship rights.

6. sue in action of contribution: N/A (there is nothing she is doing to preserve property that John would owe her money for)

IV. intro to Landlord-Tenant law

A. 3 kinds of tenancies:

1. Tenancy for years (ex., lease)= leasehold will eventually come to an end.

2. Periodic tenancy (ex., month to month lease)= a tenancy that consistently renews itself and can go on forever. In order to come to an end, the landlord or tenant must put in a notification (a minimum of time is required)

3. Tenancy at Will= where either party can end the lease at will (not very common)
Easements, Covenants, and Servitudes
I. Easements (theoretically last forever)

A. can be created voluntarily or by courts as remedies

B. Categories:

1. express (by grant/in writing): statute of frauds applies and easements must be in writing (unless it is an irrevocable license or easement by estoppel, which are created out of equity)

2. affirmative/negative (give dominant tenement/tenant rights to do something with the land/ servient tenement gives up rights to do something with land). Easements can be merged when same person owns dominant and servient tenements. *Most are affirmative
3. appurtenant/in gross 

a. appurtenant: benefited land (dominant tenement) and burdened land (servient tenement)- “run with the land”
b. in gross (personal easement): benefited person (dominant tenant) and burdened land (servient tenement)

· usually with rights to take minerals off land (with implied license to enter land)- implied license coupled with an interest. But, may also be an easement to use someone’s swimming pool (most likely does not run with the land)
· profit à prendre: rights to go on another’s land and take something of value from its soil

· assignability: commercial easement in gross are transferable unless there is a clear intent of the parties against transferring and person/recreational easements in gross are not transferable unless there is a clear intent by parties for them to be or it is expressly stated in the easement itself.

· Problems: 

· Transferring: may lead to surcharge (over-use)- ex., 1 person conveys to 50 people

· Divisibility: may lead to surcharge and race to the bottom; one-stock rule: the easement-holders must agree as one to license the easement to another group and can each veto each other (this limits surcharge) 
4. express easements by reservation (in grantor or 3rd party) or by exception (in grantor)
a. reservation: a provision in a deed creating some new servitude which did not exist before as an independent interest (ex., O conveys Blackacre to A reserving for himself a 20-ft wide right of way across the southern boundary line)

· by common law, grantor can only reserve an easement for himself not a third party. Some courts have overruled this (as in Willard v. First Church of Christ, Scientist)
b. exception: a provision in a deed that excludes from the grant some pre-existing servitude on the land (Ex., in the above example, A then conveys Blackacre to B except for the easement already reserved by O)
5. implied easement (from prior use or by necessity) (in grantor or grantee)
6. prescriptive easement (adverse user)- prescription is to easements as AP is to property:
· requirements: OCAN (exclusivity means the user is acting like he/she has the right to use the servient land; does not need to take some action against another person using the easement like in AP). Must be adverse, not permissive, like AP.

· Statute of limitations: depends on state- sometimes same period of time as AP, sometimes distinct

· Tacking allowed (if P can show previous users used it prescriptively)- route must be definite to show continuous

7. license (Revocable and irrevocable)- see below
8. easement by estoppel (see below)
9. oral easement
C. Scope of an easement
1. scope= the purpose the parties intended the easement to be used for

a. majority rule (property rule): an easement granted to one land cannot be used for the benefit of another, even if owned by the same person. (cannot merge easements with dominant and non-dominnat land). When one building is located half on each dominant and non-dominant land, dominant tenement owner must show the building is divisible and can only use the easement for the part on the dominant land. (Ex., bowling alley with attached bar)

b. minority rule (damages rule): when one person owns both, non-dominant land can use the easement as long as the use is not unreasonable (doesn’t affect the servient tenement any differently), but owner must pay damages.

2. surcharge= over-use of the easement or going outside the scope

a. remedy: servient owner is awarded an injunction against excess use and possibly damages if land is harmed.

b. if dominant tenement/tenant can’t correct excessive use, easement will terminate

3. legal misuse vs. misuse in fact

a. legal misuse= going beyond the scope of the easement

· courts will usually grant injunction against misuse

· but, some courts will look beyond the legal misuse to see if there was misuse in fact, and if not, apply the damages rule (Brown v. Voss)

b. misuse-in-fact: not going beyond the scope but using it unreasonably (dominant tenement owner subdivides land so easement is now used by 50 tenements instead of one)

D. terminating an easement
1. easement terminates by terms of the easement
2. easement terminates by merger: if dominant and servient tenements come into the hands of the same owner (this will also cause implied easements to disappear)
3. easement terminates if it becomes impossible to use it (ex., natural disaster destroys right of way)

4. easement terminates if it is abandoned by the dominant tenement/tenant (must be clear evidence of intent to abandon; lack of use is not enough)
5. irrevocable licenses and easements by necessity end when the need ends (ex., no longer taking mineral from land/ a new road is built)

6. if dominant tenement/tenant’s use exceeds the scope of the easement (surcharge) and is unable to correct the excessive use. In this case damages would be inadequate as a remedy and court will order an injunction to stop using easement.

7. by prescription (ex., servient tenement owner blocks a right of way and dominant tenant fails to contest it for the statutory period)

E. implied easements (must come from implied grant or implied reservation)
· implied grant= where the easement is implied in favor of the grantee 

· implied reservation= where easement is implied in favor of grantor

1. easement from prior existing use

a. requirements:

(1) conveyance (grantor has to convey land to grantee to create an implied easement)
(2) common grantor (unity of title- at time property was conveyed to grantee that same grantor also owned the property where the easement from prior existing use is- as when the tract is divided into two or more parcels)
(3) pre-existing use at the time of severance (this existing use is called a “quasi-easement” rather than legal easement b/c one cannot have an easement in his own land; at/before  the time of severance, the common grantor was using the easement.)
(4) visible and/or apparent, and continuous: previous use must be apparent and continuous
· some jurisdictions like MD hold that visible means physically visible

· other jurisdictions say reasonably discoverable is enough- this is the general rule
· continuous= pre-existing use must have been continuous (not sporadic)- even if not used everyday, a permanent physical change can be an implied easement (ex., road)
(5) necessity- strict or reasonable
· strict= without the easement, the grantee can’t enjoy property

· reasonable= the easement makes life easier, is a mere convenience

· the line is fuzzy, and unlike easements from necessity, courts are usually not as strict b/c you can see the easement in most cases
b. lasts as long as an easement would last

c. underlying basis: implied intent (if grantor had thought about it, he/she would have put it in the deed)

d. case: Van Sandt v. Royster (1938): Laura Bailey (grantor) owned lots 19, 20, and 4. When the city put in a public sewer next to lot 19, she ran a sewer line from lot 4 to 20 to 19 (so that sewage from lots 4 and 20 ran under lot 19). She conveyed 19 and 20 to different people, who in turn conveyed lot 19 to Van Sandt and lot 20 to Royster. Van Sandt did not know about the sewer line and 12 years after moving in found basement flooded with sewage, and sued Royster for an injunction on its use. The court found an implied easement by necessity for Royster and from prior existing use (there was a conveyance to Van Sandt, Bailey owned all tracts at the original time of sale, she used it before/at the time of severance, it was reasonably discoverable and continuous, and was necessary). Remedies: he could sue for going outside the implied scope. 

F. easement by necessity (usually when property is land-locked)
a. requirements: 

(1) conveyance

(2) common grantor (cannot get an easement by necessity across a stranger’s land)
(3) visible and/or apparent

· some jurisdictions say there must be a visible set rout/path carved out at the time of severance
· other jurisdictions say there doesn’t have to be a definite path as long as there is proof of a prior use out of necessity.
(4) necessity- at the time of severance of entire tract (unlike prior existing use easement)- strict or reasonable
· usually strict rule is used
b. lasts as long as necessity exists

c. underlying basis: public policy

d. case: Othen v. Rosier (1950): Hill owned whole 2,493 acre tract of land. After several conveyances, Rosier obtained 2 of the lots, and Othen the other two. Othen’s only way out to the main road was through a path on Rosier’s property. He sued for an injunction to keep Rosier from allowing the flood waters to run onto the easement. Key: must have been necessary to common grantor at the time he subdivided the land. At the time Hill sold each of Othen’s lots, he had no necessity to use the right of way because at that time there had been another road. Therefore, no easement by necessity (court uses property rule. If court had used damages rule, Othen could have paid Rosier for the use). Remedy: try to get a prescriptive easement.
II. Profit (profit a prendre): right to take something off another’s land that is part of the land or a product of the land.
III. licenses: permission to come on the land—often oral
A. scope of the license- can only be used for the purpose for which it was created, and unlike an easement, the scope of a license cannot change

B. normally revocable at will

C. examples: allowing plumber in your house to fix the drain, allowing someone to swim in your pool

D. irrevocable licenses
1. license coupled with an interest (license lasts as long as the interest lasts)

2. irrevocable license by estoppel

a. requirements: 

· licensee relied on having an easement by the owner’s permission to use or build it

· licensee improved/built the easement, putting expenditures into it (or onto the land that requires use of the easement)

· it would be unfair to permit revocation after licensee spends money in relienace

· split in jurisdictions if owner does nothing, just sits and watches improvements being made: 

i. this constitutes implied permission

ii. this is not permission b/c it must be express

c. like easement by necessity, irrevocable license by estoppel lasts only as long as it is necessary (as long as licensee continues to rely on easement)

d. case: Holbrook v. Taylor (1976)- Taylors bought property next door to Holbrook. Holbrook gave them permission to use a road on his land and the Taylors put money into maintaining the road, which they used to haul up materials to build their house. Then, later Holbrook changed his mind and tried to stop letting them use it. Taylors couldn’t claim prescriptive easement because they had had permission (it wasn’t adverse), but could claim the license was irrevocable because of estoppel: Taylors had put $100 into maintaining the road, had come to rely on it as a way to get to their property, had had permission and relied on it to their detriment.
IV. Real Covenants (a written promise to do something with the land)
A. distinction: easements vs. covenants

1. (appurtenant) easements  run with the land

2. covenants run with the estate, and unlike easements, must be created by a written instrument and cannot rise out of estoppel, implication, or prescription.

B. types of covenants

1. express or implied

2. affirmative or negative

3. appurtenant or in gross

4. burdened/benefited land

5. dominant/servient land

C. Questions to ask

1. is it a covenant running at law or an equitable servitude running in equity? (sometimes it can be analyzed both ways)

2. is the promise negative (restrictive) or affirmative?

3. does the issue concern the running of the benefit or the burden?

D. CL Requirements (horizontal privity only required for a burden to run). Privity is the “gate-keeper”
1. for a burden of an affirmative covenant to run (usually dealing with payment of money as in Neponsit):

a. horizontal privity of estate

b. vertical privity of estate

c. intent

d. *touch and concern (+ it must be shown to in some way benefit the burdened land either directly or indirectly.)- this is usually at issue (if it only benefits the person, it is in gross and the burden will not run). This extra requirement is only for burdens on affirmative covenants/equitable servitudes.
· traditional rule: it must benefit the payer’s property directly or indirectly

· NY rule: it must also benefit the dominant tenement

2. for a burden of a negative covenant to run:
a. horizontal privity of estate

b. vertical privity of estate

c. intent

d. touch and concern (burdens the land)

*NY rule: for a burden to run on any kind of equitable servitude or 
covenant, it must benefit the other’s land (the benefit must also 
touch and concern) as well as burden the servient owner’s land
3. for a benefit of a covenant to run: 

a. vertical privity of estate


b. intent


c. T/C

E. terms

1. privity
a. horizontal privity= at the time the parties made the covenant they were in a grantor-grantee relationship

b. vertical privity= the parties are in a grantor-grantee relationship

2. intent
a. intent by both original promisor and promisee to enter into covenant

b. shown by key language: “heirs and assigns”

3. touch and concern
a. restricts the rights of the landowner or otherwise affects the landowner’s use and enjoyment of land

b. meets the expectations of the party to benefit/burden the land

c. will not unreasonably interfere with the use of the land, its marketability, or its alienability

d. its enforcement is consistent with public policy

F. Restatement III requirements: all promises run unless they conflict with public policy, the law, or the constitution. (ex., a restriction against flags displayed on houses may meet the requirements of CL but not of the 3rd restatement).

G. Ways to terminate a covenant or equitable servitude (don’t end automatically)
1. change of neighborhood/change of conditions doctrine= if there has been some change (ex., from residential to commercial use) where the covenant no longer serves its original purpose, the court may terminate it.

· Property rule: court will either enforce the covenant/servitude or not, depending on the termination principle that applies.

· Liability rule: the court may choose to go against the law (ex., in equity allow an injunction from a covenant even if it hasn’t terminated) but award damages.

2. change in law= if the area for example passes a zoning law that says only commercial use is allowed, then a covenant restricting land to residential use will be abolished (unless law violates public policy)
3. behavior of the covenantees= if the covenantees don’t follow the covenant and act like it doesn’t exist, then the court will refuse to enforce it, saying the parties have waived their rights to it or because of estoppel/reliance principles (covenantees have come to rely on the covenant not existing)

4. balance of hardships= a court may deny an injunction of a servitude when the hardship to the D is great and the benefit to the P small.

V. Equitable Servitudes
A. difference between covenants and servitudes

1. covenants are promises attached to an estate in land, the remedy for a breach is damages, and privity is the main issue (gatekeeper)

2. servitudes are promises enforced in equity which in the course of time turn into an interest in land (“sinks its tentacles into the soil” burdening the land but not the estate), remedy for a breach is injunction, and main issue is touch and concern (gatekeeper).

B. Additional term- notice (for the burden to run on an equitable servitude there must be notice: actual (in deed), constructive (in chain of title), or inquiry (something visible that should have made grantee ask questions))

C. requirements

1. for the burden on an affirmative servitude to run:
a. notice

b. intent

c. T/C (must benefit the servient tenement as well as burden it)


*NY rule applies- on burdens of e.s/Covenants, benefit must also touch and concern the land
2. for burden on a negative servitude to run:

a. notice

b. intent

c. T/C (+ analyze under NY rule)
3. for benefit  on any servitude to run:

a. intent

b. T/C

VI. Prior taker vs. subsequent taker

A. the prior taker of a common tract cannot sue the subsequent taker under a covenant/ e.s. made after the prior taker takes

B. if promise is made on whole tract, then prior taker takes a lot, the promise will concern all lots and prior taker can sue. (Ex., O sells lot 1 to A with the promise, nothing but residences shall be built on lot 1. Then, O sells lot 2 to B with the same covenant. B starts building a gas station. A cannot sue B because B’s promise was part of O’s estate after A left).

C. Ex., Sanborn v. McLean
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