I. Order of Writing Exams 

II. Ives

III. Strict Liability

A. Necessity

B. Abnormally Dangerous Activities

C. Nuisance

D. Trespass

E. Animals

F. Vicarious Liability

G. Products Liability

IV. Negligence

A. Duty

1. Is a duty owed at all

2. Is it to that plaintiff

3. What is the standard of care

a) Reasonable person

b) Experts

c) Children

d) Role of Judge and Jury

e) Cost Benefit Analysis

f) Role of Custom

g) Professionals

h) Informed Consent

i) Statutory (Per Se)

j) Inkeepers and Common Carriers

k) Land Owners

l) Affirmative Duty to Act

4. Willful, Wanton or Reckless

B. Breach

1. Standard

2. Res Ipsa Loquitur

C. Causation

1. Cause-in-fact

2. Proximate Cause

3. Intervening and Superseding Causes

D. Damages

V. Defenses to Negligence

A. Work comp and negating an element of negligence will prevent P win.

B. Contributory Negligence

C. Implied Assumption of Risk

D. Immunitites

VI. Damages

VII. Intentional Torts

A. Elements of Torts

B. Assault

C. Battery

D. False Improsonment

E. Intentional Infliction of Emotional Distress

F. Tresspass to Land

VIII. Defenses to Intentional Torts

A. Consent

B. Necessity

C. Self Defense/Defense of Others/Defense of Property

IX. Order of Writing Exams
A. Claims
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C. General Consideration items (vic lib.)

X. Ives and Policy
A. Policy behind tort law (some which were goals of Wainwright commission)

1. Loss minimization (deter)

2. Loss distribution (absorbtion, build into consumer price, insured)

3. Moral Fault (those at fault should be held accountable)

4. Conflict resolution (resolve socail unreset, social welfare)

5. Efficient resolution of disputes (tort law is not a good method $.39/$1.00)

6. Better relationship between parties (in Ives it was employer/employee)

B. A big issue in tort law – Will negligence or will strict liability lead to the lowest total sum of accident costs and costs of accident prevention?
1. Calebrese – strict liability system is best – D always held liable
2. Posner – negligence – D is only liable if they make the wrong decision using a cost benefit analysis.
3. Negligence remains dominant system.
4. We don’t want to prevent all accidents, obviously because the cost is too high.
a) Coase says in a world w.o. trans costs it doesn’t matter whether we use SL or negligence.

b) Calebrese – transaction costs.
(1) Assumptions made in world w.o trans costs.
(2) We don’t live in a world of perfect information, that everyonne knows about everything.
(3) Everyone is omnicient and is able to accurately predict the future
(4) Assumes there are no expenses costs or delays with anybody in negotions of stafety precaitions

(5) Juries always will be accurate in determining liablity and damages.

(6) The notion that determining damages is subject to a good deal of argument

(7) Tort system is enormously inefficient - 2.71 for $1.00 in damages.

5. What does all this suggest – Giffords conclusion

a) Because of inefficiency in tort system the likelihood that a SL system leads to too much safety precaution and too little activity

b) There are lots of other factors pointing other way

c) Most accidents do not result in claims.  Especially negligence claims. 7:1 – medical malpractice:malpractice claims.

d) Transaction costs of bringing cases make it harder to bring cases under either neg or SL system but it makes it even harder under a neg system than a SL system.

e) Economic models have not caught up with the complexities of the real world

f) Choice between Negligence and SL

g) Be careful because what things are called are not what the really are – the neg system operates like a SL system.

h) Products Liability – lots of ways SL system operates like a neg system  

i) Look beyond the labels

j) most damage awards are paid by insurance and there has been a lot writing how if there are more torts the level of insurance goes up.  Problem is, that this isn’t the case.

k) Tort – that we can deter is one of the reasons for not accepting a No Fault Liability system.

C. Why might we want to have a rule of law that if we correspond with custom you are as a matter of law not negligent.  Why do we need objective standards?

1. Holmes

a) Certainty predictability for judge and jury

b) For actors of the world

c) The people that run the businesses are the experts – they should be the one setting the standards

d) To establish a competitive advantage – if the change is economicaly justified - the market will reach that solution and that we do not need any regulataion with the government.  This is all well in good except in a surplus labor. 

XI. Strict Liability

A. Necessity – Using reasonable care, D avails itslef of P property to preseve its own more valuable property.
1. Conduct is subject to incomplete privilege (right to be there, not a trespasser, but must pay restitution).  

2. Vicent v. Lake Erie – Damaged dock

3. Ploof v. Putnam – Negligent in unmorring  boat

B. Abnormally Dangerous Activities 

1. A person who uses land for a nonnatural use, or altesr land, or introduces into the land a natural condition in a nonnatural way, does so at his own peril.  Ryland v. Fletcher.
2. Unintentional compared to intentional (tresspass)
3. It is the activity itself (e.g. transportation, holding) not the substance.

4. RII §520 six factors

a) whether activity involves a high degree of risk of injury

b) whether the gravity of harm which may result is likely to be great

c) whether the risk cannot be eliminated by reasonable care
d) whether it is not a matter of common usage
e) whether it is carried on in an inappropriate place
f) the value of the activity to the community.

5. Posner argues reasonable care should be first and if so then its negligence
6. RIII – An activity is abnormally dangerous if

a) the activity creates a foreseeable and highly significant risk of harm even when reasonable care is exercised
b) the activity is not a matter of common useage.

7. Exceptions – act of god, CN, assumption of risk.

8. Rylands – water ruins coalery

9. Yommer – water next to gas

10. American Cyanamid – leak of cyanamid, Posner

11. Acrylonitrile is both fammable (30 degrees F or above) and toxic.  used in acrilic fibers/plastics, pharaceuticals.

C. Nuisance

1. Elements of Nuisance RII 822
a) intentional and unreasonable

b) negligent;

c) or actionable under the rules of abnormally dangersous activities. 

2. Intent is

a) Purposeful in causing invasion

b) But not limited to motivation behind act.

c) may also be if D knows invasion is the result of or substantially certain to result from, D conduct.

3. Unreasonable is:

a) gravity of harm (charchter of harm, social value of invaded right) outweights social utility of conduct ((social value, locatoin, possibility of prevention).

b) harm caused by conduct is serious, and burden of compensating for this and similar harm would not make it feasable to continue.

4. Private – interference with the use and enjoyment of another’s land.
5. Public – an unreasonable interference with a right common to the general public, where the P is damaged different from that suffered at the public at large
6. PSC v. Van Wick – PSC was warned and continued conduct.  Intentional and unreasonable
7. Boomer v. Atlantic Cement – no injunction, but damages awarded.  problem is it licenses a continuing wrong, inverse condemnatin (taking of property by gov’t); eleminates incentive to right the wrong.
8. Spur  v. Del Web –Generally coming to the nuisance is not a defense, but here Spur’s detriment was foreseeable to Webb.  Generally the city encroaches the nuisance, and the nuisance suffers the cost of abatement. First in time first in right gives to social and economic policy.
D. Trespass

1. An intentional entry, by the D or set in motion by the D, on the “exclussive possession of land” of another without concent or need (privilege).  (different than nuisance which is “use and enjoyment of land”)

2. Tresspass is composed of the character or magnitude of the inrusion and the character or magnitude of the harm visited on the plaintiff.  Martin v. Reynolds Metals.
E. Animals

1. SL applies to wild animals as deemed by their class, not the individual animal.  Behrens v. Betram Mills Circus.
2. Animals in domesticated classs is negligence, unless owner has knowledge of its tendency to do harm if it escapes (can be either there).
3. Question remains as to whether the damage caused by the animal is within the scope of liability of the ownership of the animal.. 

F. Vicarious Liability/Respondent Superior
1. Two part test

a) (older) Employer-benefit - If acts/conduct of employee is a bridge between employee and profit. OR
b) (new) If conduct is not so unusual that it would seem unfair to include the loss from the conduct among the other costs of employer’s business.
2. Two additional factors for Indep. Contractors

a) wheter employer acted in a manner that would lead a reasonable person to conclude individual was an employee.

b) Whether the injured reasonable acted in its reliance of employers manifestations.
3. Nondelegable duty will subject the owner/operator to the contractor’s negligence. Maloney v. Rath. 

a) non delegable duty if:

(1) puplic purpose

(2) which public is entitled to rely

(3) and a duty to keep safe

G. Products Liability

1. Winterbottom - injured P from def. mfr if they could show:

a) negligence and privity or

b) warranty and privity

2. McPherson v. Buick Motor Company

a) Cardozo does away with privity and says you can recover under negligence (without privity) or privity and “implied warranty”..

b) If a product is reasonasbly certain to make life and limb in peril when negligently made it is foreseeable that someone may be injured.  
3. Escola v. Coca Cola Bottling Co.  bottle exploded
a) Majority wipes out RIL requirement of exclusive control– they are 30-40 years ahead of rest of country. 

b) Traynor, in concur, thinks SL applies – 4 reasons.

(1) Loss min – mfr has opportunity/position to inspect and fix, prevent. 

(2) Loss Dist – insurance and can pass on

(3) Problems of proof – RIL won’t work all the time.  There will be badly produced products even without negligence. 
(4) There is privity between the person who purchases the product from the store ---there is a chain of indemnity.  But the problem with this is it is inefficient.  

c) In Escola, Trainer (concur) wipes out fault and privity. 

4. Henningsen v. Bloomfield Motors, Inc – wife injured in car
a) Court says 2 important things

(1) warranties extend to third parties, people that are forseeable.  Henningsen does to warranties what Cardoza did to privity.  
(2)  “the end of the citidel of privity”  An implied warranty of merchantability without a requirement of privity is strict liability.

(3) Also strikes down disclaimer of liability by mfr..  

(4) Implied warranties are contractual warranties, you can recover for purely commercial or economic losses.  SOL is longer up to 10 years – not from date of injury, but sale of product.

b) Greenman v. Yuba – P was injureed by powersaw.
(1) Traynor says it is time to adopt SL in tort.  Same thing as his concurring opinion in 1944.  

(2) Defect is to SPL what unreasonableness is to negligence.

(3) Defectiveness is neither fault nor negligence nor does it require privity.  Instead it is that the product is just defective.

5. Potter v. Chicago Pneumatic Tool Co.

a) Different from McPherson, Escola, Henningfield (where product was defective in accordance with mfr standards)

b) What does the P need to prove in order to recover for SPL

(1) Def was dengaged in business of selling the product 

(2) product was in a defective condition unreasonably dangerous to consumer or user

(3) defect caused the injury for which compensation was sought.

(4) The defect existed at the time of the sale and

(5) product was expted to and reached consumer without substantial change in condition.  RII §402A

(6) (In 2&3 is guts of what you have to prove in a SPL case.)

c) New types of product defects:

(1) design defects

(2) warning defects

d) The two traditional tests to figure out whether product was defectively designed.

(1) consumer expectation test

(a) the Mfr is Stricty liable for any condition not contemplated by the ultimate consumer that will be unreasonably dangerous to the consumer. (sounds like implied warranty of merchantability).

(2) risk utility test

(a) Factors to determine whether product has been defectively designed.

(i) utility of product to the user

(ii) safety aspects/liklihood/seriousness of injury

(iii) availablity of substitute

(iv) ability to elminate unsafe character without imparing usefullness

(v) user’s ability to avoid danger by exercise of due care

(vi) anticipated awarenes off the dangers

(vii)  feasaability of spreading the loss.

(b) This is essentially a CBA.  We are not focusing on mfr’s conduct, but rather the product itself. 

(3) Court had previoyusly followed expectation test.  here they create a mixed test.
(a) A product is unreasonably dangerous as desinged, if, at the time of sale, it is defective to an extent beyond that which would be contemplated by the ordinary consumer.  In determinng what an ordinary consumer would reasonably expect [look at the tradional risk factors], you should consider the  usefulness of the product, the likelihood and severity of the danger posed by the design, the feasibility of an alternative design, the financial cost of an improved design, the ability to reduce the product’s danger without imparing its usefulness or making it too expensive, and the feasibility of spreading the loss by increasing the product’s price or by purchasing insurance, and such other factors as the claimed defect indicate are appropriate.

(4) Must the P establish the availability of a reasonable alternative design?  The RIII said yes.  The CT case does not think that most states require the P to show a reasonable alternative design.  CT court may have been right.  

(5) In some cases there should be liablity even if there isn’t a feasable alternative design – two possiblities – 

(a) product shouldn’t be marketed at all

(b) might be a product that would still be marketed, but it is sufficiently dangerous that the mfr ought to pay for it, even if there is not a safer way to do it.

(6) An argument made by defendants that is state of the art defense.

(a) Common defense – based on design defects and failure to warn defects.  

(i) Term state of the art – is sometimes used as custom.  We treat product mfr’s just like everyone else – not like Doctor’s and lawyers.  Evidence of custom will be admissable.  

(ii) Second meanning – is whether or not the mfr’s product lived up to the level of relevant scientific technoological and safety knowledge existing and reasonably feasable at the time of the design.
(iii) Is there an argument that says we don’t care if the mfr didn’t know about the product risks, that even the best scientists.  The arguemtn is in terms of a loss min. incentive we will always hold you liable creates an incentives for mfr to more carefully investigate the risks of their products.  

e) Summary

f) 3 types of product defects:

(1) mfr or construction defect

(2) design defect – 2 tests

(a) consumer expectation test – a condition not contemplated by ultimate user or consumer

(b) risk utility test – weigh the benefits of the designed of the product – somewhat like CBA.  But focus is on product but not the kind of D.

g) Liriano v. Hobart Corp.

(1) Defect is the failure to warn.  .  

(2) Foreseeable product alterations/modifications are not a defense under strict products liability. However if the product is modified in an unforseeable way the modification is a superseding cause.

(a) Two functions that are provided by warnings.  

(i) consumer can make an informed decision - provide P with alternatives.   

(ii) instruction as to how to use the product safely

(b) Argument for obviousness (no need for warning)
(i) You will see where guard is missing.

(ii) Incentive on mfr is to not put a safety guard.

(c) Concurrence says corps will put guard on anyway.  Newman is a mentor of Calebresi – 

(d) The D must forsee some must not have ordinary knowledge.  

(e) Was the failure to warn a cause in fact

(3) Based on common rule of cause in fact.

(a) but for the lack of the warning the P wouldn’t have used the machine.

(b) Wolf v. Kauffman – old but-for – had to exclude all other possibilities.

(c) Reynolds – contemporary – but for only has to be proved to the extent that it is a natural and probable cause.  This is the language you would expect under  burden of proof.  This is the holding from Reynolds.

(d) Canterbury v. Spence – duty to warn case – would a prudent person have decided against it.  Causation should not be determined by the P but the reasonable person.

(e) Calebresi goes to Martin v. Herzog – to show where the D violates a duty and the duty exists precisely to prevent the type of accident that it occurs, the violation of the duty in and of itself is evidence of causation.

(4) Failure to warn is a boom area in SPL.  many of the warnings are at least as obvious as the one here.  

(5) A high percentage of these cases should be decided on design defect cases and not failure to warn.  

h) West v. Caterpillar

(1) CN is not a defense in a SL action if such a defense is based on a failure to discover the risk or guard against it.  The whole notion is that the mfr is in better position than consumer to discover defects.  

(2) CN is a defense when if the P voluntarily and unreasonably encounters a known defect (CN) and nevertheless continues in the face (assmption of the risk).

(3) Cn – third type – doesn’t fall into neatly either of two types – generic carelessness or generic stupidity.  This court says that this type of CN by the P is a defense to SL.  

(4) Last two are defense to SPL.

(5) Most states now reject this opinon.  When you have CF – any behavior that falls into any of the three forms of CN reduces P recovery under SPL.

(6) When we have CF, we compare the degree of departure from the standards of the reasonble care for both sides, but the P right to recover does not require fault on the part of D.  So we wind up comparing P CF against defectiveness of product.  

XII. Negligence – Doing something that the reasonably prudent person would not do or failing to do something that the reasonably prudent person would do.  A party must prove 1) defendant owed a duty of care to P; 2) D violated or breached this duty of care 3) such negligence was both cause in fact and proximate case 4) P suffered injuries.
A. Duty

1. Is a duty owed at all

2. Is it to that plaintiff?
a) A duty of care is owed to forseeable plaintiffs within the range of reasonable aprehension.  Palsgraf v. Long Island RR
3. What is the standard of care

a) Reasonable person – D will be held to an objective standard of care equivalent to what a reasonable, ordinary, prudent person would or would not do.  Vaughan v. Menlove.
(1) With the same physical characteristics (subjective) Memorial Hospital of South Bend (toilet).  Hammontree v. Jenner (sudden epileptic fit where person was reasonably caring for condition).
(2) Same knoledge as average member of the community.  Holmes, RII 290
b) Experts  
(1) one who has greater than average competence must exercise it RII §299
(2) but not in Maryland Capital Raceway v. Smith
c) Children

(1) equivalent to a child of like AIE (Age, Intelligence, Experience)

(2) because children are usually contributory negligent.

(3) Maryland – children under 5 can’t be negligent

(4) Exception is when children participate in an adult activity.

(5) Note intentional torts treat children just like everyone else.

d) Role of Judge and Jury

(1) Holmes in Lorenzo v. Wirth, says that 

(a) In situations that frequently reoccur, standard of care should be set by court.
(b) Also says the D can assume P has common knowledge of the public in that locale.

(2) Knowton disagrees and says if it is foreseeable, there may be a duty, regardless of whether P’s knowledge is less than common man.

(3) Cardozo advises need for caution in framing standards of care into rules of law.

e) Cost Benefit Analysis

(1) Cardozo - The reasonable person is the rational person, and the rational person takes costs into account.  Adams v. Bullock (boy swinging wire by trolly line)

(2) In Conway v. O’Brien and then later in US v. Carroll Towing, Learned Hand articulated three factors to consider:
(a) P – likelihood that conduct will injur others (prob)

(b) L – serious of injury (cost/gravity)

(c) B – interest sacrificed to avoid risk (burden of precaustions).

(d) If PL>B then Neg and Liability

(e) PL<B or PL=B then no neg/liability

(3) Coase says in a world without transaction costs the liability rule will not matter in terms of ultimate level of accident avoidance, the ultimate level of preccaustion, or who will take the precaution.  doesn’t matter –parties will figure it out.

(4) Calebrese says, we don’t live in a world of perfect information or without transactin costs.

f) Role of Custom

(1) dominant rule is that evidence of compliance/non-compliance is relevant (tends to prove reasonableness) and admissable but not determinative.

(2) Rules between master and servant intended to benefit third party - If every time violation of a safety rule was introduced to court as negligence, it wold create an incentive not to adopt these rules.  Rather it ought to be thought of as an implication of a  breach of duty to the third party as well as the master/employer. Sevens v. Boston Elevated.
g) Professionals
(1) standard of care is equivalent to the standard of care provided by a reasonable professional in the same or similar communities.  

(2) While, deviation from custom triggers breach, compliance insulates profession from liabilty.
(3) Reason is 

(a) professionals are self-regulating (i.e. the bar) let’s defer to them.

(b) scrutiny of standard is complex for jury to understand.  This gives jury something to work with.

(4) Community or Locality rule from Small v. Howard no longer applies.

(5) Specialists – expertise taken into account.

(6) Standard in Maryland – “standards of practice among members of the same health care profession with similar training and experience situated in the same or similar communities at the time of the alleged act giving rise to the cause of action.”

(7) May require expert testimony to develop customary standard.

h) Informed Consent  
(1) Doctor must communicate
(a) inherent and potential hazards

(b) alternative treatments

(c) likely result from not treating.

(d) based on what the physician believes based on a reasonable patient in the same situation would wish to know Canterbury v. Spence.
(2) Custom is not disposibitive in this area.

(3) The failure to obtain informed consent is not actionalbe as malpractice, but as negligence.  No expert testimony is required because jury is competent to determine what a reasonable patient would have wanted to know.

(4) Must also prove causation

(a) Would a reasonable person who had been infromed gone ahead with procedure?  If the answer is yes, the lack of infromation is irrelevant. (can’t trust P).

(b) If no, did the operation cause the injury?

(5) Proving causation is often difficult because many take advice of physician even if risks are disclosed.  most follow advice except two situations:

(a) when there are only two courses of treatment and physician finds the one he doesn’t recommend to be reasonable as well.

(b) When the patient is idiosyncratic with the physician;s sens of what risks are worth taking. (may come in if Dr. knows about idiosyncracies).

(6) Minority finds that reasonable-physician stndard – only actionable as malpractice where custom regaarding disclosure of information is relevant.  Expert testimony required regarding disclosure.
(7) Exceptions – unconscious/ergency, where rejecting treatment will result in serious harmful result (phsician privilege). e.g. physician uses their best judgment

(8) unconsented to treatment constitutes battery.

i) Statutory (Per Se)
(1) where a statute or municipal ordinance imposes upon 
(a) any person a specific duty for the protection of others (duty_, 
(b) if he neglects to perform that duty (breach), 
(c) he is liable to those for whose protection or venefit it was imposed for (Palsgraf)

(d) any injuries of the character which the statute or ordinance was designed to prevent (WMI), 
(e) and which were proximately caused by such neglgect. (causation)

(2) Three possible standards for violation of statutes in torts:

(a) In some jurisdiction, violation of the statute or regulation is negligence in and of itself, in others it creates a prima facie case of negligence, and in still others it is evidence of negligence.

(3) Exceptions: emergency/impossibility

(4) Martin v. Herzog – breach can be used to prove causation.

(5) Tedla v. Ellman – When unusual conditions occur, strict observance may defeat the purpose of the rule and produce catastrophic results.  Where the reason ends, so should the rule.
j) Willful, Wanton or Reckless  

(1) Recklessness involves an intentional or unreasonable disrgard of a risk that presents a high degree of probability that substantial harm will result to another.  The risk of death or grave bodily injury must be known or reasonably apparent, and the harm must be a probable consequence of the D election to run the risk or of his failure to reasonable recognize it.  Sandler v. Commonwealth
(2) Significance – enhacned damages, CN may be avoided, trespasser may recover, punitive damages, suit not barred by work comp., may recover in spite of bankrupt D, get around gov’t immunity
(3) Drivers of emergency vehicles and contact sports – not subject based on reasonable driving/actions in conditions.

k) Land Owners

(1) 49 states (not NC) have attractive nuisance re: pool – Osterman v. Peters
(2) Land owner must be neglignt (not an insurer)

(3) All land visitors’ right to recover should be determined by standard of reasonable care Nelson v. Freeland.  This is majority opinion.  Changed from trichotomy because times change/inconsistent results/jury more concerned with def, than act.
(4) Not all states have separate treatment for trespassers.  
(5) Old version
(a) trespassers – unconsnented.  liable for willful, wanton, or reckless.
(b) invitee – there more for their own benefit than mutual.  Also emergency people. – must warn of known or should known dangers which are not obvious
(c) licensee – mutual econmic benefit. – full duty of care
l) Innkeepers & Common Carriers 

(1) can be more readilty held liable. In a majority of jurisdictions common carriers are held to a higher standard of care, in which the rule of law is charged to jury that they are held to a higher degree.  They can be held liable for slight negligence.  But warning  here is the duty of care must be directed to passenger.

(a) They transport people. The risk of harm is patently present.  They are likely to harm people; it is a circumstance involving the relation beween the parties – the power disparity; and because the instrument of harm is in the exclusive control of one party.

m) Affirmative Duty to Act

(1) there is no affirmative duty to act.

(2) Exceptions

(a) Relationship exception – because of the relationship you have, you have a duty to act.  Employees, inkeepers, common carriers.

B. Breach

1. Standard

a) Did conduct fall below standard

b) Custom or usage may be introduced as evidence

c) Statutory violation constitutes breach

2. Res Ipsa Loquitur – A tort doctine developed from the principles of circumstantial evidence to allow proof that a D violated a standard of care even if that breach could not be proved by direct testimony.
3. Most courts hold that RIL creates permissible inference (jury will still decide even if D offers no rebuttable evidence).

4. Number of other courts hold that RIL creates presumption (if D doesn’t introduce evidnce, P is entitled to directed verdict on the issue of breach of duty).  But if D introduces evidence buden rests with P.
5. Other courts hold, D has to produce evidence to avoid directed verdict.  But if he does, it is his burden to prove no breach.

a) Three requirements traditionally

(1) Accident ordinarily doesn’t occur in absence of neglignce

(2) Must be caused by agency or instrementality with exclusive control of D.  (modern trend is to intrepret it in common sense manner Ybarra v. Spangard)
(3) Accident must not result from any voluntary action on part of P.

C. Causation – if obvious – D was clearly the cause-in-fact and proximate cause of P’s injuries.
1. Calebrese says there must be causal link (recurrence will increase chance innjury will occur) , but for cause, and increase in liklihood of injury (for the last one think Berry v Sugar Notch and the speeding bus).  Giff - Whenever you have a fortuity – a chance occurrence or event – you have the third requirement.
2. Cause-in-fact

a) But-for cause – but for the conduct, the injury would not have occurred.  P must prove certainty of this such that:
(1) current rule is the act must greatly multiply the chance of accident to the plaintiff, and is of a charcter naturally leading to its occurrence.  The mere possibility that it might have happened without the act is not sufficient to break the cause and effect chain between negligence and the injury.  Reynolds v. Texas & Pac RR
(2) violation of statute can be used of evidence of causation.

(3) Old Rule – eliminate all other causes Wold v. Kaufmann.
b) Multiple Ds
(1) Substantial Factor - Corey v. Havener – motor-tricycles – if each party contributes to an indivisible injury, they will both be held jointly and severably liable. No difference that it can’t be told which portion of injury was caused by each, or no concert of actionwas between them.
(2) Alternative Liability - Summers v. Tice – Where two forces are actively operating, and each is sufficient to bring about harm to another, the actor’s negligence may be held by the jury to be a substantial factor in bringing it about.  Here substantial factor is used to prove cause in fact alone.
(3) Market Share Liability 
(a) Sindell v. Abbott  Appropriate when these factors are present:

(i) all the named defendants are potential tortfeasors

(ii) fungible product (identical in harm and defect)

(iii) P can’t identify which D caused injury through no fault of her own.

(iv) substantially all of the mfrs. which created the defective products during relevant time period are named as Ds.
(b) Skipworth didn’t work because 100 years of paint.

(4) Industry-wide liability – applies to a centralized industry comprised of small number of corps. Each mfr. could be liable for all injuries.

c) Loss of chance

(1) Majority juris. feel that denying a patient of a malpractice claim because they have less than 50% chance to recover in spite of negligence is a blanket release of liability for doctors and hospitals regardless how flagrant the negligence.
(2) minortiy require P to show he had bettter than even chance of recovery in absence of negligence.

(3) Damages are equal to the percent of chance lost times total damages which are ordinarily followed in wrongful death action.
3. Proximate Cause – limitation on liability

a) If obvious - D negligent act was clearly the cause in fact and proximate cause of P’s injuries.
b) If Plaintiff forseeable is an issue:

(1) it is forseeable that D conduct will lead to an accident and that plaintiff’s are within the range of reasonable apprehension.

(2) Minority of courts following Andrews look to the basis of common sense, fairness, practical politics and policy.

(3) Unforseeable precludes liability – argue facts

(4) unforseeable does not preclude – argue law (P was lawfully, and injured by D negligence) And Andrews – forseeability is one factor tied into the other Proximate Cause factors: a natural and contunious sequence between cause and effect, not too remote, a direct connection without too many intervening causes, not too attenuated, likely in the usual judegement of mankind to produce the result, forseeable in the exercise of prudent foresight, and not too remote in tiime and space.

c) Forseeable Type of Harm

(1) Is a type of injury that is forseeable to satisfy WMI which precludes liability or forseeable plaintiffs who suffer an unforseeable type of harm, even if I is a direct consequence of Ds negligence.
(2) Would satisfy jurisdictions following Polemis on directness where a P may recover if injured by an unforseeable event so long as it is a direct consequence of D’s negligence and there was some foreseeable damage.
(3) Petition of Kinsman Transit Co. Where damages are of same general sort as what was intended to be prevented, unforeseeability of the exact developments and of the extent of the loss will not limit liability when a similar type of harm was forseeable. or when D negligence caused other damage for which it is already being held laible and not being totally exonerated from liability.

d) Forseeable Extent of Harm – forseeability not required when it comes to extent of harm.  “take the victim as we find him”  Not applied when P is CN or fails to mitigate damages post injury.
4. Intervening and Superseding Causes

a) An intervening act (a cause that contributes to P injury after D’s act or omission is completed) will be superceding and break the causal nexus (so that original D is not liable) if it is:

(1) Extraordinarily unexpected or extraordinary under the circumstances

(2) Not forseeable in the normal course of events

(3) Independent or far removed from the defendant’s conduct.

b) Used to be last wrongdoer rule.

(1) Liney v. Chestnut – stolen car from mechanic hit pedestrian

(2) Modave v. Long Island Med Center – Malpractice is forseeable

(3) Bell v. Board of Ed. – an intentional intervening criminal act that is a forseeable harm that shapes the duty imposed does not relieve D of liability.

(4) Doe v. Mannheimer – where harm is intentionally caused by the third person and is not within the scope of risk created by D’s conduct (i.e. the actor could not have realized the liklihood that the third person conduct would occur), the third persons conduct is sufficient to break the causal nexus. RII 442B
D. Damages – i.e. injury.  Tangible, physical injury or harm to property.  No harm no foul.  
XIII. Defenses to Negligence

A. (not a defense, but) Work comp and negating an element of negligence will prevent P win.

B. Contributory Negligence

1. CN is conduct on the part of the plaintiff, contributing as a legal cause to the harm he has suffered, which falls below the standard to which he is required to conform for his own protectiion. RII §463 (take this to bed – gifford)

2. CN is not an affirmative defense to intentional torts, nor to willful, wanton or reckless conduct.
3. Types of CN

a) Where danger is known and P unreasonably proceeds to encounter it.

b) Where P is unreasonable in failing to discover or assess risks.

4. CN jurisdictions (VA, MD, DC, NC, AL)
a) CN acts as a superceding intervening cause (a bar to recovery).
b) Last clear chance available – A P who is guilty of CN may recover if D had a chance to avoid accident after P was negligent or should have discovered P’s negligence.
c) Last clear chance is a way around CN’s bar to recovery.

5. Comparative Fault – reduces recovery – comparison of negligence and attributed according to degree of fault (or the degree departed from reasonable standard)
a) does away with last clear chance and assumption of risk.

b) Variants of Comparative Fault

(1) Pure – minority– apportened in direct proportion to fault.
(2) Partial, modified– majority– P cannot recover if P is more negligent than D (tie goes to P in most juris.).  (problem here is there is not an actual 2% difference between being found 49% to 51% at fault and jury doesn’t have that info.)
(3) Fault up to the point – at which P’s negligence is equal to or greater than that of D (at which point P’s claim is barred).

(4) Not as great as – P recovery is reduced by percentage of fault atributable to P as long as P percentae of ault is not as great as that attributable to D.

(5) Slight – P can recover when negligence is slight compared with D.

c) In determining breakdown the Uniform Comparative Fault Act indicates how conduct of each party should be evaluated:

(1) Whether conduct was mere inadvertence or engaged in with an awareness of the danger involved.

(2) Magnitude of the risk created by the conduct (# of persons and the potential seriousness of the injury).

(3) Significance of what the actor was seeking to attain by his conduct.

(4) Actor’s superior or inferior capacities.

(5) Particular circumstances (e.g., existence of an emergency requesting hasty decision).

d) Posner says the required comparison cost of avoiding the injury for each party.

e) Deleware state law apportions liability on the basis of each actor’s contribution to the injurious result (prox. cause).
6. Imputed CN

a) Imputed CN is to CN what vicarious liability is to tortioius conduct.

b) CN of a driver will not preclude recovery by passenger from other driver (except if driver and passenger are engaged in a joint enterprise).

c) CN cannot be imputed among family members.

C. Implied Assumption of Risk
1. Defense of assumption of risk requires that the plaintiff voluntarily encounter a known risk. 
2. Types of AoR
a) Express by contract – negates duty
(1) Parties may contract to disclaim liablity except when:
(a) D acts intentionally, reckless, wanton or willful.

(b) there is a gross disparity of power between bargaining

(i) service is essential / no alternatives / clause not prominantly displayed.

(c) the transaction involves a public interest.

(i) concerns buisiness regulated by public, has great importance to public, party holds themselves out as willing to perform to any member of public, party has a decisive advantage of bargaining strength against the public who seeks the servics and uses adhesion contract, the person or property is subject to risk of carelessness by seller or his agents..

(2) New rule – must be explicitly stated.  (it must be in very clear, unambiguous, understandable language which uses “negligence” or “due care”.)  Gross v.  Sweet
b) Implied
(1) ones where plaintiff voluntarily encounter a known risk 
3. Even though the defense of assumption of the risk is a disfavored defense, I think under these facts that most courts recognizing the separate defense of assumption of risk would find that it applies here 
D. Immunitites - 
1. Recent trend toward partial or total abrogation of immunities.

2. Intrafamily 

a) Traditionally couldn’t sue family.

(1) to prevent disharmony in marriage and reduce colluded law suits to get insurance money.

b) Some juris have eliminated spousal immunity in all cases; some for traffic accidents, some in the case of outrageous intentional torts, and some in both accidents and outrageous torts.

c) Parental immunity same pattern, but trend is slower.

3. Charatable Immunities

a) Traditionally immune because suits would divert charitable funds meant to “do good”
b) Abbrogation when more and more hospitals became privately owned.

c) Have been ended entirely in most places.  In MD and others, there are caps and limits on extent of liability based on insuance policy.

4. Government and Sovereign Immunity
a) Traditionally immune – king could do no wrong.
b) all rights flow from sovereign, so sovereign can’t be sued without its consent.

c) Opinion of Justices in NH

(1) Reasons to support continuation of SI

(a) would otherwise take funds from other sources – ed and healthcare – to pay victims and attny fees

(b) would penalize state for performing functions it alone can perform and doesn’t have the option of ceasing performance (e.g. police).  

(c) Liability would inhibit legis. and exec. branch from using discretion.  Would violate separation powers if it could be held liable for each action it took.

(d) Impair the ability of court and public confidence in the court to render final judgments.  Would be a large increase in claims.

(2) Reasons to end SI
(a) fundamental right to redress harms and access courts

(b) Gov’t is much bigger since the New deal and there are a lot more potential torts and harms commited by people working for govt.

d) Gov’t may be sued for an injury or wrongful act where a private party would be held liable.

(1) Requirements:

(a) Exclusive jurisdiciton is fed court

(b) must present a claim to appropriate admin agancy first

(c) no right to jury

(d) no punitive damages

(2) Gov’t wont’ waive 
(a) for harm resulting from negligence in transition of mail

(b) from fiscal operations of treasury

(c) intententional torts other than those committed by law enforcement

(d) discretionary functions.

e) Gov’t employee

(1) Ordinarily high ups, judges legislators etc are totally immune from acts performed within their functions.

(2) State and fed employees

(a) if engaged in discretionary functions, there may be some immunity.

XIV. Damages

A. Lost opportunity – Without D’s negligent X would have happened.  If X would have happened, that would result in X opportunity.
B. Economic Loss – traditionally only parties having aprofessional “special relationship,” (accountant, architect, attny, termite inspect) where the D knows or has reason to know that the P is likely to suffer such damages from its conduct.  People Express Airlines v. Consolidated Rail Corp.
C. Punitive

1. Can be recovered under WwoR conduct or intentional torts.

2. Seldom awarded.

3. Unpredictable

4. Not covered by insurance.

5. Calabrese says USSC ignores pun damages as social compensatory damages (damages that ensure tha a wrongdoer bears all the costs of its action and is appropritaely dettered from harm).
D. Contribution

1. Uniform Contribution Among Tortfeasors Act – when a D pays more than its fair share of judgment, it may sue other Ds to collect anything in excess of fair share.

a) at common law, courts did not assess relative degrees of fault

b) pro rata – divided equally among parties

c) Proportionate liability – each defendant responsible only for percentage of fault

d) Comparative Fault – If a party settles, other party must pay difference in settlement, even if comparative fault judgment declares otherwise.

e) Indemnification – D may collect all of what D paid P because the third party, not D, was responsible for the action.

f) ALI Approach – percentage of percentage

g) D pays 1%; then it pays 1/15 (1% Disney + 14% P) of insolvent co-D’s 85% 

XV. Intentional Torts – intentional torts don’t require proof of harm or injury as an element of the tort (except for trespass).
A. Elements of Torts

1. Act

2. intent 

3. Causation

B. Assault

1. Elements

a) The apprehension of unconsented to imminent harmul or offensive bodily contact with 
b) the intent to cause either 
(1) such apprehension or 
(2) such contact.

2. Intent may be satisfied 2 ways:

a) purpose to cause harm or apprehension

b) or knows with substantial certainty that actions will cause harm or apprehension.

3. words alone are not enough (as a guideline)

4. Hostile intention not required.

5. immenence is typically required to show an apprehension, but unusual events should supersede the rule of immenence.

C. Battery

1. Elements

a) Unconsented to, harmful or offensive bodily contact with the person of another with

b) the intent to cause either 

(1) such contact or 

(2) the apprehension of such contact

2. May be direct or indirect

3. There is a difference between knowing you have exposed a specific  individual to a risk compared to knowing you have exposed a large population to a small risk and that someone will die.  Think of consent for workers.  However if D shoots into a crowd, it’s battery even if he didn’t intend to kill the V.

4. Sensitivity of P comes in if D knows of it.

5. Battery in a med case (many states require it to be brought under negligence) – docs privilege extends to acts substantially similar to those to which P consented to.  But does not extend to cases where there is 

a) a lack of consent

b) treatment against P will

c) treatment substnatially at variance with consent given.

D. False Improsonment

1. The gist is: conduct by the actor which is intended to and does in fact “confine” another “within boundaries fixed by the actor” where, in addition, the victim is either “counscious of the confinement or is harmed by it.”

2. No need to prove actual physical restraint.

3. Standard is whether a reasonable person under their circumstances believes they can leave.

4. Threat of force (implicit or explicit) will suffice

5. Can be based upon false asserion of legal authority to confine.

E. Intentional Infliction of Emotional Distress

1. Elements

a) extreme and outrageous conduct which

b) intentionally or recklessly inflicts emotional distress; AND

c) actual results in P having severe emotional distress (Bodily harm not required when the enormity of the outrage carries conviction that there has in fact been severe emotional distress).

d) not an assault because threat was not imminent.

e) Severe emotional distress – weed out frivalous.

f) Severe is Sleeplessness, anxiety, etc.

g) P does not have to prove symptoms so much because D’s conduct is intentional.  i.e. when the conduct is extreme and outrageous the act itself is proof.
h) courts are split on racial slurs.

i) almost never allowed between spouses.

F. Tresspass to Land – see strict liability
XVI. Defenses to Intentional Torts

A. Consent – see battery; also can be implied if notice of danger is made (can’t use CN or Assumption of Risk for Intentional Torts.
B. Necessity – see strict liability
C. Self Defense/Defense of Others 
1. timing requirement – must be satisfied.

a) it is either now occurring or just about to occur.  

b) if the tort has already occurred there is no defense.  

2. Defense test – or reasonable belief test

a) Must have a reasonable belief that a tort is being committed.

b) Duty of self retreat – you don’t have to retreat – you can stand ground.

c) Under this modern trend, there is a duty to retreat if 

(1) it can be done safely

(2) you are not in your own home.

(3) Only applicaple if you have to use serious force.

3. proportionality – you must use the right amount of force.

a) The amount you can use – 

(1) for self defense and defense of others – you can use reasonable force including even deadly force

D. Defense of Property
1. for defense of property – reasonable force never to include searous bodiliy injury or force.  Property interests are not above serious bodily injury.  In home – you must be proptecting your house or family, not the property.  A spring gun is too much force.

2. In order to justify the use of force, the following conditions must ordinarily exist: 

a) The person using the force must have been in previous possession

b) The property must have been tortiously taken either forcibly or by fraud or w/o claim of right

c) The actor, as against the other, must be entitled to immediate possession

d) The recapture must be effected promptly 

e) A request for the return of property must usually be first made

f) The force used must not be excessive.
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