TORTS OUTLINE (PROF. WEISS)
Early Developments in Tort Law (Ch. 1)
Two categories for determining liability for accidental harms - WRITS
I. “Trespass” any wrong that one person commits against property or person (must prove directly caused harm – negligent or intentional)
EXAMPLES:
1. RULE: No intent is necessary for trespass, even if it’s utterly against your will. Raising a stick to defend myself and accidentally hit you, then I’m liable. Invasion of property is enough. Case of Thorns (1466); Gibbons v Pepper (1695)(horse accident)
2. RULE: Don’t have to intend to invade, but have to intend to make the physical contact with person or land to be held liable. Weaver v Ward -accidental shooting of soldier by another soldier.
3. Scott v Shepherd (1773) (lighted squib; intermediate actors are not liable even though directly caused harm but D was liable for starting the act that caused the ultimate harm)

II. “Trespass on the case” based on negligence whether direct or indirect; so no need to prove directness.
a. RULE:  if unintentional act and done with due care, then no liability.  Brown v Kendall (P case would lie in trespass under old system; but if the act of hitting P was unintentional, and done in the doing of a lawful act, then D was not liable unless it was done with a lack of due care. Difference between negligence and strict liability.)
b. Brown v Kendall dissolves writ system - “Trespass” requires intent; “Case” becomes “Negligence”
Strict Liability - S/L (mostly land use issues) 
When can an actor be held strictly liable without showing fault?

1. Trespass out of Necessity 

2. Abnormally Dangerous Activities

3. Nuisance

4. Trespass to property

5. Animals

6. Vicarious Liability

7. Enterprise Liability

Origins of Strict Liability (S/L) 

1. Imposes liability without fault. Based on the nature of the activity that caused the harm, and liability should rest on the party best able to prevent its recurrence.

2. In order to recover, P has to show that his harm was caused by D…the fact that D wasn’t negligent is irrelevant.

3. Principles/Policy reasons for S/L: freedom of the P to be let alone; enjoy their property; their person; “protection of the inaction” – the party who is not acting is entitled not to be hurt.
4. Ives v Buffalo 1911 – Court held that NY’s worker’s compensation laws were unconstitutional because it holds employers liable without fault.
· “Unholy Trinity” of employer affirmative defenses to tort liability:

· Fellow-Servant rule – if a co-worker’s negligence contributes to the harm then the employee loses 

· Contributory negligence – if P was negligent in a way that contributes to their harm, even if the employer was also negligent, then P loses

· Assumption of risk – if you engage in hazardous activity, then even if harm is caused by a risk that could have been eliminated, you knew there were risks and you lose
1. Trespass out of Necessity 
Rule: where a party lawfully avails itself of another’s property and does damage to it, that party is still liable for damage done.

Examples:
· Vincent v Lake Erie 1910 (Conditional right to trespass under certain conditions and without negligence, but if you cause harm then you have to pay for it. Necessity is a conditional privilege in what would otherwise be a trespass only if no negligence.)
· Ploof v Putnam 1908 (Trepass unless necessity which entitles you to use the property to save yourself.) ADD??
2. Abnormally Dangerous Activities
Rule: A person who brings something onto his land that involves a “nonnaturral use” of the land and is likely to cause substantial damage if it escapes will be strictly liable if it in fact escapes and causes harm. 
Rule: Under S/L, a person becomes an insurer for lawful activity on their land even though there is an absence of fault.
Example:

· Fletcher v Rylands 1865 - strictly liable for unnatural activities that cause harm to neighbors even when no negligence. Deals only with dangerous activities on D’s land, which “escaped” and caused injury on the land.

TEST: WHEN IS AN ACTIVITY ABNORMALLY DANGEROUS? (Multifactor test) R. 2 Torts §520

1. High degree of risk of harm 

2. Gravity of the harm

3. Whether risk cannot be eliminated by reasonable care (Indiana RR v Cynamid)
· If the risk can be substantially controlled by due care, S/L should not be imposed.  

4. Not a matter of common usage

5. Inappropriate to the place (Yommer v McKenzie)
6. Value to the community

Typical fact patterns 
1. Hazardous Waste Disposal
2. Gasoline storage in residential areas
3. Toxic chemicals and gases
4. Blasting and storage of explosives
5. Escape of water and other liquids

Example:
· Indiana Harbor Railroad v American Cynamid 1990 (if “risk cannot be eliminated by the exercise of reasonable care” then abnormally dangerous activity; not liable in this case because risk could have been eliminated with reasonable care) R3 emphasis of Justice Posner
· Yommer v McKenzie 1969 (Placing the gas station next to the drinking well is considered abnormally dangerous activity. R2 emphasis on appropriate place)
· Spano v Perini (blasting is always strict liability)

3.  Nuisance 

Rule: a substantial interference with another’s use and enjoyment of land caused by either:

1. intentional (to act knowing that result is substantially likely), 
2. negligent (unreasonable), or 
3. abnormally dangerous activity.
An intentional invasion of another’s interest in the use and enjoyment of land is unreasonable if:

· the gravity of the harm outweighs the utility of the actor’s conduct, or

· the harm caused by the conduct is serious and the financial burden of compensating for this and similar harm to others would not make the continuation of the conduct not feasible.


Typically involves an ongoing injury and usual damages sought by P are injunctions. (Noxious odors, Noise, 



Examples:

· Bohan v Port Jervis Gas-Light Co 1890 (negligence is not essential for causes of action for nuisance so long as damage is a necessary consequence of Ds activity; court affirmed finding of nuisance in noxious odors case)

· Public Service Co. v Van Wyk 2001 (Public utilities commission approval of electrical work did not preclude claims for nuisance when noise was determined to be intentional – when property owners made the company aware of noise - and unreasonable – it exceeded necessary noise level)
Relief/Damages for Nuisance (Injunction or permanent damages)
· Boomer v Atlantic Cement 1970 (Court awarded permanent damages to P, rather than injunction after considering economic necessity of cement company.) 
· Spur Industries v Dell Webb Development 1972 (Cattle feeding lot deemed a nuisance but development corporation also had to compensate Spur for costs to relocate)

· Def: “Public nuisance” unreasonable interference with a right common to the public.
4.  Trespass to property 


Rule:  an actionable invasion of a possessor’s interest in the exclusive possession of land, whether by visible or 
invisible pieces of matter or by energy which can be measured only by a physicist.

Elements of Trespass:

1) Actual invasion of possessor’s land

2) Violation of legally protected interest of P

3) Magnitude of trespass

4) Magnitude of harm resulting

5) As measured by D’s conduct (e.g. socially desirable conduct)
**no actual damages required for trespass. 
**Certain types of conduct may be both a trespass and a nuisance
Example;

Martin v Reynolds Metals 1959 (Metal co was liable for trespass because of airborne chemicals. Statute of limitations had run out for nuisance claim and not for the trespass claim.  Arguing for trespass (intentional tort) because wanted punitive damages.)
5.  Animals

Rule re Wild Animals:  Strict Liability for damages caused by wild animals.  

Rule re Domesticated animals: will be strictly liable if the owner knows the animal is dangerous (e.g. pitbull). For 
domesticated animals that are not dangerous, you must show negligence

“Two bite” rule: 

Example:

Behrens v Bertram Mills Circus (1957) – damage caused by elephant was dog’s fault, but liable b/c its an elephant and its reasonably probable that an elephant outside its environment can cause damage
6.  Vicarious Liability 


Types of vicarious/imputed liability:

1. Employer-employee 

2. Apparent agency

3. Non-delegable duty

1. Respondeat Superior Rule– employer should be liable for those faults that may be fairly regarded as risks of his business, whether they are committed in furthering it or not
Frolic and detour – 

TEST: are the risks fairly attributable or foreseeable to the employer-employee relationship?

Rule:  Where social/recreational activities on the employer’s premises are endorsed by the express or implied permission of the employer and have become customary, the employee is said to still be acting within the scope of duty even though the employer doesn’t benefit directly from the activities (no increases to the employer’s bottom line).  Driving to and from work does not qualify as falling “within the scope of employment”
Example:

1. Taber v Maine 1995 (government liable for negligent acts of service man under “respondeat superior” – broad interpretation of doctrine akin to worker’s comp laws.)
Rule:  An employer is not vicariously liable for the intentional torts of his employee unless they are committed in the furtherance of the employer’s business.

Policy arguments for expanded liability are loss spreading and risk minimization.

EXCEPTIONS to the rule that employers are not liable for acts of independent contractors – Apparent agency and 
non-delegable duty

2. Apparent Agency – person appears to be an employee of the company w/o giving consumer/patient/client 
notice (reasonable belief).
Apparent Agency TEST:
1. Representation

· Express or Implied (signs, brochures, etc.)

· Must lead a reasonable person to make an erroneous impression.

2. Direct Relationship

3. Reliance

4. Detriment

Example:

Sword v NKC Hospitals 1999 (hospital held vicariously liable for acts of independent contractor under “apparent agency” b/c of 1) hospitals manifestations, 2) patient’s reliance of those manifestations, 3) no notice to the patient.)
3. Non-delegable duty 
Examples of Non-delegable Duties:
· Duty to maintain automobile 

· Duty to Maintain Public Premises – ex., shopping malls, grocery stores

· Health Care Providers – A health care provider may be held vicariously liable to a patient for negligence by an independent contractor

· Rationale:  A patient has no choice in the provider’s selection of a contractor, and the contractor may be judgment-proof or underinsured.

· Duty to provide employees with a safe place to work

· Duty of a carrier to transport its passengers carefully
· Duty of a landlord to maintain common passageways
Maloney v Rath 1968 (Since D’s duty to maintain her brakes in compliance with the provisions of the Vehicle Code is non-delegable, the fact that the brake failure was the result of her independent contractor’s negligence is no defense – extreme case.)
7. Enterprise Liability (expansion of concert of action theory): 


Policy: assigning foreseeable costs of an activity to those in the most strategic position to reduce them.
Elements of Joint Liability (Torts §10.1):

· actors knowingly join in the performance of the tortious act;

· actors fail to perform a common duty owed to the P;

· there is a special relationship between the parties (joint ventures/partners; joint entrepreneurs; master-servant);

· although there is no concerted action nevertheless the independent acts of several actors concur to produce indivisible harmful consequences. (very common situation; A and B have collision both are negligent and one hits pedestrian; then victim of joint negligence. there was no concerted action, but independent acts combined to cause a single, indivisible harm.)

Elements of Joint Control of Risk: 

· Ps can prove existence of an explicit agreement and joint action among Ds with regard to warnings and other safety features – the classic “concert of action”

· P can submit evidence of Ds parallel behavior sufficient to support an inference of tacit agreement or cooperation

· Ps can submit evidence that Ds, acting independently, adhered to an industry-wide standard or custom with regard to the safety features of blasting caps.
Example: 

Hall v Du Pont 1972 (blasting cap industry held liable for injuries under joint liability doctrine. 6 manufacturers made up virtually entire US industry; trade association which coordinated activities and devised common standards)
NEGLIGENCE

ELEMENTS of NEGLIGENCE: 
1. Duty
2. Breach of Standard of Care
3. Causation
1. Causation in fact

2. Proximate cause
4. Harm/Injury
Five Purposes of the Objective Negligence Standard
1. Compensation

2. Behavior Modification (Deterrence)

3. Reliance by Others on Community Norm 

4. Moral Fault 

5. Ease of Judicial Administration

1. DUTY:  what the ordinary reasonable person would do under similar circumstances. What is foreseeable?
Common categories of people with special duty
· common carriers 
· innkeepers

· rescues

· experts 

· automobile drivers


Duty w/r/t Common Carriers:
Frederick v Detroit Railways 1963 (court held no negligence; common law duty of care – to exercise such diligence as would be exercised in the circumstances by a reasonably prudent carrier. There is one standard of care)
· Exception for “Common Carriers” – most courts require common carrier to exercise the “highest degree of care” especially to certain classes of people (e.g. passengers) Innkeepers, 
Duty & Foreseeability:
Blyth v Birmingham Waterworks 1856 (No negligence because reasonable men could not foresee such a severe weather condition)
Duty & Emergencies:
National Food Stores v Union Electric 1973 (RULE: An emergency does not relieve utility of its general duty to exercise reasonable care and to avoid undue harm to its consumers where the harm is reasonably foreseeable.)
Emergency Hypo: There are bad weather conditions in gulf region. Amtrak suspends service & Mary is on one train that is re-routed because the path of the storm is different than predicted 24 hours ago.  Mary is left stranded in AL when the train does not go on and she lacks money to go home.  She is forced to beg on the streets for a harrowing three days to raise enough funds to take a greyhound bus to her sister in St. Louis.  She sues Amtrak. What result?

· Amtrak did not have an opportunity to warn her because she was already on the train. So not negligent.

Duty w/r/t Rescues:
Rule: No duty to rescue victims unless legally responsible for placing the victim in position. Yania v Bigan (1959) 
· Some exceptions – if you start to rescue, you must exercise reasonable care and could be negligent for failing to act.  “Special relationship” – medical doctors have to save a patient’s life.
Duty w/r/t Experts:
Rule: most jurisdictions say that the standard of care is the ordinary person under similar circumstances. However, if you hold yourself out to be an expert (lawyer, surgeon), then you have a higher standard.

Expert HYPO: A regular driver would be unlikely to avoid such a situation. However, because of her extraordinary skill, abilities, and reflexes, Danika nearly makes it.  Had she been a tiny bit more attentive, show would have missed the barrier entirely.  As it is, she hits just the very corner of it, causing some minor property damage to the construction site but hitting no persons.  The construction company sues her.  What result?

· In some states, the standard of care should be raised because she is an expert driver (expert standard of care), then Danika would be liable. Most states, say that if you are on an ordinary road and not on a race track, then you hold everyone to the same standard of care; and Danika would not be liable.   Nobody is relying on the driver on the freeway to be a race car driver, only a licensed driver.  So majority of jurisdictions would say the standard of care is the ordinary person under similar circumstances.  

Duty w/r/t Physical Disabilities (ORP is modified when person has physical infirmities that impair him from action as the “ordinary reasonable man”


Example:

Memorial Hospital v Scott (1973) (no contributory NEG because the standard is what an ordinary, reasonable person would do under similar circumstances; that includes plaintiff’s mental condition and physical disabilities.)
HYPO: Donald is an 83 yr old who approached the detour signs on highway. Putting his sunglasses on with one hand would have been dangerous. Because of glare, he couldn’t read the detour signs until it was too late, crashed into the barrier, and caused the same accident.  What result?

· You should argue that under circumstances, he failed to take ordinary reasonable care.  He could have gotten special glasses.  But, you could also argue that it would have happened anyway (regardless of age and eye problems). Juries might come out differently. On exams, you could conclude that neither side would win a summary judgment and would likely go to a jury.  Conclude that reasonable people would reach either result.

Duty w/r/t Automobile Drivers
Rule: an operator of a car who permits himself to fall asleep while driving is guilty of ordinary negligence if he has continued to drive without taking reasonable precautions against sleeping after premonitory symptoms of drowsiness or fatigue. 
Rule: drivers suddenly stricken by illness, rendering him unconscious and where he causes injury is negligent

Examples:
Keller v DeLong 1967– Driver found guilty of negligence when fell asleep at wheel b/c knew he was sleepy and chose to drive anyways. 

Hammontree v. Jenner – court held that strict liability for manufacturers does not apply to drivers – driver could only be negligent.
Mental capacity 

Rule: mental illness is no defense to negligence b/c families are expected to watch over mentally ill to prevent any harm to public.
Example:

Gould v American Family Mut. Ins. Co (1996) – injured nurse sued insurance co for damages under neg theory when patient attacked her. Court held no negligence based on a public policy argument that liability for negligence would place an unreasonable burden on the institutionalized mentally ill D in this case.
Minors
· Dellwo v Pearson 1961 – 12-yr old charged with negligence for boating accident that injured (. Court held that it would be unfair to the public to permit a minor to operate a motor vehicle and not observe the same standards of care and conduct as everyone else.
Role of Judge and Jury in Determining Ordinary Reasonable Care
Reasons why the evaluative function should be role of judge

7. Over time we should develop patterns of facts that are governed by same rule to keep uniformity.  
8. limit jury discretion through summary judgment or through jury instructions
Reasons why the evaluative function should be role of jury

9. Having input from ordinary people in the street rather than the judicial bias is so important that we are willing to put up range of decisions.

Baltimore & Ohio RR v Goodman 1927 – Judge Holmes: generally, questions of due care are left to the jury. But this case deals with standards of conduct and when the standard is clear it should be decided by the judge.
2. Breach of the Standard of Care


How to Assess ORC as the measure of the standard of care
1. ORP in an intuitive sense

2. Cost benefit analysis/calculus of risk to assess reasonable care

3. Custom as a benchmark for reasonable care

4. Criminal statutes and/or regulatory standards as benchmarks for what the ORP would do in a covered situation

5. Proof of Breach and Missing Information: Res Ipsa Loquitur
1. ORP in an Intuitive Sense

Vaughan v Menlove 1837 (standard for ordinary reasonable person is not based on the individual defendant’s temperament, intellect and education, but what an ordinary prudent man would do)

2.  Cost-Benefit Analysis (CB analysis is predominant in neg. tort cases focusing on individualized situation. Usually relatively simple, intuitive analysis, even when expert witnesses are used.)
Steps to using a cost-benefit analysis
1. Identify a precaution that could have been taken that would have reduced the likelihood or prevented the harm

2. Consider the cost of the precaution v. the savings of the in risk x loss(es)

3. If Possibility of harm x magnitude of the harm is greater than the burden/cost of precaution then D would be negligent not to take the precaution. (P x L > B ( D is negligent)

Note: You must assess the risks in foresight (ex-ante) not hindsight (ex-post).  Prove that an ordinary reasonable D would have known to take precautions beforehand.

Eckert Approach: P x L v. Benefit. Was the risk justified by the benefit sought to be gained. If yes, it was justified for P to take the risk to him/herself. E.g. saving life of child on train tracks.  Can also use this approach when arguing that D should entirely forego the activity. For D, when the claim is that it was negligent to engage in the activity at all and D argues that foregone benefit of the activity outweighs the risk, judged ex-ante. 
Cooley and Carroll Towing Approach – P x L v. Burden

Rule: Precautions must not cause undue collateral harms.

Example:
Adams v Bullock 1919 – trolley company was operating its business lawfully and could not foresee such a random incident. To prevent similar accidents, the trolley company would have to insulate all of its wires which is impossible.  Therefore, they were not liable for injuries to boy.  The precaution would have precluded the socially important activity of transportation.

3.  Custom as the standard of ORC

Use of custom is mere evidence of what is reasonable care varies depending on who is asserting it.  

· When defendant asserts, custom is the maximum of what they had to do (CEILING).  Defendant can assert that the plaintiff fell below floor of customary care when arguing plaintiff negligence.

· When plaintiff asserts custom against defendant, custom is a FLOOR (whatever D does must be as careful or more than custom). 

Trad’l Rule:  conformity with custom established that the standard of reasonable care had been met.  If activity was conducted in the customary manner, this was how the ordinary person would have conducted it, hence it was reasonable. 

Example:
· Lehigh & Wilkes-Barre Coal Co. v. Hayes .,  Pa. 1889 – P was killed in coal mine accident and court held that the mining co followed the customary practices which was conclusive measure of standard of care.  Custom is the ceiling. (NB: custom is not conclusive anymore but is evidence of standard of ORC)
Modern Rule: Custom is mere evidence of standard of care. Courts differ on admissibility of post-accident repairs as evidence of standard of care.
Examples: 
La Sell v Tri-States Theatre Corp (1943) - Court holds the question is what is ordinary care under the circs, not what others traditionally have done under similar circs. The effect is to make custom a fairly firm floor, but not a ceiling for the standard of care.
Stevens v Boston Elevated R. Co - If employer designs rules to ensure that it meets a standard of care and to manifest its own custom of how business should be run then that “custom” is evidence of the standard of care. (In most jurisdictions, this argument works.)  
· For those businesses that take higher standard of care in their private rules of operation, it would be wrong to use those rules as evidence of standard of care b/c it would disincentivize businesses to have a higher standard.

Custom in medical industry 
Rule:  Custom is THE benchmark for the standard of care in the medical profession; it is both a floor and a ceiling, and in most cases, conclusive. If a doctor can show that their conduct was in conformity with the practice and profession, they will have a defense against medical negligence liability.  
Examples:
Brune v Belinkoff 1968 - Court overruled precedent of “locality rule” and held that standard of care is whether the physician has exercised the degree of care and skill of the average qualified practitioner, taking into account the advances in the profession.  It is permissible to consider the medical resources available to the physician as one circumstance in determining the skill and care required, and therefore the type of community in which the physician carries on his practice may be considered.  

Canterbury v Spence 1972 – Court held that the doctor had a duty to disclose based on what the ordinary reasonable patient would need to know (not custom) before making decision about surgery in the interest of patient autonomy and informed consent. (Objective patient standard) Except where patient is unconscious, or cannot consent or emergency or where risk disclosure poses such a grave risk to patient’s health.  P must still prove causal relationship between doctor’s non-disclosure and the injury based on what an ordinary reasonable patient would have done.

Defining the comparison group for “custom” in professions - Some alternatives include:

· locality (or similar localities) – in the past doctors did not testify against each other even if they weren’t in the same community. 

· expand the “community”

· standard of reas. care in light of all circs, which circs include small community location, etc. (intermediate)(adopted by Brune Court) Has doctor exercised the degree of care and skill of the average same specialist, taking into account the advances in the profession, in light of all circs, circs may permissibly include the medical resources available to the doctor as one factor in determining the skill and care required (intermediate but nearly national)

· national standard

4. Statutes as measure of standard of care
Types of statutes
· Local ordinances – usually mere evidence of negligence
· Traffic ordinance – evidence of negligence  
· Health and safety violations – evidence of negligence 

· Criminal statutes – usually negligence per se
How to determine if the statute is relevant to the standard of care:

1) Look at whether it’s relevant to the benchmark of duty/breach (negligence element) or (proximate cause).   Consider who are the people intended to be protected by the statute. (is it aimed at protecting persons similarly situated to the P (or D if D is asserting P’s negligence based on violation of statute)? 

2) And, what is the purpose or what types of risks is the statute intended to protect against?  (is it aimed at preventing the types of harms which materialized in the case at bar?)  

a. Make sure to capture the argument in both ways – category of people to be protected and aimed at preventing the same type of harm.  (This inquiry overlaps with possible proximate cause analysis of the statute.)

3) Assuming the statute is relevant, must decide what weight to give to violation of the statute as a benchmark for the standard of care.  

a. Three different approaches based on jurisdiction: 
Note: This categorization tells you how strongly to instruct the jury in weighing the violation in determining how the actions fell below the ordinary standard of care.  

(1) Negligence per se - breach of statute is conclusive – e.g. criminal violations. 
· If negligence per se, upon proof of violation of a statute D will be deemed negligent in the duty/breach sense. However, causation-in-fact must still be proven.  Can show that violation of statute causally contributed to the harm (see CAUSATION).

· D cannot offer any evidence to show that he acted with reasonable care despite violation of the statute (harsh!). 

· Courts create many exceptions to get around the harshness of the per se.

· Policy arguments for per se: if legislature has made it a crime, how can you do x in the exercise of reasonable care 
· Policy argument against per se: court didn’t enact the criminal statute with civil liability in mind and they have there own enforcement mechanisms.  ORP standard is to take into account all circumstances and strict application of the statute doesn’t allow you to take all the circs into consideration.
(2) Prima facie evidence of negligence - breach is not conclusive but strong evidence.
· D can put on any evidence to show that even though they violated the statute, they acted with reasonable care.  
· P benefits from a stronger presumption that it is unreasonable to violate the statute, hence P is entitled to win unless D can prove she had a very good reason for her actions hence acted reasonably under all the circumstances
· Policy arguments for prima facie: ease of judicial administration and reduced costs

(3) Mere evidence of negligence.  
· Policy arguments for mere evidence: gives us a way to say that the statute has more weight then other circumstances in proving standard of care

(4) Unsettled

Examples:
Martin v Herzog – Court held that violation of statute (driving without lights) was evidence of both breach of statutory duty and causation.  The fact that the collision occurred one hour after sun down, where the buggy was driving without lights is evidence of a causal connection between the collision and lack of signals.
Tedla v Ellman – re: P’s negligence in negligence per se jurisdiction.  Court held that there was no breach of the statute and therefore P was not contributorily negligent b/c it would have been suicidal to follow the literal law under the circumstances. Statute intended to codify a custom re walking opposite traffic not new regulatory action; hence it was inferred that there is a customary exception where no shoulder or sidewalk was available on the proper side.  When statute re-states a common law duty without a definite standard of care, it should not wipe out the limitations and exceptions which judicial decisions have attached to the common law duty. 
5. Proof of Breach / RES IPSA LOQUITUR – when there is missing information
“The thing speaks for itself” – the fact of the occurrence of an injury, taken with the surrounding circumstances, may permit an inference or raise a presumption of negligence.  Typically reserved for plaintiffs without access to facts that would prove negligence such as accidents occurring from defective machines, vehicles.  

Traditional RULE:  (most jurisdictions still use the traditional version)
1) Accident must be of a kind which ordinarily does not occur in the absence of someone’s negligence; (Most important - someone must have been negligent.)

2) It must be caused by an agency or instrumentality within the exclusive control of defendant; and, (Eliminate third party causal agents besides the defendant; as long as you say it stayed within the hands of employer or its agents.)

3) It must not be due to any voluntary action on the part of plaintiff. (Eliminate causal role of plaintiff.)

Restatement 2d. §328D - RIL
1) It may be inferred that harm suffered by the plaintiff is caused by negligence of the defendant when

a. The event is of a kind which ordinarily does not occur in the absence of negligence;

b. Other responsible causes including the conduct of the plaintiff and third persons are sufficiently eliminated by the evidence; and,

c. The indicated negligence is within the scope of the defendant’s duty to the plaintiff. (Some cases where you have to eliminate a possibility that the defendant does not owe a duty of care to the plaintiff.)

2) it is the function of the court to determine whether the inference may reasonably be drawn by the jury, or whether it must necessarily be drawn.

3) It is the function of the jury to determine whether the inference is to be drawn in any case where different conclusions may reasonably be reached.

Restatement version of RIL loosened requirements: There may be multiple instrumentalities. Third party actors must be “sufficiently eliminated.”  If non-medical RIL case, then name whether you’re in a traditional RIL jurisdiction or a Restatement 2d jurisdiction…can argue for a more expansive version of RIL (importance of D who has control over information make that info available.) or you have the circumstantial common-sense evidence approach.
Procedural Effect of RIL - Three Possibilities:

1) it supports an optional inference of negligence; i.e. it takes the case to the jury, which is free to find or not to find negligence (Sullivan v Crabtree; majority approach)

2) It creates a presumption of negligence so that the jury must find negligence unless D produces sufficient evidence to rebut the presumption; (Byrne v. Boadle; per Sullivan, exceptional cases) enough evidence to rebut does not have to be a preponderance of evidence…exactly how much is different in each court.

3) It creates a strong presumption of negligence, shifting the burden of proof (persuasion) to D and requiring D to prove by a preponderance of the evidence that the injury was not caused by his negligence (Ybarra) D has to prove that they were not negligent in order to win…much stronger than trad’l rule

RIL Rationale v Procedural Effect

1) RIL may be viewed as a solution to missing information, in which the lack of information is itself an intermediate consequence of D’s negligence; this militates in favor of stronger procedural consequences, forcing D to come forward with evidence if it exists, and leaving the risk of missing evidence on D. (if doctors stick together and won’t testify, then will make D come forward with the evidence or else they lose)

2) RIL may be viewed as a standardized form of circumstantial evidence, “a common sense appraisal of the probative value of circumstantial evidence,” in which case, no special procedural rules should apply. Whether to infer negligence is left up to the jury.
Examples:

Colmenares Vivas v Sun Alliance Insurance Co. (1986) - Court held that RIL applied as proof of negligence on grounds that 1) an escalator handrail would not stop suddenly while the escalator continues moving unless someone had been negligent, 2) port authority had exclusive control over the escalator because the authority in control of a public area has a non-delegable duty to maintain its facilities, 3) no evidence that plaintiffs caused the accident. 
Sullivan v Crabtree - Court found that res ipsa loquitur applied because the accident is of the kind that does not occur without negligence, and it resulted from the driver’s loss of control of the truck which he could not explain.  However, res ipsa loquitur only affords “reasonable evidence” in the absence of an explanation by defendant that the accident arose from his negligence, and the weight of this evidence depends on facts of each case and is usually for jury to decide. 
Ybarra v Spanguard - Res Ipsa Loquitur applies.  The injury was not due to the plaintiff’s voluntary action and the accident does not normally occur unless someone was negligent.  Where a part of the body that was not the subject of treatment is injured, we can infer negligence and seek explanation from the defendant.  It doesn’t matter how many people or their employment relationship (independent contractors v employees)…the doctor in charge of the operation would be liable for the negligence of those who became his temporary servants for the purpose of assisting in the operation under respondeat superior. They are jointly and severally liable.
· Most jurisdictions would not impute the negligence of all the nurses and doctors to the head surgeon. However, in Ybarra it works because the group collectively holds all the info about what happened to the patient.  
· A lot of states don’t apply RIL in medical malpractice suits because they are at the strong form of circumstantial evidence – cannot exclude the possibility that a patient’s injury/death was due to natural causes.  
· Some states apply RIL to negligence in surgery but not other kinds of treatment.  
· A few states apply RIL to other kinds of medical treatments and not surgery (IL – radiation burns, accidental overdose, etc….where the treatment is different than intended).  

· How the case will be applied depends on the court we’re in…if in CA court or other court that applies RIL to surgery then Ybarra applies…but in other courts, we can not rule out the possibility that the harm wouldn’t have occurred from natural causes.

Reckless/ Gross Negligence
In most jurisdictions gross negligence will be treated as intent to harm and jury can reward punitive damages.

Rule: For reckless failure to act, the risk of death or grave bodily injury must be known or 
reasonably apparent to occur from defendant’s action or inaction when under a duty to act. Sandler v Commonwealth (1995)

Example:

Garrett v Dailey - Court defined battery (intentional infliction of a harmful bodily contact upon another), and intent (act must be done for the purpose of causing the contact or with knowledge that such contact is substantially certain. D must realize to a substantial certainty that the contact will result to meet the intention level necessary to make him liable.
“Willful, wanton, and reckless” or “grossly negligent”– when to use this categorization

1) Enhanced damages by labeling negligence as “willful, wanton, reckless” 

a. as a threshold for punitive damages – don’t have to be related at all to the harm – aimed at punishing wrongdoer and deterrence – if you can prove that the harm was willful, wanton and reckless.

2) To reduce plaintiff’s negligence by showing that defendant was willful, wanton or grossly negligent 
3) Land use cases – premises liability; landowner’s liability; traditionally landowner was not liable for undiscovered trespasser for certain kinds of unknown defects; if you can say that negligence in not discovering was gross negligence then plaintiff can still recover if landowner’s negligence

4) Employer negligence - When employer is “willful, wanton, and reckless” that is enough to allow employee to sue employer under a tort rather than worker’s compensation (most jurisdictions – this is not true)

5) Traditionally parental immunity from suits of minor children – if parent is grossly negligent then parent may be taken out of the immunity category

6) Judgments –e.g. bankruptcy discharges – doesn’t discharge claims that are based on willful conduct.  If a defendant might take bankruptcy that will prevent judgment from being collected and you have grounds to plead willful, wanton negligence then you can get the judgment non-dischargeable.  

4. CAUSATION – must show that D’s negligent act caused the harm to P.  

Ways to prove causation – to prevail, P must establish both Cause in Fact and Prox. cause
1. Causation-in-fact (causal link, but-for causation):
1st: repeatability

2nd: either “Substantial factor” causation, or Overdetermined causation or Underdetermined causation, market share, or Probalistic causation (loss of chance)
2. Proximate cause (legal cause, scope of risk, unforeseeability): 

· a limitation on liability which would otherwise flow from proof of C-i-F, based on the attenuation of the causal chain, the intervention of too many other nodes, the lack of foreseeability of the type of risk or the class of plaintiff among those put at risk.  E.g. Might have causation in fact but no proximate cause because there may have been so many other intervening factors.  Lack of directness; causal chain is weak; too attenuated.  

· Whenever you see a fact pattern that a neg act caused the harm with several intervening factors – it is usually a proximate cause problem.  Jurisprudential limitation on liability. (Ryan v NY Central)
· “Foreseeability” – important measure of what kinds of risks and harms are great enough to make (’s act negligent (too risky).  Low probability events are typically labeled unforeseeable.  Can also be used to say that the causal link is too attenuated – not proximate.  One way to argue about unforeseeable plaintiffs is to say that there was no duty owed to them.  
But-For-Causation - 
A counterfactual hypothesis (assume that neg act didn’t occur and ask whether the same harm would have resulted anyway) If D can show that harm would have occurred even in the absence of the alleged negligence of D – then D wins.
Examples: 

Wolf v. Kaufman – court held no causation because too many possible causes of Ps fall down the stairs – the absence of light was only one possibility.
Reynolds v Texas & Pac. R. Co. – 
Typical Slip & Fall cases: 

“Fact dependant” – just a fact here or there will be enough to persuade the judge so that a jury can infer more likely than not that P slipped because of the hazardous conditions. You don’t eliminate alternative possibilities altogether…but just enough for judge to permit the jury to find that negligence caused harm.  Some courts don’t allow too much speculation so won’t submit to jury. Other courts will consider possibilities and allow jury to decide.  

Successive, independent hazards 

Dillon v Twin State Gas & Electric Co. (1932) - P (decedent) fell off a bridge and grabbed D’s power lines. Court held that “but for” the power line, the decedent may have lived.  Weiss: there are two harms –electrocution and then death.  In most jurisdictions, you can recover for the intermediate harm (electrocution) even if not for the death.
Multiple or Indeterminate Defendants 

Harm is indivisible. Multiple defendants are jointly and severally liable. Shift away from direct causation.
“Substantial Factor” Causation – neg act of this D was a substantial factor in causing the harm. (Courts use Substantial Factor when “but for” causation doesn’t work.)

1. Overdetermined Causation – have two concurrent, independent causes (two diff. neg. actors who do something negligently that causally contributes to the harm).  As to each, you can say had the other guy not been neg, the harm would have still occurred…each person’s neg act was sufficient to cause the harm.  (Early cases)  Either both get off, pointing to the other, or both are held liable, hence courts universally hold both jointly and severally liable. Damages: P can get damages from one or both D based on whatever assets.  D may be able to sue each other for contribution – to determine who should pay for what.  
Example
Corey v Havener (1902)- Where P sued 2 Ds for damages, the Court held that if each defendant contributed to the injury that was enough to bind them both.  Whether each contributed was a question for the jury.  Both are jointly and severally liable for injuries.  P can collect the entire judgment from one defendant or portions of the judgment from both. Note: because both are equal causes.  Universally followed. 

2. “Underdetermined causation” - By definition, it is assumed that one, but not both, caused the harm but both were negligent.  It’s an either/or – the missing info is that we don’t know which one.
Policy: In order to hold the guilty one responsible, we have to hold everyone liable even knowing that some did not cause the harm but were still negligent. Shift away from the core of causation.  

Example:

Summers v Tice – (JOINT & SEVERALLY LIABLE) the one shot that entered P’s eye was the major factor in assessing damages and that shot could not have come from both Ds.  Burden of proof of causation on Ds to show who caused the accident.  Ds should have to work out the apportionment of damages when it is incapable of proof.  The result, assuming the information is truly missing, is that both are held jointly and severally liable. Universally followed.  KEY: missing info is the consequence of D’s negligence.
· Affirmative duty problems – when D’s negligence is the alleged failure to act (under an affirmative duty to act), then harder to state the counterfactual hypothesis, so encourage courts to use “substantial factor” test.

· Market Share Liability (Underdetermined causation)– exception to general rule that P must prove causation. DES cases mostly.
 
Other possibilities:

1) If trade association where participated in setting industry standard, can use enterprise liability


2) If mutually concerted actors, then use “concert of action” (like joint venture)

3) if you can find all actors, then use “joint and several” liability

Policy: manufacturers are better able to bear the cost of injury from defective product. Will provide an incentive for manufacturers to make safer products. NO ease of judicial administration in these cases.
Per Sindell v Abbott (CA): Market share liability is appropriate where:

1. all named Ds are potential tortfeasors;

2. allegedly harmful products are fungible (interchangeable), sharing same defective qualities;

· in market share there is multiple fungible tortious acts (different from Summers)

3. ( cannot identify which manufacturer caused her harm, through no fault of her own and through the nature of the neglig/breach of duty of each ( (info gap RD)

· ( is not responsible for missing info (missing info is caused by fungibility of the product and passage of time). Different from Summers, simultaneous negligent shooting so they caused the missing info.  It’s harder to say that a consequence of (s neg in Sindell, the info was missing. (s not responsible for missing info in Sindell.  However, where there are multiple negligent (s, the (s should be liable.

4. Substantially all of manufacturers of the defective prods during relevant time period are joined as Ds

· Don’t have to join everyone but just a “substantial percentage” of the market of (s – debate over 75% or 85% of market. 

RD: In sum, each manufacturer’s share of liability would be roughly equal to their liability if each injured P sued the right D who caused the harm. Shifts burden to (s to prove they were not involved (either didn’t make the product or at the particular timeframe.)

Sindell like Summers v Tice & underdetermined causation b/c:

1) all Ds held liable even if only 1 caused the harm to any given P

2) although the causation info gap is not consequence of Ds negligence, it is attributable to time lag to manifestation of harm which is result of Ds negligence

3) Ds better able to bear the cost of injury and prevent similar harms in the future

Variations in Adoption of Sindell Market Share Theory

· State-wide market share

· National market share (adopted in NY)

· Narrow local market share (FL)

· Reconstructing market share decades after manufacturing and sales of the prods which caused the harm is tough.  What about those who left the market or who went out of business?
· Court can reallocate losses to those who remain in business, or it can reduce overall recovery to (.

Skipworth: (Rejects Market Share for Lead Paint) P poisoned by lead paint in home.  P sued several lead paint manufacturers, their successors, and the manufacturers’ trade association.  Could not identify who made the lead pigment paint applied to the home, which dated back to 1870, and which P ingested. Court held: Each P must prove each D’s negligence proximately caused P’s harm or no recovery. Rejected Sindell approach b/c 1) time period much longer; 2) lead paint is not fungible.  
Probalistic causation (Loss of Chance)

DEFINITION: “Lost chance of survival” – where P already has a condition or is subject to risk from a hazard (less than a 50% chance of living). P claims the negligence has increased risk of harm by aggravating the effect of the pre-existing condition or risk. (Relaxes the causation standard for plaintiffs) 
Three approaches to loss of chance

1) McKellips and majority of courts require P to prove by a “preponderance of evidence . . . Facts and circumstances establishing a reasonable probability that D’s negligence was the proximate cause (C-I-F and “legal cause”) of the injury.”

2) Other courts relax the degree of certainty and apply the “substantial factor” test rather than the “reasonable probability” standard.  P intros evidence that D’s negligent act increased the risk of harm to p, and that harm was in fact sustained, q is for jury whether or not that increased risk was a substantial factor in producing the harm.

3)  Some jurisdictions – substantial possibility test.  Did the negligence deprive P of a “substantial possibility” of survival.

Rule: Where health provider deprives a patient of a significant chance for recovery by negligently failing to provide medical treatment, the health care provider should not be able to allege that the result would have been inevitable.

DAMAGES 
Harm is not death, but lost chance of life (e.g. P lost 40% chance of life so damages…)
EXAMPLE:  If value of the death was $1mil (lost income, pain and suffering, etc), and you lost 30% chance then recovery will be $300,000.

Example:

McKellips v St. Francis Hospital 1987- in wrongful death action against hospital, court held that jury should decide causation where there was expert testimony that the hospital’s negligence significantly increased decedent’s chance of death (no percentage possibility testimony is req’d). Expert testimony indicated D’s were negligent in misdiagnosing P’s decedent and in releasing him instead of keeping him in the hospital overnight.  

Heart attack was probably underway when he was at hospital; admitting him would not have prevented heart attack, but probably would have increased his chances of survival. McKellips rejects leaving lower probability of survival patients without a remedy and eliminating malpractice deterrence as to them.
Zuchowicz v US

· Often the relationship betw/ the inducing agent and the disease can be described only in terms of statistical probabilities relating to a population of exposed persons.  
· This information may be viewed as establishing the probability that a random selected case of the disease would not have occurred w/o exposure to the agent, rather than as evidence that the plaintiff’s particular case was in fact so linked to the agent.

· As to but for cause, if a negligent act was negligent precisely because it increased the chances of that kind of harm occurring which did occur, courts will usually accept this as enough to support a finding of causation.
Calabresi:  In CT, P must show that D’s act or omission constituted a “substantial factor” in producing the injury. Must show: 1) D’s negligent act was a but for cause of the injury, 2) That the negligence was causally linked to the harm, 3) That D’s negligent act was proximate cause of the resulting injury.  On the basis of the doctor’s testimony, the finder of fact could have concluded that P’s disease was more likely than not caused by the drug. The evidence presented showed that the experts had not only excluded all causes of secondary pulmonary hypertension but had also ruled out all the previously know drug-related causes of the disease.

Coincidence/condition (rather than cause): In these cases the negligent act does not increase the likelihood of harm.  The alleged causal situation lacks repeatability.  

Green-Wheeler Shoe Co. v Chicago, Rhode Island & P. Ry Co. (1906) – court held that “but for” the delay, the goods would not have been destroyed and D should have foreseen that the negligent delay would extend the time during which the goods would be liable in the hands of the carrier and would therefore increase the peril that the goods could be lost.
Weiss:  ( should not liable because the harm was not causally linked to the negligent act (no repeatability – no causation in fact).  Might have an argument that (’s keeping the goods in transit longer materially increases the risk to the cargo – just by virtue of the delay.  
Berry v Sugar Notch Borough 1899 – court held that P was not contributorily negligent for driving too fast when tree fell into the road and injured him; no repeatability in these cases therefore no causation in fact at all.  no reason to think that if you go too fast 100 times the tree will fall

· On exam, just note that it’s coincidence and not causation in fact and therefore no liability. Depending on which jurisdiction, you must figure out how they talk about it. 

Proximate Cause
Policy Issue – How far does the liability extend for consequences caused by D’s negligent acts?  
Guidelines for Proximate Cause:
· If P’s injury is truly beyond the type of harm to be expected, P will virtually always go uncompensated.

· Egg Shell Plaintiff Rule: Where a particular type of injury to P is foreseeable, D is liable for the injury sustained even though it is more serious than might have been anticipated.

· Take P as you find him.

· Distinguish unforeseeable consequences of a negligent act from consequences that are foreseeable but take place in an unusual manner.  

· Most courts hold “the exact consequences of the negligent act do not have to be foreseen.”

· Proximate cause determinations often turn on how generally or how specifically the facts are described; the details are often unforeseeable but the generality often is foreseeable.

Restatement (Second) § 435:

· 1) If the actor’s conduct is a substantial factor in bringing about harm to another, the fact that the actor neither foresaw nor should have foreseen the extent of the harm or the manner in which it occurred does not prevent him from being liable.

· 2) The actor’s conduct may be held not to be a legal cause [prox. cause] of harm to another where after the event and looking back from the harm to the actor’s negligent conduct, it appears to the court highly extraordinary that it should have brought about the harm.

Foreseeability of Harm:
· D is liable for all foreseeable harmful results regardless of their manner or timing.  

· D is not liable for unforeseeable results.  

Foreseeable Plaintiff: 

· P must be a foreseeable P to whom D owed a duty of care.  

· Cardozo:  D owes a duty of care to foreseeable Ps within the zone of danger.  (Majority)

· Andrews:  (minority) Recovery is allowed to any person who is harmed by D’s breach.  

· If it is determined that D’s conduct was the proximate/legal cause of P’s injury, then it is always the CIF. 

· On the other hand, D’s conduct may be CIF, but not the proximate cause – no liability.

Examples:

Ryan v New York Central RR 1866 – Court held that ( is liable for the proximate results of his acts, but not the remote. Liability is limited to the first building, not those to which the fire thereafter spread.
Policy: this would be liability against which no prudence could guard; for fire often could consume the entire city.  It is better and more efficient for everyone to insure their own home.
In Re Polemis (England)– Court held that boat charterers were liable because negligent act of D caused fire and it was immaterial that the fire was not reasonably anticipated. The damages claimed are not too remote.

RULE: the consequences to be expected determined whether act is negligent but once that is determined all directly caused consequences are covered. (Implicitly relies on notion of liability for all directly caused harms –going back to theories under old trespass writs.)  Polemis rule would require, if D guilty of neg., liable for all consequences whether reasonably foreseeable or not, so long as "direct" result.  And, involving not damage of a different kind from that foreseable but damage more extensive but of same kind (also to same party).

 Court rejects the alternative view - “harms within the risk” which says those consequences which make the act negligent, assuming they do, are the only harms covered as proximately caused by the negligent act.  
Palsgraf – Unforeseeable plaintiff– restricts liability to injuries that D should have foreseen when he acted.  D’s conductors were negligent in assisting a passenger onto a moving train, causing him to drop a package.  The package containing firecrackers exploded, overturning scales a distance away.  The scales fell and injured P.  D’s argument was that the conductor’s negligence only posed a foreseeable risk of injury to passenger/package.  Cardozo – Duty extends only to those risks the actor can anticipate from his negligent act.  Since the conductors would not have anticipated injury to P for their conduct, they owed no duty to avoid injury. P is an unforeseeable Plaintiff.  
Statutory violations as proximate cause

Examples:
Gorris v. Scott: Sheep are swept overboard.  Had there been a pen holding them in, required by a law, the Contagious Disease (Animals) Act, they would not have been lost. The object of the law was to avoid overcrowding and to prevent spread among animals of infection, however, not to prevent loss overboard at sea. Violation of the statute therefore held to be irrelevant in establishing liability of shipowner for loss of the sheep.  Some courts characterize this as holding violation of the statute was not proximate cause of the loss of the sheep.  Alternatively, in many courts, the violation of statute would be held not relevant to establishing negligence as to loss overboard of the sheep, hence no negligence would have been shown, and causation element would not be reached.
Ross v. Hartman: D’s ee left his truck in public alley with key in ignition in violation of DC ordinance. Truck was stolen by unknown person who ran over P. Court holds the aim of the ordinance was to protect the public (rather than owner of car), hence the type of harm which happened in the case at bar. NB:  Many courts have interpreted key in the ignition laws as irrelevant when a TP steals the vehicle, drives it and injures someone.   Likewise, absent a statute, and despite the “foreseeability” of theft and injury of others by joyriders, courts have traditionally found the intervening criminal actor to be a superseding cause, hence no proximate cause as against the vehicle owner or garage, and no liability.   
Brown v. Shyne: Chiropractor treated P who claimed her paralysis and injuries resulted from malpractice.  D committed a misdemeanor treating her as if licensed to practice medicine. Majority op holds analyze NEGLIGENCE w/o/r/t lack of license, i.e., violation of statute.  But also reasons that “the injury must follow from the neglect” (i.e., breach of statute).  The license itself “confers no additional skill on the practitioner.”  Failure to obtain a license is irrelevant “if it has caused no injury.” Major impact on allocation of decision to judge rather than jury, since proximate cause is usually decided by jury.

Harms within the Scope of the risk
Hughes v. Lord Advocate: Child injured when drop a lamp left by workers at unguarded open manhole under a tent.  House of Lords holds burns and attendant injuries were foreseeable risk, even if nature and extent not so foreseeable.  “He can only escape liability if the damage can be regarded as differing in kind from what was foreseeable.” “In order to establish a coherent chain of causation it is not necessary that the precise details leading upto the accident should have been reasonably foreseeable: it is sufficient if the accident wh/ occurred is of a type wh/ should have been foreseeable by a reasonably careful person.”

Overseas Tankship (Wagon Mound I): D’s Tanker negligently discharges flammable oil into harbor.  SS ees believe the oil is not flammable, or nearly so, and dock workers, too, believe oil not flammable, so they resume welding work to repair ships.  Set fire to cotton rags in the water.  Wharf destroyed when it catches fire.   Oil had caused some damage when it mucked up D's wharf. limits British negligence causation to harms w/in the risk, on proximate cause basis. Overrules Polemis.

Wagon Mound II: Wagonmound I disting’d on grounds that there, evidence was that in exercise of ORC, officers of the vessel would have regarded the oil as not flammable at all, while in Wagonmound II, evidence showed ORP in vessel officers’ position would have regarded the oil as flammable under rare circumstances.  Fire was therefore foreseeable.

In Re Kinsman Transit: Kinsman’s transit ship, carrying Continental’s grain cargo, is moored in Continental’s dock.  Ship gets loose b/c of Kinsman and Continental’s negligence, under pressure of floating ice during a flaw.  Ship hits second ship (Tewksbury) and both ships float downstream and hit the bridge; city bridge workers negligently fail to open the bridge.  The ships crash into the bridge and create a dam, flooding the shores for 3 miles, and the bridge tower collapses further damaging nearby property.  Tewksbury sues Kinsman and Continental and city.  D argues on ground of Palsgraf that this kind of injury was unforeseeable.  Court distinguishes Palsgraf on grounds that here, the property injured was in the zone of danger, not unforeseeable, hence not subject to the “no duty owed” counter-argument of (.  Although damage was much greater than would have been foreseen, the existence of the current, the ice, and the physical mass of the first ship required the exercise of greater care than was taken.  There is no general rule that says we limit harms to those that are foreseeable.  EXTREME CASE
In Kinsman Transit No. 2 – involves all of the businesses suing for damages. The court draws the line and ( not liable for these injuries.
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