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Policy Considerations

· Instrumental Goals

· Risk/Loss Distribution & Compensation:
· Shift cost to party in better position to distribute loss (usu the injurer)—spread loss
· Reduces economic effect
· Injurers tend to be better loss distributors

· Loss minimization: incentives to deter accidents (Posner: strict liability only where req’d)
· Corrective justice (What’s right/fair)
· Condemn (’s conduct

· Make V “whole”

· Deter future wrongdoing

· Alternative systems of fault: insurance to pool risk 
· Institutional competence: policy making should be left to the legislature

Negligence Standard Spectrum


Complete


Not too at Fault


More Fault


Very at Fault


Absence of Fault
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Traditional Forms of Liability w/o Fault

Strict Liability (in general): No fault needed to find liability (sometimes there isn’t fault or it is hard to determine who’s at fault)

· Early rule: Involuntary act (no liability) v. inevitable accident (still could be liable)

· Only assign liability in unintentional act if ( can show there’s some lack of ordinary care by (
· Burden of proof switches to ( to raise aff defense

· Pro: Compensation—see the categories below, b/c the (’s in a better situation to minimize the loss

Acting under Necessity

· Harm done by unforeseen circumstance/necessity(strict liability (when unjust enrichment requires it)

· Necessity allows ( to use (’s property, ( makes active choice @ (’s expense, so ( has to pay
Abnormally Dangerous Activities

· Second Restatement factors:
· Whether the activity involves a high degree of risk of some harm to the person, land, or chattels of others;

· Whether the gravity of the harm which may result from it is likely to be great;

· Whether the risk cannot be eliminated by the exercise of reasonable care

· Whether the activity is inappropriate to the place where it is carried on; and

· The value of the activity to the community

· Restatement (Third): Activity = abnormally dangerous if:
· Foreseeable & significant risk even when reasonable care is exercised &

· It’s not common usage (out of place)

· Non-natural Use: Where ( brings something onto land that could get lose and cause damage, ( negligent if not contained

· Inappropriate to Place: Right thing in the wrong place = negligence. Also considers whether risk is outweighed by value to community—if it’s valuable to community, use strict liability standard.

· Not preventable through due care: only switch to strict liability where a negligence standard wouldn’t eliminate the risk (where the accident could be prevented by due care)

Nuisance: More about injury to ( than (’s activities. No negligence req’d
· Usu involves conflicting use of land  (pollution, noisy power lines, gas leak) that interferes w/ owner’s enjoyment

· Restatement: Private nuisance = an interference w/ another’s interest in the private use & enjoyment of their property. Must be substantial & unreasonable interference. Can be either…
· Intentional & unreasonable OR

· Intentional = ( knew actions would have effect (not intentional harm, but knew it would happen or ( informed of harm). “Foreseeable detriment”

· Unreasonable = (focuses more on injury/interests than “reasonable” in negligence, area for policy concerns to enter)
· Gravity of harm to ( (majority seems to think injury to ( more important) outweighs utility OR
· Harm caused by conduct is serious & financial burden of compensating for this & similar harm while still operating to others is feasible (ex: where the business needs to keep going, they should pay the damages if they can pay them and keep operating)
· Unintentional but still negligent/reckless or actionable under strict liability (includes abnormally dangerous activities)

· Contributory negligence: only when nuisance is based on unintentional & negligent harm

· Public nuisance = an act by a ( that obstructs or causes inconvenience or damage to the public in the exercise of rights common to all, or in the enjoyment or use of common property (cigs, pollution, etc)
· Restatement: 
· Unreasonable interference w/ a right common to the general public

· Circumstances where interference may be unreasonable include:
· Whether the conduct involves a significant interference w/ the public health, public safety, public peace, public comfort or public convenience

· Whether the conduct is proscribed by statute, ordinance or admin regulation or
· Whether the conduct is of a continuing nature or has produced a permanent or long lasting effect, and, as the actor knows or has reason to know, has a significant effect on the public community

· Limitations: product liability, things not in (’s control (guns)

· Coming to the nuisance isn’t a definitive defense, but goes to whether the nuisance was reasonable & damages. It’s not dispositive b/c (’s behavior may have become unreasonable when people moved in. If ( did come to nuisance, it may limit the damages or req ( to pay for relocation when residential ( knowingly came into neighborhood reserved for industry/agriculture

· Damages: injunction, damages (fines) depending on what’s fair—judge takes all interests involved in determining what the damages should be
· Can bring both a public & private nuisance where the individual ( is affected over & above the public nuisance injury

Trespass

· Involves

· An act by (
· Intent: ( intended do act that causes the intrusion, even if act done in good faith
· Intrusion upon land

· ( in possession of land/entitled to possession

· Trespass doesn’t have to involve a harm, just an interference w/ owner’s exclusive possession of land. Owners can do whatever they want to on their land
Animals

· Undomesticated wild or dangerous animals ( strict liability

· Domesticated animals ( negligence (unless animal previously showed viciousness then it’s strict liability)

Vicarious Liability: Holds an employer responsible for an employee’s actions when the actions are w/in the scope of employment

· Contractor ( = employee when 1) a reasonable ( would be led to believe (advertisement of services) that the contractor is an employee & 2) ( relied on that representation
· “Scope of employment” can be read broadly to allocate costs of accident to employer by including anything the employer benefits from, on or near employer’s premises/hours of employment (social drinking on the base)
· Why hold employer liable? deep pockets, insurance, cost spreading, hire responsible workers

· Non-delegable duty: even where ( uses all due care, the owner is responsible for some duties, even when contracted out, b/c of their importance to public safety or could result in grave injuries (working brakes)
Fault
Negligence: Failure to exercise due care in the circumstances to prevent foreseeable harm
· Duty comes from: Statute, Common law, Contract.
· Negligence= Duty, Breach, Causation, Injury

· Ordinary care = care proportional to risk under the circumstances
· Includes omissions to act (failure to fix, failure to give notice)

· Limit on duty to rescue: where ( took on own risk, ( didn’t create risk, no special relationship(duty to rescue
· Where there are extraordinary, unforeseeable circumstances there is still only a requirement of ordinary care

· If breach is a Q of fact ( jury; Q of law (circumstance dependent) ( judge

· Belief of care by ( not relevant, must actually take care
Reasonable Person

· Objective, reasonable person standard req’d for negligence. Here the focus is (’s behavior
· Reasonable person = standards of the community & “in circumstances of person” (Holmes)
· Exceptions: blindness, infancy (phys characteristics), but not mental disability (though the line b/w phys and mental is getting fuzzier)
· Under contributory negligence, can consider mental & physical characteristics

· Negligence standard is proper even when sudden illness(injury on driver (they’re the ones w/ warning, insurance, moral blameworthiness)—Hammontree: epileptic still liable
· Meyer rule for mentally ill ( (if none of these apply, like alzheimer’s patient, then mental illness is considered):

· When loss has to be determined b/w 2 innocents, blame the one who acts

· Get relatives to restrain

· Preclude fakers

· Difficulty in courts determining what counts as mental disability

· Children have same standard of care where public policy reasons (driving motorized vehicles), but different where there’s forewarning

· Ordinary & reasonable care? Both are required—ordinary by itself ≠ reasonable

Judge & Jury Roles

· Where no factual dispute as to what happened, judge decides case. Where there are factual disputes, jury decides. (doesn’t always happen this way)
· Common person: does (’s conduct meet the legal standard? ( Q for the jury

· Where standard of conduct is clear, judge can decide

· Reasonable man (jury) v. standard of care/rule (judge)

Role of Statutes

· Three points to consider:

· Was there a violation? (riding on the step)

· Purpose for which the statute was enacted?

· Whether it was meant to protect the kind of people plaintiff is?

· Did the breach cause the accident?

· Independent intervening cause: breaks causal chain b/w ( and injury

· Exception: Sometimes it’s okay to break the law when it would preserve safety

· Breaking a statute can be contributory negligence
· Effect of statutory breach depends on the purpose of the statute
· Breach of statute = prima facie case of negligence (negligence per se)
· Breach of statute = rebuttable presumption of negligence

· Breach of statute = evidence of negligence

· Class of people meant to be protected by statute & injury of the type meant to be prevented

· Diff b/w violation:

· of criminal v. regulatory statute

· of state v. municipal statute

Negligence & Cost-Benefit Comparisons

· All reasonable precautions are req’d, not all foreseeable precautions (extraordinary care not req’d)

· Three factors:

· Likelihood of injury

· Seriousness of injury

· Interest sacrificed to prevent risk

· If P=Probability, L=Injury, B=Burden then Liability=B<P(L)

· Cost of litigation, transaction make simple formula tricky

Custom

· Ordinary care ≠ negligence
· Pros:

· Definite standard

· Decisions of care made by industry who knows industry

· Laissez faire: industry will self-incentivize (problem: assumes market w/ low # of employees available)
· Cons:

· Discourages industry to create new safety measures

· Sometimes lags behind reasonable care

· General use test where ordinary equipment can be used w/o danger & contributory negligence present
· Ordinary care is inconclusive evidence of negligence b/c specifics can be diff from general custom & b/c sometimes there’s a lag b/w custom & standard of care
· Can bring in evidence that ( later fixed the risk when ( argues it wasn’t feasible to fix it

· Violation of employers rules=evidence of negligence (like a statute)

· Standard of care is that which is ordinary for the area; average practitioner in the area w/ the resources available (doctors, professionals)—bring in expert testimony to determine
· Duty to disclose: (some courts apply custom ↑ for profession) or…
· First, was there a duty to disclose?  Was it one which a reasonable patient would find material to the choice (would ( made a different choice had they known)?

· Exception: emergencies, disclosure would be detrimental to patient
· Second, given a different choice was it the failure to disclose that caused the injury?

· Had the doctor disclosed the information, would the patient had made another choice?

· Objective standard: if properly informed, neither the patient nor a reasonable person in similar circumstances would have undergone the procedure

· Majority view: subjective standard: ( personally wouldn’t have gone through w/ surgery

· Did the surgery/medication actually cause the injury?

Conduct more Egregious than Negligence: where there’s a high degree of risk & great gravity of harm

· Suit against gov’t requires more than negligence

· Recklessness: requires that the person either have knowledge of danger/knowledge of facts which would make the danger obvious to anyone in the actor’s situation

· If the danger is obvious then 3 possibilities: 1)Knew of risk (even if it can’t be proven); 2)Reckless indifference to risk; 3)Denial of actual knowledge is sincere, but disturbing

· Willful & wanton conduct: not quite reckless, may enhance damages or allow for claims that would otherwise be unavailable

Proof of Breach
· Res ipsa loquitor: the thing speaks for itself; occurrence of accident = circumstantial evidence of breach w/ no additional facts needed

· Res ipsa applies where:
· Defect is obvious

· Defect could be found by inspection

· Stranger to owner

· Res ipsa doesn’t apply where:

· Not an obvious defect

· Defect couldn’t be found by inspection

· ( an employee/not a stranger

· Requirements of Res Ipsa:

1. Accident must be of a kind which ordinarily does not occur in the absence of someone’s negligence (there has to be some kind of negligence from a logical inference of the facts)

2. It must be caused by an agency (thing/person) or instrumentality within the exclusive control of ( &

· (2) has been liberalized ((’s ultimately responsible even if it’s a shared responsibility) when it makes sense to liberalize it for policy reasons—res ipsa for surgery, but not turkey salad.
· Right of control/ability of control: is meant to make sure that accident wasn’t caused by 3rd party

· Purpose of res ipsa is to deal w/ cases where evidence is only available to (, res ipsa shift burden of proof to ( and let them sort it out or all fall together

3. It must not be due to any voluntary action on the part of ( (just b/c it’s an accident in a public place doesn’t mean that ( didn’t cause it)

· Possible effects of res ipsa:

· Inference of negligence which jury can draw (or not)

· Presumption of negligence which jury must find absent (’s rebuttal (puts it up to ( to disprove)

· Shifts burden of proof to ( to show not negligent by preponderance of evidence (completely shifts to ()

· Usu not applied to car accidents except where car goes off of path + no other explanation but (’s negligence
· Turkey salad: no res ipsa where there’ no way to pull apart the pieces and charity work

