TORTS OUTLINE FALL 2006
I. Strict Liability- liability without fault. Existed at the writing of the Constitution.
A. Early Developments of Strict Liability- trespass. Gave damages according to loss, not fault. 

1. Trespass defined by immediate injury; trespass on the case, consequential injury.

2. Weaver v. Ward- P is shot by D, although accidental. P given judgment because trespass did not require fault. 


a. exception- when a person acts completely without fault- “as if a man


by force take my hand and strike you.” The beginnings of the “inevitable 

accident” concept, an affirmative defense. 

2. Preceded the development of negligence.

3. Brown v. Kendall- held that D who had accidentally hit P in the eye with a stick was not liable. In order to prevail under trespass, there had to be a want of due care. A new definition of “inevitable accident”- using due care and the accident still occurring. 

a. possibly motivated by a desire to relieve industries of strict liability during the industrialization era  

4. Holmes- “the general principle of our law is that loss from accident must lie where it falls.” 

B. Necessity- a privilege to avail oneself of another’s property in order to preserve life or more 
valuable property. 

1. An affirmative defense to an intentional tort such as trespass (pleaded and proved by D).

 Applies to acts of God or unavoidable accidents. 

a. Ploof v. Putnam- D untied P’s boat, tied to D’s dock during a time of necessity. 

The Court ruled that necessity justified P’s entrance onto D’s land; therefore, D liable for

 the loss of the boat. 

2. An incomplete privilege- one is liable for the damages he causes to another’s property.
a. Vincent v. Lake Erie Transportation Co.- during a storm, D’s boat could not be 

untied from P’s dock, and caused damage to it. The Court held that, “and so public 

necessity, in times of war or peace, may require the taking of private property for 

public purposes; but under our system of jurisprudence, compensation must be made.”

i. although D did not act negligently, he was unjustly enriched at P’s 

expense. 


3. A principle of restitution- when a D is unjustly enriched at the expense of someone else, he 

must repay the cost accrued. 

C. Abnormally Dangerous Activities- an undertaking which cannot be performed safely, even 

if reasonable care is used. 
1. A person uses his own land for non- natural use, for his own benefit, at his own peril. 

a. Fletcher v. Rylands- D hired contractors to build a reservoir on his own land. 

When the shafts broke underneath the reservoir, the water flooded P’s coal mine. 

The Court held that “if a person brings, or accumulates, on his land anything which,

 if it should escape, may cause damage to his neighbor, he does so at his peril. 

If it does escape, and cause damage, he is responsible, however careful he may 

have been, and whatever precautions he may have taken to prevent the damage.”

b. responsible for all of the natural consequences of the action 
c. exceptions

i. fault of P

ii. act of God

2. Restatement (Second) of Torts’ abnormally dangerous activities- enlarged the 

circumstances under which strict liability would have applied under the first Restatement. 

a.  whether the activity involves a high degree of risk of some harm to the person or 

the land

b. whether the gravity of the harm which may result from it is likely to be great

c. whether the risk cannot be eliminated by the exercise of reasonable care

d. whether the activity is not a matter of common usage

e. whether the activity is inappropriate to the place where it is carried on

f. the value of the activity to the community

a. Yommer v. McKenzie- a D who operated a gasoline filling station 

next to a family home, tainting the family’s water, was held liable for his

abnormally dangerous activity- it was inappropriate to the place where it was 

carried on. 

b. Restatement (Second) does not identify which factors are the most 

important or how many factors must be met. 

c. Restatement (Third) does not use the multiple factor test. 

3. Typical abnormally dangerous activities

a. hazardous waste disposal

b. gasoline storage in residential area

c. toxic chemicals and gases

d. blasting and storage of explosives

e. escape of water and other liquids

4. To determine strict liability, must look at the activity, not the substance itself. An activity 

is regarded as being abnormally dangerous in relation to its surroundings. 

5.If an activity can be avoided by being careful, it is judged by a negligence standard,

not strict liability. 

a. Indiana Harbor Belt Railroad Co. v. American Cyanamid Co.-  a chemical company 

is not found to be strictly liable when the chemical became dangerous after it left the company’s premises (it spilled). The Court believed that due care (negligence standard) 

was sufficient to protect from such a danger- it was not the inherent properties of the 
chemical, but carelessness, that caused the harm. 

i. transporting dangerous chemicals through a populated area also not judged
by strict liability- it is a common activity, would be unreasonable to involve

the manufacturer in transportation details, and would not have prevented the 

accident. 
D. Nuisance- a substantial invasion of a P’s interest in the use and enjoyment of his property. Three 

types of invasions:


1. Intentional and unreasonable interference with the use/ enjoyment of property.
a. Determining intentionality- the actor acted for the purpose of causing the invasion, or knew that the invasion was a result of, or was substantially certain to result from, his conduct. 



b. Determining unreasonableness- the harm must outweigh the social utility, 
and the harm must be serious. 
i. Public Service Co. of Colorado v. Van Wyk- an electric company that increased the voltage of its electrical lines, emitting loud noise and radiation, was found strictly liable. The Court held that it acted intentionally by continuing to keep the voltage level high despite complaints, and that it acted unreasonably because it had not specifically 

found, in its own study, that the level of electricity was definitely reasonable.

2. Unintentional and otherwise actionable under the rules for negligent or reckless conduct
3. So abnormal or out of place in its surroundings as to fall within the principle of strict

liability. 

4. Injunctions or damages (permanent or temporary) are typical remedies for nuisance.
a. Boomer v. Atlantic Cement Co.- involved a cement company emitting pollution

onto nearby landowners’ land. The Court granted a vacatable injunction, stating that 

an injunction would be granted unless D paid permanent damages to P for the total

economic loss of P’s property. D given property entitlement, while P is given liability entitlement. 
i. public policy concern- the Court was unwilling to grant a permanent 

injunction in this case because it was hesitant to address the larger issue of 

pollution. The Court felt unequipped in implementing an effective policy.
 Permitting a continuing wrong? 
b. Spur Industries, Inc. v. Del E. Webb Development Co.- D was a cattle feeding operation and P was an urban developer. The Court granted P an injunction because D’s business constituted a “public nuisance dangerous to the public health” (the smell and flies) to P’s homeowners. However, the Court held that P must compensate D for the cost of relocating- he brought his customers to the nuisance. P therefore given property entitlement, while D was given liability entitlement. 
i. coming to the nuisance doctrine- a residential landowner may not have relief if he knowingly came into a neighborhood reserved for industrial or agricultural endeavors and was damaged. Generally not a bar to recovery- only a factor to consider. 
E. Trespass- any intrusion which invades the possessor’s protected interest in exclusive possession. Can be intentional or negligent. Harder to prove than nuisance. 
1. Intentional- must intend to be present on the land, but don’t need to know you’re invading someone else’s property

2. Legally protected interest- trespass must violate sense of ownership and protection of the land 
3. Invasion- must be severe to arouse conflict (courts must look at the character of the intrusion) 


a. visible invasion


b. invisible invasion- particles causing a direct invasion 

i. damage/ substantial or material damage- in Amphitheaters, Inc. v. Portland Meadows, the court found that there was no proof of actual damage in a case involving light rays. 


ii. conflict- Martin v. Reynolds Metals Co. Caused conflict and caused 

actual damage to land
F. Animals


1. Wild animals known not to be harmless



a. . Behrens v. Bertram Mills Circus Ltd. elephant


2. Domesticated animals that have shown a propensity to be vicious 



a. by breed



b. by nature

3. No knowledge of the nature of the animal- the owner must be shown to be 

negligent.
a. dog bite statutes. 
 
4. Domesticated animals not strictly liable for property damage.


a. exception- in the West

G. Vicarious Liability- indirect responsibility. Liability that a supervisory party bears for the actionable conduct of a subordinate or associate because of the relationship between the two parties. 

1. Respondeat superior- applies to employers and employees. An employer, who is not normally liable, can be held liable for the wrongful acts of his employee committed within the scope of employment. 

a. scope of employment- Taber v. Maine. Activities are a customary incident of employment. Applies even when the employee leaves the premises- becomes an instrumentality of danger. 
b. Generally find an employer liable for 3 policy reasons (Calabresi)
c. employer can sue employee to recover if found liable under respondeat superior 
2. Apparent agency- Sword v. NKC Hospitals- one who employs an independent contractor to perform services for another which are accepted in the reasonable belief that the services are being rendered by the employer or by his servants is subject to liability

a. employer’s manifestations- holding itself out 


b. patient’s reliance on manifestations

i. exception- outside knowledge that person in independent contractor

c. employer, however, generally not held liable for the actions of an independent contractor

3. Non- delegable duties- the duty to maintain a standard of care in certain activities is non- delegable. 


a. responsibility for the negligence of an agent

b. ensures that the injured party will be compensated by the person whose activity caused the harm


i. policy implication- insurance company for driver better able to handle the burden of cost 

c. common non- delegable duties:

i. activities with grave risk of serious bodily harm. Restatement (Second)- one who carries on an activity which threatens a grave risk of serious bodily harm unless the instrumentalities are carefully maintained has a non- delegable duty to maintain those instrumentalities. Cannot delegate this responsibility (liability)  



aa. Maloney v. Rath- driver held responsible for a failure of a mechanic to fix faulty brakes that resulted in an accident. 

ii.. violation of state safety statutes


4. Policy Implications- Calabresi



a. loss distribution- employer/ insurance better able to handle the costs



b. loss minimization- deters employers from acting negligently; better able 

to deter risks and to hire more careful employees 
c. similarity to worker’s compensation- injury arises out of the course of 

employment 
d. strict liability particularly useful when the specific worker who caused the harm cannot be identified. 
II. Negligence- the omission to do that which a reasonable man person would do, or doing something which a prudent and reasonable man would not do, under all the circumstances. Fault- based liability. 

A. The Nature of Negligence 

1. The 4 elements of negligence


a. duty owed- to all people; “extends to remote and unknown persons” 


i. is a duty owed?



ii. how is the standard of care determined?


b. breach of duty



i. question of fact or res ipsa loquitur


c. causation



i. cause in fact



ii. proximate cause


d. injury, either physical or property



i. not emotional harm- Yania v. Bigan- emotional impact theory does not 

extend to adults 
2. Due care- the amount of care a reasonable person would use under the circumstances. The duty of due care is the standard. May require some businesses (common carriers) to take more precautions than others to reach a standard of due care, but they are not required by law to exercise anything more than due care. 


a. ex. Frederick v. City of Detroit, Dep’t of Street Railways- jury instruction correct that the City of Detroit was only charged with due care, not with a high degree of care
i. a minority opinion; common carriers often held to a higher degree of care

b. Reasons why common carriers must take more precautions to reach a standard of care

i. risk of harm evident


ii. power disparity- rider of a railway has no control 

c. jury determines the standard of due care 

3. Foreseeability- duty of care exists when harm is reasonably foreseeable. A person must take into account all the risks of injury that are reasonably foreseeable, which a prudent investigation would disclose
a. D must be acting affirmatively to be found liable- potential harm caused by D’s actions is foreseeable 

b. Blyth v. Birmingham Waterworks Co.- break in water main not foreseeable, as the frost was unpredictable based on past frosts 

i. Blyth definition of negligence- the omission to do something which a reasonable man, guided upon those considerations which ordinarily regulate the conduct of human affairs, would do, or doing something which a prudent and reasonable man would not do

c. notice- a form of due care required to protect customers from foreseeable harm. 
i. National Food Stores, Inc. v. Union Electric Co.- company had a duty to provide continuous and adequate service. An emergency situation does not free the company of the duty to provide notice to avoid undue harm when the harm was foreseeable. 
B. Defining “The Reasonable Person”

1. The objective standard is that level of care that an ordinary, reasonable prudent person would do in a similar situation

2. Holmes and intelligence- The law takes no account of the infinite varieties of temperament, intellect, and education
a. Reasoning behind it:


i. ease for the jury; predictability


ii. a certain average of conduct is necessary to the general welfare

b. . Vaughn v. Menlove- a negligent person not possessing the highest order of intelligence still judged by a “prudent man” standard

3. Restatement (Second)- the reasonable man is required to possess scientific knowledge common to laymen of the community, and must know the operation of well- known natural laws. A person must know risks of harm which is a matter of common knowledge. 

4. Mental infirmities- people with mental infirmities are still judged by an objective reasonable person standard.
a. difficult where to draw the line- would have to look into the nature and degree of each person’s disability. Would become a subjective standard. 

b. Rationale/ public policy arguments


i. loss suffered by the innocent must be borne by the guilty


ii. liability motivates the family to restrain the individual

iii. insanity or mental deficiency not an “easy out”- not able to simulate to create a defense to liability

c. Gould v. American Family Mut. Ins. Co.- although D was to be judged by a reasonable person standard, in this narrow exception, D not liable for harm he caused to P because the rationale did not apply, and P knew of the danger. 
d. Sudden mental infirmities still held liable- Batman case. 

5. Exception- physical infirmities. A departure from the general “ordinary reasonable man” rule is necessary. The test becomes what a reasonably prudent man suffering from the same maladies and disabilities under like circumstances as those at present would do. 


a. not a subjective standard, simply a different objective standard

b. Prosser reasoning- those who are physically disabled cannot possibly conform to the same physical standards as those without physical disabilities

c. Memorial Hospital of South Bend, Inc. v. Scott- a patient with a physical disability is not found contributorily negligent when burned by a bed pan flushing device. 

d. Hammontree v. Jenner- D who took all reasonable precautions that a like person with epilepsy would do is not liable for the effects of an epileptic seizure while driving.  

i. no notice of condition, no liability



aa. heart attack



bb. stroke

ii. CA- no strict liability for accidents arising from an epileptic seizure
-policy argument for not finding liability- applying strict liability would impose higher insurance premiums to epileptics 
-policy argument for finding liability- Calabresi 

6. Exception- children. The standard of care required of a child in contributory negligence and self- defense cases different from that of an adult.

a. exception- Dellwo v. Pearson- the child exception not accepted when the child was engaged in an “adult” activity of driving a motor vehicle. The child’s behavior put others in danger- a hazardous, licensed activity.
C. The Respective Roles of Judge and Jury- determining whether an issue should be resolved by the judge or jury 

1. A jury determines issues of fact. When there is no evidence for the jury to consider, a judge determines the outcome. 

2. When a state of facts are repeated in practice, it no longer is given to the jury and instead becomes a matter of law. Standard of care is set by the court. Holmes and Nixon concept 
3. Holmes- “a judge who has long sat at nisi prius ought gradually to acquire a fund of experience which enables him to represent the common sense of the community in ordinary instances far better than an average jury… the sphere in which he is able to rule without taking their opinion at all should be continually growing.” 

4. Lorenzo v. Wirth- the defendant was not under a duty to stand guard of her property. D may assume that P has common knowledge of the Boston area. (court determined standard of care in Boston= no duty) 

5. Baltimore & Ohio R.R. Co. v. Goodman- where there is a clear standard of conduct, there is no issue for the jury. A plaintiff who did not stop, look, and listen for a train cannot recover for being hit.

a. Cardozo- advised against courts creating standards of behavior that amount to rules of law 

D. Cost- Benefit Comparisons- a reasonable person is a rational person, and therefore makes decisions using a cost- benefit analysis. Negligence is failing to follow cost- benefit analysis 
1. Adams v. Bullock- costs of putting the trolley line underground much greater than the cost of an unlikely risk of harm (a boy swinging a wire and subsequently getting burned.) 
2. Learned Hand formula: an economic meaning to negligence. 

a. the likelihood that his conduct will injure others (P)

b. the seriousness of the injury if it happens (L)

c. the interest he must sacrifice to avoid the risk (B)

d. Therefore, liability depends on whether B is less than L x P. Puts a cost 

on prevention of injury. 


3. Restatement (Second)- the risk is unreasonable and the act is negligent if the 

risk is of such magnitude as to outweigh what the law regards as the utility of the act or of the particular manner in which it is done. 

4. Fails to address accident avoidance by the victim. 

5. Posner- the goal of the tort system is to come up with a method that produces the lowest possible sum of the cost of accidents and the cost of preventing accidents 

6. Coase Theorem- in a world without significant transaction costs, the liability rule would not ultimately affect the level of safety precaution. Instead, market negotiations between parties would achieve the same equilibrium- they would figure out who could avoid the accident most cheaply. (spongy bumpers example) 

a. the future is predictable to defendants

b. there are no cost expenses 


c. juries would always be able to figure out whether there was negligence 

d. there would be no litigation costs 
7. In a world with transaction costs, many claims do not get filed. 
E. The Role of Custom


1. Customary care equaled reasonable care. 
a. Lehigh & Wilkes- Barre Coal Co. v. Hayes- P’s son was killed working in a coal mine. D’s machines did not have a warning device to them. The Supreme Court of Pennsylvania held that D was not liable for P’s son’s death. There was no proof that D neglected to follow any precautions that were ordinarily observed, and a warning device was not a customary precaution in the coal mining industry. The Court stated that D was not responsible for using the safest machinery possible; he only needed to provide materials that were ordinarily used, even if a reasonably prudent person would have acted differently. 

i. justifying the use of custom- a worker in a colliery knows about what precautions should be used more than an average jury member 

ii. free market argument- workers will choose the safest employer if it is important 


2. The standard of custom cannot be substituted for the use of reasonable care.

a. La Sell v. Tri- States Theatre Corporation- P fell on a step between the aisle and the seats in a movie theater and struck her head. The Court held that, although the theatre’s lighting and construction were in accord with customary practices of theatres, the theatre was not free from liability- they were to be judged by a reasonableness standard instead. The Court stated that following custom is merely evidence, and is not conclusive. Customary care and ordinary care are not always synonymous. 

i. customary standard too hard- custom difficult to determine 


ii. “hazardous businesses” such as movie theatres required to use 

as many precautions as are necessary to eliminate danger 

iii. an example of higher regulation coming out of the New Deal- lack of faith in the free market? 

iv. A general rule exists that P cannot admit evidence of subsequent repairs by D (as D did in La Sell)- its admissibility may deter future defendants from taking subsequent precautions.  

3. Private rules and regulations are generally not admissible. Would deter a person from using excess caution. 

3. Medical standards- locality vs. national rules
a. Brune v. Belinkoff- D administered a spinal anesthetic to P that was of normal dosage to New Bedford, but excessive in other areas. The Supreme Judicial Court of Massachusetts overruled the locality rule (a doctor is only required to possess the skill that other physicians in similar localities and similar opportunities to gain information have). Instead, they state that the standard is whether the physician has exercised the degree of care of the average practitioner. It is permissible to consider the medical resources available to the physician as only one circumstance in determining the skill and care required. 




i. applied to specialists as well



ii. policy implication- makes it easier to sue doctors 




iii. states now have an infinite variety of standards, national and 

local, for general practitioners and specialists. 
4. Expert testimony- “if the subject in question is so distinctly related to some science, profession, or occupation as to be beyond the ken of the average lay person, expert testimony is usually required to prove the standards of care. Where negligent conduct is alleged in a context which is within the realm of common knowledge and everyday experience, the plaintiff is not required to adduce expert testimony.” 


5. The duty to disclose/ materiality
a. Canterbury v. Spence- P underwent surgery on his vertebra. D did not disclose the risk of the surgery, and P was subsequently injured. The Court did not agree with the custom rule regarding disclosure, and instead held that a doctor has a duty to disclose when it is reasonable under the circumstances. Risks that are material (a reasonable person would find it a significant factor in deciding whether to have the procedure or not) must be divulged. In addition, in order to succeed in a malpractice suit, there must be am objective causal connection between the failure to disclose and the injury- disclosure to a reasonably prudent person in the same situation as the patient would have decided against treatment. A doctor must therefore disclose inherent and potential hazards, alternatives to treatment, and results likely if patient does not get treated. 
i. current disagreement over whether the standard of care in consent cases is determined by medical custom, thus requiring expert testimony. Canterbury the minority. 

ii. most courts reject Canterbury’s objective test of causation

b. Exceptions

i. when a patient is unable to consent and the harm from failure to treat is imminent and outweighs the harm of treatment (cost- benefit analysis) 

ii. when a patient becomes so emotionally distraught by disclosure that he loses the ability to make a rational decision or may suffer emotional damage

iii. common knowledge

F. The Role of Statutes- negligence per se

1. Definition- “Where a statute or municipal ordinance imposes upon any person a specific duty for the protection or benefit of others (duty), if he neglects to perform that duty (violation of duty), he is liable to those for whose protection or benefit it was imposed for any injuries of the character which the statute or ordinance was designed to prevent, and which were proximately produced by such neglect (causation).” 

a. Similar to the concept in Palsgraf- the statute embodies a foreseeable risk that a person must take into account

2. Advantage of negligence per se- predictability  




i. a person can predict what others will do (Holmes) 



ii. a jury has a standard by which to judge

3. Why courts read a standard of care into statutes where it is not explicitly written


a. legislature intended the statute to be read into


b. the legislature did the cost- benefit analysis; deference to their opinion

i. a person does not have to do his own cost- benefit analysis.

ii. Thayer- a person’s individual reasoning should not override the legislature’s reasoning 


c. reasonable people do not violate the statute

4. Negligence per se applies to cases in which P was among the class of individuals that the statute was intended to protect, and the injuries are of the character of injuries that the statute was designed to prevent. 

5. Violation of a statute is negligence itself, because it is willful failure to follow safeguards provided by the law. (conclusive) 

a. A general and predictable rule. When a P violates a statute, there is a prima facie case for contributory negligence. 
b. Martin v. Hertzog- a P driving her car without her lights on is contributorily negligent for violating a statute requiring the use of headlights. The jury should not have been given the opportunity to consider whether P’s actions constituted contributory negligence (the jury has no dispensing power to define duty in this case). P’s actions in violation of a statute were not evidence of negligence, they were negligence. The fact that the violation is very likely to cause the injury is enough to establish negligence itself. 
c. Reasoning- Thayer- if a court states that a breach of an ordinance is only evidence of negligence, they imply that a person may reasonably defy the legislature’s foresight- his foresight is better than the legislature’s foresight. 
c. Exceptions

i. when the law is so obscure, unknown, or outmoded, a person may reject a statutory standard. 
ii. a person can still be found negligent even when following a statute, if his behavior was unreasonable 

        
6. Violation of a statute is only evidence of negligence. (evidence) 
a. Tedla v. Ellman- the court reasoned that the statute that required P to walk on the left side of the street was a general rule that imposed no definitive duty of care. It is not reasonable to assume that the legislature meant to put P at risk. 
a. Court wanted people to conduct their own cost- benefit analysis and not be bound by a statute

b. Where the unusual occurs, observance of the rule defeats the purpose of the rule 

7. Violation of a statute creates a rebuttable presumption of negligence. (presumption) 
a. Combs v. Los Angeles Ry. Corp.- P standing on a step on a street car was thrown from it. The Court found that a jury instruction permitting excuse of conduct under some circumstances was correct- the negligence of P is not conclusive. Instead, this finding can be overcome by other evidence that makes the action excusable, justifiable, or such that might be reasonably expected from a person of ordinary prudence (as the jury found in this case) 


i. Traynor’s dissent- supports the Martin rule. P was guilty of contributory negligence as a matter of law. 

b. The vast majority of jurisdictions either follow the Combs presumption rule or the Martin conclusive rule/ Traynor minority opinion. 


8. General excuses to liability under negligence per se 



a. impossibility- the action could not have been avoided



b. emergency- the concept of necessity 

9. Violations of municipal ordinances and federal or state administrative regulations can constitute negligence per se. 

G. Proof of the Breach and Res Ipsa Loquitur 

1. Res ipsa loquitur- “the thing speaks for itself.” Provides a permissible inference of negligence. 3 requirements must be met:

a. the accident must be of a kind which ordinarily does not occur in the absence of someone’s negligence

b. it must be caused by an agency or instrumentality within the exclusive control of defendant

c. it must not be due to any voluntary action on the part of the plaintiff

d. followed by a majority of states

2. The exclusive control requirement can be met by having ultimate control. 

a. Colmenares Vivas v. Sun Alliance Insurance Company- P met the 3 requirements of res ipsa loquitur when attempting to recover damages for an accident occurring on D’s escalator. Importantly, the Court stated that, in regards to the second requirement, D had a non- delegable duty to maintain the escalator. Therefore, a D only has to have ultimate control of an instrumentality to have exclusive control of it.

i. this concept also reflected in Restatement (Second)- exclusive control requirement may be met even though responsibility was shared or someone else had physical control 

3. The exclusive control requirement can be met by right of control. 

a. Ybarra v. Spangard- a P was injured while unconscious on the operating table. The Court finds that the number or relationship of the defendants does not determine whether res ipsa loquitur applies (the instrumentality requirement). Therefore, all those Ds who had right of control over P’s body or the instrumentalities which might have caused the injuries may properly be called upon to meet the inference of negligence by giving an explanation of their conduct

4. The circumstances surrounding the harm must afford reasonable evidence, in the absence of explanation by the defendants, that the accident arose from want of care. 
a. Sullivan v. Crabtree- although the circumstances evidence negligence, they do not require an inference of negligence, when another contrary finding could be made. The defendant could have lost control of his vehicle because he was negligent or because of something outside his control. 

i. car accident cases generally do not invoke res ipsa loquitur


5. The procedural effect of res ipsa loquitur

a. it warrants an inference of negligence which the jury may draw or not. A majority rule. The doctrine is just another piece of circumstantial evidence. 



i. Sullivan v. Crabtree and Colmenares Vivas
b. it raises a presumption of negligence which requires the jury to find negligence if the defendant does not produce evidence sufficient to rebut the presumption. However, the burden of convincing the jury is still the plaintiff’s. 
c. it not only raises a presumption of negligence, but also shifts the burden of proof on the defendant and requires him to prove by the preponderance of the evidence that the injury was not caused by him. 


i. Ybarra v. Spangard
6. 3- prong test has been replaced by the Restatement (Third)- “it may be inferred that D was negligent when the accident causing P’s harm is a type of accident that ordinarily happens because of the negligence of the class of actors of which the D is a relevant member” 

III. Contributory Negligence and Comparative Fault
A. Contributory Negligence- an affirmative defense. Conduct on the part of the P which falls below the standard to which he should conform for his own protection, and which is a legally contributing cause co-operating with the negligence of the defendant in bringing about the P’s harm. Restatement (Second) 

1. The burden of proof falls on the defendant. 

2. If proved, a complete bar to recovery- in 4 states only: MD, NC, AL,VA
3. Legally contributing cause- if, and only if, P’s action is a substantial factor in bringing about his harm and there is no rule restricting his responsibility for it. P’s conduct is a cause of his harm. Restatement (Second) 
a. Gyerman v. United States Lines Co.- P was injured when falling sacks of fishmeal that he knew were negligently stacked fell on him. The Court found that P was not contributorily negligent- although P did fall below the ordinary care standard to which he should conform for his own protection, P’s failure to report the unsafe condition was not a legally contributing cause in bringing about his harm (D did not show that if P had reported, the harm would have been diminished) 

4. Two common types of conduct that customarily constitute contributory negligence 

a. the person knew about the risk and proceeded to act anyway

b. the person unreasonably failed to investigate risks
      5. Prosser- justifications for contributory negligence

a. it is an intervening cause that prevents D’s negligence from being a proximate cause

b. tends to discourage accidents by encouraging personal safety

c. penal basis- punishes the P who comes to court without “clean hands”

d. preservation of individual freedom; industries could not have survived if they were found negligent in every situation

e. a screening device- keeps cases from being filed, litigated, and presented to the jury

B. Assumption of the Risk- a P knows the risk and voluntarily agrees to take a chance. 
1. Under contributory negligence, it is a complete bar to recovery. Therefore, historically, an affirmative defense. Today, disclaimers for liability negate the affirmative defense. Disclaimers negate the duty.  

2. Courts are very confused over this issue- is it really a separate defense?  


3. Disclaimers and assumption of the risk- Seigneur v. National Fitness Institute, 
Inc.- P signed a membership contract with D that contained a disclaimer releasing liability from D. During a fitness evaluation, P was injured. The Court of Special Appeals of Maryland found that D did not provide an essential service to P, and therefore, the exculpatory clause was upheld (it did not fall within one of the three exceptions voiding exculpatory clauses.)
a. the court supported the right of the parties to contract as they please, including making exculpatory clauses 
b. 3 exceptions where the public interest will render an exculpatory clause unenforceable:

i. where D intentionally causes harm or engages in acts of reckless, wanton, or gross negligence

ii. when the bargaining power of one party is so grossly unequal as to put that party at the mercy of the other’s negligence
aa. To possess a decisive bargaining advantage over a customer, the service offered must usually be deemed essential in nature
iii. when the transaction involves public interest
c. The Maryland court stated that, when determining whether an exculpatory clause violates the public interest, one must look at the totality of the circumstances of any given case against the backdrop of current societal expectations. Didn’t favor strict reliance on factors. 
d. Tunkl factors (not used by MD court) in determining whether the public interest has been violated


i.  business is of a type generally subject to public regulation


ii. service is of great importance to public

iii. defendant holds itself out

iv. advantage in bargaining power

v. adhesion contracts

vi. P’s property is placed under the control of the defendant

4. Exculpatory clauses must utilize unmistakable language. Gross v. Sweet- P took parachute lessons from D and signed a responsibility release. P was injured when he came into contact with the ground. Because D did not express its intent clearly and in unequivocal terms, it was not free from liability for P’s injuries. The exculpatory clause did not contain any language releasing D from liability for any enhanced danger besides the normal danger in parachute jumping. The language of the clause needed to be unmistakable, clear, and coherent. 
a. the New York Court states that the law frowns upon contracts intended to exculpate a party from the consequences of his own negligence. Although these contracts are generally enforceable, they are subject to close judicial scrutiny. (unlike MD court) 

b. Jones’ dissent- believed that any disclaimer of liability for a parachute jumping company would necessarily imply fault or negligence claims. Therefore, he did not believe that the language in the clause could have been any clearer without actually using the word “negligence.”


c. Exculpatory clauses must also be conspicuous. 


5. The “innkeeper” standard- “when a facility becomes a place of public 

accommodation, it renders a service which has become of public interest in the manner of the innkeepers and common carriers of old… defendant’s facility may be privately owned, but that characteristic no longer overcomes a myriad of legitimate public interests.”  Therefore, a ski area’s own negligence is not an inherent risk. 
6. Implied consent and sports spectators- Brown v. San Francisco Ball Club- P was hit by a ball in a baseball stadium. The Court held that, by voluntarily entering into the sport as a spectator, a person knowingly accepts the reasonable risks and hazards inherent to the game, even if he does not know the specific risk. P’s injury did not flow from any negligence from D, because D discharged its duty to its spectators by providing the opportunity for screened seats. 

a. implied consent also applies to participants in athletic contests.  In order to avoid implied consent, there has to be more than a violation of the rules.


b. like Lorenzo v. Wirth- D can assume that P has ordinary knowledge of 

the danger. 

7. Traditional assumption of the risk

a. express, contractual assumption of the risk (disclaimers)- there is no duty owed. A bar to recovery. 
b. implied consent- both bars to recovery

i. a worker took on the risk of a reasonably safe workplace


ii. an employer was negligent and the worker was aware of the 

danger, but continued to work


aa. unreasonably assuming a known risk (saving a hat)


bb. reasonably assuming a known risk (saving a child) 

8. Comparative negligence and assumption of the risk- Blackburn v. Dorta- the court states that assumption of the risk does not need to be a separate defense under comparative negligence. Under traditional assumption of the risk, a parent entering a burning house to save his child would be barred from recovery because he voluntarily assumed the risk; the Court stated that this was unjust. When a P has reasonably encountered a known risk created by D, he should not be barred from recovery. Assumption of risk can be subsumed by contributory negligence- a person who acted unreasonably in the face of danger will have a lowered recovery, but will not barred.  


a. reflects a trend towards abolishing assumption of risk 


b. most courts maintain a separate assumption of the risk defense 
C. Comparative Fault- responsibility for damages should be determined according to the relative degree of the fault of the parties. Adopted in 45 jurisdictions. 

1. Arises out of criticism for contributory negligence. 


a. inequitable- it fails to distribute responsibility in proportion to fault



b. haphazard and unsatisfactory process- it does not permit public 
confidence in the ability of legal institutions to assign liability on a consistent and just basis 
2. Courts differ in what they compare in determining comparative fault.

a. relative degrees of fault- compares the levels of culpability. Most common.

b. who caused the damage- compares the extent to which each party’s 

fault contributed to P’s injury

3. Two basic forms of comparative fault

a. pure comparative fault- liability determined in direct proportion to the amount of negligence of each party

i. Li v. Yellow Cab of California- the CA court adopts a pure comparative fault standard. Does not believe this power lies only with the legislature.

ii. Most common when comparative fault standard is adopted by judiciary

b. modified comparative fault- apportionment based on fault up to the point at which P’s negligence is equal to or greater than that of D. 

i. makes screening of cases easier again


ii. most common when comparative fault standard is adopted by 

legislature 

vii. two forms

aa. “not greater than”- if P’s fault is greater than D’s, no recovery

bb. “not as great as”- can recover as long as P’s fault is not as great as D’s. Minority of jurisdictions 

4. Interrogatories used to show the percentages of fault attributable to both P and D

5. Comparative fault generally not imputed in family situations- parents’ fault for their children’s behavior generally not taken into account 

6. The seat belt defense- applicable when the nonuse of the seatbelt was unreasonable, and when nonuse causes injuries that would not have originally occurred/ injuries that were advanced. 

a. The burden of proof is on D 

b. Law v. Superior Court for the County of Maricopa- under comparative fault, if a P chooses not to use an available, simple safety device, P may be at fault (the jury may consider it to reduce damages given to P under comparative negligence). Used the doctrine of avoidable consequences- P has a duty to use reasonable care to avoid aggravating injuries from an accident. 
i. under contributory negligence, lack of seat belt use generally not a bar to recovery, or a mitigation to damages. 

      ii. avoidable consequences generally applies to conduct after the injury 
IV. Apportionment of Liability Among Defendants 

A. Joint and Several Liability 

1. Tradition form of joint and several liability- P could collect the entire amount of damages from any D, or from any combination of them. P could only collect once. There was no contribution- courts refused to settle disputes among Ds or assess degrees of fault. 

a. Public policy consideration- deep pocket defendants- P will choose the most solvent D. 

b. Exception to no contribution rule- indemnification through employer- employee relationship or through contract. The indemnified party paid all of the damages back to D. 
2. Joint and several liability under comparative fault- P can collect from either D only once for the damages not attributable to his own fault. 

a. in a state with contribution statutes, a D may sue for contribution. 

b. Trend towards joinder of a deep pocket D, despite remoteness from injury

3. Walt Disney World Co. v. Wood- P was injured by her fiancé when he rammed the car she was driving at Disney World. P sued Walt Disney World to recover. The jury found P 14% at fault, her fiancé 85% at fault, and D 1% at fault. Under joint and several liability, D was held responsible for 86% of the damages. The Supreme Court of Florida upheld the judgment, stating that they could not say with certainty that joint and several liability was unjust. They believed this matter should be taken up by the legislature. Public policy considerations supporting joint and several liability:

a. the injury is indivisible; therefore, damages cannot be apportioned. Where D’s negligence was a proximate cause of the damage, he is liable. (All Ds were negligent and a cause) 
b. when P is not guilty of negligence, he would still be forced to bear the burden of the loss if one of the tortfeasors were not able to financially satisfy his share of damages. Elimination of joint and several liability would lead to a deleterious effect on P. 
c. even when P is at fault, he is less culpable (he only harmed himself, not another)
4. Arguments against retaining joint and several liability in a comparative fault system (the dissenting opinions) 

a. McDonald- joint and several liability and comparative fault are consistent with each other. Comparative fault recognized the ability of a court/jury to apportion damages; therefore, it is not impossible for a court to divide the injury. 

b. When joint and several liability first existed, P was fault- free (contributory negligence). The law thus compensated P for the inherent inequalities in the tort system. This no longer exists- Ps at fault under comparative fault system. 

c. A P necessarily takes on the risk that a D will be insolvent; should not change when there is more than one D. Ps take the parties as they find them. 

d. Not every D better able to spread the loss (loss distribution). 

e. Overton- most jurisdictions only let a P recover from a D under joint and several liability when D’s negligence is greater than P’s or D’s negligence is at least 50%. 
5. Alternative approach- several/ proportionate liability- holding D liable for only the percentage of damages attributable to its own proportion of fault, as determined by the jury. If a D is judgment proof, P cannot recover that amount- ignores the fact that that D’s negligence was a necessary cause of the injury. 
a. state legislatures have recently abrogated joint and several liability

6. Other alternative approaches 

a. Restatement (Third) approach/ ALI approach (percentage of percentage) to what happens when there is an insolvent D:

“If a D establishes that a judgment for contribution cannot be collected fully from another defendant, the court reallocates the uncollectible portion of the damages to all other parties, including P, in proportion to the percentages of comparative responsibility assigned to the other parties.”
b. applies only when P is negligent 

B. Financial Responsibility For Liability Among Tortfeasors

1. Illinois Joint Tortfeasor Contribution Act- a response to traditional joint and several liability. Permitted contribution among tortfeasors. NOT comparative fault- only looks at defendants. 
a. the right of contribution only exists for a tortfeasor who has paid more than his share of the common liability. No tortfeasor must make contribution beyond his own pro rata share of the common liability (determined by relative culpability) 
b. i. exception- If one of the tortfeasor’s damages is uncollectible, the remaining tortfeasors split the unpaid portions in accordance with their pro rata liability. If there is only one other tortfeasor, that tortfeasor is responsible (joint and several liability remains)
c. Any tortfeasor who settles with the claimant is discharged from liability, but may not recover contribution. Settlement must be in good faith. 
d. The remaining tortfeasors are still responsible for the remaining liability. 

a. Public policy implication- permitting the remaining tortfeasor to recover the difference would create a disincentive to settle. 

2. Determining a tortfeasor’s fair share

a. Illinois- although IL uses the phrase “pro rata”, they mean relative culpability. Most states follow this.

b. Some states do apply pro rata, and divide the amount equally among parties. 

3. A D can recover for contribution after the court enters judgment for P against the two (or more) Ds. D must make a motion for allocation of damages according to the respective shares of fault. 
C.   Limitations on Liability- determination of liability is altered by the identity of the defendant or the nature of his relationship with the plaintiff. 
4. In earlier eras, immunities barred liability. Now, general trend towards abrogation. 
5. Interspousal immunity- originally existed because husband and wife were a single legal entity; continued because suing for every tort in a marriage was seen as extremely complicated and unnecessary (marriage dissolutions their own proceedings.) Most states now have abrogated this, while some others provide exceptions (MD- outrageous, intentional tort not given interspousal immunity) 

6. Parental immunity- abrogation has proceeded slowly. Immunity still exists for conduct inherent to a parent- child relationship and the exercise of discretion. However, parents are able to be held liable for torts other than ones arising out of core parenting activities, including dual capacity torts (acting as a doctor and mother.) Also, recovery permitted for sexual abuse and intentional killing of the other parent. 
7. Charitable institution immunity- originally, charitable institutions were not held liable for the negligence of their employees in an attempt to limit the diversion of funds. Protected churches, hospitals, etc. from being crippled by tort claims. However, now very limited- liability insurance exists. 

8. Government/ sovereign immunity- traditionally, government immune from liability without its consent. Policy justifications- would take funds from other uses/ cause taxes to be raised, penalize state for performing solely state functions, penalize legislature for using discretion in developing a policy, and would undermine the confidence of the court system. However, this violates the fundamental right to redress harms. Most states, as a result, passed states torts claims acts- courts remove sovereign immunity, and legislatures restore some protections (immunity only waived for certain torts). 
a. MD- P can recover fairly easily

b. Different states apply different procedural rules for bringing a suit against the government 

c. Suing cities- if the city is engaged in a non- traditional act, resembling private actions, they can be sued like a private defendant. However, very inconsistent application. 

V. Proximate Cause
A. Cause in fact/ but- for causation- D’s conduct was a necessary antecedent of the injury. D’s negligence is regarded as cause of injury if, but for D’s tortious conduct, P would not have been injured. 
1. All other possibilities must be ruled out to establish cause in fact- Wolf v. Kaufmann- P’s intestate was found injured and unconscious at the base of D’s stairs. The Supreme Court of New York held that P did not have a claim against D because there was no proof of causal connection between the accident and the absence of light in D’s house; there was no proof that the injury would not have occurred without D’s negligence. Many conjectures for the cause of the harm could be asserted.
a. Calabresi would argue against the importance of cause in fact and state that D should be held liable in order to minimize loss. 

2. The natural and ordinary course of events establish by the preponderance of the evidence that there was a cause in fact- Reynolds v. Texas & Pac. R. Co.- P’s wife, a corpulent woman, fell down D’s stairs, which were not properly lit. The Supreme Court of Louisiana held that P could recover even though there was a possibility the accident happened without D’s negligence. D’s negligence was of a character naturally leading to an accident, and multiplied the chances of one. The violation of a rule itself is evidence of causation when it increases the probability of injury. “Courts consider the natural and ordinary course of events, and do not indulge in fanciful suppositions.” 

a. inconsistent with Kaufmann 


b. reflects the current trend 


B. Multiple (all contribute to an injury) or Indeterminate (one among many 

caused the harm) Defendants
1. Corey v. Havener- 2 Ds frightened P’s horse and caused injuries. The Court held that P did not need to show which D caused what harm. Because both Ds were at fault, it was acceptable for the two Ds to be tried severally and both be held responsible under joint and several liability (harm was indivisible). Concert of action was not necessary for recovery.
a. concert of action- a civil conspiracy. When tortfeasors are indeterminate and P does not know who caused the harm, concert of action permits P to recover.  

2. Alternative liability theory- Summers v. Tice- 2 Ds shot in P’s direction and P was injured by one of the bullets, although he does not know which one. The Court permitted P to recover against both Ds. Under the alternative liability theory, the burden then falls on the Ds to determine and apportion negligence; they are in a better position to do so.  
i. loss distribution, loss minimization, and corrective justice arguments


ii. different from res ipsa loquitur- it is already known that Ds were 

negligent. 



3. Market share liability theory, an alternative to causation- Sindell v. 
Abbott Laboratories- P’s mother ingested DES, negligently manufactured and marketed by D (cancer- causing). P sought damages, but could not name which D’s product caused the damage- could not determine fault. The Supreme Court of California created a new rule- each manufacturer is held liable for the proportion of the judgment represented by its share of that market, unless it proves that it could not have made the product which caused P’s injuries. Liability for producing a negligent product that could have reached P. Applies to cases where P cannot name the responsible D, like Summers, and when all Ds created an identical product (fungibility.) 
a. policy implications- loss distribution and loss minimization, and corrective justice (P caused no harm at all) 
b. Richardson dissent- this new rule negates causation, or a reasonable connection between the act of D and the damage to P. Very unfair to Ds. The legislature should make such decisions, not the courts. 

c. P’s theories, commonly used in mass products liability cases 

i. alternative liability did not apply because there is a 

possibility that none of the Ds caused the harm; the burden for them to produce who caused it too great

ii. concert of action did not apply because D did not have a common plan/ tacit understanding to fail to conduct adequate tests or to give adequate warnings; instead, they used common practices of the industry (endorsed by FDA)

iii. industry- wide liability cannot be applied because it only applies to actions against a small number of businesses that jointly controlled the risk. That was not the case here. 

4. Skipworth v. Lead Industries Association, Inc.- P harmed by lead paint. Sued several Ds, and could not identify the specific manufacturer who caused the harm. The Court holds that market share liability does not apply to lead paint cases- it does not meet the Sindell requirements (all Ds potential tortfeasors, the product is fungible.) Not all of the named Ds were potential tortfeasors, and the different lead paints all had different risks; the Court could not determine each manufacturer’s liability in approximation to its responsibility for the injuries caused by its own product. 
a. shows how difficult market share liability is to apply; limited mostly to DES cases 

C. Proximate causation- deals with the extent of D’s liability as the linkage becomes more and more attenuated. The scope of liability; a limitation on liability. 
1. Calabresi’s causal link- an activity will increase the chances that the injury would occur.

a. Berry v. Sugar Notch Burough- P, a motorman, was injured when D’s tree fell on him while he was driving his train. P was speeding. The Court held that D’s argument, but- for causation, was not enough (but for the speeding, the tree would not have happened to fall on P). Instead, D needed to show that P’s action would increase the probability of the injury again and again- that the speed was a cause or a contribution to the accident. 

i. most courts would find no liability in D. 



2. Forseeability 

a. In re Polemis- D’s negligence caused a board to fall into P’s ship’s hold, causing a fire. While some damage was foreseeable, a fire was not. The Court holds that D is responsible for all damages. They did not have to foresee the specific type of harm that took place, they just had to foresee that some type of harm would occur. D held liable for direct consequences (the damage must not be caused by independent causes having no connection with the negligent act).

i. if D was not a direct cause, P bears the cost; the opposite of loss minimization and loss distribution (independent causes are not relevant) 

b. Palsgraf v. Long Island R.R. Co.- seen as a duty of care issue, not a proximate cause issue (a question for the judge). P injured when a boarding passenger on a train dropped a package of fireworks. Cardozo majority- “the risk reasonably to be perceived defines the duty to be obeyed, and risk imports relation.” The duty is owed to an individual, not a group (person to person). A duty is owed when the risk to P is reasonably foreseeable. In this case, the P was not foreseeable. 
i. Andrews dissent- this case involved proximate causation (given to the jury.) A duty is owed to society (unforseeability of P is not a bar to recovery). If one acts unreasonably, there is a duty to anyone who is injured (if there is a duty, then look to causation). 
aa. Proximate cause is practical politics. Proximate causation determined by: whether there was a natural and continuous sequence between cause and effect, was one a substantial factor in producing the other, was there a direct connection, is the cause likely to produce the result, could the result be foreseen, is the result too remote from the cause? 
bb. Andrews most often interpreted (wrongly) to mean that proximate causation does not require forseeability. 

ii. Majority follows Cardozo, but a substantial minority follows Andrews, including the Restatement (Third.) Calabresi jives with Andrews. 

iii. Courts today discuss this case as concerning forseeability of harm, not a plaintiff. 

c. Wagon Mound I- Although it was foreseeable that some harm would occur to P, D did not know and could not have known that oil on the water was capable of setting fire to P’s dock (that that type of damage would occur). Therefore, the Privy Council held that the essential factor in determining liability is whether the damage is of such a kind that a reasonable man should have foreseen it. Reverse of Polemis. 

i. an extention of Palsgraf- P and type of harm must be foreseeable 

ii. a modest majority of states think that the type of risk does not need to be foreseeable in order to recover

d. Wagon Mound II- the same fire as WMI, except the shipowners are the plaintiffs instead of the dockowners. Trial court finds that the damage was not reasonably foreseeable. However, the Privy Council finds that, although the harm was rare, it was not impossible. Some risk of fire was evident to D. The Court states that, unlike other cases where the risk was very small, this case involved little burden on D to get rid of the risk (cost- benefit analysis). A cost- benefit analysis therefore must take all risks, even small ones, into account. All risks are foreseeable. 
i. leads to the same result as Polemis 

	
	Forseesability of plaintiff 
	Forseeability of type of risk

	Unforseeability of something necessarily bars recovery
	Cardozo in Palsgraf- slight majority. P must be foreseeable. 
	WMI (but consider WMII). A risk that materializes that is different from foreseeable risk not recoverable. 

	Unforseeability of something does not necessarily bar recovery
	Andrews in Palsgraf- unforseeability of P not the only thing that matters. 
	Polemis- modest majority. The type of risk is irrelevant, if there is a forseeable risk at all


e. thin skull rule- once a harm is foreseeable, oersonal circumstances of/ extent of damages to a P are not taken into account. D takes his victim as he finds him. 

f. In the vast majority of cases, the jury instructions on causation charge the jury that, if they find that D’s actions were a substantial factor in P’s injury, P can recover. “Substantial factor” extraordinarily unsatisfactory. 

3. Intervening and superseding causes in relation to forseeability 
a. Intervening causes- D commits a tort, and a later D commits another tort, and both harm P. Ds held jointly and severally liable, and can sue for contribution. Intervening cause defined only by sequence. If the intervening act was reasonably foreseeable, it does not block the first act from being a proximate cause.  

b. Superseding causes- D2’s tort breaks the chain of causation between the harm and D1’s tort. If the intervening cause is unforeseeable from the first cause, then it becomes a superseding cause. 
c. Last wrongdoer rule- the closest cause of the harm is the only cause held liable for the harm. Asserts that there is only one proximate cause of an injury. This rule NOT followed. 

d. Liney v. Chesnut Motors, Inc.- D left a car outside with the keys in the ignition. The car was stolen and the thief drove it in a careless manner and hit P. The Supreme Court of Pennsylvania held that D could not have foreseen the harm that would come to P. Therefore, the thief’s actions were a superseding cause; D’s actions were a remote cause. 

i. reasoning behind the Court’s decision- may have not wanted to find D liable for criminal acts. This case probably actually an intervening cause!
e. Modave v. Long Island Jewish Medical Center- P was refused admittance at D1’s hospital. At D2’s hospital, P’s injury was further aggravated. When the first D’s harm is a cause in fact of the second injury, P can recover from the first D (but- for), and when the negligence at the second hospital is foreseeable, the first D is liable. (proximate cause).  In this case, the transfer to the second hospital is caused by the first hospital’s conduct, but it is not caused by any negligent aspect of D1’s conduct- D1 did not create an original harm that made D2 behave in a different (and negligent) way. P would have gone to D2 regardless of negligence on D1’s part. D1 is therefore not liable for D2’s negligence. 


i. generally, medical malpractice is foreseeable. 


ii. “A negligent driver normally is responsible for all the harm 

occasioned by subsequent malpractice in the course of treatment, whether the malpractice is by one hospital or two; the driver’s negligence is plainly a cause- in- fact of all the subsequent harm, and the intervening malpractice is regarded as being within the scope of the risk.” 

f. Intentional torts and criminal acts are generally not seen as foreseeable.  

i. exception- Bell v. Board of Education- P’s teacher neglected to chaperone P on a school field trip, and P was raped. The Court held that rape was a foreseeable intervening act; the very purpose of the school supervision was to shield children from such acts of violence. Therefore, the criminal act was not superseding cause.

VI. Visitors on land/ Premises liability 


A. Common law distribution of premises liability


1. Invitee- owed a duty of reasonable care, including the landowner’s duty to 

inspect and discover unreasonably dangerous conditions and to protect the visitor. Public invitees or business visitors. 

a. UPS men 

b. When a building is adapted for business uses, one who comes upon the premises for a purpose connected with the business carried on or in the interest of the occupant, does so under an implied invitation as one to whom is owed a duty of care. (Brosnan P did not meet this standard) 

c. Mississippi case- P able to recover as an invitee when she stopped to use the bathroom at a service station, because there was the possibility that P would have purchased something. 

2. Licensee- A person who is privileged to enter or remain on land only by virtue of the possessor’s consent. Owed a lesser duty of care. If the possessor knows about a dangerous condition, and the dangerous condition is concealed so that it is not obvious to the land guest, there is a duty to warn. D also has to warn of dangerous conditions that he has reason to know.

a. social guests, and police and fire personnel 
b. Brosnan v. Koufman- P entered D’s building to mail a letter and was injured when the stairs he was on collapsed. The building had a corridor that many people used as a pass- through; it had a cigar stand, a telephone booth, and a mail box. P was not permitted to recover because he entered the premises for his own convenience- he was a licensee. P did not show that he was an invitee- he did not show that the mailbox was intended for public use (no sign, no advantage to D). Therefore, D did not have a duty to inspect. 
c. Frustration and inconsistent results in the courts over the distinction between invitee and licensee, particularly in those jurisdictions still requiring a prospective economic benefit to the landowner before a visitor is categorized as an invitee. 


3. Trespasser- no duty is owed. 
a. Osterman v. Peters- 4 year old falls into a neighbor’s pool and drowns. A Montgomery County Code requires that private pools be fenced and have a self- closing gate. The parents claim negligence and negligence per se. However, P cannot recover because the child was a trespasser. A trespasser is given no rights except against willful and wanton acts. 

i. public policy argument- “it is, in the end, far better that the established rules of law should be strictly applied, even though in particular instances serious loss may be thereby inflicted on some individuals, than that by subtle distinctions, invented and resorted to solely to escape some consequences, long- settled and firmly- fixed doctrines should be shaken, questioned, confused, or doubted.” 
b. Exception- attractive nuisance doctrine- a child who is a trespasser is owed a reasonable duty of care because the child did not appreciate he was a trespasser. In some jurisdictions, a child under any circumstance is owed this duty. In other jurisdictions, there is an “allurement doctrine”- the attractive nuisance doctrine is applied if the child is “allured” to the property.

i. only one jurisdiction does not apply attractive nuisance- MD 


4. Perjury consideration- the subtle distinctions between the categories invite a 

person to lie. 

5. Nelson v. Freeland- P tripped over a stick on D’s property. The Supreme Court of North Carolina rejected premises liability (“the trichotomy”) and adopts a negligence standard instead- applied to former invitees and licensees. Trespassers are not affected by the change- Ds do not need to be insurers. The reasoning behind premises liability was to take discretion out of the hands of the jury- they had to follow mechanical rules to reach consistent results. The Court rejects this reasoning and believes that juries should be able to handle this issue as well as they can any other civil issue. 
i. now the rule in slightly more than half of American jurisdictions (obviously not MD) 

VII. Products Liability- liability for manufacturers, wholesalers, and retailers who distribute defective products that result in physical injuries 

A. Development of Alternative Theories of Recovery
1. Privity creates a duty- Winterbottom v. Wright- D supplied mailcoaches to the Postmaster. The mailcoaches needed to be fit, safe, and secure- an express warranty. Independent contractors drove the mailcoaches- P was an employee of one. A hidden defect caused the carriage to break down, and P was injured. P was not permitted to recover because there was no privity of contract between himself and D. The manufacturer had no duty to the remote purchaser. 
a. policy argument- “if we were to hold that P could sue in such a case, there is no point at which such actions would stop. The only safe rule is to confine the right to recover to those who enter into the contract.” 

b. Exception- in cases involving responsibility to the public, there is liability to any person who suffers. 


2. At this time, fault or warranty needed to exist as well in order to recover. 



a. still followed by some southern and western states 

3. Negligence standard/ forseeability creates a duty- MacPherson v. Buick Motor Co.- D manufacturer sold a car to a retailer, who then sold it to P. (No privity between manufacturer and P.) The car had defective wheels, causing injury to P. The wheels were supplied by another contractor. However, if D had used reasonable care, it would have found the defective wheels. The NY Court (Cardozo) held that if a product is reasonably certain to place life and limb in peril when negligently made, the product is imminently dangerous. It is foreseeable that someone would be injured. Therefore, forseeability, not privity, creates the duty. Essentially overturns the general rule. 

a. did not alter the privity requirement for products liability actions based on warranty . 

i. Chysky v. Drake- bites into a cake with a concealed nail. There is no privity- did not buy the cake from D. There can therefore also not be any express or implied warranty. 

4. Warranties 
a. Express warranty- guarantee by words or pictures that a manufacturer or retailer has said that the product will have certain qualities

b. Implied warranty of merchantability- not recognized in the 1920s. Goods are impliedly warranted to be reasonably suitable for ordinary uses.

c. Implied warranty of fitness for a particular purpose- where a buyer makes known to a seller the particular purposes for which he buys the product, and the buyer then relies on the seller’s skill or judgment to select the product

5. Defectiveness is liability- Escola v. Coca Cola Bottling Co.- P was a waitress injured by an exploding Coke bottle. Did not buy the bottle from the manufacturer. The majority decides the case based on res ipsa loquitur and permits P to recover. Traynor concurrence, however- “strict liability should apply when the manufacturer places the article on the market, knowing it will be used without inspection, which proves to have a defect which causes the injury.” Suing the retailer is circuitous- a P should be able to directly sue the manufacturer. 
i. loss minimization and loss distribution reasoning- manufacturer can make the product safer, as he knows the product the best.. In addition, a manufacturer can more readily handle the financial setback of an accident than a consumer. 

6. No fault or privity required- strict liability for warranty cases- Henningsen v. Bloomfield Motors, Inc.-  P bought a car from D and gave the car to his wife, as the dealer knew. The contract between P and D contained language limiting the remedies if the car broke down. P’s wife was driving when the steering mechanism stopped working, leading to her injury. Court states that implied warranties extend to third parties- no longer require contractual privity. The duty flows with the good. “The end of the citadel of privity”- Prosser. 
a. more difficult today to recover under implied warranty than other Henningsen. U.C.C. §2-318- third party beneficiaries of warranties express or implied. Alternative A- “a seller’s warranty whether express or implied extends to any natural person who is in the family or household of his immediate buyer or is a guest in his home if it is reasonable to expect that such person may use, consume or be affected by the goods and who is injured in person by breach of the warranty.” Therefore, bystanders are not protected. Very common. 

i. why would implied warranty continue under strict liability? 

aa. If P’s injuries consist of economic losses, P can still recover under warranty theories, but cannot recover under strict liability

bb. statutes of limitations are triggered by different things. The statute of limitations for negligence is usually 2 years, strict liability is 3. Contracts statute of limitations extends from the sale of the product- therefore, generally much longer than negligence or strict liability. Can recover under a contract theory when other claims have expired. 
7. Strict products liability- Greenman v. Yuba Power Products, Inc.- P injured by a power saw. Recovered at trial for negligence and breach of implied and express warranties. D appealed and stated that the statutory provisions required that P give D notice of defect, which P did not do. Traynor states that it is time to adopt strict liability. He believes that it is sufficient for a P to show that he was using the product in a way it was intended to be used. The P cannot be aware of the defect and the defect made the product unsafe. The key to strict products liability is defect- no privity or fault required. 
8. Restatement (Second) §402A- special liability of seller of product for physical harm to user or consumer. 

“one who sells any product in a defective condition unreasonably dangerous to the user or consumer or to his property is subject to liability for physical harm thereby caused to the ultimate user or consumer, or to his property, if 

a) the seller is engaged in the business of selling such a product, and 

b) it is expected to and does reach the user or consumer without substantial change in the condition in which it is sold.

The rules stated applies although

a) the seller has exercised all possible care in the preparation and sale of his product and

b) the user or consumer has not bought the product from or entered into any contractual relation with the seller.” 

i. replaced in 1998 by Restatement (Third)- attempted to make a more comprehensive rule. Has not been adopted fully by any state. 

8. Strict products liability has swept the country. “The most radical and spectacular” development in American tort law in the 20th century. Only NC does not apply it. 

9. Restatement (Third) definition of product- “tangible personal property distributed commercially for use or consumption.” The seller of a component part is liable when the component is defective. Strict liability also extends to manufacturers, wholesalers, and retailers. 

a. human blood and tissue are specifically excluded from the category of products, for public policy reasons 

10. Strict liability principles do not apply to the sales of services. However, courts usually apply strict liability to sales-service combinations in which the product is used up or consumed. Exception- doctors and hospitals are rarely held strictly liable even if the product is consumed during the surgery or other surgical procedure. 

B. Design Defects- the actual product as it is manufactured is defective. Foreseeable risks of harm posed by the product could have been reduced or avoided by the adoption of a reasonable alternative design. Unlike manufacturing defects, in which a product fails to live up to a manufacturer’s own standards. 
1. Potter v. Chicago Pneumatic Tool Co.- Ps injured by D’s pneumatic hand tools- hand arm vibration syndrome. Claimed the defect was in the design of the product itself, unlike the other cases, where the defect was due to faulty manufacturing. Product in a substandard condition due to the manufacturer’s own standards. Also alleged warning defect- failure to warn. Recovery under the doctrine of strict liability requires that P prove:


a. D was engaged in the business of selling the product 


b. product in a defective condition unreasonably dangerous to the 

consumer

c. defect caused the injury

d. defect existed at the time of sale

e. product was expected to and did reach the consumer without substantial change in condition 

Also, there were two tests for design defects:

a. consumer expectations test- a manufacturer is strictly liable for any condition not contemplated by the ultimate consumer that will be unreasonably dangerous to the consumer (sounds like implied warranty for merchantability) 

b. risk utilities test- manufacturer bears the burden of proving that the benefits (utility) of a product outweigh the risks to be found not liable (sounds like cost benefit analysis). The focus is on the product, not on the conduct of the manufacturers. 

Under the Restatement (Third), a P can only recover for design defect when he has shown that there was a feasible alternative design. The CT Court held that a feasible alternative design was not required as proof- proving alternative designs puts an undue burden on P (requires expert testimony), and sometimes, alternative designs do not exist (ex.- cigarettes). Therefore, the Court adopts a hybrid consumer expectations test. The jury would therefore be asked if the product was defective under a consumer expectations test, and also could consider risk utility factors (usefulness of the product, likelihood and severity of the danger, the feasibility of an alternative design, the financial cost of an improved design, the ability to reduce the product’s danger without impairing its usefulness or making it too expensive, and the feasibility of spreading the loss by increasing the product’s price. 
a. State of the art defense- either 1) the level of relevant scientific knowledge existing and reasonably feasible or 2) industry custom. General rule exists that it is admissible but not determinative (like custom.) The Court states that state of the art testimony helps to determine what consumer expectations are, and also shows what other options the company had (feasible alternative design) 
C. Failure to Warn


1. Two purposes for warnings

a. allows the consumer to make an informed decision about whether he wants to use the product in the first place

b. tells people how to use a product safely

2. Liriano v. Hobart Corp.- P, a 17- year- old immigrant, was severely injured when his hand was caught in D’s meat grinder. D had removed the meat grinder’s safety guard. Calabresi discusses D’s obviousness argument (Lorenzo v. Wirth), that a danger can be so apparent that it is not necessary to warn, and states that a warning can also provide information about an alternative choice or 3rd option. He does not believe that a warning applies to people with ordinary knowledge (therefore, people must have ordinary knowledge) because it is foreseeable that some people will not know the risks. D owes a duty of care to all people because he is in a better position to understand the risks (Traynor Escola idea.) The dissenting opinion in Lorenzo has prevailed. Therefore, upholds jury finding for P. 
Calabresi also addresses D’s causation argument, that even if there had been a warning, P may have proceeded to use the machine anyway. Calabresi uses Martin v. Hertzog test instead - “where a D’s negligent act is deemed wrongful precisely because it has a strong propensity to cause the type of injury that ensued, that very causal tendency is evidence enough to establish a prima facie case of cause- in- fact.” Violation itself is evidence of causation, and the burden shifts to D to provide evidence to the contrary. 
a. Newman concurring- evidence that a safety device had been there at one time provided an enhanced warning. This may create a perverse incentive- manufacturers won’t want to put on the guard in the first place. However, Newman states that most manufacturers have humanitarian concerns that outweigh economic concerns (contradicts Calabresi) 

b. reflects a trend of letting more cases go to the jury, and of protecting immigrants 

c. the burden shifting to D to disprove causation not generally followed 


3. Warnings are still generally ineffective because people do not read them!


4. Courts often find liability under a failure to warn because of loss distribution 

principles- D better able to bear the burden. 

a. however, courts should be deciding these cases under design defects; failure to warn does not drive a manufacturer to change his product (a warning is evidence that the product itself was not altered; the defect still exists) 

5. Manufacturers are held liable for warning against foreseeable misuse of their product (toaster in the bathtub). However, unforeseeable misuse is a defense- P’s misuse breaks the chain of causation. 
D. Plaintiff’s Conduct

1. P’s actions and contributory negligence- West v. Caterpillar Tractor Company, Inc.- P hit by a Caterpillar backing up when P was walking across the street, looking away from D and looking in her purse. D’s view was obstructed, and D did not have a backing up noise. The Court holds that when a P acts with contributory negligence by not discovering the defect of the product or guarding against the possibility of a defect, a P may still recover. (Traynor reasoning- manufacturer should discover the risks.) However, negligence is a bar to P’s recovery in strict products liability cases when P voluntarily and unreasonably proceeds to encounter a known danger (assumption of the risk.) 

a. Also a “generic stupidity” consideration- when user acts in an unreasonable manner that does not otherwise fall into the other categories, but is generic carelessness, this also constitutes contributory negligence, even under strict products liability

2. Comparative fault applies to a strict liability analysis as well. Restatement (Third)- a majority of courts reject the rule that P is free from fault when they fail to discover a product defect (reduction of damages is improper). Instead, they hold that all forms of P’s failure to conform to applicable standards of care are to be considered for the purpose of apportioning responsibility. Burden on D. 

a. benefit to manufacturers 

VIII. Conduct More Egregious than Negligence/ Intentional Torts- more rule- bound than negligence claims
A. Willful, wanton, and reckless conduct
1. Under sovereign immunity, a P cannot recover against the government except for willful, wanton, and reckless behavior. Willful- the intent to cause harm. Wanton and reckless- an intentional or unreasonable disregard of a risk that presents a high degree of probability that substantial harm will result to another. The risk of death or grave bodily injury must be known or reasonably apparent. 
a. differs from negligence- higher probability of harm. Differs from personal injury claim- kind of harm is more serious 

2. Sandler v. Commonwealth- P injured when he fell, due to an uncovered drain in a tunnel controlled by D. The tunnel was also not well- lit. The Court found that, although D was negligent, he was not wanton or reckless; D’s egregiousness was not enough. 

3. The advantages of bringing reckless claims:

a. permits punitive damages 

b. permits recovery despite worker’s comp


c. permits recovery despite contributory negligence


d. permits recovery despite trespass


e. not chargeable under federal bankruptcy law 


f. permits recovery despite parental immunity

g. increases damages awards by infuriating the jury (also the strategy used by attorneys in states that require punitive damage awards to go to the state- present evidence of D’s wealth, then withdraw the punitive damage claim) 

h. the criminal justice system cannot handle the problem 

4. Courts are split about whether implied knowledge of danger can provide a basis for finding willful misconduct. 

B. Punitive Damages

1. Punitive damage claims used to punish Ds for harms that would never be brought into the courtroom because they go undetected- evens the scores. Punitive damage claims also serve a deterrence purpose. Permits recovery for P when compensatory damages aren’t enough. 
2. Punitive damage claims most likely to be awarded in intentional tort cases and commercial fraud cases. 

3. The downside of punitive damages- outrageously enriches P and his lawyer! Also, awards are very infrequent. 
4. The median punitive damage award is $130,000. 

5. Kemezy v. Peters- P had not introduced evidence about D’s wealth. D states that no punitive damages can be granted unless P produces such evidence. Posner states that Ps do not have to present this; the reprehensibility of a person’s conduct is not mitigated by his not being a rich person, and Ps are never required to apologize for seeking damages that, if awarded, will precipitate D into bankruptcy. 


6. When punitive damages violate due process 


a. the amount of the award was huge



b. the award had great disparity from the actual damages



c. D’s behavior was of comparatively modest reprehensibility



d. no judicial guidance to the jury in determining the punitive award

C. Battery
1. Battery is to cause (1) unconsented to harmful or offensive bodily contact upon another, caused by someone else, (2) with the intent to cause either: such contact, or the apprehension of such contact. D does not have to physically contact P; it can be something he set in motion (ex., shooting a gun) 

a. Offensive- something a person of ordinary sensibilities would not consent to

b. intent- purpose or knowledge with substantial certainty 

2. Garratt v. Dailey- D sues a child for battery, for moving a chair out from underneath P. D claimed that he tried to get the chair back underneath P after previously moving it when he saw her trying to sit down; he never pulled it out from underneath her. For P to prevail, D did not need to intend the harm (which the trial court found as a fact); if D knew with substantial certainty that P would attempt to sit down where the chair had been, P could recover under battery. The Court remands to determine this issue. 

a. not a negligence claim because of the age of D 

3. In some jurisdictions, an employee can sue his employer for the intentional tort of exposing them to fumes or other noxious chemicals. Like Public Utilities Commission nuisance case- when they knew the wires were bothersome and left them there, that is enough to establish intent. 

D. Self- Defense, a defense to battery
1. To prevail on a civil self- defense justification claim, D must have acted honestly, his fears must be reasonable, and the means he used in self- defense must be reasonable as well (an objective standard.) 

2. Courvoisier v. Raymond- D lived above his jewelery store. He heard people trying to break in. He went down to scare them off, and instead, the situation escalated. A police officer tried to intercept, but D thought he was one of the harassers, and he shot him. The trial court charged the jury that if they found that P was not assaulting D, they had to find for P(strict liability)- they did not permit the jury to consider if D’s actions were justified. P won. Because the jury might have reached a different conclusion had they been properly instructed, the court had to reverse. 
3. One is also justified in using reasonable force in defense of others. 

E. Defense of Property, a defense to battery
1. Reasonable force can generally be used in the defense of property. However, no force causing death or serious bodily injury is permitted, unless there is a threat of death/ SBI to the property owner. 

2. Katko v. Briney- D owned a house in which he did not live. D wanted to 

prevent theft, so he set a shotgun trap for intruders in one of the bedrooms; he posted no warning sign. P trespassed and stole from D’s house previously, when the trap was not set, but when he trespassed this time, he was shot and severely injured. Because D’s force was excessive, P was able to prevail. 
a. In southern or western states, deadly force is often permissible in protecting property. 

3. When a notice is posted that the property will be protected with deadly force, but P proceeds anyway, P will probably not succeed at trial because he consented

F. Assault 

1. Causing the victim’s apprehension of imminent physical violence through D’s action or threat. There must be intent to cause such apprehension or to cause the actual harm. Apprehension is a fear in a person with ordinary sensibilities (it is reasonable). Can include acts involving no bodily contact. Not the same as criminal assault.

2. Brower v. Ackerley- P conducted his own investigation on billboard advertising, and made some incriminating findings about D. D began harassing P with phone calls. There was no assault because words alone generally do not make a threat, and because the threat was not of imminent physical harm.

a. policy implication- if threats were not required to be imminent, the courts would be flooded

G. Intentional Infliction of Emotional Distress

1. Intentional infliction of emotional distress (the tort of outrage in Washington) requires: 1) extreme and outrageous conduct, 2) intentional or reckless infliction of emotional distress, and 3) actual result to P of severe emotional distress. Extreme and outrageous conduct very difficult to prove; must be very over the top.

2. Brower v. Ackerley- D does not contest requirements 1 or 2 for intentional infliction of emotional distress, but stated that P did not meet the 3rd requirement. The Court rejects this and states that, when it has been established that the first 2 requirements are met, the jury is permitted to decide if there has been severe emotional distress. The extreme and outrageous character of D’s conduct is in itself important evidence that the distress has existed. 

H. False Imprisonment 

1. Conduct by the actor which is intended to, and does in fact, confine another within boundaries fixed by the actor, where the victim is either conscious of the confinement or is harmed by it.

a. Physical force is not required- threats of physical force suffice, and the threat can be implicit

b. Confinement can also be based on a false assertion of legal authority to confine

2. McCann v. Wal- Mart Stores, Inc.- P was attempting to leave after shopping, and D detained her and her children because they believed that P’s children had shoplifted previously. D told P that the police were being called, and that P had to go with them to wait. P believed this. D also did not permit P’s son to use the bathroom. The Court found that this constituted false imprisonment and upheld the jury holding. 

3. Shop- keeper’s privilege- if there is a reasonable basis to believe that someone has shoplifted from your store, you can stop him. 

IX. Miscellaneous
A. Survival statutes

1. Represent the claims that the decedent himself would have had, but for his death. Generally cover claims of a person who did not immediately die (medical bills, loss of wages, etc.) 

a. instantaneous death= no recovery under survival statutes

2. Any claims that a person may have survive his death; the estate may sue on behalf of him.

3. How calculated- loss of income minus living expenses. 

B. Wrongful Death statutes

1. Claims regarding losses of a person close to the decedent. Wrongful death actions typically cover the claims of the decedent’s dependents for loss of the support and other benefits they would have received from the decedent, but for his death. Measures the loss to survivors. 

a. therefore not barred by instantaneous death

2. States differ on the types of damages they permit. 
a. MD Wrongful Death Act permits recovery for non- pecuniary damages such as mental anguish

b. other states limit recovery to pecuniary loss 

