Torts Outline
I. Over all notes

a. Do not discuss legally protected interest 

b. Do not talk about duty in negligence unless there is something in the question that brings it up

c. Statute of limitations begins to run when P knows that she has been injured or in exercise of reasonable care, should know that she has been injured

i. Exceptions- minors and incapacitated

II. Ives and Torts Policy
a. Judges to know

i. Cardozo- advantage to P

ii. Palsgraf- advantage to D (compared to Andrews)

iii. Shaw- neg. standard for accidental injury (dog case)

iv. Learned Hand- cost-benefit analysis

v. Traynor- usually pro-P but opened doors for strict liability; contributory negligence per se

vi. Posner- usually conservative; free market

vii. Calebrasis- favors P; loss distribution and loss minimization

b. Policies behind tort law

i. Loss minimization (deter accidents)

ii. Loss distribution (build into consumer costs, get insurance)

iii. Moral fault (those at fault should be held accountable)

iv. Conflict resolution (resolve social unrest, promote social welfare)

v. Efficient resolution of disputes (tort law is expensive)

vi. Improve relationships between parties (such as Ives… employer/employee)

c. Ives v. South Buffalo Railroad- P injured from employment at D; D admits facts but says claim is unconstitutional b/c the worker’s comp statute violates due process  (D gets judgment
i. Common law- had to show D’s fault, employer not responsible if not involved even if other employee is; contrib.. neg., jury makes awards, lump sum payment
1. goal- corrective justice- injurer has to pay for loss
ii. Statute- employer assumes responsibility for risks that are inherent to industry, administrative agency makes award, paid in installments w/o pain and suffering damages
1. goal- loss distribution and loss minimization 
iii. Basic propositions that form basis of court’s reasoning
1. constitutions trump statutes and court decides if they conflict
2. both fed. and st. constitutions have due process clauses that guarantee against deprivation of property w/o due process
3. due process of law means D is entitled to be judged by same fundamental principles in place at the time of the adoptions of the constitutions
a. def. of due process- 
b. other states w/ worker’s comp found opposite of Ives 
c. Ohio & Mississippi Railroad v. Lackey- state statute requires railroad to pay funeral costs for anyone who dies in cars and cost of injury received on train; goes farther than worker’s comp
d. US v. White- Sup. Ct. upholds worker’s comp
4. no liability w/o fault is a basic principle in place at the time of the adoption of the constitution
a. this is not a basic principle from that time!!
b. Parrot v. Wells Fargo Co.-  P (landlord) and D (tenant); D’s explosive explode and damage premises; no liability b/c accident (D didn’t know package had explosives); has nothing to do with constitution 
c. Weaver v. Ward- D accidentally shoots P during staged fire drill; D’s intent doesn’t matter… can be guilty of trespass w/o intent or fault
d. Fault introduced in Brown v. Kendall (Judge Shaw)—this is where P’s faults were actually violated 
5. worker’s comp statute creates liability w/o fault
6. social, economic and moral considerations don’t count
d. Wainwright commission- suggesting worker’s comp
i. Old system is bad b/c

1. wasteful, economically unwise, uncertain, and creates antagonism b/t workers and employees

2. doesn’t satisfy anyone and is only tolerable to those who disregard their legal rights and obligations to share in the burden of accidents

3. shows evils of the system b/c dangerous employment have the highest trade risk and most frequent accidents

4. workmen cannot provide adequate accident insurance for themselves and so, if they get injured, it can bring them and family to poverty

ii. new system will be better address problems of old system and…

1. employer can pass costs of accidents to consumer so the cost will be borne by community (loss distribution)

2. law can be tailored to remove unfairness in theory and practice to industries that have much lower risks

3. antagonism b/t employer and employee will be minimized 

e. History

i. The English Writ System- 2 main writs (both were strict liability)
1. trespass- injury resulting from an immediate or direct result of P’s actions (log thrown in road and hits carriage)
2. trespass on the case- consequential or indirect injury (log thrown in road; horses trips over log and knocks over carriage)
3. both were strict liability claims

4. had to file claim under correct writ (each had dif. rules and procedures)

ii. in 19th cent. courts add that P has to prove fault or negligence to recover and D can plead lack of neg. or fault as affirmative defense

iii. strict liability was the law in the 19th cent. 

iv. drastic change during industrialization to negligence to keep economic development moving (and greater concern about morality and wrong doing)

v. Holmes- The Common Law

1. loss from accident must lie where if falls

2. If D is not morally at fault, loss stays with victim

3. use of justice system is expensive and shouldn’t be used unless there is fault

4. we need objective standards for

a. predictability for judge, jury and individuals

b. people that run businesses are the experts who should set standards

vi. Calabresi- strict liability is best… you should be responsible for accidents you cause
vii. Posner- use cost-benefit analysis and hold D liable if he makes wrong decision under analysis

f. Common law system- Purpose of common law courts are to rule from legal precedents 

g. Legal theories

i. Legal formalism- law is neutral and apolitical; judges solloquistically apply principles w/o regard to policy

ii. Legal realism- judges reall make decisions strictly on own political, social and economic opinions 

III. Strict Liability- Liability for damages without fault and regardless of due care
a. Necessity- an affirmative defense to an intentional tort when D injured P’s property to preserve life or more valuable property 

i. Conduct is subject to incomplete privilege (P has a right to be there to save life or property and is not a trespasser, but must pay restitution)         
ii. Old English cattle cases- landowner can’t recover if D’s cattle trample his land b/c they need to get through (necessity)                                         

iii. Ploof v. Putnam- D released P’s boat from D’s dock which damaged boat claiming P was a trespassor…ct. no trespass b/c P had privilege of necessity to be there… D was wrong to release boat and P can recover (necessity)

1. note: boat has to be worth more than the dock…otherwise, you are a trespasser because you don’t have necessity 

iv. Vincent v. Lake Erie Transportation Co.- D’s boat damaged P’s dock…even w/o negligence, D has to pay for damages because he gained benefit in causing damages (changes old theory about no recovery in necessity)
b. Abnormally Dangerous Activities

i. If someone brings something unnatural onto their property and it escapes causing damage to others, you are responsible (D accepts risks regardless of taking precautions)

ii. Look at actual activity (not substance)

iii. Test- R2 §560  
1. high degree of risk to harm person, land, etc.

2. gravity of harm is likely to be great 

3. risk cannot be eliminated by reasonable care

4. activity is not a matter of common usage

5. activity is inappropriate for the place

6. value of the activity to the community

iv. R3 §20- abnormally dangerous if

1. creates foreseeable and highly significant risks of harm even when reasonable care is used

2. activity is not a matter of common usage

v. typical fact patterns- hazardous waste disposal, gas storage in residential area, toxic chemicals and gases, blasting and storage of explosives, escape of water and liquids
vi. Fletcher v. Rylands- reservoir leaks water into coal mine

vii. Yommer v. McKenzie- placing gas storage near well

viii. Indiana Harbor Belt Railroad Co. v. American Cyanamid Co.- P transporting D’s toxic chemical which leaks (no liability… used reasonable care) (Posner case)     
1. distributive consequences- similar to loss distribution; who pays for accidental harm when it occurs

2. allocative consequences- what prevention and safeguards do we want parties to take to avoid accident 
3. Siegler v. Kuhlman- abnormally dangerous activity is cause for strict liability; distinguishable b/c D wasn’t manufacturer and all evidence to support negligence was destroyed in accident                                                                

c. Nuisance- based on injury, not actions
i. Public nuisance- interference with a right common to the public             

ii. Private nuisance- unreasonable interference with P’s use and enjoyment of his land (will be specified in a statute...only address if mentioned in statute)
iii. Nuisance will involve a conflict b/t 2 uses of the property…damages depend on who has right to use land as they want 

iv. Elements RII § (only need 1) 
1. intentional (D knows they are causing nuisance and cntinues) and unreasonable (social utility doesn’t outweigh harm or something normal person finds offensive, annoying or inconvenient) interference with P’s rights
2. negligent or reckless conduct

3. abnormally dangerous or other strict liability       
v. Public Service Co of CO v. Van Wyk- D had permission to run electrical line… nuisance 
vi. Boomer v. Atlantic Cement Co.-damages instead of injunction to close plant for private nuisance… D has liability but P has property entitlement          
vii. Spur Industries v. Del E. Webb Development- D’s feedlot existed before development… has to close b/c of homeowner’s interest… P has liability but D has property entitlement  (would normally be private nuisance but treated as public because it violated local statute which specified it be treated as public nuisance); unprecedented approach (and rarely done again)
viii. Vincent v. Lake Erie Transportation- P had right to dock but also had liability for nuisance 

ix. “coming to nuisance”- can be used as a defense (not complete)                     
d. Animals

i. Strict liability for animal that owner knows has propensity to do harm

1. foreseeable that animal can do harm

2. animal is inappropriate to area

3. animal is uncontrollable (cannot use due care to eliminate risk)

ii. applies to wild animals and domesticated animals likely to cause harm (ie pit bull)

iii. strict liability for animal that trespasses 

iv. owners of domesticated animals can still be held under negligence for damage
v. property damage- recover if caused by domesticated animals and owner negligence (not strict liability)
vi. Behrans v. Bertram Mills Circus- P cannot recover from D’s dog causing harm at circus b/c triggered by elephant            
e. Vicarious Liability/Respondeat superior)- indirect legal responsibility… suing business for employee’s tort (not contractors)
i. Traditional rule- can hold employer responsible for employee’s actions when the act was intended to or conceivable could have benefited the employer

ii. New rule- the risk is one that could be fairly regarded as typical of the enterprise undertaken by the employer 

iii. Distinguish between employees and independent contractors (work for several employer, considerable expertise in specialization, physical control over person’s work)

1. typical relationships- principal—agent, employer—employee, master—servant 
iv. loss minimization (get rid of activities that cause accidents) and loss distribution (company can pay or be insured or build in costs of service)

v. Indemnification- when a party is held indirectly liable, such as vicarious liability, the person being held indirectly liable can sue the wrongdoer

1. Rare for employer to use against employee

2. usually only used in contractual relationships

vi. exceptions for VL
1. apparent agency- employer can be held liable for agent if they don’t specify that person is not an employee

a. did employer act in such a way that reasonable person would believe that agent is an employee?

b. Did P act in reliance upon the conduct of the employer or agents consistent with ordinary care?

2. patient should reasonably know that employer can’t be held liable for employee’s actions (ie- patient selected doctor) 
vii. Non-delegable duties- duties of care that cannot be delegated to someone else because of their importance 

1. this is where you talk about inherently dangerous activities 

viii. government- under Federal Torts Claims Acts- sue US government 

1. cannot sue for abnormally dangerous activities 

2. can be liable for tort committed by someone in the line of duty

ix. Sword v. NKC Hospitals, Inc.- patient injured by anesthesia doctor (contractor)… allowed to recover under apparent agency 
x. Taber v. Maine- P injured by D (off duty drunk navy)… gov’t is liable because drinking is typical behavior of employment (also, loss distribution and minimization) 

xi. Maloney v. Rath-  P hits D when D’s brakes fail after repairman’s negligence… does not release D from liability (non-delegable duty to maintain brakes) 
f. Trespass- invasion of a possessor’s interest in the exclusive possession of land

i. Must have a violation of legally protect interest and proof of damages (but damages can be molecular) 
ii. D does not have to physical enter land; liable for anything that D puts into motion that ends up on neighbor’s property (force of object matters, not size)

iii. Damages (odors and loud noises) will be nuisance claims, not trespass

iv. Remedies- injunctive relief, permanent damages, and temporary damages

v. Affirmative defense- necessity to use land 

vi. Vincent v. Lake Erie- boat causes damage to dock in storm; necessity defense

vii. Martin v. Reynolds Metals Co.- D’s factory releases microscopic compounds into the air which land on P’s land poisoning his cattle… deposit of particles is a direct intrusion causing direct damage (trespass) (case was also nuisance but statute had run)
IV. Negligence- omission of something which a reasonable man, guided upon those considerations which ordinarily regulate the conduct of human affairs, would do, or doing something which a reasonable and prudent man would not do
a. Elements of negligence 
i. legal duty requiring D to conduct self according to certain standard to avoid unreasonable risk to others
1. D must act affirmatively to be held negligent 

a. Yania v. Bigan- P’s husband jumped in trench and drowned…no affirmative duty to act… mentally influencing an adult is not negligence 

2. duty of care when harm is reasonable foreseeable and D has to reasonably attempt to foresee problems and take risks into account 

a. Blyth v. Birmingham- D’s pipe burst and flooded P’s house; D is not liable because temp was abnormally low—not a foreseeable risk 

b. National Food Stores v. Union Electric Co.- D cut P’s power and food spoiled; because D could foresee power outage, they may have had duty to notify P

c. Keller v. DeLong- falling asleep at wheel no excuse for negligence… foreseeable

d. Adams v. Bullock- child hits trolley cable with wire; injury not foreseeable to D (no alternative to trolley cables)

3. What is standard of care?

a. Medical

i. Dr. has duty to give important facts to patient so that he can do cost-benefit analysis 

1. level of disclosure- info that reasonable person needs to make reasonable decision

2. key- reasonableness and foreseeability 

3. exceptions to disclosure- unconscious or cause psychological damage or harm

ii. expert only needed to identify risk, causation of injury… not needed for level of disclosure (standard is what reasonable person would want to know)

1. in many courts, level of disclosure is expert issue

2. usually, cts look at what specific person would do in light of risks

b. Reasonable person standard

i. Holmes’ argument for reasonable prudent person standard: 

1. alternative is whether someone exercised good faith and lived up to best of abilities… this won’t work b/c

a. we interact with others and need obj. standard for knowing how others will act

b. if accident has already occurred, it is difficult for jury to know what D was thinking and determine good faith or best of ability

ii. Objective standard (comparison to reasonable person) and subjective standard (comparison based on person’s characteristics) 

iii. Does not take into account variations in: temperament, intellect, education, culture

1. Vaughan v. Menlove- D sets hay on fire…spreads to P’s land; standard of reasonable care does not factor D’s judgment

iv. Can assume common knowledge of the public

1. Lorenzo v. Wirth- woman from Spain falls in coal hole; D did not have duty to notify of hole because it is common knowledge (Holmes)
a. Nolton dissent- more commonly accepted- it is foreseeable that an immigrant wouldn’t know customs

v. Mentally disabled held liable for torts even w/o mental capacity to know what they are doing b/c:

1. loss should be borne by one who caused it (even if innocent)

2. enforcement compels relatives to retrain disabled to protect public

3. prevent people from pretending to be crazy

4. exception: foresee injury because job is to work with disabled in facility for public protection and no chance person is faking it

5. Gould v. American Family Mutual Insurance Co.- P (head nurse) injured by patient w/Alzheimer’s  insured by D…no negligence b/c of exception 

a. Used Breunig v. American Family- woman driving car and suddenly thinks she can fly b/c Batman can; holding- no warning or reason for sudden attack so can’t be held liable 

vi. Does take into account physical disabilities (that are foreseeable) 
1. Memorial Hospital v. Scott- P burned by bed pan flusher; standard of reasonable care factors P’s physical disabilities 

2. Hammontree v. Jenner- D has epileptic seizure and drives into store; no negligence (no seizures for 14 years so no foreseeability) and no strict liability (don’t want to increase insurance costs for epileptics) 

vii. Reasonable person = rational person- takes costs-benefit analysis to prevent accident

1. Judge Learned Hand- if the probability of accident multiplied by gravity of resulting injury is greater than the burden of accident prevention then there is negligence and liability

2. only reasonable precautions are required

3. Adams v. Bullock- no reasonable way to prevent child hitting trolley cable with wire
viii. Children- normally child is held to standard of care for child of similar age, mental capacity and experience (still objective standard)

1. exception- children engaged in an adult activity are held to adult standard

2. Dellwo v. Pearson- D- child operating boat…exception to standard

c. Role of Custom

i. No neg. if D acts in reasonable and customary way

1. Lehigh & Wilkes Barre Coal Co. v. Hayes- teenager died in coal mine; P says D negligent b/c no warning system… ct. finds for D b/c no custom to have warning system

2. Holmes- use obj. reasonable person standard and custom provides added predictability and know how people are supposed to act 

3. faith in free-market economy perspective 

4. largely overruled by later case

ii. Expert testimony of custom only considered… not determinate

1. LaSell v. Tri-States Theatre Corp.- step down from row of seats in theater; can still be neg. even though custom since easy alt. exists

2. Learned Hand- whole industry could be wrong with custom of care

3. less faith in free-market economy perspective 

4. if there is conflict b/t experts, jury has to decide who to believe

iii. usually, subsequent changes to danger are not admissible 

iv. private company rules and regulations for safety are not admissible

v. medical malpractice cases- custom serves as complete defense as MOL

1. standard is whether dr. has exercised care and skill of average qualified practitioner 

2. Brune v. Belinkoff- P injured by dr. while giving birth; standard custom of care is on national not local basis

3. some variety in jurisdictions about local or standard level (varies for specialists and general dr.)…trend is toward national standard
a. in MD, standard is based on same experience and training

d. Common carriers owe reasonable amount of care under the circumstances (higher degree of care like innkeepers, but no jury instruction to that effect)

i. Frederick v. City of Detroit- P fell getting off city bus; D only owed P reasonable care under the circumstances... minority opinion… many cts. hold to higher level of care
e. Emergency situations- lesser standard of care is required but debate as to whether jurors should be instructed of that

f. Land owners- usually neg. but can be strict liability and may have modified standard of care
i. Must have premise liability- injured directly as a result of D’s ownership or maintenance of the land

ii. Negligence

1. foreseeability of harm to someone (Blythe)
2. standard of care by D

a. if P is trespasser, he is only owed minimum standard of care to protect him from willful, wanton, and reckless conduct

b. attractive nuisance doctrine- child who is trespasser is owed a reasonable duty of care b/c child can’t realize that he is trespasser

i. some jurisdictions always apply

ii. others only apply under allurement doctrine- child is on P’s property b/c of presence of attractive nuisance 

iii. MD is only state that doesn’t recognize
c. Osterman v. Peters- child drowns in neighbor’s pool while retrieving ball; no liability b/c MD case so no attractive nuisance 
d. Invitee- owed duty of reasonable care- owner has to inspect and discover unreasonably dangerous conditions and protect visitor by correction or warning

i. Become an invitee when there for business purposes w/ D or if P is a public invitee 

e. Licensee- lesser duty of care- if owner knows about dangerous conditions and it is concealed, he must warn about it

i. Restatement- D must warn of concealed conditions of which D has reason to know

ii. Brosman v. Koufman- P enters D’s building to mail letter… cannot recover when injured b/c only a licensee

f. Many courts have eliminated distinction between licensee and invitee b/c it produces inconsistent results (such as in Nelson v. Freeland- P tripped on D’s porch when picking D up for meeting)

i. Trichotomy still applies in MD

g. Negligence per se- an unexcused violation of statute that is designed to protect for the type of injury that is caused… then, violation of statute conclusively establishes D’s negligence 

i. Statutes, etc. can set floor of standard of care

1. complying w/standards doesn’t excuse you from neg.

ii. if P violates statute, contributory neg… if D violates statute, negligence

iii. only applies if P is member of class that statute is designed to protect

iv. Martin v. Herzog- D driving car in middle of road hits P’s buggy and kills P… D wins b/c P was contributorily negligent for failing to have lights on buggy (violating statute)… not accepted in many jurisdictions
v. Advantages- Holmes- makes it easier to predict standard of reasonable care that others will follow; easier for jury to decide neg.

vi. 3 ways to address neg. per se w/ contributory neg.

1. violation creates rebuttable presumption of contrib. neg. (majority in Combs)
2. violation creates evidence of contrib.. neg (concur)
a. rule in MD

3. violation is contrib. neg per se (Dissent and most jurisdictions)
vii. Two exceptions to applying neg. per se

1. excuse of impossibility- new car.. brakes fail… can’t stop at stop sign

a. Combs v. Los Angeles Ry. Corp.- P rides on steps of streetcar b/c no room; can recover from D even though violating statute b/c didn’t know he would have to violate statute until on streetcar

i. Traynor

2. emergency situation- similar to necessity doctrine in strict liability

viii. may not apply if following the statute creates unsafe conditions (courts are unclear on this)
1. Tedia v. Ellman- P killed when struck by car on dark highway; P wins because safer to violate statute and walk on wrong side given circumstances 

ii. violation or breach of duty

1. usually a question of fact: did D’s actions constitute a violation of standard of care?
2. res ipsa loquitor 

a. old test (still applies in some places)…if 3 requirements are met, jury can find breach of duty w/o direct evidence of D’s actions

i. accident ordinarily wouldn’t occur without negligence

ii. caused by an agency or instrumentality in D’s exclusive control (and responsibility)

iii. must not be due to voluntary action by P

b. Colmenares Vivas v. Sun Alliance Insurance Co.- used res ipsa loquitor to prove neg. when husband fell down escalator when handrail stopped

c. new test- RIII §17

i. it may be inferred that D has been neg. when the accident causing P’s physical harm is a type of accident that ordinarily happens because of the neg. of the class of actors of which D is the relevant member
d. if you know what D did, you cannot use res ipsa loquitor
i. can’t be used in 2 car accidents

e. 3 possible effects of res ipsa loquitor (from Sullivan v. Crabtree- P killed in truck accident when D was driving)

i. RIL creates permissible inference of neg.

ii. RIL creates presumption of neg.

iii. RIL shifts the burden of persusasion to D to prove no neg.

f. Ybarra v. Spangard- P injured while unconscious in surguery; RIL can be used to hold Ds jointly liable (loss distribution and minimization)

g. D has 2 affirmative defenses to RIL:  contrib. neg and assumption of risk (by P) and identity of D (ie- gov’t, charity, family member)

iii. negligence must be proximate cause of P’s harm

1. cause in fact (actual causation)
a. “but for” rule- but for D’s tortious conduct, P would not have been injured

i. Old rule- - have to be able to eliminate all other causes… Wolf v. Kaufmann- P injured at bottom of stairs w/no light…ct. found for D

ii. Current rule- act must greatly multiple the chance of accident to P, and is of the character naturally leading to its occurrence.  Mere possibility that it might have happened w/o the act is not sufficient to break cause and effect chain b/t neg. and injury

1. Reynolds v. Texas & Pacific Railroad Co.- P fell down stairs when hurried to train w/o rail or lighting

iii. RIII- P does not need to pove D’s tortious conduct was cause of harm with high degree of certainty… only requires a preponderance of evidence and existence of other causal sets that cannot be ruled out does not preclude P

iv. But for cause won’t work with multiple or indeterminate tortfeasors

b. true cause- Canterbury v. Spence- P has surgery w/o being warned of risks and suffers debilitating side effects… all risks must be made known to P
c. Multiple tortfeasors

i. Where two parties contribute to an indivisible injury, even if they are not acting in concert or as part of civil conspiracy, they will be held J/S liable 
1. Corey v. Havenor- accident w/ horse and  motorbikes… use J/S liability b/c don’t know who caused harm
ii. If you can isolate injuries, you don’t use J/S liability

iii. Alternative Liability- if D can show that multiple Ds was at fault, but only one could have caused injury, burden shifts to Ds to prove that the other caused the harm

1. reasons- loss minimization and distribution

2. Summers v. Tice- 2 Ds are hunting w/ P and P gets shot… both are liable unless they can show no fault

iv. Market Share Liability (applies to drugs & ≈ 12 products)
1. deal with causation by making each D liable for proportion of damages which is proportionate to the market sales of DES
a. reason:  someone among D was neg., P was innocent so Ds should pay

b. Calebrasi and Posner- causation not important 

2. elements:  1) all named Ds are potential tortfeasors; 2)  fungible product (identical in harm and defect); 3) P can’t identify which D caused harm (not from own fault); 4) almost all manufacturers of product at that time are named Ds
3. Sindell v. Abbott Labs- P’s mother took drug while pregnant, but doesn’t know from which manufacturer… hold D responsible for market share of liability
a. Dissent- essential element of neg. is connection b/t injury and actions and D shouldn’t be held liable w/o that connection

4. Skipworth v. Lead Industries Association- lead paint poisoning- can’t use market share 

2. proximate cause (scope of liability- RIII)- places a limit on but for causes (has to be closely enough linked to accident)…only used when there is no clear cause in fact
a. there must be a causal link between the act and injury

i. Berry v. Sugar Notch Borough- P speeding is not contrib. neg. when tree hits streetcar b/c tree falling is the proximate cause

b. Foreseeability

i. Is harm to this P or the class of actors among who P is a member foreseeable? (Cardozo’s duty question)
1. Palsgraf v. Long Island Railroad- scale falls on P when D’s employees push man onto train holding firesworks

a. Majority- Cardozo- sees this as a duty issue, not proximate cause
i. Does D have a duty of care to P as individual?

ii. In this case, no duty to P

b. Dissent- Andrews- duty of care is owed to public, not just P and proximate cause does not require foreseeability as long as you have directness

i. Factors in proximate cause- natural and continuous sequence b/t cause and effect, substantial factor, direct factor w/o intervening causes, likely in the usual judgment to produce the result, with prudent foresight it can be foreseen, remoteness in time and place

2. if arguing unforeseeable precludes recovery, argue facts

3. if arguing unforeseeable doesn’t preclude recovery, argue law (P was lawfully innocent and injured by D’s neg.) and use Andrew’s factors

ii. Type of harm

1. Injury does not have to be foreseeable if negligent act is a direct cause of the harm and harm is not caused by independent causes having no connection with neg. act (In Re Polemis- D’s workmen drop plank which sparks and sets petrol on fire destroying ship)

2. Wagon Mound I- ship discharged oil which caught on fire when dock was welded… have a duty of care, harm is foreseeable to dockowner from oil but type of harm is not foreseeable… no recovery
3. if harm is foreseeable, look at standard of care

	
	P
	Type of Risk

	Unforseeability of X necessarily bars recovery
	Cardozo in Palsgraf—no foreseeability of harm = no recovery (slight majority of jurisdictions)
	Wagon Mound I—type of risk is dif. from what was foreseeable = no recovery (overruled by Wagon Mound II)

	Unforeseeability of X does not bar recovery
	Andrews in Palsgraf—unforeseeability of P does not bar recovery because other factors matter in proximate cause
	Polemis—it was foreseeable that harm could come from accident but type of risk was not foreseeable( type of harm doesn’t matter and P is liable for harm (slight majority)


4. Wagon Mound II- P is now ship owner; ct. uses cost benefit analysis and finds that risk was slightly foreseeable and easy to eliminate by not dumping oil( everything is foreseeable
5. D’s action must be a substantial factor in causing P’s injury

a. Can be cause in fact and proximate cause
b. Can be used when but for cause doesn’t work

c. Can be proximate cause alone

6. Thin skull rule- D takes P as he finds him… if type of risk or harm is foreseeable, doesn’t matter if extent of damages is foreseeable 

c. Intervening cause- 3rd party whose tortious conduct contributes to P’s injury (defined by sequence in time)

i. Old rule- last wrong doer- only hold person closest to harm liable

ii. New rule- If both Ds are tortious, held J/S liable unless superseding cause is present

iii. Superseding cause- an intervening cause that breaks the chain of causation with D1’s tort if:
1. extraordinarily unexpected or extraordinary under circumstance

2. not foreseeable in the normal course of events

3. independent or far removed from D’s conduct

4. Liney v. Chestnut Motors- P hit by car stolen from D when left keys inside; theft is superseding cause- no foreseeability of criminal act( no liability

5. Modave v. Long Island Jewish Medical Center- P injured at D1 and further injured at D2; transfer to D2 was not because of neg. at D1 so D1 is not cause in fact.(no liability)

6. Bell v. Board of Education- child raped after left on field trip; criminal acts are foreseeable if D fails to follow duty that is imposed to protect from the criminal acts… no superseding cause (liability)

d. if using negligence per se, violation of statute must be proximate cause

e. traditionally, contrib. neg. prevents D’s neg. from being proximate cause (unless unforeseeable)

iv. actual damage to P- tangible, physical injury or property damage (but not intentional tort)
1. economic loss and distress (usually, but many exceptions) is not enough

2. once you have physical injury, then you can recover economic loss and distress

b. Balance of lowest sum of accident costs and accident prevention costs

1. Calebrasi- strict liability- D should pay for accident he causes

2. Posner- negligence- D is liable only when bad decision under cost-benefit analysis
c. enterprise market theory- similar to market share, except all manufacturers are held jointly and severally liable (ex- blasting caps that meet trade association safety standards)
d. Defenses to Negligence

i. Contributory negligence- conduct on P’s part contributing as a legal cause to the harm he suffers, which falls below the standard by which he is required to conform for his own protection

1. 2 main types:  1) P knew about risk and unreasonable proceeded to encounter it; 2) P unreasonably fails to discover risks

2. policy justification- preserves personal liberty- protected and will not be held liable for harms that he caused that were also contributed by P’s negligence

3. D has burden of proof

a. Gyerman v. US Lines Co.- P broke down fishmeal stakes & is injured; P may have been contrib. neg. but D failed to meet burden

4. D cannot use contrib. neg. if consequences of P’s neg. were unforeseeable

5. Common law- no recovery for P’s contributory negligence- applies in MD

6. P can have duty as well

a. B & O Railroad v. Goodman- P’s husband killed by train; P cannot recover from D b/c P did not stop, look and listen for train

ii. Assumption of risk 

1. contractual disclaimer- party can contract to disclaim liability for neg. but, there are three exceptions

a. tort is intentional, reckless, willful or wanton

b. grossly different bargaining power

c. transaction involves the public interest as determined by 6 factors

i. business is suitable for public regulation

ii. party performs service of great importance to public

iii. party holds self out to perform service to any member of public

iv. party has a superior bargaining power

v. party uses a standardized adhesion contract of exculpation

vi. person or property of purchaser is under control of seller

d. Seigneur v. National Fitness Institute- P joins gym and is injured; P cannot sue for gym’s neg. because of contract

e. But, language must be clear that D can’t be held liable for neg.

i. Gross v. Sweet- P injured when jumping from plane; D can be held liable even with exculpatory clause because it was vague

f. Is this really an affirmative defense or a denial of a duty (b/c of contract) and, therefore, a denial of neg.

2. implied consent (express assumption)- P subjects self to risks necessary of activity
a. Brown v. San Francisco Ball Club- P injured at baseball game; D satisfied duty of care and P accepted risks of attending game… no liability 

3. voluntarily encountering a known risk 

a. two uses

i. employer was not neg. if workplace is reasonable safe (employee assumed risks of workplace)

ii. employer is neg. and creates a risk; employee knows about risks and continues working( affirmative defense

1. doesn’t work many places anymore b/c of worker’s comp

b. does not apply if P reasonably and voluntarily encounters a known risk… causes assumption of risk to merge with comparative fault

4. trend is toward eliminating assumption of risk

iii. Comparative fault- divide liability between P and D in proportion to relative degrees of fault

1. Replaces contributory neg.


a. Li v. Yellow Cab Co. of CA- P turning left into service station is hit by D who ran yellow light and speeding; court adopts comp. neg.

2. Most states adopted hybrid of comp. neg. and contrib.. neg.-->  P cannot recover if its comp. neg. is greater than D’s neg.  (usually P wins if fault is 50/50)

a. Seat belt defense- used with comp. neg. b/c P unreasonably failed to avoid consequences (failure to use seatbelt—no affect on P’s recovery in MD)

3. if there are multiple D’s, most states hold that D’s fault percentages are combined when compared to P

4. assumption of risk in comparative fault states

a. some use AoR as separate affirmative defense which reduces P’s recovery… others treat AoR as a complete bar to recovery

iv. Immunity- limitation on liability from D’s identity or relationship

1. many immunities have been eliminated lately 

2. interspousal- husband and wife are single legal entity 

a. kept today to keep torts out of divorce and prevent collusive lawsuits

b. eliminated in some states in traffic accidents and in outrageous intentional torts

3. parental- states are moving away from this

a. doesn’t apply if injure child in car accident, intentional outrageous torts or out of role torts

4. charities- usually have dollar cap on liability to extent of insurance coverage

5. government and officers- used to be really protected

a. now many states have State Torts Claims Act allowing collection in some activities, dollar limits and circumstances

b. still protected for legislative or judicial functions, discretionary duties and some intentional torts

V. Products Liability- can recover under negligence, strict liability or implied warranty (argue all 3 and always bring up negligence claim as well)
a. Common law- for P to recover from injury from product, P had to show privity (contractual relationship) and either fault or negligence or warranty (usually express)

i. Winterbottom v. Wright- P injured when D’s supplied mail coach breaks down… no recovery b/c there was no privity

b. Cardozo- foreseeability creates the duty, not privity… if product is reasonably certain to place life and limb in peril when negligently made, the product is imminently dangerous 

i. Requirements are fault and foreseeable injury to P

ii. MacPherson v.  Motor Co.- wheels collapsed b/c made of defective wood; wheels were imminently dangerous so P can recover w/o privity (only if P can prove fault)
1. Cardozo

2. Palsgraf

3. Andrews

c. Strict liability should be used—Traynor in Escola v. Coca Cola (concurring opinion in case where waitress is injured by exploding Coke bottle)- 
i. Enterprise liability- D as an industrial enterprise is in better position to understand risks than most Ps

ii. Loss distribution and loss minimization- manufacturer is in best position to minimize loss and knows how to make product safer… people don’t inspect products in modern world

iii. Negligence is bad b/c defective product could still be on market if defect could not be discovered by reasonable inspection

iv. Shouldn’t rely on implied warranty b/c it is inefficient and illogical (product in sealed package)

v. Formally adopted in Greenman v. Yuba Power Products- P injured by power saw and recovers under neg. and warranties 

1. manufacturer is strictly liable when he places article in market knowing it will be used w/o inspection for defects and it has a defect that causes injury

2. presence of defect triggers strict liability 

3. types of defects

a. warning defect- essentially same as negligent failure to warn
i. warnings play two roles

1. allows consumer to make informed decision about whether or not to use the product

2. tell people how to use a product safely

ii. factors in determining defect?
1. was risk so obvious that D did not have duty to warn?

a. Calebrasi- warning is also required to indicate safer alternative

i. Disagrees with Lorenzo v. Wirth- d owes duty of care to all people, regardless of individual characteristics

b. Liriano v. Hobart- meatgrinding accident; concurring opinion- risk is more obvious w/evidence that safety devise was removed

2. was the failure to warn a cause in fact of P’s injury?... possible tests
a. but-for test: was failure to warn a but-for cause of P’s injury?

b. If there had been a product warning, would P have gone ahead with action?  (Canterbury v. Spence)
c. If you violate a duty and the purpose of the duty is to prevent accident which occurs, violation itself is evidence of causation (from Martin v. Herzog; used in Liriano v. Hobart- meat grinding accident)

iii. Gifford- in reality, no one pays attention to warnings.. why require them?  Way to allow for loss minimization and loss distribution w/o requiring a design defect

b. manufacturing defect- when product came off assembly line, it did not look like it was supposed to
c. design defect- design of product was unreasonably dangerous to consumer
i. 2 ways to determine design defect

1. consumer expectation test- manufacturer is strictly liable for any condition not contemplated by the ultimate consumer that will be unreasonably dangerous to him

2. risk utility test- product’s risks must outweigh its benefits based on factors (usefulness and desirability of product, safety aspects of product, availability of substitute product, ability to eliminate the unsafe character, user’s ability to avoid danger, user’s anticipated awareness of dangers and avoidability of dangers, feasibility of spreading the loss by setting price of product)
a. focus is on product and product design, not anyone’s actions

b. restatement says P must prove feasible alt. design but most courts have not adopted this (one of many factors to be considered- product may be dangerous even though no alt. is available)

3. court adopts hybrid of two tests (Potter v. Chicago Pneumatic Tool Co.- Ps injured using D’s tools
ii. state of the art defense- level of relevant, scientific, technological, and safety knowledge existing and reasonably feasible at time of design of product

1. admissible evidence but not a complete defense (loss minimization)

4. Restatement II §402A- one who sells any product in a defective condition unreasonably dangerous to the user or consumer or to his property is subject to liability for physical harm thereby caused to the ultimate user or consumer, or to his property, if
a. The seller is engaged in the business of selling such a product AND

b. It is expected to and does reach the user or consumer w/o substantial change in the condition in which it is sold

c. NC is only state not to adopt this

d. Under this, SL and neg. apply so anyone who is foreseeably injured can recover

5. Restatement III §20- 

a. Use risk utility analsysis; P must prove a feasible alt. design
b. All forms of contrib.. neg reduce P’s recovery

vi. Factors for applying strict liability (from Potter v. Chicago Pneumatic Tool Co.- Ps injured using D’s tools
1. D was engaged in business of selling product

2. product was in a defective condition unreasonably dangerous to consumer

3. defect caused the injury for which compensation is sought

4. defect existed at time of sale

5. product was expected to and did reach the consumer w/o substantial change in conditions

d. 3 kinds of warranty… use when there are no personal injuries or damages (preventing use of strict liability) or you are past statute of limitations for neg. or SL (usually no more than 3 yrs) 
i. Express warranty- guarantee by words or pictures that manufacturer or retailer that a product will have certain qualities 

ii. Implied warranty of merchantability- goods are implied warranted to be reasonably suited for ordinary uses for which goods of that type are sold

1. warranty flows with product…does not require privity
2. does not require negligence or fault… this is strict liability 

3. disclaimer of warranties can be unconscionable 

4. options for who can recover under warranty 

a. Natural person who is family member, in household, or guest who you would reasonably assume would use goods (MD approach)

b. Any person who would reasonably be affected by goods and is injured 

5. Henningsen v. Bloomfield Motors- P buys car for wife, car crashes when wheel malfunctions…P can recover 
iii. Implied warranty of fitness for a particular product- buyer relies on seller’s skill or judgment in helping to select the product

e. P’s actions

i. If product is altered or modified in a foreseeable way, use design defect.  If product is altered or modified in an unforeseeable way, it is a defense to manufacturer’s liability

ii. P misuses a product—if it is unforeseeable, that can negate the cause of action

1. product is not defective because product is not being used in the way that is intended by manufacture (abnormal use)

2. it breaks the chain of causation (negates causation)

iii. P is contributorily negligent

1. no recovery for P’s unreasonable failure to discover risk

2. recovery if P knows of product defect and unreasonably proceeds in light of that knowledge (assumption of risk)

3. recovery if P behaves in unreasonable manner with regard to own safety

4. West v. Caterpillar Tractor Co.- no contrib.. neg. b/c of failure to discover risk

5. MD follows above

6. contrib., neg. in a comp. fault state in SPL case

a.  old rule- ignore conflict between SPL which doesn’t involve neg. of manufacturer and contrib.. neg. where it is relevant

b. RIII- any type of P’s contrib.. neg. is factored in under comp. fault (adopted in slight majority)

VI. Intentional Torts

a. Generally

i. Usually, torts are accidental, not intentional

ii. With intentional defenses, you will find tension b/t strict liability and negligence

iii. Talk about standard as person of ordinary sensibility, not reasonable person)

iv. No requirement of property damage or physical harm 

b. Willful, Wanton and Reckless behavior (more egregious than neg.)

i. Several situations in which party can only be held liable for WWR behavior

1. gov’t, employer, land owner (from trespasser)

2. party can sue even if they were contrib.. neg.

ii. willful- intent to cause harm (more egregious than simple intent)

iii. wandon and reckless- failure to act involved intentional or unreasonable disreagard of a risk that represents a high degree of propability that substantial harm will result; the risk of death or grave bodily harm must be known or readily apparent and the harm must be a probable consequence of D’s election to run risk or failure to reasonably recognize

iv. Sandler v. Commonwealth- P injured from storm drain w/o tunnel and no lights; no WWR conduct 

c. Battery- to cause uncontested, harmful, or offensive bodily contact with intent to cause harmful or offensive bodily contact or the apprehension of such contact 

i. Intent- purpose or knowledge with substantial certainty

1. Garratt v. Dailey- 5 y/o D pulls chair out from under P who is injured; D did not have purpose he may have had knowledge of substantial certainty that P would try to sit and fall so case is remanded 
a. If D had been adult, D could have been charged w/ neg., but not here b/c D would be judged as reasonable 5 y/o

ii. Intent has to be to do harm and, if there is, attempt to cause offensive contact

iii. There is a difference b/t harm to a small group of people and a large group

iv. in some jurisdictions, employee can sue for battery or wrongful death (resulting from battery) which gets them out from just worker’s comp

v. Self-defense to battery- if the circumstances surrounding him at the time would lead a reasonable person to believe he was in danger of losing his life or have great bodily harm inflicted upon him, then he may use deadly force 
1. Objective standard- look at reasonable person (not this D)

2. Deadly force is ONLY allowed if you think you are about to lose your life or have great bodily harm

3. However, you can use reasonable force when any harm will be put upon you 

4. Courvoisier v. Raymond- D asleep in bed when people break into jewelry store below; cop comes towards D and D shots, thinking cop is felon; holding- see above (don’t have to find D guilty just because P was not assaulting D)

5. Affirmative defense- you can use reasonable force to defend your property 

a. however, you cannot use force indirectly that you couldn’t use if you were actually present

i. Katko v. Briney- D set up gun in abandoned house that was having problems with break-ins; P broke in and was shot; D couldn’t have shot P if he had been there… no threat to life or gross bodily harm so he can’t in defense of his property (excessive force)
ii. Not followed in every jurisdiction 
iii. What if there was a warning of gun that everyone could understand and P proceeded at own risk?  Then, no battery 

iv. See pg. 969- Posner 

6. RII- Ordinarily the person threatened is entitled to use such force as reasonably appears necessary to defend against the attack

d. Assault- cause a victim’s apprehension of eminent physical violence caused by D’s action or threat with an intent to cause the apprehension of harmful or offensive bodily contact or to cause the harmful or offensive bodily contact 

i. No bodily contact is actually required, but ordinarily words are not enough unless threat is one of imminent physical harm 

1. Brower v. Ackerley- D uses billboards illegally and P reported them; D made threatening phone calls to P; no assault b/c no threat of imminent physical harm
ii. Apprehension is an obj. standard 

iii. Can use same affirmative defenses as for battery

e. Intentional Infliction of Emotional Distress

i. 3 elements

1. extreme and outrageous conduct (has to be really over the top)

2. intentional or reckless infliction of emotional distress

3. actual result to P of severe emotional harm

ii. if first two elements are present, do not have to have objective symptomology to take the case to a jury to determine if there was severe emotional harm 

iii. the more outrageous the conduct, the less you have to prove in harm or damages

iv. Brower v. Ackerley- P’s case of intentional infliction of emotional distress can go to jury b/c first two elements are undisputed 

f. False Imprisonment- conduct by actor which is intended to, and does in fact, confine another within boundaries fixed by the actor were, in addition, the victim is either conscious of confinement or is harmed by it

i. Actual physical force is not required; implicit (false assertion of lawful authority to confine) or explicit threats of physical force are enough

ii. McCann v. Wal-Mart- P and children told they can’t leave store b/c employees thought children were ones who had been shoplifting week before; false imprisonment

iii. Exception- shopkeepers privilege- with reasonable basis to believe that someone has shoplifted from store, owner may stop them until reasonable investigation into incident has occurred 

VII. Damages and Liability
a. Damages

i. Pecuniary losses- medical expenses, lost wages, etc.

ii. Non pecuniary damages- pain and suffering, emotional distress

iii. Survival claims- all claims that P has at time of death survive him (including funeral costs)

iv. Wrongful death claim- brought by family member and measure the loss of survivors

1. Factors in wrongful death- value of lost earning capacity; destruction of capacity to enjoy life’s activities; deduction for necessary person living expenses (Feldman v. Allegheny Airlines- wife killed in plane crash b/c of D’s neg.)

v. cannot collect for medical treatment costs if done for free by collegues (Coyne v. Cambell- dr. had whiplash and treated for free)

vi. Damages in wrongful death- compensation for pain and suffering of P, P’s lost time, P’s funeral expenses, P’s expenses b/t time of injury and death (Smallwood v. Bradford- car accident and victim tried to avoid crash)

vii. Damages in permanent injury- pecuniary loss (medical expense and lost income so far and in future) and pain and suffering (Seffert v. LA Transit Lines- P injured permanently when foot and hand stuck in bus door)

viii. Punitive damages- only available if there is an intentional tort or commercial fraud
1. problem- they enrich P far beyond compensating for injuries

2. advantage- incentive for P to get products off market

3. very rarely used although cause major debate b/c

a. unpredictable- never know what jury will do when they are upset by conduct

b. dispute as to whether they are covered by insurance (who don’t care about how much they pay out)

c. possibility drives up settlement amounts

4. either party can introduce evidence of wealth or lack there of, but it is not required to seek punitive damages

a. Kemezy v. Peters- Posner opinion

5. Calebrasi- money for punitive damages should go to state; would never work b/c P would bring claim for punitive damages and drop at last minute

6. in 1980’s and 90’s, Ds began to challenge punitive damages

a. 8th amendment violation… court rejects

b. Due process violation

i. BMW v. Gore- Supreme Court invalidates punitive damage awards based on

1. size of award

2. disparity b/t punitive damage amount and actual compensatory amount

3. comparatively modest level of reprehensibility of D’s conduct

4. lack of guidance from court on when punitive damages should be awarded

b. Apportionment of Liability among Defendants- comparative fault divide b/t P and D… degrees of fault divide b/t tortfeasors 

i. Go for deep pocket Ds

ii. Major ways to divide liability (Based on hypos)

1. joint and several liability and comparative fault
a. use joint and several when harm is indivisible, both Ds are neg. and there is causation

b. used under common law and in MD today
c. PP (no c/n) is rear-ended by EE (neg) at Disney (neg)

d. PP can collect from either D (most solvent and easiest to collect from)

e. If PP collects from Disney, they can collect from EE through indemnification (if applicable) or UCaT Act 
i. But, if EE is judgment proof, Disney is J/S liable for all damage

f. Now, PP and EE settle… Disney cannot recover any damages from EE b/c liability to PP remains the same

2. contributory negligence (does not apply in MD)
a. court has to determine degrees of fault

b. PP 10%, EE 60%, Disney (30%)

c. PP can collect 90% of damages from either of both Ds

d. If PP collects more than fair share from one D, D can sue co-D for rest

3. contributory negligence with an immune party

a. PP is 14%, EE 85%, and Disney 1%, but PP and EE are married (no recovery)

b. Under J/S liability- Disney pays 86% of Damages

i. Walt Disney World v. Wood- accident at Disney go-cart ride

ii. Reasons for J/S liability- issue is b/t innocent P and D; jury can’t determine fault; P should be fully compensated if no contrib. neg.

c. Proportionate liability- each D is liable only for proportionate share

4. Most states have adopted a compromise:

a. Economic damages (J/S) vs. noneconomic (proportionate)

b. Small amounts (J/S) vs. large amounts (proportionate)

5. Gifford’s favorite approach- ALI approach

a. PP and Disney are only solvenat contributors

b. Reallocate the immune parties share 

c. Find D’s share by (remaining $ ÷ (D’s fault + P’s fault))

iii. Indemnity- hold one D liable for all damage (even with multiple tortfeasors)… usually used in employer-employee relationship or contract

iv. Uniform Contribution among Tortfeasors Act- where D paid more than its fair share of judgment, it can sue other Ds to collect anything in excess of its fair share

1. determined by how far each D departed from standard of reasonable person

2. some states use pro rata- divide equally among all parties 
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