I. Order of Writing Exams 

II. Ives v. South Buffalo
A. Holding: worker’s compensation statute violates due process clause of state & federal constitution rendering statute null & void, thus entitling D to judgment
B. The court’s reasoning rests on six propositions:
1. Constitutions trump statutes.  

a. Courts decide when statutes conflict with constitution

2. Both fed & state constitutions have “due process clause” that guarantees against the deprivation of property without due process of law
3. Due process of law means that D is entitled to be judged by the same fundamental principles in place at the time of the adoption of the constitution
a. Has to do with notice, hearings, etc
b. What does “due process” mean in regards to constitutional rights
i. Meaning of Ives is that the court reasoned that this right of due process is fundamental
ii. Do we know that this is fundamental?
1. Things changed quickly, due to the Shirtwaist Fire
2. 5 states pass similar legislation – all are upheld
3. Case in 1917 that upheld constitutionality of NY’s Worker’s comp
4. At the time of the adoption of the Constitution it was a fundamental rule of law that no man could be deprived of property without liability or fault.  
a. Fault was integral to liability  
b. Parrot vs. Wells Fargo 

i. They site the case b/c it says there can’t be liability without fault… since case couldn’t show fault on defendant’s part.  Why should this not affect Ives vs. South Buffalo?  Because statute can override common law.  Wells Fargo has absolutely nothing to do with due process law.  It simply says that liability in this case requires fault.  

ii. The court wants this case to stand for the proposition that fault is a fundamental principle of law and that any violation of this is a violation of due process.  This is one case and one case does not make something a universal fundamental constitutional requirement.  

c. Ohio Vs. Mississippi Railroad Company

i. Here you have a state statute imposing on the railroad the obligation to pay for all the people who dies on their cars or injured as a result of their car.  
ii. The difference between this and Ives is under worker’s comp, in order for comp you have to have an injury arising out of employment.  There is nothing to state that if someone while at work had a heart attack that that would requite the employer to pay benefits to the victims family.  This statute in Ohio goes beyond worker’s comp
d. Does not touch on legislature’s ability to change common law  
e. Seamen Cases – Trying to show special, distinguished cases of strict liability. These cases were those that the court could not explain away.

i. Does something have to be universal for it to be fundamental?
f. Flaws in Reasoning 
i. Weaver vs. Ward – Strict Liability – NY Court of appeals had its reasoning wrong – English law attached liability to trespass (negligence) without fault.  Ives decision was a bad decision.  Guy shot another guy during a staged live fire drill.  Was held liable even without fault. 
1. The English Writ System

a. Two main writs for purposed of torts law for personal injury
i. Trespass

1. Injury resulting from an immediate or direct result of a defendant’s actions
2. In modern examples, battery
3. A person might be excused from trespass even if he has caused harm, if the person would be utterly without fault.  
a. Example, if someone lift’s B’s hand and makes the hand hit C
ii. Trespass on the case aka “on the case” or “case”  

1. Consequential or indirect injury
ii. Introduction of Liability with Fault

1. Brown v. Kendall - In order to recover, P has to prove that he acted with ordinary care and D did not.  Acting without due care is called negligence
a. Shaw changes the law without changing it because it changes the meaning of an inevitable act from involuntary to one with due care
i. He says the meaning is that it could not be avoided if the person took due care and could not have seen it happen.  Not English Common Law meaning – if someone takes someone’s hand and moves it  

b. One cannot be held liable unless one proves fault.  

c. It obliterated the distinction between trespass and trespass on the case.  

i. The traditional view was that prior to Brown v. Kendall on the case required fault.  

ii. Negligence meant a violation of the statute, ordinance, contract in the 18th century.  It was not a violation of an obligation of reasonable care.  

2. It went from no fault, to strict liability, to one that required negligence or fault.  
a. This change was so complete that Ives court could not conceive that there was ever a time that an injured person could get compensation without fault.  
3. Policy Reasons for Decision
a. Prior to 1850s the amount of injuries resulting from business was low

i. Industrial Era introduced many different manufacturing techniques that caused injuries

1. Ex: Plaintiffs warehouse burns, caused by the railway.  Railroad would be liable to the warehouse. Justices ruled against this

ii. If railroads, factories had to pay for all of the liabilities that they caused, industrialization would have been slowed for many years.

iii. The change from strict liability to negligence was necessary in order to keep economic development from slowing down.

b. The change form strict liability to negligence was necessary – this was a subsidy to the railroads.  ALS subsidized railroads – this is one of the arguments
5. This statute creates liability without faith
a. Supposedly this was a fundamental principal to our constitution at the time of its creation
b. This is the way common tort law was viewed in 1910 – “Corrective Justice” – the injurer did me wrong, as a result I suffered a loss, and as a result the injurer must compensate me
6. Social, economic, & moral considerations do not count
a. says that courts cannot  use social, economic, & moral arguments if they relate to the law.  
b. If you could use them it would imply that the law is changing
C. #3 and #6 go together, because 

1. if law is based on principle at time of adoption, then it cannot be changed with social, economic, and moral consideration
2. However, if the law changes with social, economic, and moral consideration, then 3 does not work

D. Diff between common law torts and worker’s comp system:

1. Under common law, the victim has to show fault in order for there to be compensation.  The comp system does not require this.

2. The employee has to assume responsibility under the common law.  This is called an affirmative defense to liability.  

a) Fellow servant rule before worker’s comp was that if another employee injured you, you could not hold the employer liable.

b) Contributory negligence under common law… if the victim himself is careless and that led to this injury then the employer cannot be held responsible.  

3. Damages

a) Under common law jury decides how much to comp… under workers comp an administrative agency decides

b) In a jury trial the jury awards the money and insurance co. or business writes a check to the plaintiff and that’s it.  In workers comp the victim gets the money gradually.  

a) The amount of damages and the category of damages are laid out by the statute.  You cannot get Pain and suffering damages under worker’s comp that you can under common law

E. Why did the Wainwright commission and the NY legislation think that worker’s comp need to govern employment?  

1. Employers can insure or they can absorb the costs better by passing on to products/services.  Individual employee much harder

2. work place antagonism

3. Under the fault system, there are gonna be a lot of people injured in the workplace, but they wont be able to recover b/c they cannot prove fault and also because the employer is going to be able to defeat recovery by one the three affirmative defenses (contributory negligence, fellow servant, assumed risk.  So most ppl won’t be able to get recovery.  

a) The torts system compensates 1.5% of accident victims in the US.  

4. Compensation under the fault system is uncertain.  When we pull 12 people off the street, and have them be jurors, we recognize that there is going be a certain variance of result.  

5. The operation of the common law system is wasted.  How much does the tort system spend to generate a $1.00 benefit for the victim?  $2.62
F. Comparing the sets of goals that animate the common law (fault system) and the worker’s comp system:

	Common Law
	Worker’s Comp

	* Someone should be held liable only when they are at fault.  
	* Someone has to pay, so better if employer pays instead of employee

	          this is called corrective justice…… the idea is that the injurer did me wrong and so he/she has to pay me.  
	     This is called loss distribution … holding some responsible because the person that you are holding liable has the means of distributing the loss beyond themselves.

	
	     For example, insurance or absorbing into price of products / services.  

	
	* Loss minimization ….  Damages paid are fixed and therefore, maybe more limited.  

	
	  Also less accidents


G. Why might we want to have a rule of law that if we correspond with custom you are as a matter of law not negligent.  Why do we need objective standards?
1. Holmes
a) Certainty predictability for judge and jury

b) For actors of the world

c) The people that run the businesses are the experts – they should be the one setting the standards

d) To establish a competitive advantage – if the change is economically justified - the market will reach that solution and that we do not need any regulation with the government.  This is all well in good except in a surplus labor
H. What does all this suggest – Giffords conclusion
1. Because of inefficiency in tort system the likelihood that a SL system leads to too much safety precaution and too little activity

2. There are lots of other factors pointing other way

3. Most accidents do not result in claims.  Especially negligence claims. 7:1 – medical malpractice:malpractice claims.

4. Transaction costs of bringing cases make it harder to bring cases under either neg or SL system but it makes it even harder under a neg system than a SL system.

5. Economic models have not caught up with the complexities of the real world

6. Choice between Negligence and SL

7. Be careful because what things are called are not what the really are – the neg system operates like a SL system.

8. Products Liability – lots of ways SL system operates like a neg system  

9. Look beyond the labels

10. most damage awards are paid by insurance and there has been a lot writing how if there are more torts the level of insurance goes up.  Problem is, that this isn’t the case.

11. Tort – that we can deter is one of the reasons for not accepting a No Fault Liability system.

I. Legal Realism v. Legal Formalism 

1. Legal Formalism – law was a complete and homogenous organism with all its parts linked and capabale of being understood in the dry light of reason
2. Legal Realism – law may vary with the personality of the judge who happens to pass upon any given case
a) Careful study of the instrumentalism, the pragmatic and socio-psychological decision elements in adjudication be combined with careful stuffy of its effects on the society concerned
III. STRICT LIABILITY
A. Necessity

B. Abnormally Dangerous Activities

C. Nuisance

D. Trespass
E. Animal (Behrens v. Bertram Mills Circus)
1. If we have a wild animal, unless it is a variety known to be harmless, strict liability.  

2. Domesticated animal if owner knows of harmfulness, strict liability

3. Otherwise negligence law
F. Vicarious Liability aka Respondent superior
1. Employee

a) Definition

a) If you hire someone to work for you and you have the right to physically control what it is that they are doing, then they are an employee. 
AND/OR
b) If person doing work, works only for a single employer, then far more likely that courts will regard them as employee.

AND/OR

c) If they appear to be Apparent or Ostensible Agents 

b) Strict liability in that employer does not have to be at fault to be liable for employees negligent conduct
a) The employer-benefit relation test.  

(a) Not whether or not it actually benefited the employer, but whether it was intended to or could conceivably have benefited the employer

(b) The risk is one as fairly regarded as one typically undertaken by the employer

2. Independent Contractor

a) Definition

a) An independent contractor is someone who is hired to accomplish a task or result, but not subject to the employer’s physical control.  
AND/OR
b) if someone works for a variety of employers, likely that they are an independent contractor.  
AND/OR

c) If someone has considerable expertise or their own specialization, then more likely to be an independent contractor

b) General rule is the employer is not liable. 

3. Non-Delegable Duty

a) If an inherently dangerous activity, then strict liability.
b) Maloney v. Roth – Driver was liable for independent contractor (brakes)
4. Justifications for Vicarious Liability

a) Loss minimization

a) Idea is that we are trying to minimize risks and losses

(a) Since employers are in the best position to do this, 
(b) if they are held liable then they will put more pressure on employees and in general try harder to make things safer.

b) Loss Distribution

a) Employee is better adept to deal with losses because:

(a) Insurance

(b) Build the cost of injuries into cost of product or service

c) Sometimes extraordinarily difficult to pin down which employee is at fault.  VL eliminates the need to find the specific person that screwed up.

G. Products Liability
1. Traditionally at common law at 19th century in order for a P to recover for a product, P had to show both of two things: – Winterbottom v. Wright
a) Privitiy

AND

b) Either Fault or Negligence

OR

c) A warranty – most often an express warranty

2. Cardozo says If a product is reasonably certain to put life and limb in peril when negligently made, the product is imminently dangerous – MacPherson v. Buick Motor Co.
a) is foreseeable that someone would be injured.  
b) He is saying that foreseeability, not privity creates the duty.  
a) If it is reasonably foreseeable that in its use, the product could be injurious, then a duty is owed to the user to the P for its safe operation.

c) Foreseeability creates the duty – this is the precursor to Palsgraf. 

a) Anything that could cause injury as it was manufactured, and it is or could be inherently dangerous through its ordinary use, then you have liability.
b) Cardozo has overruled Winterbottom without saying so.  
3. There are basically three kinds of warranties:
a) Express warranty

a) guarantee by words or picture that a manufacture or retailer has said that a product will have certain qualities

b) Implied warranty of merchantability

a) Goods are impliedly warranted to be reasonably suitable for the ordinary purposes for which goods of that description are sold

b) Was not recognized in Chusky

(a) Court says still need privity for warranty – Chusky v. Drake Bros.
c) Implied warranty for fitness for a particular purpose

a) The particular purposes for which the buyer tells the seller he is buying the product and he relies on the seller’s skill or judgment in selecting suitable goods

4. Strict liability should apply when the manufacturer places an article on the market knowing that it will be used without inspection which proves to have a defect which causes the injury – Traynor in Escola v. Coca Cola Bottling Co. 
a) Policy Arguments behind strict products liability:
a) Loss minimization

(a) Manufacturers are in the best place to minimize
(i) The manufacturer knows the product best
(ii) He can make the product safer
(b) In the modern era, consumers do not inspect goods; they rely on manufacturers and their advertising

b) Loss distribution

(a) The accident may be an overwhelming disaster to the injured

(b) It can be a cost of doing business for the manufacturer

c) problems of proof

(a) res ipsa loquitur will not work all the time.  It does not work if the manufacturer would not have known of the defect with reasonable inspection

(b) reasonable inspection does not require that you catch every single defect

(c) why not rely on just implied warranty law

(i) problem is that it is ridiculously circuous

(ii) we get things in sealed packages.  So you could sue the retailer, but does not make sense if all t he retailer did was sell you the sealed package

(iii) so why not let the injured party go directly to the manufacturer.

b) Traynors opinion is a concurring opinion, and so is not the law

5. Heningsen v. Bloomfield Motors

a) implied warranties extend to third parties

a) end of the citadel of privity

b) Implied warranty does not require fault and traditionally has required privity, but now even that is gone.  

a) So P can recover under implied warranty without fault or privity.  So we have STRICT PRODUCTS LIABILITY.  

c) Strikes down the disclaimer of liability as unconscionable

d) Products Liability Backtracked since this case
a) Third Party Beneficiaries of Warranties Express or Implied

(a) Alternative A 

(i) A seller’s warranty whether express or implied extends to any natural person who is in the family or household of his immediate buyer or is a guest in his home if it is reasonable to expect that such person may use, consume or be affected by the goods and who is injured in person by breach of the warranty.  A seller may not exclude or limit the operation of this section.

(a) Most states including MD take alternative A

(b) Alternative B

(i) Extends to any natural person who may reasonably be expected to use, consume or be affected by the goods and who is injured in person by breach of the warranty
(a) This is the broadest
e) Because strict products liability is developed, why would there be any use at all of implied warranty theories for injuries caused by products:

a) tort law deals only with Personal Injury and Property Damage.  If the P’s loses are economic or commercial and are not PI or PD, they cannot recover under strict liability, but can under implied warranty

b) statute of limitations will be triggered

(a) for strict products liability statute of limitation is usually 2 to 3 years from the date of the injury

(b) for contracts the statute of limitations is triggered by the date of the sale of the product.  And you have 10 years

6. Greenman v. Yuba

a) a manufacturer is strictly liable in torts when he places an article in the market knowing it will be used without inspection for defect and has a defect that causes an injury to a human being.  
b) It is sufficient for the P to prove that he was using the product in a way it was intended to be used and the P did not know of the defect and the defect made the product unsafe.
a) A defect is what triggers strict products liability in the same way that unreasonable care trigger negligence.  
7. Restatement 402A.  Special Liability for Seller of Product for Physical Harm to User or Consumer

a) One who sells any product in a defective condition unreasonably dangerous to the user or consumer or to his property is subject o liability for physical harm thereby caused to the ultimate user or consumer, or to his property, if

a) The seller is engaged in the business of selling such a product, and

b) It is expected to and does reach the user or consumer without substantial change in the condition in which it is sold.

b) the rule in Subsection (1) applies although

a) the seller has exercised all possible care in the preparation and sale of his product, and 

b) the user or consumer has not bought the product from or entered into any contractual relation with the seller

c) this restatement is treated like a statute

d) MacPherson applies to strict product liability as well as to negligence law.  Anybody who is foreseeably injured as a result of a product defect can recover
8. Three types of defects:

a) Manufacturing defect aka construction defect

a) product is in a substandard condition based upon identical units that were made in accord with the manufacturer’s own standard.  

b) Design defects – Potter v. Chicago Pneumatic Tool Co.
a) two competing tests for when a product has a design defect?
(a) the consumer expectations test

(i) product has to be in a expectation not contemplated by the ultimate consumer that will be unreasonably dangerous to the consumer

(ii) sounds like the same test for implied warranty for merchantability

(iii) it is not more dangerous than the ordinary consumer might expect

(b) the risk utility test

(i) the manufacturer bears the burden of proving that the product’s utility is not outweighed by the risks of the product

(ii) factors weighed in this 
(a) utility of product to the user

(b) safety aspects/likelihood/seriousness of injury

(c) availability of substitute

(d) ability to eliminate unsafe character without impairing usefulness
(e) user’s ability to avoid danger by exercise of due care

(f) anticipated awareness off the dangers

(g)  feasibility of spreading the loss.

(c) This is essentially a Cost Benefit Analysis.  We are not focusing on mfr’s conduct, but rather the product itself
b) Court here (and most courts today) use a hybrid of the two

(a) a modified consumer expectations test where they incorporate the factors from the risk utility test

(b) A product is unreasonably dangerous as designed, if, at the time of sale, it is defective to an extent beyond that which would be contemplated by the ordinary consumer.  In determining what an ordinary consumer would reasonably expect [look at the traditional risk factors], you should consider the risk utility factors listed above

c) Must the P establish the availability of a reasonable alternative design?  The RIII said yes.  The CT case does not think that most states require the P to show a reasonable alternative design.  CT court may have been right.  

d) In some cases there should be liability even if there isn’t a feasible alternative design – two possibilities – 

(a) product shouldn’t be marketed at all

(b) might be a product that would still be marketed, but it is sufficiently dangerous that the mfr ought to pay for it, even if there is not a safer way to do it.

e) An argument made by defendants that is state of the art defense.

(a) Relevant scientific and technological safety knowledge existing and reasonably feasible for the manufacturer to use

(i) This is just admissible evidence and not a complete defense 

(ii) This mirrors the role of custom a seen previously

(iii) How is this relevant?  What factors does it bear upon?

(a) Helps to determine what consumer expectations are

(b) Shows what other options what the company had for its designs.  Whether or not there is a Feasible Alternative Design

(b) Common defense – based on design defects and failure to warn defects.  

(i) Term state of the art – is sometimes used as custom.  We treat product mfr’s just like everyone else – not like Doctor’s and lawyers.  Evidence of custom will be admissable.  

(ii) Second meaning – is whether or not the mfr’s product lived up to the level of relevant scientific technological and safety knowledge existing and reasonably feasable at the time of the design.

(iii) Is there an argument that says we don’t care if the mfr didn’t know about the product risks, that even the best scientists.  The argument is in terms of a loss min. incentive we will always hold you liable creates an incentives for mfr to more carefully investigate the risks of their products.  
c) Warning defect aka Failure to Warn – Liriano v. Hobart Co. 
a) In products cases warnings play two very separate roles:
(a) a product warning allows the consumer to make an informed decision where she wants to use the product or not

(i) example is cigarettes’ packages that say they cause cancer, etc.

(b) tell people how to use a product safely
(i) examples, 

(a) warnings on pesticides that say keep out of reach of children and avoid contact with eyes

(b) drug that says do not take with alcohol

(c) a warning may serve both purposes in one shot

b) Two issues in this case

(a) Obviousness – is the risk so obvious that there is no duty to warn
(i) Calabresi - Calabresi says that the obviousness question is a jury question
(a) Ds are in a better place to understand risk than are most Ps
(b) we are going to keep less cases from the jury
(c) there is post-New Deal, the law is going to seek to protect not only the ordinary knowledge person, but also seek to protect the less knowledgeable, immigrant from Spain
(ii) Newman in dissent - the fact that there was evidence that there had been a safety device there.  
(a) gives the manufacture an incentive not to put the guard at all.  Because then it cannot be used against them.  
(b) Judge Newman responds to that by saying that manufacture’s have other incentives, they want to make safe products, they don’t want their products to have a dangerous reputation.  
(c) He is saying that sometimes in tort law, we get too hung up on economic incentives and dis-incentives, he is taking a shot at Calabresi.  
(b) causation

(i) was the failure to warn a cause-in-fact of the P’s injury
(ii) Based on common rule of cause in fact.
(a) but for the lack of the warning the P wouldn’t have used the machine.

(i) Wolf v. Kauffman – old but-for – had to exclude all other possibilities.

(ii) Reynolds – contemporary – but for only has to be proved to the extent that it is a natural and probable cause.  This is the language you would expect under  burden of proof.  This is the holding from Reynolds.

(iii) Canterbury v. Spence – duty to warn case – would a prudent person have decided against it.  Causation should not be determined by the P but the reasonable person.  Here the question would become had there been a products warning would a reasonable person have gone ahead and used the blade.  And don’t really know the answer to that one
(iv) Calebresi uses Martin v. Herzog here– to show where D violates a duty, and the purpose of that duty is to prevent the type of accident that is the precise type that occurs, the violation of that duty is in and of itself evidence of causation of the accident.  We get the evidence of causation from the causal tendency of the negligence.  

c) Failure to warn is an excuse to find for the P.  A way to compensate Ps w/o finding design defects. 

(a) Other hypothesis is that courts ought to be not deciding them as failure to warn defects, but they ought to be deciding them as design defects

(i) The product which entered Liriano was not in the same condition as when it left the manufacture.  This seems to violate one of the requirements and this is why it is not a design defects case.  
(ii) The warning essentially negates the idea that product has been altered

d) Failure to warn is a boom area in SPL.  Many of the warnings are at least as obvious as the one here.  
d) Summary

a) 3 types of product defects:

(a) mfr or construction defect

(b) design defect – 2 tests

(i) consumer expectation test – a condition not contemplated by ultimate user or consumer
(a) Was it more dangerous than a reasonable consumer would expect
(ii) risk utility test – weigh the benefits of the designed of the product – somewhat like CBA.  But focus is on product but not the kind of
(c) Warning defect

(i) Obviousness

(ii) Causation

9. Elements of Strict Products Liability

a) The D was engaged in the business of selling the product
b) the product was in a defective condition unreasonably dangerous to the consumer or user

c) the defect caused the injury for which compensation was sought

d) the defect existed at the time of the sale, and

e) the product expected to and did reach the consumer without substantial change in condition
10. Product Misuse

a) Foreseeable product alterations/modifications are not a defense under strict products liability. However if the product is modified in an unforeseeable way the modification is a superseding cause
a) Unforeseeable product misuse constitutes a defense

b) Negates two elements of the causation analysis:

a) The product arguably is not defective because the product is not being used in the way intended by the manufacturer.  

b) It breaks the chain of causation.  It is the P’s misuse of the product and not the product itself that causes the injury.  

11. Contributory Negligence in Products Liability – West v. Caterpillar Tractor Company, Inc
a) Contributory Negligence that is NOT a defense
a) failure to discover a defect or to guard against the possibility of its existence is not a defense.  

(a) The unreasonable failure to detect a risk is not contributory negligence in this case.  

b) Contributory Negligence IS a Defense
a) If they know of a products’ defect and they unreasonably proceed in the face of the defect (assumption of the risk), then it is contributory negligence.  

(a) This is where assumption of the risk and contributory negligence overlap.  

b) Generic carelessness or generic stupidity

(a) This court says that this type of CN by the P is a defense to SL.  

c) Comparative Negligence (according to Restatement 3rd)
a) any behavior that falls into any of the three forms of CN reduces P recovery under SPL.

(a) When we have CF, we compare the degree of departure from the standards of the reasonable care for both sides, but the P right to recover does not require fault on the part of D.  
(b) So we wind up comparing P CF against defectiveness of product.  .  

b) Comparative fault was a pro plaintiff idea, but where you apply it to products liability case – it benefits the D manufacturer
IV. NEGLIGENCE
A. the omission to do something which a reasonable man, guided upon those considerations which ordinarily regulate the conduct of human affairs, would do, or doing something with a prudent and reasonable man would not do.  
B. Injury

1. Usually tangible physical injury or property damage

a) Different than intentional tort

b) Can recover without proof of a physical injury, if intentional tort

c) “No harm, no foul”

d) if someone is negligent and as a result of that negligence, they cause you extreme emotional distress that is not enough.  

2. under most cases negligence which results in mere commercial or economic loss is not recoverable under tort law

3. Once you have proved tangible physical or property damage, you can then recover under emotional distress
C. Duty
1. Tests

a) Objective Test
a) Reasonable amount of care that a reasonably prudent person would provide under all the circumstances.  Vaughn v. Menlove
(a) does not take into account differences in intellect, education, or temperament.

b) Disabilities

(a) The reasonably prudent person under the same disabilities and infirmities in like circumstances.  Memorial Hospital of South Bend, Inc. v. Scott
(i) Standard is different (not lesser) for physical disabilities, not mental ones
(ii) Policy implications may affect a court’s interpretation of how the objective standard views foreseeability
(a) Hammontree v. Jenner – Court says that it was not foreseeable the D to have an epileptic seizure

(b) Mental Disability

(i) If circumstances negate the following, then mentally disabled person not liable:

(a) where the loss must be borne by two innocent people, it must be borne by the person who caused it

(b) If we hold the mentally disabled person liable then that will provide family members and other people responsible for care, the incentive to make sure that harm is not done to others.

(c) To stop people from faking that they are crazy.  

(ii) The argument for mental disability is strongly policy based
b) Foreseeability Test
a) They need to take into account those risks that are reasonably foreseeable or they have to act with reference to those risks that would be evident to someone who has undertaken a reasonably prudent investigation.  Blyth v. Birmingham
b) If D is acting affirmatively, duty of care exists when harm is reasonably foreseeable.  National Food Stores, Inc. v. Union Electric Co.  
c) Cost Benefit Analysis
a) P or D is a rational reasonable person and a rational person takes cost-effective measures to accidents.  Cardozo in Adams v. Bullock
b) Hand 

(a) if cost of accident multiplied by probability of accident is greater than cost of accident prevention then there is negligence and liability.

(b) if this is less than the cost of preventing the accident, then no negligence and no liability

c) Posner: 

(a) The whole goal of the torts system is that we want to come up with the rules of system that result in the lowest possible sum of accidents and the cost of preventing accidents. 

(b) In negligence, D is liable only when he makes a wrong decision using a cost-benefit analysis.  

d) Calabresi

(a) In strict liability, D will always pay for the accident
e) Chabel

(a) lowest possible sum is produced when you have a strict liability system coupled with a total defense of contributory negligence by the P.  

f) In a world without transaction costs, strict liability and negligence leads to the same outcome.  
2. Minors / Children

a) Minors are judged with a reasonably prudent person standard of someone of their same age, experience, and wisdom when engaged in activities appropriate to their age

a) When engaged in adult activities held to an adult standard.  Dellwo v. Pearson
b) Generally parents cannot be held liable for child’s negligence
3. Common Carriers 
a) owe a higher duty of care
b) Frederick v. City of Detroit, Department of Street Railways
4. Ordinary Knowledge
a) D with ordinary knowledge can assume that other people also have ordinary knowledge and extra does not need to taken for those that do not.  Lorenzo v. Wirth
a) This is a common law question
b) Holmes says this a question for the judge not jury

b) Knowlton says that D with ordinary knowledge should recognize that there are people out there that do not have ordinary knowledge
a) Tort law is shifting to this notion and getting more protective over time

b) Determination of whether D has a duty to people without ordinary knowledge is a question for the jury
5. Role of Judge and Jury

a) Question of due care generally left to the jury

b) When dealing with standard of conduct, and when the standard is clear it should be laid down once for all by the Courts.  B & O RR v. Goodman
6. Rule of Judge v. Juries

a) Rules of the judge

a) One of the things the judge does is tell the jury the binding principles of the law.  Read the instructions to the jury.

b) Puts outer parameters on the jury’s fact finding 

(a) If jury cannot possibly find on the basis of the testimony, it will grant a directed verdict

(b) If jury comes back with a completely ludicrous outcome, judge can either grant a new trial or it can grant an nov.  

b) Rules of the jury

a) To find fact

b) Figure out what facts are real and what aren’t.  Resolve the facts

(a) Apply the facts they find to what a reasonably prudent person would do.  Weigh them with the principles of law to see if there is negligence

7. Custom
a) if D’s actions are in line with the custom, then not negligent or contributorily negligent.  So ordinary or customary care is the same as reasonable care.  Lehigh v. Wilkes-Barre Coal Co. v. Hayes
b) Correspondence with custom (not with professionals, i.e. Doctors, etc.) is not a defense.  But it is admissible as evidence and may be considered by the jury.  La Sell v. Tri-State Theater Corporation
a) General rule is that subsequent repairs are not admissible.  
b) Three groups of people that can bring about a change in a market / custom:

(a) the market itself

(b) state and federal regulatory agencies

(c) juries

c) Evidence of private regulations beyond industry/regulatory standards is inadmissible
(a) idea discourages private safety rules and code of conduct that are stricter than the general code of conduct

(b) don’t want D to be able to establish safety standards themselves
8. Professionals
a) D has to display a degree of care and care of the average qualified practitioner, taking into account the advances of the profession.   Brune v. Belinkoff
b) If D corresponds with national custom / standard, it is a defense as a matter of law 

a) Same / Similar Locale Rule in Small v. Howard was overturned 

c) Standard in Maryland – “standards of practice among members of the same health care profession with similar training and experience situated in the same or similar communities at the time of the alleged act giving rise to the cause of action.”

d) May require expert testimony to develop customary standard
e) applies to doctors, lawyers, pastors, and priests

9. Medical Malpractice / Informed Consent - Canterbury v. Spence
a) Doctor’s responsibility to disclose the risk of operation.  

a) The amount of information that a reasonably prudent person would want to make a yes or no decision on whether or no to have the surgery
(a) Not determined by medical custom in this case (minority opinion)
b) kinds and categories of information that doctor had to disclose are
(a) factors that contributed to the dangerousness of the procedure

(b) risks and benefits of the surgery (probability of something going wrong)

(c) risk and benefits of no treatment

(d) the alternative treatments
c) Need to disclose material facts pertaining to procedure at hand
d) Exceptions to disclosure:

(a) Emergency / Unconscious

(b) When the patient would have reacted VERY badly psychologically
10. Landowners

a) Liability for land owners and occupiers is premises-liability.  

a) Direct ownership of premises, not indirect.  
b) Trichotomy for premise-liability – Only used in MD
a) A trespasser – If the P is a trespasser, the land owner is only going to liable for willful, wonton, or reckless conduct.  Osterman v. Peters
(a) Attractive nuisance

(i) in some conditions we are going to say that a child who is a trespasser is owed a reasonable duty of care.  

(ii) an allurement doctrine 

(a) the child is only owed a duty of reasonable care if the child was allured onto the property.  

b) An invitee – have to be on the land for some business purpose – Brosnan v. Koufman
(a) is owed a duty of all reasonable care including the landowner’s duty to inspect and discover unreasonably dangerous conditions

AND

(b) to protect the visitor either by correcting the condition or warning the visitor of it
(c) Examples
(i) Meter readers and fedex people are usually invitees.  
(ii) If police and firefighter come during regular business hours, then they could be invitees, but depends on jurisdiction.  
c) A licensee – have to be on the land by some public invitation – Brosnan v. Koufman
(a) If  the possessor knows or has reason to know about a dangerous condition and the dangerous condition is concealed so that it would not be obvious to the guest, there is a duty to care i.e. to warn.  

(i) They just mean if it is terribly obvious to D and would not be to licensee, then duty.  
(ii) There is not duty to inspect
(b) Examples

(i) Police and fire personal – emergency situations
(ii) Social guests
c) Negligence Test
a) The landowner has to have violated a reasonable duty of care owed to P.
(a) Does not affect trespassers

(b) Landowners are not insurers

b) Policy reasons to dismiss trichotomy

(a) Stemmed from a feudal system time and so is not applicable today.

(b) Formed as a took to keep case away from juries because of status gap, void today because we allow juries to try other cases 

(c) Produces inconsistent results and chaos because our ways of dealing with people and land are very different today

11. Statutory (Per se) – Martin v. Herzog
a) When the violation of a criminal or regulatory statute even if it does not mention negligence or civil liability, establishes the standard of care for the negligence action.  
a) Violation of statute is negligence itself and that jurors have no dispensing power is how later courts have usually interpreted this opinion.  
b) Requirements for Negligence Per Se

(a) Where a statute or municipal ordinance imposes upon any person a specific duty for the protection or benefit of others [DUTY],

(b)  if he neglects to perform that duty [BREACH OF DUTY], 

(c) he is liable to those whose protection or benefit it was imposed - Polsgraf 

(d) for any injuries of the character which the statute  or ordinance was designed to prevent – Wagon Mound I, 

(e) and which were proximately produced by such neglect [CAUSATION]
(i) from the violation of the statute we can infer causation

b) Three possible standards for violation of statutes in torts:
a) In some jurisdictions, violation of the statute or regulation is negligence in and of itself – Herzog (Cardozo) and Combs dissent (Traynor)
b) In others it creates a prima facie case of negligence

(a) This is a rebuttable presumption.

(b) even if a P or D has violated the statute the question is has that party acted as a reasonably prudent person in the violation of the statute.  – Combs v. Los Angeles Ry. Corp.
c) In still others it is evidence of negligence

c) Where the reason ends, so should the rule – Tedla v. Ellman
a) When unusual conditions occur, strict observance may defeat the purpose of the rule and produce catastrophic results.  
D. Breach of Duty
1. Standard

a) Did conduct fall below standard

b) Custom or usage may be introduced as evidence

c) Statutory violation constitutes breach
2. Res Ipsa Loquitor – the thing speaks for itself
a) You use res ipsa loquitur to prove that D violated a duty of care if you do not have any other way to prove it.  IF you know what D did, you do not use res ipsa loquitur.  

b) It has three requirements:
a) Accident must be of a kind which ordinarily does not occur in the absence of someone’s negligence

b) must be caused by an agency or instrumentality in the exclusive control of the D
(a) Colmenares Vivas v. Sun Alliance Insurance Company – Airport had a non-delegable duty to keep the premises safe
(b) Third Restatement of Torts (no yet adopted) states – It may inferred that the D has been negligent when the accident causing the P’s physical harm is a type of accident that ordinarily happens because of the negligence of the class of actors of which the D is a relevant member
(i) Trying to make sure we get the right D and wipe out the exclusivity requirement because it has proven to be unfair and unwise.  

(c) Ybarra v. Spangard – the test has become right of control rather than actual control

c) must not be due to any voluntary action on  the part of the P

(a) P cannot be contributorily negligent

c) Proving res ipsa loquitur is not necessarily proof of negligence.  Procedural impact of res ipsa loquitur – Sullivan v. Crabtree
a) Permissible inference of negligence

(a) jury can find negligence, but the jury is not required to do so.  The jury could decide that the accident was caused by other causes not by D.  

(b) View held by most courts

(c) Res ipsa loquitur is nothing other than one variety of circumstantial evidence.  

b) Presumption of negligence

(a) Once P has satisfied  those three requirements, if there is no evidence of non-negligence from D, at that point the jury MUST find negligence on behalf of the D. 

(i)  If D provides evidence of non-negligence, then jury could go either way

(b) stronger effect for res ipsa loquitur.  

c) Shifts the ultimate burden of proof

(a) the burden of persuasion shifts to the D and requires him to prove by a preponderance of all evidence that the injury was not caused by his negligence. 

(b) More than the presumption that obligated D to come forward with evidence of non-negligence.  
(c) Ordinarily P always has the burden of proof to prove negligence.  
E. Causation

1. Cause-in-fact
a) without the negligence there would not been there injury – Wolf v. Kaufman
a) typically known as the but for rule aka sine qua non (without which)
b) D’s tort is regarded as a cause in fact of the P’s injury if it can be said that but for the D’s tortious conduct the plaintiff would not have been injured.  

b) Where the P’s injury is a natural and ordinary consequence of D’s violation, that is enough.  – Reynolds v. Texas & Pac. R. Co.
a) P must prove D’s tortious conduct was a but for cause of the injury by a preponderance of the evidence – Restatement 3rd of Torts
(a) The P need not prove that D’s conduct was a cause of the harm with a high degree of certainty
b) P need not exclude all other causes
c) Where a P can prove that the violation of the statute greatly enhances the possibility that the accident can occur, P proves cause-in-fact by proving the violation of the statute itself –  Cardozo in Martin v. Herzog.  
d) Policy Implications

a) Minimization 

(a) Calabresi – In Wolf, the D was violating a statute, if we hold him liable he will have more incentive to minimize losses, it would make sense to compensate the family for that loss.

b) Loss distribution 

(a) Loss could be distributed via increased fees to tenants or consumers

c) Wolf vs. Kaufman – A person is found dead at the end of the stairs, can cause really be proven?

e) Medical Malpractice – Canterbury v. Spence
a) Two Step Analysis

(a) if disclosure of the material risk would have caused the P not to proceed with the surgery.  

(i) In this case, we will determine this fact by looking at whether if the ordinary prudent person in patient’s shoes would have gone ahead with the surgery 

(a) P has a vested interest, so has to be determined by the jury

(b) Show that the injury was caused by the procedure. Was the injury caused by the failure to disclose.  

(i) Maybe it was congenital defect

(ii) Maybe it was because of the fall that had nothing to do with the surgery
f) Multiple Tortfeasors – Corey v. Havener
a) Acting in Concert aka Civil Conspiracy

(a) joint and several liability because they are working as one.  
(b) Both or one of the D’s can be held liable and P can pick and chose who to recover from.  
b) Not Acting in Concert
(a) Where joint tortfeasors contribute to an indivisible injury, each one will be liable under joint and several liability even if they are not acting in concert.  
(i) Indivisible is if you cannot distinguish between which injuries are caused by who
(b) If you can isolate what injuries were caused by which D, then each D will be liable for the injuries they caused.  
g) Indeterminate Tortfeasors
a) Alternative Liability Theory
(a) If you have two Ds who are all negligent, but only one’s negligence could have been the cause in fact of the injury
AND 
(b) If no one knows whose negligence it was, 
THEN

(c) the burden of proof shifts to the Ds to show that the other’s negligence was the cause-in-fact

(i) Otherwise both held liable

(ii) Summer v. Tice – two Ds go hunting and one shoots the P
b) Market Share Liability – Sindell v. Abbott Laboratories
(a) each D liable for the proportion or percentage of damages as is attributable to its percentage of national market sales of its products

(b) Requirements

(i) 3 or more negligent, indeterminate Ds, innocent Ps
(ii) Product the EXACT same aka fungible 
(iii) Product sold during a limited time

(iv) Ds do not have more info than Ps
(v) Products Liability case

c) Where it does NOT apply – Skipworth v. Lead Industries Association
(a) Product chemically different

(i) Under market share liability they would be held equally liable and so that does not work here.  

(b) In DES case it had to be roughly 9 months where the toxic product was sold.  Here we have 107 years!

(c) All the manufacturers in front of the court in DES, not the case here
2. Causal Link - Berry v. Sugar Notch Borough
a) there is a causal link between an act and an injury when we conclude that the recurrence of that act will increase the chances that the injury will also occur
a) It is not enough for a party’s tortious conduct to be a but for cause of the accident, it has to increase the probability that the accident will occur.  

3. Proximate Cause
	
	P
	Type of Risk

	The unforeseeability of [x] necessarily bars recovery
	Cardozo in Polsgraf (slight majority)
	WagonMound I (but consider Wagon Mound II)

	The unforeseeability of [x] does not necessarily bar recovery
	Andrews in Polsgraf (Restatement 3rd – Torts)
	Polemis (Modest Majority)


a) Duty of Care – Palsgraf v. Long Island R.R. Co
a) Cardozo

(a) Duty owed to the reasonably foreseeable P

(i) The risk reasonably to be perceived defines the duty to be obeyed and risk imports relation; it is to another or to others within the range of apprehension

(a) When harm is unintentional, see if it natural and probable
(b) if it is a question of proximate cause then it has to go to the jury.  If it is a question of duty, then judge has to determine it.  
(c) P is in a type / class of Ps that were foreseeable 

(ii) If harm is caused by intentionally dangerous activity, then the scope is broadened 

(a) Errant shooting of a gun
b) Andrews

(a) Every one owes to the world a duty at large of refraining from those acts that may unreasonably threaten the safety of other
(b) It is the act itself, not the intent of the actor that is important
(c) Proximate cause must be at the least something without which the event would not happen

(i) It is not logic, it is practical politics, a public policy, a rough sense of justice
(ii) What ordinarily be expected to follow the fire or the explosion
(d) does not mean that D is liable for every single injury that D might cause, but does not have to be natural and probable

b) Type of Harm

a) Outdated view of direct v. indirect consequences – In Re Polemis 
(a) what distinguishes the type of harm for that they will be liable is that D will be held liable for the direct consequences of their actions
(b) a direct consequence is one not caused by the operation of independent causes having no connection to the negligent act

(i) a proximate cause is any cause connected to the negligent act

b) Modern view
(a) the damage of that kind has to be foreseeable

(i) Wagon Mound I - not enough that the dock might get mucked up, have to have foreseen that the oil might have caused the fire

(b) If the harm is unforeseeable under Wagon Mound 1, is it still under Wagon Mound 2?
(i) all risks are at least slightly foreseeable aka everything is foreseeable.  
(ii) after a cost-benefit analysis a D must take into account any risk, even the ones that are only a tiny bit foreseeable.  

(a) Where a D can avoid even a tiny tiny risk with reasonable precaution, he has to.  

(b) We can ignore them only when avoiding them to cause undue burden.  

(c) once the injury is foreseeable, the extent of the damages need never be foreseeable
(d) Intervening & Superseding Causes

(i) Intervening Cause – a cause that contributes to the P’s injury which occurs after the defendant’s negligence that also contributes to the P’s injury.  

(a) defined by sequence in time.  

(b) Happens between the D’s tortious conduct and the P’s injury.

(c) If harm by D2 and it is an intervening cause not a superseding one, then Ds jointly and severally liable.

(ii) Superseding Cause – An intervening cause that breaks the chain of causation and stops the D’s actions from being liable 

(a) If the intervening cause is unforeseeable, then it is superseding.

(b) If the second D (intervening cause) is foreseeable, then it will not be a superseding cause and both Ds will be jointly liable.

(c) Rough Guideline - negligence is foreseeable and therefore negligent intervening causes are not superseding cause

(iii) Assuming Divisible Injuries

(a) Driver

(i) Liable for injuries occurring at H1 

(ii) This is a cause in fact of the injuries that occurred at the malpractice of the hospital.  

(iii) Liable for injuries occurring at H2

(iv) it is foreseeable that there is going to be a transfer from one to the other.  

(v) Therefore, negligence of the second hospital is just as foreseeable as the first one.  
(b) Hospital 1

(i) If reason for going to H2, is H1’s negligence then jointly and severally liable with D for injuries at H1 and H2

(ii) If reason for going to H2, is not H1’s negligence, then H1 jointly and severally liable with D only for injuries that happened at H1
(c) Hospital 2

(i) H2 liable for the exacerbated injuries with D and (if reason is H1’s negligence with H1 as well)
(iv) Third Party Intentional Torts / Criminal Acts
(a) The original tortfeasor may not be held liable for another’s injury due to a third party’s intentional torts. 

(i) It is not foreseeable that someone’s third party’s criminal tortious act will cause harm to P.

(ii) Liney vs. Chestnut Motors – It is not foreseeable that a thief would steal a car and hit a pedestrian – garage held not liable.  Thief’s actions not a superseding cause
(b) When D’s negligence consists of the breach of duty that encompasses the duty to protect someone from the criminal acts, it cannot be relieved by saying that the criminal acts are not foreseeable
(i) Bell v. Board of Education – School’s responsibility to protect kids from the kind of criminal act that did happen.  School did have processes in place for such protection.  Therefore cannot say the criminal act was not foreseeable.  
F. Conduct More Egregious than Negligence – Sandler v. Commonwealth 
1. Willful wanton or reckless negligence claims 

a) Only these lead to punitive damages
b) Contributory Negligence is NOT a defense

2. Willful means the intent to cause harm.

3. Wanton and reckless is: 

a) Failure to act involves an intentional or unreasonable disregard of a risk that presents a high degree of probability  that substantial harm will result to another

b) The risk of death or grave bodily injury must be known or reasonably apparent, and the harm must be a probable consequence of the D’s election to run that risk or of his failure reasonably to recognize it

a) The key here is that the probability of harm has to be higher than that for negligence and the kind of harm that is relevant has to be more than any personal injury, it has to be grave personal injury or death.  

4. It has to be REALLY REALLY bad stuff for will wanton or reckless which is to say it has to be really really bad for punitive damages
G. Other Claims of Action

1. Wrongful Death

a) designated family members can recover for her husband’s loss of income into the future minus whatever would have taken him to support his lifestyle
2. Survival Statute

a) all of the claims that would be recoverable is decedent himself had survived
H. Damages
1. Punitive Damages

a) Recoverable in 
a) willful, wanton or reckless conduct OR 

b) in cases of intentional torts.
b) Virtually all punitive damages ward fall in two kinds of cases:
a) cases involving intentional torts
(a) if Bill Gates punches you in the face

b) cases involving commercial frauds
(a) toxic cases

c) Serve as Socially compensatory damages 

a) because there are only a few people that are going to know that they are being harmed

b) They serve a way as deterring and punishing the D for harms that will never be brought into the court room

d) Why are punitive damages a big deal?

a) they are unpredictable from an actuarial stand point

(a) because you never know when a jury gets angry for something if the punitive damage aware will be $30,000 or $130,000
b) some dispute as to whether or not they are covered by insurance

(a) you get involved in tort litigation and the attorneys that actually represent the companies than the insurance attorneys and they get more gungho about the tort issues and might go to legislature and stuff

c) they tend to drive up settlement values

e) Posner says is the P can introduce evidence of wealth if he wants to and the D can also introduce evidence of wealth if he wants to, but we are not going to require the P to introduce evidence as part of his case – Kemezy v. Peters
f) The court strike down punitive damages for the following reasons
a) The actual size of the award

b) The difference between the compensatory damages and the punitive damages

(a) Ironic because one of the functions of punitive damages is to compensate when the compensatory damages fall short

c) Comparatively modest level of reprehensibility of the D’s conduct

d) Lack of judicial guidance

(a) The judge did not give the jury meaningful instructions on when punitive damages could be awarded
2. Contribution

a) Joint and Several Liability and Contributory Negligence

a) Joint and Several Liability – P can pick which D to recover all or what portion of damages from
(a) P can pick

(i) Solvent D and/or

(ii) One easiest to collect from

(b) Reasons for it

(i) Jury cannot determine fault

(a) When harm is indivisible

(b) Both Ds are found negligent – both violated a standard of care

(c) Jury found causation – injury would not have occurred without negligence of both parties

(ii) As between an innocent P and a negligent D, negligent D should pay

(iii) Under MD, if P was negligent, P cannot recover at all

b) Damaged could be split two ways

(a) Uniform Contribution Among Tortfeasors Act – Uniform Contribution Among Tortfeasors Act – when a D pays more than its fair share of judgment, it may sue other Ds to collect anything in excess of fair share – This is not comparative fault
(a) In most states done by culpability
(i) Different than Comparative fault because it is between two Ds
(ii) at common law, courts did not assess relative degrees of fault

(iii) pro rata – divided equally among parties

(iv) Proportionate liability aka several liability– each defendant responsible only for percentage of fault

(v) Comparative Fault – If a party settles, other party must pay difference in settlement, even if comparative fault judgment declares otherwise.
(a) Other D has to pick up on slack because other party settled

(vi) Indemnification – D may collect all of what D paid P because the third party, not D, was responsible for the action.
(a) Employer-employee
(b) By Contract
(vii) ALI Approach – percentage of percentage

(a) D pays 1%; then it pays 1/15 (1% Disney + 14% P) of insolvent co-D’s 85% 
(b) Comparative fault

b) 4 Approaches

a) Joint and Several

(a) Lurking Issue: trend toward joinder of deep pocket D, despite remoteness from injury,  god thing if you are Calabresi (loss distribution); not such a good thing if you are Chamber of Commerce

b) Several Liability aka Proportionate Liability

(a) Each d is liable for it proportionate share only

(b) If there is negligent co-D which is judgment proof, from P’s perspective, boils down to

(i) Being struck by lightning

(ii) Injured by a mistake of D or RR or physician which is not a negloigent mistake
(c) ignores that D’s negligence was a necessary cause of injury
c) May states, usually through legislation have adopted compromises

(a) Economic damages (j & s) vs. noneconomic (proportionate)

(b) Or small amounts (j&s) vs. large amounts (proportionate

d) ALI Approach – percentage of percentage

(a) P and remaining solvent D are negligent and their negligence was necessary cause

(b) Both should pay

(c) Re-allocation of judgment proof or immune party’s share

I. Defenses
1. Contributory Negligence
a) Contributory negligence is conduct on the part of the plaintiff, contributing as a legal cause to the harm he has suffered, which falls below the standard to which he is required to conform for his own protection.  Memorial Hospital of South Bend, Inc. v. Scott
a) Mental and/or physical incapacities are factors to be considered. Memorial Hospital of South Bend, Inc. v. Scott
b) Doctrine of Avoidable Consequences – Law v. Superior Court for the County of Maricopa
(a) The P has a duty to use reasonable care to avoid aggravating the injuries from an accident.  

(b) This doctrine traditionally talks about P’s conduct after the injury.

b) there are two types of conduct by the P, which is unreasonably dangerous and constitutes contributory negligence – Gyerman v. United States Lines Co.
a) P knew of the risk and continued anyway

b) When you unreasonably fail to discover risks.  
c) it is a superseding intervening cause and thus it prevents D’s negligence from being a proximate cause of the injury
d) It is an affirmative defense.  

a) the D must plead contributory defense as a defense in its answer.  Otherwise D cannot raise it.  

b) Burden of persuasion is on D to prove contributory negligence.  Burden of persuasion on P to prove their prima facie case. 
e) Seat belt defense is not contributory negligence because not a necessary or contributing cause to the accident
2. Comparative Negligence

a) basic idea is that responsibility of damages arising out of an accident should be determined by the relative faults of the parties

b) Requirements to find Comparative Fault

a) Must first find that D was negligent

AND

b) that D’s negligence was a cause of the injury

AND 

c) that P was also negligent and that this was a contributing cause of the injury.  

c) Test for Relative Degree of Fault

a) how far each party departs from the reasonable prudent person.  

d) Three variations
a) Not greater than 

(a) P can recover as long its fault is not greater than D’s
(b) If P’s fault is greater than D’s then no recovery

b) Not as great as

(a) P can recover as long P’s negligence is not as great as D’s
c) Slight

(a) P can recover only when its negligence is slight compared to D’s
d) If each P and D have 50% each of fault, then in most but not all states, P wins the tie.  In a hand full of states the tie goes to the D

e) The jury, in its comparative fault analysis, may consider to the failure to use the seat belt
3. Assumption of Risk

a) Two types

a) Express assumption of the risk aka no duty cases
(a) contractual disclaimers 

(i) ex. Exculpatory clauses

(b) implied consent seen in Brown

b) Implied Assumption of the risk

(a) Primary
(i) D is not negligent either because he owed no duty or did not breach the duty owed

(ii) Riding in a train, you experience normal bumps - RR company not liable for bumps

(b) Secondary

(i) Two types
(a) Type of conduct which is reasonable but nonetheless bars recovery
(i) Run into burning house to save infant child
(ii) P reasonably voluntarily encountering a known risk is not a defense for D

(iii) In a contributory negligent state, stipulate the defense and merge AOR into the claim

(iv) In a comparative fault state the AOR is merged into finding the fault analysis and liability is apportioned

(v) Blackburn vs. Dorta – Court holds that comparative negligence will allow recovery for reasonable assumption of risk
(b) Type of conduct which is unreasonable and bars recovery
(i) Run into burning house to save baseball cap
(ii) P unreasonably voluntarily encountering a known risk is a defense for D  

(iii) Contributory negligent – P will be barred from recovery

(iv) Comparative Fault - P will be apportioned damages accordingly, will usually receive very little

(v) Except if you are hero.  

(vi) When you voluntarily encounters a known risk unreasonably it is likely that the jury will give most of the fault to P and so P will be able to recover very little

b) Exculpatory Clauses

a) parties can contract to disclaim liability for negligence.  

b) Three exceptions to this general rule:

(a) if the tort is intentional, reckless, willful, or wonton

(b) there is a gross disparity of bargaining power between the parties

(i) if the service is essential
(c) when the transaction involves public interest
(i) Tunkl Factors weighed in deciding public interest

(a) If the business of a type generally subject to public regulations

(b) If it is a matter of great public importance, a practical necessity to some

(c) D holds itself out as being open to all members of the public

(d) Because of essential nature of contract, a gross disparity of bargaining power

(e) D gives an adhesion contract and makes no provision whereby a purchaser may pay additional fees to obtain a protection against negligence

(f) If the P or the P’s property is under the control of the D
(ii) Wolf factors 
(a) Performance of a public obligation 

(i) Public utilities, common carriers, innkeepers and public warehouses

(b) Includes those transactions, not readily susceptible to definition or broad categorization, that are so important to the public good that an exculpatory clause would be “patently offensive” such that “the common sense of the entire community would … pronounce it” invalid

(c) Seigneur v. National Fitness Institute – Court held exculpatory clause valid because gym not an essential service, no great disparity in bargaining power because she could have gone to another gym, and exculpatory clause was clearly displayed
c) Language has to be clear and unambiguous 

(a) Does not have to have the word negligence, but must have words conveying a similar import
(b) Men may contract away their liability for negligently caused injuries, as long as their intention is expressed clearly and in unequivocal terms
(c) Gross v. Sweet – exculpatory clause held unenforceable because not clear which injuries it disclaimed liability for 

c) Express Assumption of the Risk aka Implied Consent 

a) When one participates as a spectator, one necessarily subjects herself to certain risks necessarily and usually incidental and inherent to the game.  
(a) like the coal hole case because in that one Holmes said that in building a home, he assume that everybody has ordinary knowledge of coal holes.  I

(i) In this case we can assume that P has knowledge and understanding of the incidental and necessary risks of a baseball game.
(b) Brown v. San Francisco Ball Club – The management just had to exercise due care that they provide a screened and unscreened portion and she sat in the unscreened portion.  So they are not liable because they did not have a duty
b) A violation of a rule is not enough to violate a duty.  

(a) if the player injuring the other player violates a rule, he cannot usually be sued.  

(b) In order to avoid the implied consent, there has to be more than a violation of the rules
(i) Violation has to be willful, wanton, or reckless
4. Immunities
a) Interspousal immunity
(a) Traditional

(i) Husband and Wife were one single entity; immunity against each other to collect from each other
(b) Modern
(i) Some jurisdictions have eliminated this immunity in all cases.
(ii) Some have eliminated it in traffic accidents.  
(iii) Some have abrogated it in the case of outrageous intentional torts
(iv) Some have abrogated in traffic accidents and outrageous torts, but not in intentional torts.  
b) Parental Immunity
a) Traditional

(a) Court usually don’t hold parents liable for tortuous conduct in core parenting activities

b) Modern
(a) The child’s injury results from activities of the parent in a different capacity other than that of being merely a parent

(i) Examples

(a) Parent as employer

(b) Sexual abuse

(b) Parents increasingly responsible for child’s actions.  
(c) In a few cases can be held liable for outrageous intentional torts
c) Charitable Institutions
a) Traditional

(a) The court said if these industries did not have immunity this would divert money from where it was supposed to go

b) Modern

(a) Clear tend has been the abrogation of charitable immunity with in limits

(i) there is a dollar cap

OR

(ii) it can be held liable to the extent to which it has insurance coverage

d) Sovereign Immunity
a) All rights come from the sovereign so sovereign cannot be sued without their consent

b) State Torts Claim Act – Sometimes Courts would eliminate Protection of the State’s sovereignty, and State’s would act to restore it quickly. 

(a) For example, the MD statute position are much easier for P’s to win against State

c) Immunity is raised only for certain types of functions and for a certain dollar amount.  

(a) There is often a shorter statute of limitations, claim be presented to an administrative body instead of going straight to court.
d) Under NH Act, cannot sue for legislature or judicial acts.  
(a) Cannot sue for the performance of discretionary duties. 
(b) Cannot sue for claims based upon intentional torts 
e) If city or county is engaged in a traditional government function, then sovereign immunity.  
(a) But if doing something more like a business (operating a ski lift, or power plant or a zoo).  This is called being engaged in a proprietary function and most of the time the torts claims acts takes care of how to treat these.  
5. Worker’s Compensation
V. INTENTIONAL TORTS – intentional torts don’t require proof of harm or injury as an element of the tort (except for trespass).
A. Elements of Torts

1. Act

2. Intent =
a) Purpose 

b) Knowledge with substantial certainty

3. Causation
a) Act distinguished from consequences

b) It doesn’t matter the type of harm that you intend to bring about you will be held liable for it all
B. Battery – Garratt v. Dailey
1. To cause 

a. unconsented, harmful or offensive bodily contact 

b. with intent to cause either

c. harmful or offensive bodily contact

OR

d. the apprehension of such contact

2. Offensive is something a person of ordinary sensitivities would not consent to – Objective Standard
a) We are not providing fair notice to the aggressor if we rely on a subjective standard.  

3. Some things are so closely connected to us that the contact does not have to be directly with the P’s body for it to be battery.

a) Example, knocking a lunch tray from the hands of a black man

4. People cleaning up 9/11 were guaranteed to be injured… so why not battery?

a) There is a difference between a harm directed to a small specific group of people versus harm directed to a larger more unpredictable group

b) whether there is an intent to do harm… whether there is intent to cause offensive injury

C. Assault – Brower v. Ackerley
1. An actor is subject to liability to anther if 
a) He acts intending to cause a harmful or offensive contact with the person or a 3rd person, or an imminent apprehension of such a contact, AND

b) The other is thereby put in such imminent apprehension
a) Apprehension is a fear experienced by a person of ordinary sensibilities
b) Imminence is a key requirement
(a) Separate real serious threats from every day ones
2. No bodily contact required for assault.

3. Exceptions
a) words alone ordinarily do not make a threat
a) sometimes they can be
b) man comes up to you at night and says your money or your life, that would be assault
D. Intentional Infliction of Emotional Distress (aka Tort of Outrage) – Brower v. Ackerley (Take 2)
1. Three elements Intentional Infliction of Emotional Distress:
a) Extreme and outrageous conduct

a) normally harder to prove than law students think – that is really really over the top
(a) applies to negligence, willful, wanton, or reckless conduct as well

b) calling the woman and telling her your husband has just been killed in a car accident

b) intentional or reckless infliction of emotional distress

c) must cause the P to suffer severe emotional harm

2. When the first two elements are clearly present, don’t need objective symptomatology
a) Violation of the duty (intentional infliction of the extreme and outrageous conduct) can be used by the jury as evidence of severe emotional distress

b) Symptomatology
a) P was treated by a psychiatrist for the emotional distress
b) P was prescribed meds

c) P had some physical consequence of the emotional distress 
3. Ordinarily physical injury and property damage is not a requirement for intentional tort
a) It is a requirement for negligence
E. False Imprisonment
1. Conduct by the actor which is intended to or does in fact confine another within boundaries fixed by the actor where in addition the victim is either conscious of the imprisonment or is harmed by it.

a) if the woman had been told you cannot come to Walmart ever again, that is not false imprisonment
2. Physical force is not required to complete the tort of false imprisonment
a) The threat of physical force will suffice

a)  the threats can be implicit as well as explicit

b) Often the false imprisonment can be based on a false assertion of lawful authority to confine

c) Shopkeeper’s privilege

a) If you have a reasonable basis to believe that someone has shoplifted you can stop someone until a reasonable investigation has taken place

b) In this case the requirements of shopkeeper’s privilege have not been fulfilled
VI. DEFENSES TO INTENTIONAL TORTS

A. Necessity / Self Defense – Courvoisier v. Raymond
1. If a reasonable person were to believe that great bodily harm or deadly injury were to happen to him, then he can use self defense.

a) this is a negligence standard

b) an objective standard

2. You can use reasonable force anytime you believe someone is going to inflict ANY harm on you.  

a) You can only use deadly force when you believe that deadly force is going to be inflicted on you.

3. This is an affirmative defense.  

a) The burden to plead and prove it is on the defendant

B. Defense of Property – Katko v. Briney
1. Rule is You can use reasonable force to protect your property.  
a) Force is dictated by situation
b) The D cannot use deadly force or impose grievous bodily harm if you are just protecting property

a) However this varies among states

b) If trespasser enters home then it is possible to use deadly force
2. Exceptions

a) You cannot do indirectly what you could not do directly.  

a) The force was excessive in light of the threat to the property

b) If you seem to have consented

a) If there was a neon sign on the door saying that there as deadly gun, then D can have a defense that says P consented.  SO in this case P probably will not win.  
