TORTS II OUTLINE
Gifford

I. Basics

a. Duty is owed when:

i. Duty owed when an injury is reasonably foreseeable to someone as a result of your actions (National Food Stores)
ii. You do not have a duty to act affirmatively even if doing so is unreasonable

iii. When someone is acting affirmatively, a duty is owed

b. Negligence:
i. omission to do that which a reasonably prudent person would do, or not doing what a reasonably prudent person would not do

c. What do you need to prove negligence:
i. D owed a duty of care

ii. D breached that duty

iii. Causation

iv. Injury or Damage

d. Standard of care

e. Fault: unreasonable failure to avoid an injury or to mitigate damages

II. Causation

a. Cause in fact
i. Traditional test: “But for” D’s conduct, P would not have been injured
1. Ways of proving “but for” (how sure must jury be that D’s tortious conduct was but for cause?)
a. Old rule: P had to eliminate all other causes

b. Modern rule: P need only prove that D’s conduct was a natural and probable cause- P must prove all elements of tort by a “preponderous of the evidence”

c. Cardozo: prove by saying D violated a duty that was designed to protect against precisely the kind of risk that materialized (Martin v. Hertzok- violation of a statute is negligence per se)

ii. Cases where “but for” does not work:
1. Joint and Several Liability (indivisible injury) (P decides who pays, P decides how much each pays, & P cannot get more than judgment)
a. Multiple tortfeasors

i. actions of all caused P’s specific injury
b. Indeterminate tortfeasors 
i. we don’t know who caused harm
1. Alternative to “but for” in two situations above:
a. Concurrent tortfeasors contributing to an indivisible injury

b. Concert of Action
i. Concert through common design (ex marketing, producing, etc.)
ii. Will not count if common standard required by law (medication)

c. Alternative Liability- If P cannot identify which D caused injury, Burden on D to prove which did not cause injury.  (rationale: otherwise, p could not recover) (Summers)
i. All tortfeasors before court

ii. D should have greater access to info than P.  (e.g. Multiple doctors, p asleep) 

iii. Probability must be high (small number of defendants)
d. Market Share Liability (Sindell)
i. each D’s liability will be based on  their percentage share in the relevant market
ii. too many D’s

iii. time elapse b/w injury and distribution of product cannot be too long (b/c then certain some held liable who should not)

iv. applies to fungible products (made same way and pose same risks)

v. must have substantial share of market 

vi. Problem:  Injured person hit by unidentifiable Camry.  All Camry owners in city liable?  Perhaps.  Dissent:  no reasonable connection, innocent D, social consequences – taxing manufacturers-legislative. How instrumentalist are you?

e. Industry-Wide Liability
i. Small # of D’s, trade association, joint control, awareness
c. Ways to deal with J&S when “but for” doesn’t work:

i. Substantial factor: was D a substantial factor in causing P’s harm, OR 
1. Most legitimate use is alternative to cause in fact when but for does not work, other courts mean both c-i-f /p-c, others only as p/c.  If used, MUST SAY WHAT CONTEXT.
ii. Cause in fact (using expert witnesses)
2. Loss of a Chance of Recovery

a. P has burden of production: must produce enough evidence for a judge to believe a reasonable jury could find causation 
b. P has burden of persuasion: jury has to find by a preponderance of evidence that P has proved causation 

c. Ways of dealing with loss of a chance when “but for” doesn’t work:
i. Traditional rule (and Maryland): P cannot recover

ii. Some states: Substantial factor: D’s negligence substantial factor in producing P’s harm (see above)- jury determination

iii. Loss of a chance recovery: if P’s death resulted in 1 million dollar loss and P’s reduction of recovery is 40%, P will recover $400,000

1. adopted to avoid problem of P who could produce 49% absorbs all, where 51% does not, L/M: Docs would not do anything for those with less than 50%
2. Some courts will allow for recovery for increased risk of future harm if reasonably probable harm will occur or recovery allowed when harm actually occurs
b. Proximate Cause (scope of liability issues)
i. Proximate cause is a limitation on liability – a legal conclusion

ii. Dilemma:  You don’t want to end up with liability out of proportion to fault, but why do utterly faultless plaintiffs have to pay for admittedly negligent D’s?

iii. proximate cause does not always comport with cost benefit.  ex: c/b would suggest to pay 50% first house, 40% second, 30% third…

iv. How this issue is articulated determines whether or not it will be decided by the judge or the jury.  Duty:  Judge, P/C:  Jury

v. Immediate/Remote (Ryan)- only stands for fires caused by railroad sparks

vi. 2 main issues:

1. Issue #1: Which P’s can recover when injured by D’s tortious conduct? (Palsgraf)
a. Majority Rule: Cardozo: only P’s within range of reasonable apprehension (foreseeable P’s)- this is a question of duty, not proximate cause
b. Minority Rule: Andrew’s Dissent: duty is owed to world at large, so this is scope of liability- this is a question of proximate cause, not duty
i. Several factors to determine proximate cause: whether substantial factor, foreseeability, intervening causes, direct connection w/o too many intervening causes, whether effect of cause on result not too attenuated, is cause likely to produce the result, public policy
2. Issue #2: For what type of risk can P recover? (some say for what type of harm)
a. KEY QUESTION: what is role of foreseeability?
i. One view: (Wagon Mound I- damage to P dockowner’s employees): P’s can only recover for types of risk that were foreseeable to D

ii. Majority view & Opposite extreme: (Polemis- first boat case): Type of risk does not need to be foreseeable, P can recover for types of risk that are directly caused by D’s tortious activities even if not foreseeable

1. What is direct?

a. Concurrin opinion: any cause which operates without intervention of too many superseding causes
iii. Modern context: follow Polemis but add Andrews’ factors from Andrews’ opinions as proximate causation relates to type of risk (instead of using Polemis’ direct vs. remote analysis)
iv. In the middle: (Wagon Mound II- damage to P’s boat): everything in the world is “a little bit foreseeable” so you cannot totally disregard a risk and must do cost benefit analysis to find out whether D has violated a standard of care (ex: ignore risk when too costly)
v. In re Kinsman: you don’t need to foresee the exact sequence of events that harm the P, all you need to foresee is general type of harm (also saying everything is slightly foreseeable)

vi. Group of sloppy courts: say that test of proximate causation is whether or not D’s conduct was a substantial factor- substantial ones should be regarded as proximate causes
vii. Note:  A majority followed Cardozo on foreseeable P and Andrews on type of risk.  Class actions (product liability) – Andrews/polemis.  Mal-practice – Cardozo.  Cases involving intervention – Cardozo/foreseeability 
	
	P
	D

	Unforeseeability of { } precludes liability
	Cardozo in Palsgraf (duty)- slight majority of all American jurisdictions, P
	Wagon Mound I

	Unforeseeability of { { does not preclude liability
	Andrews in Palsgraf
	Polemis and perhaps Wagon Mound II and Kinsman


· BLACK LETTER LAW:

· Unforeseeability is determinative:


· slight majority of American jurisdictions, P has to be a foreseeable victim (go with Cardozo)

· majority of states follow Wagon Mound II, but then say even though P has to be foreseeable, type of risk does not have to be foreseeable

· Unforeseeaabiliy not determinative

· slight majority follow Polemis and perhaps Wagon Mound II Kinsman with type of risk, and these courts sight the factors in Andrews’ dissent

· Almost all states, we will find an approach which is a mix of the two approaches

c. Causal Link
i. The negligence of a party has to increase the likelihood of its occurrence, cannot be mere fortuity.

ii. ex:  tree that should have been removed falls on driver speeding (in violation of statue).  Driver’s contributory negligence was cause-in-fact, but no causal link.  Just happened to bring him there at that point in time (Sugar Notch)
iii. ex: there is a causal link b/w failure to keep a light on at the top of a flight of stairs and a person falling down those stairs, whether or not a particular fall was caused by failure of lighting
iv. This will apply in a Calabresi court under similar circumstances: he sees this as a third requirement of negligence

d. Thin Skull Rule- Extent of Damage
i. You take your victim as you find them

ii. Extent of damages does not have to be foreseeable
e. Intervening & Superseding Causes
i. “Last Wrongdoer Rule” is not accurate b/c last wrongdoer is not necessarily the only cause
1. There can only be one proximate cause and it should be person closest to injury

2. Does not work.  e.g. man hits back of pinto.  e.g. Pammy hit in accident, doctor malpractice, indivisible injury, driver insolvent – two neg parties.  Fairness dictates that she be able to recover.

ii. Intervening Causes:
1. Happens after D’s conduct and contributes to P’s harm (it is a cause in fact)
2. If intervening cause is not a superseding cause, then both tortfeasors will be held jointly and severally liable (they can fight amongst themselves who should pay the most or who should pay at all)
3. Note:  Driver injures P.  H1 Malpractice eye injury.  Xfer to H2.  Malpractice shoulder injury.  D liable for both malpractices.  H2 only liable for proximately caused injury (eye).  If H1 and H2 each contributed to single indivisible injury, different story.  

4. Where the harm that occurred was the harm which shaped the duty, it is foreseeable (e.g., even if intervening was criminal conduct, if negligence was failure to perform duty to protect against such criminal conduct, the criminal conduct is not a superseding cause)  (Note:  Similar to Hertzog, statute shaped duty to protect against exact harm)
iii. Superseding Causes:
1. Intervening cause which breaks chain of causation and prevents original D from being held liable (legal conclusion b/c it lets original tortfeasor off hook- negates idea that D’s conduct was a proximate cause)
2. Intervening causes that are foreseeable are NOT superseding causes (Ex: medical malpractice after a serious injury is foreseeable)
3. Intervening causes that are NOT foreseeable ARE superseding causes
4. Intervening cause consisting merely of negligence, is NOT superseding (Ex: medical malpractice)
5. e.g. car in bad neighborhood left with key in ignition.  Car stolen and hits woman.  Must be shown that, to shop owner, it was foreseeable that car would be stolen and car would be driven recklessly causing in jury 
6. Exceptions:

a. Intervening causes which consist of criminal or intentional tort ARE superseding causes (Liney)
b. NOTE:  Forseeable criminal acts may still be considered superceding cause for public policy reasons.  e.g. high bushes in dangerous neighborhood as protective zone for rape.  Policy concerns 1)  public safety is the business of the government , 2) no one will buy property in dangerous area
i. EXCEPTION: where D’s negligence fails to protect precisely harm that materializes, then criminal conduct not a superseding causes and original tortfeasor held liable( b/c D had a duty to protect (Bell)
III. Defenses to Negligence
a. TWO WAYS D CAN BE ABSOLVED OF LIABILITY:
i. Affirmative defenses based on P’s conduct
ii. Immunities: D was not liable either b/c of identity of D or b/c of nature of relationship b/w D and P
b. Contributory Negligence
i. Affirmative defense- D has burden of proving it
ii. Restatement (second):  C/n is conduct on the part of P which falls below the standard to which he should conform for his own protection, and which is a legally contributing cause co-operating with the negligence of D in bringing about P’s harm
iii. It is question of fact for the jury
iv. All causation rules apply b/w P’s negligence and P’s injury
v. Most common forms of contrib.. negligence:

1. P unreasonably encounters a known risk

2. P fails to use reasonable care to discover uknown risks (P is not aware of risks but fails to discover them) (ex: diving into 3 foot pond and getting injured w/o discovering risk of doing so to begin with)
vi. Exception: D’s violation of a statute:
1. Restatement (second): if D’s negligence consist in violation of a statute enacted to protect a class of persons from their inability to exercise self-help protective care, a member of such class is not barred by his contributory negligence from recovery for bodily harm cased by violation of such statute- b/c then benefit of statute would be nullified 
vii. Contrib. negligence no longer a total bar to recovery except 4 states (including Maryland)

viii. Ameliorating harsh effects of contrib.. negligence:
1. Last Clear Chance
a. Basic idea: where D is negligent and P is CN, but where D has last clear chance to avoid injury, D will still be held liable
b. In order for P to recover under last clear chance:

i. D must have last clear chance, AND

ii. D must realize that P is either helpless or inattentive 

c. Today:

i. operates in jurisdictions that have CN (Maryland)

ii. operates in a handful of jurisdictions where comparative fault has been adopted
2. Cannot be used when D’s conduct willful, wanton, or reckless
c. Comparative Fault
i. Lowers P’s damages

ii. Rule: amount of damages will be determined according to relative degree of fault of each party

iii. Analysis for comparative fault:
1. D must be negligent

2. D’s negligence must be a proximate cause of injury

3. P must be contributorily negligent

4. P’s contributory negligence must be a contributing cause of injury

5. Calculate P’s damages

6. Divide damages according to relative degrees of fault of each party
iv. Rationale:  stability, predictability, evenhandedness
v. Comparison:
1. States differ between:  culpability (how standard deviates), % of damages, causation, costs, mix
2. Uniform c/f act says that causation and carelessness should be considered

vi. Pure comparative fault (California)
1. e.g. Pammy 30% fault, $2k in damages, Edgar 70% at fault, $8000 in damages. Pammy owes Edgar $2400 and Edgar owes Pammy $1400
2. Problem: Party that is half as egregious ends up paying the more culpable party! Do they recover independently or set off?  What if one insolvent?

vii. Modified comparative fault
1. Three types
a. not greater than (50% or less): P’s recovery is reduced by % of fault attributable to P as long as P’s fault is “not greater than” D’s
b. not as great as (less than 50%): P’s recovery reduced by % of fault attributable to P as long as P’s % of fault is “not as great as” D’s
c. slight compared to: P can recover only when negligence is slight compared to D
2.  Problem:  We don’t want jury working backwards from desired result

d. Avoidable Consequences
i. Lowers P’s damages

ii. Theory denying recovery for those injuries plaintiff could reasonably have avoided( P will not recover for “aggravated” portion of injury because of her duty to use reasonable care to mitigate damages under this doctrine
iii. Applies for things that happen after the accident (ex: failure to undergo surgery even though hurt)
iv. P’s duty is measured by standard of reasonableness under the circumstances 
v. P is not required to place themselves at grave personal risk

e. Seat Belt Defense
i. Lowers P’s damages

ii. Has nothing to do with duty, but with fault 

iii. Failure to use a seat belt:


1. One view: will not prevent or reduce P’s right to recover (Maryland)
2. Other view: may not be considered evidence of comparative fault, but may mitigate damages

3. Other view: may be evidence of negligence but shall not reduce recovery for damages by more than 5%

4. Other view: jury may consider failure to use seatbelt on comparative fault basis for injuries that would have been enhanced by failure to use seat belt (Law v. Superior Court)
iv. Reduction of P’s damages can occur under:
1. contributory negligence (looked at as evidence and complete bar to recovery)
2. comparative fault (means it is looked at as evidence of fault)
3. doctrine of avoidable consequences (which doesn’t look at fault)
f. Assumption of Risk
i. THREE TYPES: EXPRESS, IMPLIED, VOLUNTARY ENCOUNTER OF KNOWN RISK

ii. Express AOR: Exculpatory Clause – releasing D of all liability
1. Rule – There is no duty because parties contracted to disclaim liability for negligence (NOT an affirmative defense, just no duty owed)
2. Issue here is whether disclaimer is valid or invalid
3. Not enforceable when: (Maryland criteria) (Seigneur)
a. when party protected by clause intentionally causes harm or engages in reckless, wanton, or gross negligence
b. when bargaining power of one party to contract is grossly unequal to other party
c. when transaction involves public interest
i. It concerns business suitable for public regulation
ii. Party seeking exculpation is engaged in performing service of great importance to public (practical necessity)
iii. Part holds out to be willing to peform service to anyone in the public
iv. Party holds advantage of bargaining strength against any member of the public
v. In exercising superior bargaining power, party creates an adhesion contract and creates no way to purchase coverage of liability
vi. As a result of the xaction , person/property is in control of the party subject to the carelessness of its agents
1. Policy:  Party is in a position to do something about the risk, P is not
2. Goes against premises liability 
4. Sometimes invalid when clause not:  clear, unambiguous, and understandable.  (Gross)
a. If you want to disclaim liability for negligence, you have to say negligence
b. Problem w/ this approach:  What does it fix?  People don’t read warnings
5. SEE EMAIL GIFFORD SENT ME
6. Contract of Adhesion (take it or leave it contract)
a. General rule: not invalid per se
iii. Implied AOR
1. Rule: There is no duty because P voluntarily assumed the inherent risks of something that is obvious or common knowledge  
2. ex: hit by baseball in unscreened seat at stadium (Brown); football player hit during a game
3. D is measured by ordinary, not unusual person
4. Exception: If conduct egregious in athletic game (not just simply breaking rules), court may allow a tort claim
iv. True AOR
1. Voluntary Encountering of Known Risk
a. Separate affirmative defense
b. You don’t assume the risk of other’s negligent: AOR is a known risk
c. Matters in situation where D assumed risk but was not contributorily negligent.  Court will say:
d. Reasonable/Unreasonable encounter of known risk:

i. if someone reasonably encounters known risk, they are not barred from recovery (ex: we want mother to save her baby in fire)
ii. if someone unreasonably encounters risk, they are barred from recovery- JUST LIKE CONTRIB. NEGLIGENCE (ex: person enters apartment in flames to get their hat)
e. Assumption of risk in comparative fault jurisdictions:
i. Half: do away with assumption of risk or at least feed assumption of risk into comparative fault analysis

ii. other half: keep assumption of risk as separate affirmative defense, and a total bar to recovery (Maryland)
g. Imputed Contributory Negligence
i. Issue: When will we attribute to victim of accident (the P) the fault of someone else so they cannot recover
ii. Passengers in a car

1. Old Rule: negligence of driver imputed to passenger
2. General Rule today: contributory negligence of driver of automobile is not imputed to a passenger of an automobile unless they are engaged in a joint enterprise
a. Joint Enterprise (ex: both going on business trip, carpooling, vacation where they share expenses)

i. Agreement (express or implied) [perhaps to pay gas]

ii. Common purpose to be carried out

iii. Common pecuniary interest

iv. Equal right to voice control
iii. Family Members

1. General Rule:  The relationships of husband and wife or parent and child are not enough to impute negligence to a family member. 

a. e.g.  3 year old runs into street. 3 year old cannot be c/n so parent can sue driver

b. e.g. parent flirting with neighbor.  Kid hit by car.  Negligence of parent not imputed ( why?  Don’t want kid punished for parent’s neg.

2. Parental recovery for medical expenses of child’s injury (in their own right) 

a. Parent steps into shoes of child and is subject to defenses (except Iowa, Handelin v. Brown) (rationale:  insurance co is really the P)
iv. Beneficiaries under Death

1. C.L. Rule:  When victim died, so did his claim

2. Wrongful death claims: Parties (specified in statute) may recover for losses to themselves as a result of death of victim (income, companionship, parental guidance, etc) 

3. Survival actions:  Claim existing before victim died brought on behalf of V by person handling estate (ex: medical expenses, funeral expenses, etc.)
4. Contributory negligence

a. If V was contributory negligent, beneficiaries barred from recover (where c/n remains, ex: Maryland); if decedent not c/n then not barred
b. If beneficiary c/n, they CAN recover survival but NOT wrongful death
i. recovery by other beneficiaries is not precluded
IV. Apportionment of Liability Among Defendants
a. Joint and Several Liability
Note:  Common fact patterns:  Walt Disney (big $, go cart injury), Doctors in operating room, passengers in auto against two drivers of cars.

Note:  If D 2 is a supervening cause breaking chain for D1, no longer talking about J/S/L

i. Defined: Two or more D’s found liable for a single indivisible harm are subject to liability for entire harm.

ii. First question:  Is D solvent or insured?  Is there a “deep pocket.”

iii. Common Law Rule (also MD):  If both D’s negligent and prox cause, P may collect entire amount from either D or any combination up to the entire amount of the judgment.

· Note:  In states without comparative fault (MD), if P is contributory negligent she can recover nothing.  

1. D bears the risk of insolvency

2. Rationale:  
a. As between innocent P and negligent D, negligent D should pay
i. Note:  P always innocent.  If c/n, under common law, she could not recover
b. P would have to pay for insolvent D
c. Even of P contributory negligent, culpability not same 
d. P may not be able to cover costs of injuries
e. Jury unable to determine fault
3. Problem:
a. Unfair to make parties pay more than fair share
b. P should take parties as she finds them
4. Indemnification:  D (who paid) could seek indemnification for part or full amount
a. Vicarious Liability: Employer seeks to recover from negligent employee

b. Contract:  Insurance/other agreements

b. Changes

i. Contribution Among Tortfeasors (in most jurisdictions)
1. Right of contribution exists in favor of tortfeasor who has paid more than his pro rata or proportional share of liability.
2. Recovery limited to amount in excess of share of liability
3. Torfeasor who settles (in good faith) is discharged from liability for contribution
a. Rationale:  Incentive to settle
4. If D is judgment proof, P can collect entire amount from remaining D.
5. Under J/S/L, even with contribution, D bears the risk of insolvency

ii. Comparative Fault

1. Policy changes:
a. No longer guaranteed innocent P
b. Court engaged in determining culpability
2. Apportionment
a. If D insolvent, P can collect all damages from D2 except those attributable to her own fault

i. e.g.  P (14%) ( D1( 85%, but insolvent) + D2 (1%) =  D2(86%)
Note:  D can seek contribution (if available)
1. Problem:  P 14x at fault, but pays far less!
2. Recall old justifications
· As between P and D…( Doesn’t work here, P not innocent
· Jury cant determine fault( Jury’s do determine fault
· P entitled to be fully compensated ( P c/n.  Barred under old
c. Alternatives  

i. Joint and Several (common law rule and Maryland):  P can choose one from all D’s or half from each or percentage of one and some from other; D’s subject to liability for entire harm if other D insolvent (P recover entire amount)- (Disney)
1. Positive:  Loss distribution (Calebresi)
2. Negative:  Trend toward deeper pocket, despite remoteness (bad thing is chamber of commerce)
ii. Proportionate/Several Liability (Polar opposite to J/S/L):  Each D proportionately liable for their share of fault
1. P bears burden of insolvency (like being struck by lightning)
2. Ignores fact that D2 was a necessary cause of injury
iii. Compromised approaches (most states)
1. e.g. FL:  sliding scales (only D 50% or more can be held J/S/L.  
iv. ALI Restatement 3.  Reallocation based on unenforceability of judgments:
1. Court reallocates uncollectible portion to all parties, including P, in proportion to % of comparative responsibility assigned to other parties
2. P (14%) ( D1 (85%, insolvent) + D2(1%)= 
a. D2 = 1% + 1/15(85%)
V. Limitation of Liability Resulting from Defendant’s Identity or Relationships (“Immunities”)
a. NOTE: These are affirmative defenses
b. Intra-Spousal Immunity
i. C.L Rule:  Cannot sue spouse

1. Justification
a. One single legal entity, marital harmony
b. Prevent collusive lawsuits (wife sues husband to collect on insurance)
ii. Modern Alternatives

1. Most states: Total abrogation of immunity or multiple exceptions

2. Some states: eliminated it only during traffic cases where insurance readily available

3. Some states:  only for intentional and negligent torts

4. Others: only for outrageous torts
iii. Immunities tend to be disfavored
c. Parent-Child Immunity

i. CL Rule: yes parental immunity but exceptions:
1. dual capacity (if parent acting in different role than just parent, ex: doctor)

2. willful, wanton or reckless conduct

3. applied only to parent (not guardian)
ii. Standard: reasonably prudent parent in similar situations

iii. Today: no liability in core parental activities, but 3 exceptions to immunity:

1. auto accidents (b/c liability insurance coverage is available)
2. outrageous intentional torts (ex: child abuse, child witnessing one parent hurting/killing another)
3. dual capacity

d. Charitable Institutions Immunity
i. Common law: charitable institutions immune from liability
1. Justification: if you impose liability on them it will divert funds people donated from charity to victims and victims’ lawyers

ii. Today:
1. Most jurisdictions (and Maryland): charitable immunity not wiped out

2. Some jurisdictions: liable up to a certain cap

3. Other jurisdictions (Maryland): only held liable if they have liability insurance and only to extent of limits of liability policy
e. Governmental and Sovereign Immunity
i. General Rule:  All rights flow from the sovereign.  Government cannot be sued without its consent.

ii. Justifications:

1. Exposure to liability would force state to obtain funds to satisfy judgments by increasing revenues or diverting funds.

2. Exposure to functions it alone can perform (e.g. law enforcement) would penalize state for undertaking these functions

3. Exposure could inhibit ability of gov’t officials to exercise effectively their discretion

4. Exposure for the judiciary’s negligent disposition of suits would impair court’s ability to render final judgment and would undermine confidence in system.

iii. Counter arguments:

1. P has a right to redress injuries

2. Government has become bigger, thus causing more harm

iv. Waiver of immunity, how it works:  only or specific people, special processes and procedures, SOL’s, presented first to administrative body, notification requirements.

v. Exceptions to waiver (state level):

1. When claim is based on exercise of legislative and judicial functions

a. Rationale:  1)  What they do is different, 2) separation of powers – don’t want legislators being sued because someone disagrees, 3) we don’t want to discourage public service

2. When executive officials performing a “discretionary function”

3. Intentional torts including assault, battery, false imprisonment, false arrest

4. Other limitation:  damages 

vi. Municipalities

1. C.L. Rule- MP’s immune when performing government function.  Not immune when performing proprietary function (swimming pools, ski lifts, etc)

a. Problem:  Line unclear (e.g government cannot be sued on road until it goes into a park)

2. Modern:  MP’s usually immune (some governmental/proprietary, others only governmental)

vii. Federal Government

1. Federal Tort Claims Act (FTCA)

a. Note:  remember, every state has its own tort claims act.  Could be diff.
b. Procedure

i. F.  District Courts have exclusive jurisdiction

ii. Must file administrative claim with the agency concerned within two years
iii. Trial is without a jury

iv. Punitive damages prohibited

v. Attorney’s fees limited

c. Exceptions (when you cannot sue):
i. Strict liability claims, Discretionary functions, Claims arising in foreign country, Transmission of mail, Fiscal operations of the treasury, Combatant activities , Assault, battery, false imprisonment, false arrest, malicious prosecution, abuse of process, libel, slander, misrepresentation, deceit, interference with contract

ii. Waiver of discretionary functions is narrow
1. Test: whether it was so essential, necessary, vital, or traditional for the government to perform the task that it ought to be immune for the methods it uses  

2. e.g. D speeding in state truck not acting in discretionary function

viii. Personal liability of government officials/employees

1. Absolute (general rule (varies):  

a. Judges and prosecutors immune from acts within their function

b. President for acts during term

c. Legislators on the floor (not press conference)

d. Executives (if not doing something ministerial, driving from DC – BA)

2. Qualified Immunity: Executive staff/employees:  

VI. Damages
a. General Standard: Make P whole( restore them to where they were prior to the accident

b. Pecuniary Damages

i. past and future medical rehabilitative and drug expenses
ii. loss of earnings from time of accident to time of trial
iii. loss of earning capacity 
1. Mothers - can child or spouse recover even though mother was not working?

a. General Rule: Yes

b. Some cases: No

c. Modern Trend: Allow recovery for loss of earning capacity even though mother not working

i. Not so hard to determine when mother stays home for a couple of weeks

ii. More decisive when mother stays home forever

d. Some courts say it must be calculated under “loss of enjoyment of life’s activities” rather than loss of earning capacity (Feldman)
iv. loss of actual income

v. medical surveillance (when exposed to a toxic substance)
vi. funeral expenses

c. Non-pecuniary Damages
i. Pain and Suffering (past and future)
1. ex: humiliation as a result of being disfigured and being permanently crippled,  constant anxiety and fear, ability not to have sex, not being able to hug your kids
2. Pros:

a. provides appropriate level of deterrence

b. source for attorney’s fees

3. Cons:

a. tough to say what is right and control excessive awards

b. great disparities (ex: urban juries more generous)
ii. loss of consortium

iii. loss of companionship
iv. loss of society: child recovering for a loss parent
d. Punitive Damages- non-pecuniary damages
i. Only awarded when D’s conduct is willful, wanton, and reckless
ii. Very infrequent
1. usually in two types of cases: intentional torts and commercial fraud cases

iii. Issue whether or not P is required to provide evidence of D’s wealth to get punitive damage award:

1. Some say: P is not required (Kemezy)
iv. State punitive damage awards can only punish D for acts committed within the state (view does not accord with Calabresi’s idea of punitive damages as socially compensatory damages)
v. Punitive Damages- measures of state legislative relief:

1. absolute cap on punitive damages, or

2. punitive damages cannot be more than X number of times greater than compensatory damages

3. to the extent that punitive damages are awarded, the first 65% goes to the state so that P does not get windfall (Florida has this)

e. Review of damages award

i. By trial judge & appellate judge
1. Remittitur

a. if jury’s award excessive, judge offers P option of accepting lower verdict or new trial

b. test when too excessive: “so high that it shocks the conscience and gives rise to presumption that verdict was result of passion and prejudice on part of jurors”

c. excessive damages is a jury question

2. Additur 

a. if jury’s award too little, judge offers D option of either paying more or new trial

ii. By appellate judge

1. Majority of jurisdictions: gives trial judge considerable discretion to determine damages and will only overturn damage award if obvious and extreme abuse of discretion (Seffert)
2. Minority of jurisdictions: when award deviates materially from what would be reasonable compensation- gives appellate judge more latitude (Geressy)
f. Caps on Damages
i. Bad (according to Gifford): 
1. b/c of larger discrepancy in economic vs. non-economic damages in smaller clams than in larger claims( it imposes pain on the most severely injured victims
2. caps on non-economic damages does nothing about excessive economic damages

g. Deduction of Damages

i. Personal living expenses (if you measure value of life rather than value of estate)
ii. Present Discounted Value of future income losses and medical expenses
1. P gets present discounted value of their income

2. Question is: what sum of money today is equal in value to the funds needed by plaintiff to compensate for future losses?

a. Depends on two things:

i. length of time before funds will be spent

ii. real rate of interest that will increase the value of currently available funds over time

3. There are varying approaches to determine present discounted value
h. P’s Duty to Mitigate Damages

i. Collateral Sources
i. Doctrine: a wrongdoer will not be allowed to deduct benefits which the P may have received from another source
1. Justification: D should pay for losses caused; P has contracted for benefit

2. Cons: P gets double compensated (but, insurance companies have subrogation), P did not give any consideration for benefit so should not be compensated

ii. Collateral sources that are compensable

1. insurance

2. medical expenses

3. gratuitous services of P’s doctor friends (dissent in Coyne)
iii. Today:
1. Some states: do away with doctrine- if P has collateral source no recovery

2. Other states: P can recover for medical expenses where it had to pay premium (Blue Cross Blue Shield, etc.), but if P did not have to pay (ex: social security, gov. proceeds), then that amount deducted

j. Fee Arrangements

i. Attorney fees are not generally recoverable by winning party (“American Rule”)- vs. the English Rule where loser pays attorney fees
1. Exceptions: 
a. if losing party’s claim frivolous
b. statutory exceptions: some federal and state statutes say otherwise (especially consumer and environmental statutes) 
ii. Contingent Fee Arrangement

1. P’s lawyer agrees to accept a percentage of the eventual recovery as full compensation for her fees or if there is no recovery the lawyer receives no compensation

2. Pros:

a. aligns interest of attorney and client

b. works as a check on attorney

3. Cons:
a. compensation for attorney may be unrelated to amount of work
b. perceived as being very large and out of line with what defense attorney’s earn

k. Recovery for Economic Loss in Absence of Personal Injury or Property Damage
i. General Rule: no recovery for economic losses absent personal injury or property damage
1. Exceptions:

a. groups that have contractual relationship (privity)

b. certain kinds of well defined professional relationships (ex: lawyers, auditors, inspectors, termite inspectors)

c. if you are within zone of danger- more general exception (ex: little girl standing next to her sister who gets hit by a car)

d. particular plaintiffs comprising an identifiable class with respect to whom defendant knows or has reason to know are likely to suffer such damages from its conduct (more strict rule- People Express Airlines)- ex: special relationship

VII. Protection of Others
a. Issue: When does an omission to act constitute actionable negligence?

b. General Rule: no affirmative duty to act even if it would seem that your decision to act seems unreasonable (moral duty vs. legal duty)
c. When there is a legal duty to act:
i. special relationship (parent, doctor/nurse, contractual relationship, master and servant, doctor-patient, police with knowledge of a specific victim)
ii. if you create a risk (even if you do so innocently or negligently), you have a duty to act and prevent the harm (Montgomery)
iii. by entering into an affirmative course of conduct, you assume a duty to act and must do with reasonable care (ex: voluntary undertaking of assistance- Bloomberg)
1. You DO NOT need to prove reliance, once affirmative duty has begun a duty of care is owed

2. this is argument against tobacco companies

3. EXCEPTION: Good Samaritan Rule: if a medical person stops to assist someone, then that person is not liable for ordinary malpractice

iv. a person who controls another known by him to be dangerous owes a duty to exercise due care to those who may be foreseeably harmed by the failure to exercise this level of care, and if foreseeable harmed person is identifiable (Tarasoff and Lamb)
v. Controlling another’s conduct: When the avoidance of foreseeable harm requires a defendant to control the conduct of another person, or to warn of such conduct, liability is imposed only if the defendant bears some special relationship to the dangerous person or to the potential victim.
1. some jurisdictions may require a higher degree of control than just doctor/patient or hospital/patient relationship

VIII. Liability of Possessors of Land- Premises Liability
a. Common Law Rule:  Like common carriers, the standard of care owed by landowners deviates from the standard of ordinary care.   The standard will depend on the status of the visitor.

· Note:  The line between the definitions is arbitrary; argue both ways depending on who your client is.

i. Trespassers

1. General Rule:  Land owner only liable to trespasser for willful, wanton, reckless conduct

a. Exception:  Attractive nuisance: 47 states provide child trespassers would be owed a duty of reasonable care under all circumstances (not Maryland)
b. Note:  In some jurisdictions, child owed duty of reasonable care only if child allured into premises
ii. Licensees:  Persons whose presence is not invited, but tolerated.

1. No Duty of care: D just has duty to warn of concealed dangers actually known to occupier or which he “has reason to know” and which are obvious. 
2. Land possessor owes no duty to inspect.

3. Definition under “business visitor” test:   Implied permission, but more related to own benefit than economic benefit to the property owner.

4. Social guests are considered licensees

iii. Invitees :  Persons invited to come upon premises

1. Duty of care:  D must discover unreasonably dangerous conditions and protect the visitor from them. (Full duty of reasonable care)- duty to inspect
2. 2 categories of invitees:

a. Business visitor: (Old notion, but not gone) P on property for business purpose of property owner.

i. Problem:  you go w/ friend to store.  You buy nothing and he does.  You both slip.  Different standards?

b. Solution: 2nd category of invitee:

i. Public invitee (modern view, added on to business visitor test): A person who is invited to enter or remain as a member of the public for a purpose for which the land is held open to the public (includes person who accompanies me to grocery store, etc.)
iv. Rationale for trichotomy:

1. Juries would identify with P (jury not landowners in old days)

2. Landowners would become absolute insurers (bear burden of extra costs)

3. Predictability

b. Modern Rule:  The standard of care owed by owners of premises to all visitors (not including trespassers) is a duty of reasonable care  (Maryland remains with old rule)
i. Rationale for abrogation of trichotomy

1. Modern juries are landowners

2. Not absolute.  D must breach duty of reasonable care
3. Complexities of modern life don’t work into pigeonholes

ii. Effect:  About 50% of states have abrogated the rule

c. Liability of Landlords
i. Common law (and Maryland) General Rule: landlord “out of possession” will not be held liable to the visitor on to tenant’s premises who is injured
1. Exceptions (even at common law):

a. injuries to visitors in common areas

b. pre-existing defect or structural defect

c. if there is an agreement that landlord would repair something that caused injury

d. trap-like concealed condition which tenant could not have reasonably seen

e. where ordinance or duty imposes duty on landlord to repair

f. where D begins to act affirmatively, they assume a duty of reasonable care (ex: starts to repair something)
ii. Modern rule (Sargent): Landlord must act as a reasonable person under all of the circumstances including the likelihood of injury to others, the probable seriousness of such injuries, and the burden of reducing or avoiding the risk
iii. Landlord has a duty to protect its tenants from criminal acts by third parties (Tenney)
1. Justifications:

a. special relationship- analogous to innkeeper-guest relationship at common law

b. harm is foreseeable

c. harm that occurs is precisely harm that duty is designed to protect and which makes D’s conduct negligent

2. Reasons not to impose liability on landlords for criminal attacks:

a. it is the duty of government and public safety

b. they are already over-burdened with taxes and now they are required to pay more for maintenance of new things- security guard, fence, etc.

c. places on additional burden on areas designated as “high crime” to pay for these protective measures

d. no justice lives in these areas so they are voting to increase insurance premiums of others, not themselves
IX. Products Liability
a. All well crafted products liability claims include claims of everything, not just strict liability
i. BUT, Third Restatement of Torts has tried to say that we are only going to have one theory of product liability and if claim is based on same facts, then you can only have one claim

1. this provision of Third Restatement is there, we cannot ignore it, but it has been explicitly rejected by some jurisdictions

b. As trial lawyer, you want to use negligence as basis to point out terrible things manufacturer has done rather than having to say “this product is defective”
c. Note:  Most states have adopted some form of strict liability for products.  Others accomplish the same results through the language of implied warranties.  Mention this on exam.
d. Note:  Punitive damages available in tort claim, not in contract
e. Worker’s comp does not prevent worker from suing manufacturer
I. Development of Products Liability Law:
i. Common law:

1. General Rule: P could recover from supplier of product only if he could show one of two things:
a. privity and negligence (fault), or
b. privity and warranty
i. Principle:  Manufacturer not liable to the remote purchaser with whom he is not in Privity of contract.  Winterbottom
c. Exceptions:  Imminently dangerous products (e.g. falsely labeled poisons, weapons, high scaffolding)
2. Expansion of rule: (MacPherson)
a. no privity for negligence, must prove: negligence and foreseeability
b. privity still required for actions based on warranties  (Chysky)
3. Further expansion
a. privity no longer required for warranties (Baxter)
4. Further Expansion: 
a. no negligence and no privity- started idea of strict liability (Escola- Traynor concurrence)
5. Further Expansion:
a. privity not required for implied warranty- looks like strict liability (Henningson)
II. Theories of Liability- TODAY
i. STRICT LIABILITY:  Defects (focus on product)  
1. Rule R2§402 : P does not need to prove negligence or privity, but must prove defect by demonstrating:
· 1) D was engaged in business of selling the product

· 2) The product was in a defective condition unreasonably dangerous to the consumer or user

i. Proving defect:
(a) Direct evidence (witness/expert testimony)
(b) Circumstantial evidence (inference)
(c) Negate other causes 
(d) Res Ipsa Locquitor  (Note:  R3 has new standard)
· 3) The defect proximately caused the injury for which compensation was sought

· 4) The defect existed at the time of the sale/manufacturer

i. Otherwise, D will have a defense of product modification/alteration.

(a) Foreseeable product modifications are intervening but not superseding causes

a. Note:  Courts find ways around this (failure to warn is a warning saying not to later the product)

(b) Unforeseeable product modifications are superseding causes (negating causation)  

· 5) The product was expected (foreseeable) to and did reach the consumer without substantial change in condition.  

2. Rationale for strict products liability: (from Escola)
· Loss minimization: manufacturer is in best position to minimize loss- they know product best, can make product safer, and consumers do not inspect goods before buying them

· Loss distribution: manufacturer is best able to spread the costs of the accident; should be a cost of doing business for the manufacturer; overwhelming disaster if the victim is expected to pay for harm

· Problems of Proof: (which is why res ipsa doesn’t work); almost impossible for someone for someone injured by negligently manufactured product to prove manufacturer was negligent

· Avoids too much litigation: too much  litigation in every step of the manufacturing to retailer to consumer chain (we don’t want consumer suing retailer then retailer suing manufacturer), this avoids that.
3. Rule:  Strict liability in tort when supplier places a product in market, knowing that it may have defects, and defects may cause injury (foreseeability)  (Greenman v. Yuba) (Traynor)
· Defect is to strict products liability what unreasonableness is to negligence
· one way of looking at strict liability is like an implied warranty without the privity requirement
· you do not need negligence (fault) or a warranty
· P must prove they were injured while using product in a way it was intended to be used as a result of a defect in design and manufacturer of P was not aware that made product unsafe for its intended use
· Defect defined: product is not reasonably fit, suitable, or safe for the ordinary or foreseeable purpose for which its sold
· Focus is not on manufacturer’s conduct (which would look like a fault/negligence analysis) but rather on the product itself (defect)
4. Restatement (Second) of Torts, §402a Special Liability of Seller of Product for Physical Harm to User or Consumer

· (1)  One who sells any product in a defective condition unreasonably dangerous to the user or consumer or  to his property is subject to liability for physical harm thereby caused to the ultimate user or consumer or to his property if

i. (a) the seller is engaged in the business of such a product, and

ii. (b) it is expected to and does reach the user or consumer without substantial change in the condition in which it is sold.

· The rule stated in Subjection (1) applies although

i. (a) the seller has exercised all possible care in the preparation and sale of his product, and

ii. (b) the user or consumer has not bought the product from or entered into any contractual relation with the seller.

iii. §402 is not limited to the ultimate purchasers.  It is available to all foreseeable bystanders
5. POSSIBLE CHANGE: Restatement (THIRD): pg. 789
6. RESTATEMENT (THIRD): Definitions

· Product: Tangible personal property distributed commercially for use of consumption. R3

i. Note:  Other items such as real property and electricity may be products when use is analogous to that of tangible personal property.

ii. Note:  Sellers of component parts, later assembled into something larger, are liable.

iii. Note:  Human blood and tissue are specifically excluded (policy reasons)

· Seller of product: one who sells or otherwise distributes a product in a commercial context including manufacturers, wholesalers, and retailers.  R3. Free samples and leases are included

i. Note:  Results vary when the product that ultimately causes injury is incidental to another part of transaction (orchard furnishing ladder, restaurant furnishing wine glass, grocery furnishing shopping cart)

· Sales of service:  Strict liability principles do not apply when providing service

i. Exception: product is used or consumed (e.g. pesticide) 

(a) Exception to exception:  Doctors in hospitals rarely liable if product consumed 

ii. Note:  Others in chain will be liable

7. TYPES OF DEFECT:- SEE BELOW
· Manufacturing Defect
· Design Defect
· Defect by reason of inadequate warning or instruction
ii. NEGLIGENCE (focus on manufacturer)
1. Negligent for:

· Negligent manufacture
· Negligent design (alternative design must be reasonable)
· Negligent care in failing to warn (warning must be reasonable and done in reasonable fashion)
2. Privity not required in negligence action as long as a danger is foreseeable.

· “If the nature of a thing is such that it is reasonably certain (foreseeable) to place life and limb in peril when negligently made, it is a thing of danger.  “

i. See MacPherson v. Buick (Cardozo expanded imminent dangerous exception to all people reasonably foreseeable.  No requirement of Privity in negligence action, but Privity still needed in warranty 1916)
iii. CONTRACT: WARRANTIES
· Note:  economic damages available under warranty
· Note:  Statutes of limitations longer on warranties
· Note:  Suppliers of products cannot disclaim all liability of negligence (unconscionability, prima facia prohibited under UCC)
· Note: Contributory negligence available in implied warranty claim.

2. Three types:
· Express warranty

i. Goods shall conform to an affirmation of fact or promise made by the seller.

ii. Warranty by words or picture

· Implied warranty of merchantability

i. When manufacturer and seller put products into the market, implied warranty they are suitable- “goods are reasonably suitable for the ordinary purposes with which they are sold” (must meet contractual description)
ii. extends to third parties (people who are not in privity and not direct purchaser)

(a) ex: automobile cases: extends to purchaser, members of family, or anyone else using car with purchaser consent (Henningson)
· Implied Warranty of Fitness for a Particular Purpose

i. arises when the buyer relies on the seller’s skill or judgment in selecting suitable goods

3. Privity not required in warranty as long as danger is foreseeable

· Note:  Court’s differ as to who is foreseeable.  Family, others?

· “Society’s interests can only be protected by eliminating the requirement of privity between the maker and his dealers and the reasonably expected ultimate consumer.”  Henningston v. Bloomsfield motors (auto purchasers wife drives car which crashes by defect)

4. Benefit of suing under implied warranty vs. under tort (negligence  and SL):
· you can recover economic damages

· usually, a longer statute of limitations running from time product was purchased 

5. Benefit of suing under tort claim:
· you get punitive damages
III. Manufacturing Defect
a. Product does not live up to the manufacturers own specifications and expectations
b. ex: (wheel falls apart, bottle bursts)
IV. Design Defects: product was what manufacturer intended to produce but the manufacturer could have avoided a foreseeable risk of harm by adopting a reasonable alternative design
a. ex: Vibrating brick breaker, construction tractor without mirror to see what’s behind

b. Defect must exist at time it left manufacturer
c. Warning is not a substitute for a safer design
d. Crashworthiness: a car not otherwise defective that contains a design feature that unreasonably enhances the injuries of the occupants or others in the event of a collision can be considered defective

e. Determining whether product is defectively designed

i. Consumer Expectation Test:  Manufacturer is strictly liable for any condition not contemplated by the ultimate consumer that will be unreasonably dangerous to the consumer. 
1. Note:  This is pretty much the same test as for implied warranty of merchantability
2. Note:  This is difficult to prove in things like tobacco cases
ii. Risk Utility (balancing) Test:  Do the product’s benefits outweigh its risks? 

1. Usefulness and desirability of the product – its utility to the user/public

2. Safety aspects of product – likelihood that it will cause injury, probably seriousness of injury

3. Availability of a substitute product which would meet the same need and be safer*

4. Manufacturer’s ability to eliminate unsafe character of product without impairing its usefulness or making it too expensive to maintain its utility

5. Users ability to avoid danger by exercise of care

6. Users anticipated awareness of the dangers inherent in the product and their avoid-ability, because of the general public knowledge of the obvious conditions of the product, or the existence of suitable warnings or instructions

7. Feasibility, on part of manufacturer, of spreading the loss by setting the price of the product or carrying liability insurance.

a. Note: This is a lot like a cost-benefit analysis under a negligence standard, but different here b/c we focus on product (not manufacturer conduct)
b. Note:  Courts can follow a hybrid of these tests.  See Potter.  Consumer expectation test is perhaps unrealistic.  

f. *Availability of reasonable/feasible alternative design

i. Courts differ on this question.  R3 (and majority of jurisdictions) says yes.  Potter says no.

1. Why is this important?
a. Causes undo burden on P: If D injured and reasonable person would say defective, P still has to hire expert to prove it (but sometimes jury will be able to figure out whether product defective without expert)
b. In some cases, there should be liability without alternative design
i. Some products shouldn’t be out there
ii. In some situations, it is just best for manufacturer to pay

g. “State of the art” defense (frequently used in design defect and failure to warn)

i. NOT an affirmative defense
ii. Problem:  Ambiguous

iii. Definitions:


1. Synonymous with custom (admissible as evidence, thus not a true defense)

2. Technologically feasible: The product lived up to level of relevant scientific/technological/safety knowledge existing and reasonable feasible at the time.  (admissible as evidence, think of asbestos)

a. Note:  Many courts don’t care:  Loss minimization.  Incentive to try harder.

h. Assumption of risk of inherently dangerous products

i. Look at through tests:

1. Consumer expectation:  e.g. sharp knives.  People expect them to be sharp

2. Risk/utility: e.g.  Sharp knives: If knives not sharp, they don’t work.  Scissors for kindergarteners:  can be made/used with dull blade.

V. Failure to Warn Defects: product was used for what was intended but foreseeable risks of harm posed by the product could have been reduced or avoided by providing the consumer with reasonable instructions or warnings.  Product as it stands is not reasonably safe.
a. Functions of warnings 

i. Inform of danger to let consumer make informed decision if they want to continue using product  (ex: cigarettes may cause cancer)
ii. Give you instructions on how to use product safely (ex: Do not consume alcohol with pills)
iii. Providing user of product with additional alternatives 

1. Calabresi says there is a third alternative than just 1) use machine without guard, and 2) not use machine.  Third is: use machine with safety guard. (this is it what workers should now and what warning provides)
b. Obviousness is not a substitute for warning
c. Ultimately, it is up to the jury to decide whether manufacturer should have to warn
d. Causation: 3 ways to prove:
i. But-for failure to warn, injuries would not have occurred:

1. Old view:  P must exclude all other possibilities of injury (can’t do it)

2. Modern view:  Injury was a natural and probable cause of failure to warn (can’t do it)

ii. Violation of a duty to warn of risk:

1. Would a reasonable prudent person, warned of risks, have avoided the risk?

a. if yes, then causation 

iii. Violation of duty to warn (duty existing precisely to prevent the harm that occurs) is evidence and proof of causation, so burden shifts to D to rebut the inference that failure was a “but for” cause.

e. Reason for product warning:

i. some products cannot be made safely

ii. risk utility analysis suggests some of these unsafe products ought to be marketed (ex: vaccines for rabies- there are risks but utility outweighs risk, so there is no design defect, but when vaccine has risks consumer would not know about, product will not be defective so long as manufacturer provides adequate warning so that consumer can make an informed choice)

f. Effects of duty to warn 
i. Many risks are obvious, and people don’t read warnings.  Nevertheless, this is a boom area of tort law.

1. Conservative perspective:  Failure to warn provides an excuse to do loss distribution

2. Progressive perspective:  These cases should be brought under design defect
g. Relationship b/w design defect and product warning:

i. overall, warning affects whether there is a design defect b/c its part of the consumer’s expectation- if consumer has a warning, it affects their expectation of the product

ii. Restatement Second: if there is an adequate warning, there is a presumption that the warning will be heeded and the product is not defective

iii. Restatement (Third): When a safer design can be implemented and designed out of the product, it is required over the warning; Product warning does not prevent design defect, rather adequate warning is merely one factor 
1. ex: Uniroyal (tire case)
h. Learned intermediary doctrine: principle that a prescription-drug manufacturer fulfills its duty to warn of a drug’s potentially harmful effects by informing the prescribing physician, rather than the end-user, of those effects
VI. Effects of Plaintiffs Conduct

a. Functions not as an affirmative defense, but as a negation of one of the issues P must prove in order to establish a case of products liability 
b. Product misuse: 4 ways courts use it:
i. NEGATVES DEFECTIVENESS: if injury results from abnormal handling, seller is not liable
1. if misuse not reasonably foreseeable, then negates defectiveness, if misuse is reasonably foreseeable, then it does not negate defectiveness
ii. Unforeseeable product misuse is a superseding cause (test depends on foreseeability)
iii. Product misuse is a type of contributory negligence

1. 46 jurisdictions: will just reduce P’s recovery, not eliminate it

2. 4 jurisdictions (including Maryland): contrib. negligence will eliminate P’s recovery

iv. Free standing affirmative defense- but don’t tell us what its for

c. Contributory Negligence:  Recall, two types (knowingly took risk, unreasonably failed to discover risk)
i. Minority Rule:  

1. Third type of contributory negligence:  Generic carelessness 

a. e.g.  not paying attention when crossing the street (doesn’t fit into old categories – too narrow (acted unreasonably, encountering a known risk – a person does not knowingly encounter a risk when crossing the street, just as a driver does not do the same on the road –assuming the negligent driving of others)

2. Not Defenses:

a. Failure to discover defect (manufacturers in best position)

b. Failure to guard against possibility of defect (no reason to expect new products contain a defect)
ii. Majority Rule:  Any contributory negligence reduces D’s liability (in comparative fault)
1. Problem:  In comparative fault jurisdictions, you measure P’s departure of care from all other parties.  How do you measure the level of egregiousness of one party when the liability of one party is strict and the other is fault based?
2. Problem II:  In same cases with multiple theories of recovery, contributory negligence is a defense to contract claims
3. Giff’s opinion:  Where it is a tort-looking action, contributory negligence should be a potential defense (minority rule), but not always.
VII. Intentional Torts
a. Distinguished from negligent torts
i. Injury:  
1. Negligence:  No harm no foul
2. Intentional torts:  Proof of harm or injury not required
3. Significance:  $1 injury, $50,000 punitive

b. Contributory negligence not a defense to intentional tort

c. Battery

i. Defined: 
1. 1) Un-consented to (subjective), harmful, or offensive (objective) contact with the person of another with 
2. 2) with either the intent to cause 
1. a) harmful or offensive bodily contact with the person of another, or 
2. b) the apprehension of such contact

ii. Contact:  
1. Does not have to be directly between P/D so long as D set something in motion that caused contact with P.
2. Harm not required (ex: prevent on bus who presses himself against young girl)

iii. Intent (two ways – same as nuisance)
1. D has the purpose to produce a certain result (subjective intent)
2. D acts with knowledge or a substantial certainty that his actions will cause the offensive contact
1. Note:  Substantial certainty is key.  (e.g. WTC clean up, people exposed to toxic substances.  Auto manufacturer knowing someone will die in one of their cars.  Result will turn on degree of certainty)
2. There is a difference between knowing that you have exposed a specific individual to a risk than a large population.  

3. NOTE: it is the consequences of the act rather than the act that are intentional

4. NOTE: Employer may be liable despite workers comp for battery if they have knowledge to substantial certainty they were exposing workers to harmful chemicals

5. Transferred Intent: Restatement: an actor is subject to liability to another for battery if intending to cause a third person to have an imminent apprehension of a harmful bodily contact, the actor causes the other to suffer a harmful contact (ex: pitcher did not hit heckler)- injured victim does not have to be foreseeable to D
iv. Offensive:  Something that a person of ordinary sensibilities would not consent to (cousin of reasonable person)
1. What if D knows that P is overly sensitive?  Two answers:
1. Yes, battery.
2. No, intentional infliction of emotional distress

v. Hypo:  D employer knowingly exposes its employees to toxic chemicals.  Has he committed a tort?  After a whole series of employee’s say I have cancer and doctor says it came from workplace?  Yes.
1. Significance:  In most courts, employee’s can sue employers outside of workers comp for intentional torts and recover damages 

d. Assault

i. Defined:  1) The un-consented to apprehension of imminent harmful or offensive bodily contact with 2) the intent to cause either a) such apprehension or b) such contact

1. Bodily contact not necessary 
2. Apprehension (fear) is the protected interest
1. Apprehension is fear experienced by a person of ordinary sensibilities 
2. General rule (guideline):  Words alone do not constitute a threat
a. But, ex: “your money or your life” is an assault
3. Intent:  1) purposeful intent, 2)  knowledge with substantial certainty (same as battery)
· e.g.  If rock thrown through window and D did not know anyone home, no intent (  no assault.
· Hostile intent required?  (e.g. give me you’re money or I’ll shoot, j/k)  No.  
4. Imminent:  Determines reasonableness of the apprehension
1. Purpose:  Gets rid of unserious threats
2. Hypo:  Mafia hit-man calls frequently saying he’s hired by someone you’ve ticked off.  He’s made 100 calls in past and all dead.  Assault?
a. Problem:  In this hypo, the threat may not appear imminent.  Two approaches:
i. Majority:  Rules/standards created with a purpose.  Imminence required.  Hetzog
ii. Minority:  Where, under unusual circumstances, the general rule produces catastrophic results, the general rule should be thrown out and it should be decided on what is fair, just, right.  Tedla 
iii. Note:  This hypo would qualify for intentional infliction of emotional distress.
e. Intentional Infliction of Emotional Distress

i. Elements
1. Extreme and outrageous conduct
1. As the egregiousness of D’s conduct increases, less is required of P in order to recover
2. Outrageous conduct is way beyond the pole (e.g. calling woman and saying husband is dead, doctor examines unconscious child and blames on overeating – making family wait outside in freezing fain, sexual harassment, strong-arm tactics, racial epithets (depending on the circumstances/court))(almost never allowed in cases between spouses/intimate partners)
2. Intentional or reckless infliction of emotional distress
3. Actual result to P of severe emotional distress
1. Rationale:  Court is trying to weed out weak claims
2. Objective symptomology (diagnosed physical consequences) not required in intentional infliction, only negligent.
ii. Approaches 
1. Where P has satisfied the first two elements, the third element becomes a jury question so long as P’s alleged damages are more than mere annoyance, inconvenience, or normal embarrassment that is an ordinary part of life.
1. Think back to Liriano / Hertzog ??
2. When the conduct is outrageous, that in and of itself serves as evidence of severity (third requirement functionally eliminated)
iii. Mostly seen with over-zealous death collection, sexual harassment, strong-arm tactics, use of racial epithets 
f. False Imprisonment

i. Defined:  Conduct by actor which is intended to, and does in fact, confine another within boundaries fixed by the actor, where in addition, the victim is either conscious of the confinement or harmed by it.

ii. Confinement

1. Subjective belief:  P must believe that he is unable to leave
2. Not letting someone go a particular direction is not confinement
iii. Force

1. Actual physical force not required
2. Threat of force sufficient
1. Explicit
2. Implied:  e.g. False assertion of legal authority
iv. Exception:  Many states have passed laws giving stores the authority to confine suspected shoplifters
v. Hypo:  Diabetic passes out.  Police pick him up and throw him in a paddy wagon.  False imprisonment?  Courts split – depends on actual harm.
1. Restatement: there has to be knowledge of confinement or actual harm

2. Other view: minimal harm and no knowledge is fine
g. Affirmative Defenses: (justifications)
1. Consent 

1. Recovery is available when P establishes:
a. Complete lack of consent
b. Conduct/contact against patient’s will
c. Conduct/ contact  is substantially at variance with the given consent

· Note:  Although there is a potential claim for battery in informed consent cases, most states require that the case be brought under negligence theory.

2. Ambiguity:  If consent contains ambiguity, parties are permitted to present extrinsic evidence.  When extrinsic evidence uncontroverted, it is a matter of law.  When the evidence is in dispute, there is a question of fact for jury determination.  
a. consent will be analyzed according to over acts of parties (it cannot be defeated on the basis of one’s unexpressed feelings or intentions)
3. Medical Emergencies:  Consent is ordinarily unnecessary:  implied in fact.  

4. Henandez v. Shitteck:  Dr. exceeds ambiguous consent because he believes that lump is cancerous.


a. Arguments for Dr:  If reasonably prudent Dr. believes lump is cancerous/malignant and so is pathologist, then Dr. acted in accordance with a cost benefit analysis.

b. Arguments for patient:  Patient autonomy.  People cannot be touched without their consent.  

c. Third approach:  Strict Liability -  Instrumentalist

2. Self Defense 

1. Deadly force:

a. allowed if circumstances surrounding you cause you to reasonably believe you are threatened with the loss of life or grievous bodily harm
2. Non-deadly force:

a. allowed when it reasonably appears you are in imminent bodily harm
3. Minority approach:  Strict Liability – D’s belief must be honest and reasonable
4. Majority approach:  Objective/Negligence Standard:  If the circumstances surrounding D would lead a reasonably prudent person to believe that his life was in grievous bodily harm.

3. Defense of others

1. allowed if it reasonably appears to be necessary to protect the other from bodily harm 
4. Defense of Property 

1. General Rule:  D can use reasonable force in order to protect his property.  D cannot use force likely to cause death or grievous bodily harm.
2. If there is a warning on the property, do trespassers consent?  Do they assume the risk?
a. No.  Assumption of risk does not apply to intentional torts
b. What if trespasser from Cambodia and could not read signs.  Arg 1:  No duty:  Lorenzo, Arg 2:  Duty:  Liriano
PAGE  
1

