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· Possession: requires intent and control

· Property: refers not to things material or otherwise, but to rights or relationships among people with respect to things

· Relativity of title: a person can have a relatively better title or right to possession than another, while simultaneously having a right inferior to yet another person

· Absolute title: exclusive title to land

· Right of dominion: possessing both title and ownership of property and having total power over its distribution 
I. First Possession
a. Acquisition by Discovery

i. Discovery: “the sighting or finding hitherto unknown or un-chartered territory

ii. Conquest: taking of possession of enemy territory through force, followed by formal annexation of the defeated territory by the conqueror 

iii. First in time

iv. Labor Theory (Locke)

v. Johnson v. McIntosh
1. Rule: The discovery of the Indian-occupied lands of this nation vested absolute title in the discoverers, and rendered the Indian inhabitants themselves incapable of transferring absolute title to others

b. Acquisition by Capture

i. General Rule: Possession of the land is not necessarily possession of the thing with a fugitive character
ii. Wild Animals (ferae naturae)
1. Rule: property in wild animals is obtained through occupancy only, and pursuit alone does not constitute occupancy or vest any right in the pursuer (intent alone is not sufficient, rather it is guided by capture and control)
2. Occupancy/Conquest vs. Pursuit (Pierson v. Post)
a. We will reward occupancy/conquest of property b/c as a society we want to acquire more property
b. Encourages competition
c. But we also want to reward people’s labor=pursuit
d. Pursuer of fox (Post) put him in constructive possession
e. Occupier of fox (Pierson) put him in actual possession
3. Exception:
a. Maybe: when intercepting or killing something (fox wasn’t killed, but whale was)
b. When custom matters (Ghen v. Rich)
i. trade usage was industry-wide (not just to a sport like hunting or fishing)
ii. economically beneficial 
iii. necessary to survival of industry
c. Pursuit that is interrupted or interfered with by an intermeddler (a person acting illegally, etc.)
d. When there is an interference with the lawful use of land (Keeble v. Hickeringill)
i. disturbance of lawful possession of ducks vs. recovery of damage for loss foul: it would have been different if rather than being frightened off by a shooter, a hunter had captured the ducks as part of fair game and hunting (competition)
iii. Natural Resources (oil and gas)
1. Rule: first in time to capture (like wild animals)
a. Cons: leads to inefficiency (race to pump oil first may lead to unnecessary drilling)
2. Goal: encourage efficient use of resources, no pollution, etc.
iv. Water
1. Surface Water
a. Rule: first-in-time 
i. Eastern states (riparian states): first in time make take it so long as it is for reasonable use
ii. Western states (where water is more scarce): first to make most reasonable use of water may keep it
2. Ground Water (underground)
a. Rule: governed by absolute ownership
c. Externalities

i. a cost or a benefit of any given action that is not taken into consideration by the actor in determining the level of that activity that is optimal from the actor’s point of view
d. Tragedy of the Anti-Commons
e. Acquisition by Creation

i. General Rule: If you create something (you are first in time and own fruits of your labor), then you have exclusive rights to it

1. Problem: fruits of your labor are not always yours alone to exploit and you do not always have full rights of property in your own person

ii. Copycats

1. Rule: when a plaintiff has by substantial investment created an intangible thing of value not protected by patent, copyright, or other intellectual property law, and the defendant appropriates the intangible at little cost so that the plaintiff is injured and plaintiff’s continued use of the intangible is jeopardized, an action for misappropriation will lie 
a. Misappropriation is not okay (exclusive right to property is desirable) vs. imitation not okay (exclusive right to information not desirable)
i. Misappropriation:  publication for profit of news obtained from other news-gathering enterprises is a misappropriation of a property right (International News Service v. Associated Press)
1. it would have been different if AP would have imitated the news that International News reported
ii. Imitation: if a person cannot obtain a patent or copyright on its product, it cannot recover for the copying of it by others (Cheney Brothers v. Doris Silk Corp.)
2. Patent

a. granted for novel, useful, and non-obvious processes or products (b/c we don’t need incentives to encourage things that already exist or that are obvious; and we don’t want incentives to encourage invention of things that are useless)

3. Copyright

a. protects the expression of ideas in books and articles, music, artistic works, etc. (as long as it is set down in a tangible medium)

4. Trademark

a. words and symbols indicating the source of a product or service (ensures consumers are getting what they are paying for and not something less)

iii. Cyberspace
1. Virtual Works, Inc. v. Volkswagen of America, Inc.
a. Rule: In determining whether the Anti-cyber squatting Consumer Protection Act has been violated, the inquiry is whether the defendant acted with  bad faith intent to profit from the protected mark and whether the defendant registered, trafficked in, or used a domain name that is identical or confusingly similar to a distinctive mark or identical, confusingly similar to, or dilutive of a famous mark

iv. Property in One’s Persona

1. Right of privacy (publicity) in one’s persona (includes alienability and heritability) 
a. provides an incentive for people to invest their time, energy, money in activities valued by the public

b. not protecting this right leads others to reap positive externalities by using others’ persona which leads to over-consumption
v. Property in One’s Person

1. Conversion of property: plaintiff must establish an actual interference with ownership or right of possession (Moore v. Regents of the University of California)
2. Just because you don’t have the right to sell something for profit does not mean it is not property

a. What about the marketability of tissue? (is it a commodity)
i. If you create a market the supply will increase and the demand will be met and human lives will be saved 

ii. By marketing it, you are tainting the idea of generosity 

iii. Shift financial resources from wealthy to the poor for these parts (exploitation) 

iv. legislature should decide

v. once you introduce money, self interest drives people and fraud comes into play (faulty organs)

vi. Situations of duress
f. Right to Exclude & Include
i. Free transferability includes the right to include (permit) and exclude (deny)
ii. Right to exclude

1. It is protected if enforced by state/government and state/government has an interest in protecting it so that citizens do not resort to self-help (=chaos) (Jacque v. Steenberg Homes, Inc.)
a. two ways of dealing with transaction costs here:

i. forced sale 

ii. law forces a negotiation

2. Limitations on the right to exclude

a. Right to swing my fist ends where the other man’s nose begins: right to exclude limited b/c of necessity to feed migrant workers (State v. Shack)
i. property rights serving human values vs. serving rights of owner

b. civil rights legislation forbidding discrimination

c. rent controls and limitations on landlord’s right to evict tenants

d. law of adverse possession

e. public rights of access to private beaches

f. legislation protecting homeowners who have defaulted on mortgage payments

iii. What rights bundle with other rights? 
II. Subsequent Possession
a. Approaches to deciding property rights when 2 or more claimants

i. Binary approach

1. Pick one winner and one loser

ii. Ordinal Approach

1. Rank people

iii. Fractured Approach

1. Divide the rights in the property (dividing the bundle of sticks)

iv. Proceduralist Approach

1. Set up procedures/hurdles people need to overcome in order to get the right (ex: permit)
b. Acquisition by Find
i. General Rule: a finder of lost property has greater rights to the found property than all the world except the true owner (Armory v. Delamirie- chimney sweeper vs. goldsmith) 
ii. Goal: find the best way to secure the rights of the true owner (rights of true owner are relative to those of other claimants)
iii. Exceptions to general rule

1. When property is attached to or under the premises, owner of premises is in possession of it
2. Misplaced goods (items intentionally placed by owner where they were found and then forgotten or left there) are deemed to be in the bailment of the owner of the property (McAvoy v. Medina)- true owner was bailee of lost goods 
3. When it is likely that true owner be found (McAvoy)
4. Things found in private areas (not in public area)

5. When property found within scope of employment
iv. Ways to recover for lost property:
1. Conversion: common law action for the tort of using another’s property as one’s own

2. Replevin: action or remedy to recover the asset itself (specific performance)

3. Trover: action or monetary compensation conversion of personal property

v. Reasons to reward finders:

1. put things back into commerce 

2. we try to find new lines of ownership as soon as possible when old line dies out

3. we don’t want a property rule that favors thieves

4. if the bailee has recovered from the present possessor, the true owner does not have an action against present possessor 
vi. Abandoned/lost property vs. Misplaced property
1. high litigation costs

2. hard to determine when property falls under which category

3. provides incentive for people to stay quiet when they find something
c. Acquisition by Adverse Possession
i. General Rule: process through which a person who uses property for a statutorily determined period of time becomes the owner of the property and defeats all rights of the person with legal or record title provided all required elements are met
1. Theory behind it: the adverse possessor may acquire title at such time as an action in ejectment (or other action for possession of real property) by the record owner would be barred by the statute of limitations
ii. Elements of adverse possession:

1. actual entry giving exclusive possession (not shared)
a. purpose of this: it gives notice to true owner

b. will be allowed for unoccupied land if adverse possessor has color of title (under color of title, statute of limitations is less and adverse possessor gains constructive possession of entire land, not just that which he adversely possessed)
c. must be used as any reasonable owner would under the circumstances

2. open and notorious 

a. actual notice of possession not required unless it is one co-owner trying to take property from another co-owner

b. in the case of minor encroachments, owner of land must have actual knowledge (Mannillo v. Gorski)
c. ex: improvements on land, buildings, fences, crops, animals satisfy this element

3. adverse or hostile (enter or remain without permission; interests cannot be subordinate)

a. Connecticut Rule (Mannillo v. Gorski)
i. does not require knowledge, mistake or intention of wrongful taking
b. Maine Rule

i. adverse possession claim must be accompanied by a knowing intentional hostility (knowledge that land was owned by another)

ii. rewards intentional wrongdoer

4. claim of title (not color of title= faulty deed)
a. state of mind: good faith belief title is yours

i. trespasser will never acquire by adverse possession

ii. there won’t be much transferring

b. state of mind: you know its not yours but you are trying to make it yours (aggressive trespasser)
c. state of mind is irrelevant: objective standard
5. continuous for the statutory period

a. question: when is the use significant enough to start running the statute of limitations

b. trespass claims tend to be longer than contract claims
iii. Rights/Interests of the adverse possessor (even before statutory period is met)

1. may eject other trespassers and adverse possessors even before statute of limitations runs as long as adverse possessor entered property first
2. may sell or gift his interest to another person 
a. tacking: adding of time the first possessor used the property to the time the second possessor used the property
i. this can happen so long as there is privity (common or successive relation to the same right in property and occurs by contract of sale, gift, or inheritance)  
iv. Problems:
1. Disability: if a true owner of property is under a disability, the statute of limitations will not run against him or her until the disability is removed 
a. Disabilities: infants (minors), mentally ill, persons in prison, military service, those absent from the state

b. Requirements:

i. Disability must exist at the beginning of the adverse possession

ii. There is no tacking of disabilities

iii. A person taking from or through the true owner under a disability generally can take advantage of the tolling statute to the same extent as the person with the disability, except that the disability is deemed to end on the day of the sale or gift

2. Adverse possession against the government
v. Personal Property (O’Keeffe v. Snyder)
1. focus is no longer whether possessor has met the tests of adverse possession but whether the owner has acted with due diligence in pursuing his or her personal property
2. if due diligence is exercised by true owner but he/she cannot find property then statute of limitations does not begin to run
3. burden is on true owner to establish facts to defer running statute of limitations
vi. Policy reasons for adverse possession:

1. These are conquests (like Johnson v. McIntosh)
2. Proceduralism: we will pick a favorite but force them to follow some procedures to protect their right

3. Adverse possessor is making higher use of land and putting it back into commerce

4. Judicial economy: good/bad faith determinations are expensive and inconsistent

5. Holmes’ approach: look at it as bad owner, not win to adverse possessor

6. To protect interests of third parties who relied upon the appearance of ownership
7. Puts abandoned property into use

8. It is an evidentiary tool to prove lost grants or correct conveyancing oversights

9. Serves to quiet title and allow transferability of land
vii. Prescriptive rights vs. Adverse possession
1. Prescriptive rights gives rise to rights of use, such as rights of way and other easements, but title to the land remains in owner
viii. SEE QUESTION PG. 160
d. Acquisition by Gift
i. Gift made without consideration
ii. Rule: donor cannot recover the gift if donor is at fault (ex: man breaks off engagement and wants the ring back)

iii. Two types of gifts:

1. Inter vivos gift: gift between living persons 
a. 3 things must be shown:

i. Donative Intent: clear and convincing intent in the donor to transfer the object to the donee

ii. Delivery: in most cases, donor must actually deliver the object to the donee

iii. Acceptance: donee must accept the object; law will presume acceptance if gift is of value to the donee
b. Valid inter vivos gift of personal property may be made where the donor reserves a life estate and the donee never has physical possession until the donor’s death (Gruen v. Gruen)
2. Gift causa mortis: gift made contingent on the donor’s anticipated death
a. Required:
i. Donative intent
ii. Delivery
b. if the donee is already in possession of the property, there must be a redelivery to effect a valid gift causa mortis but not if the gift is inter vivos

iv. Delivery
1. Exceptions:

a. when physical delivery is impossible (chattel is large or heavy)

b. when physical delivery is impractical (it is in the hands of a third party or in a bailee’s possession)

i. Symbolic delivery: when the thing delivers stands in the place of the property (ex: picture of item, sale deed, deed of gifts)

ii. Constructive delivery: something giving access to and control over property is transferred (ex: key, giving instructions to donee to go about finding it)

v. Statute of Wills: statute against fraud to protect donor’s intent
vi. Difference between a will and a gift causa mortis (Gruen v. Gruen)
1. will: does not transfer a present interest

2. gift causa mortis: transfers a present interest

e. ?? Protection of donees vs. good faith bona fide purchasers ?? (there are different protections for each one)
III. Possessory Estates
a. Introduction
i. Historical Development

1. In feudal days, a tenant was granted land by his lord for some period of time.  Gradually, the law simplified and categorized these holdings be developing a system of estates.  Dealing with standardized estates rather than with the hundreds of different tenurial arrangements as to duration made the law easier to administer.  And so it came about that judges recognized only three types of freehold estates and three types of leasehold estates.  Lord and tenant had to fit their wishes into one of these 6 categories, although some variations within a category were permitted.  

2. Back then: people property seen as extension of the person; rights equal status( legal relations of a person to the land

3. Today: depersonalization of land( legal relations b/w persons with respect to land

ii. Estate

1. interest that is or may become possessory and is measured by some period of time

iii. Freehold
1. freeholder in possession has seisin

2. 3 types:

a. Fee simple

b. Fee tail

c. Life estate

iv. Leasehold (non-freehold) 
1. leaseholder who only has possession

2. 3 types:

a. Term of years: for any fixed calendar period
b. Periodic tenancy: from period to period until the landlord gives notice to terminate at the end of the period
c. Tenancy at will: so long as both landlord and tenant desire
v. Seisin
1. Holders of freehold estates have seisin
2. It is possession of a particular kind and with particular consequences

3. Only one entity can have seisin at any given time

4. Tenant for years has no seisin (?)

b. Fee Simple
i. Complete/absolute ownership until the end of time

ii. It is alienable, devisable, and descendible 

iii. Creation of Fee Simple
1. Early common law: words “and his heirs” are necessary to create fee simple( when in doubt err on side of life estate (ex: “to A in fee simple” is a life estate)
2. Today: “and his heirs” no longer required
a. A person transferring property today is deemed to transfer his or her entire interest in the property unless the words of grant or other evidence indicate that the grantor intended to transfer a lesser interest 

3. Heirs have no present interest

iv. Inheritance of Fee Simple
1. There is no limitation on inheritability

2. Heirs

a. Those persons who succeed to the real property of an intestate decedent under a state’s statute of intestate succession
b. Spouse

i. At common law: spouse could not be an heir (only given curtesy or dower)

ii. Today: spouse is given a fractional share as heir of the decedent

c. Next of kin

i. At common law: refers to those persons who succeed to the personal property of an intestate decedent (land passed under the rule of primogeniture to the eldest son and personal property divided equally among all children)

ii. Today: in almost all states the same persons succeed to a decedent’s personal property as succeed to the decedent’s land (primogeniture abolished and all children share equally)

3. Issue (descendants)
a. Children, grandchildren, great-children, and all other descendants 

b. Children’s share:

i. spouse takes half and children divide the other half; if no spouse then children take all in equal shares

ii. child predeceases the decedent, leaving issue, the issue represent the child (take by representation) and take the child’s portion

iii. grandchildren do not take if their parent is alive

c. Adopted Children

i. treated as a child of the adoptive parents, and in some states, as a child of the natural parents as well

d. Nonmarital Children (out of wedlock)
i. inherits as a child of her mother, and if paternity is established, as a child of her father

e. Step-children

i. do not take
4. Ancestors (share of parents)
a. if the decedent leaves issue, parents do not take

b. if decedent leaves a spouse and no issue, parents take one half and spouse one half

c. if decedent leaves no spouse, parents take all 

5. Collateral (all blood kin except ancestors and descendants)
a. Brothers, sisters, nephews, nieces, aunts, uncles, cousins

b. if decedent leaves no spouse, issue, or parent, collateral take

6. Escheat 

a. if a fee simple owner dies without a will and without heirs, the fee simple escheats to the state

b. ancestors and collateral are lined up before the state

7. Devisee and legatee
a. take under will

c. Fee Tail
i. History
1. Started as fee simple conditional( A could convey a fee simple if a child were born to A

2. Landlords were not happy that A could convey land outside the family if A had a child

3. Children grew disobedient knowing they could not take in land

4. Statute de Donis Conditionalibus abolished fee simple conditional and created fee tail
ii. Not devisable or inheritable

iii. Creation of Fee Tail

1. “to A and the heirs of his body”( refers to the grantee’s issue or lineal descendants (includes children, grandchildren, and more remote descendants; NOT collateral kin)
2. Every fee tail has a reversion or a remainder after it 

3. Cannot be devised by will

4. Characteristics:

a. During tenant’s life: tenant only has a life estate and on the death of the tenant in fee tail, the land automatically goes to his lineal descendants 

b. On tenant’s death: if blood descendants of the original grantee run out, the property is returned to the original grantor (or his heirs), or to any holder of the remainder named in the grant creating the fee tail

iv. Types of Fee Tail

1. fee tail male: limited succession to male descendants of the grantee by granting “to A and the male heirs of his body”

2. fee tail female

3. fee tail special: inheritable only by the issue of a grantee and a specific spouse (“to A and the heirs of his body by his wife, B”)

v. Dis-entailing

1. By deed from the fee tail tenant to another 

vi. Status of fee tail today

1. Fee tail exists in a few states

a. Delaware, Maine, Massachusetts, and Rhode Island 

b. in these states, the holder of the fee tail can disentail the property by conveying his interest in fee simple absolute to a third party 
2. Fee tail abolished in most states by statute
a. What estates are created by a transfer to “A and the heirs of his body”?

i. Few states

1. hold that A has a life estate and A’s issue take a remainder in fee simple absolute
ii. Majority of states

1. fee simple in A and any gift over on A’s death without issue is void, OR

2. fee simple in A and a gift over to B if A dies without issue will be given effect in one circumstance: if at A’s death, A leaves no surviving issue
d. Life Estate
i. Not devisable or inheritable
ii. Today, most life estates are created in trust

iii. Every life estate is followed by a future interest (remainder or reversion)

iv. Two types:

1. for life of grantee (“to A for life”)

2. Pur autre vie: estate is measured by the life of someone other than the owner of the life estate
a. to B for the life of A (A is measuring life)

b. A conveys her life estate to B (A is measuring life)

v. Limited utility of Life Estate

1. Inflexible way of providing for successive ownership (ex: bank will not lend money with only a life estate as security; life tenant may not lease or sell land if owners of the remainder are not adults, not competent, or do not consent)
vi. Waste
1. Conduct by the life tenant that permanently impairs the value of the land or the interest of the person holding title or having some subsequent estate in the land (protects reversion interest)
a. Rationale:

i. the grantor intends that the life tenant shall have the general use of the land in a reasonable manner, but that the land shall pass to the owner of the remainder as nearly as practicable unimpaired in its nature, character, and improvements

ii. where two or more persons own interests in land, fairness requires that one shall not impose severe economic damage on the other

iii. b/c tenant and remaindermen are locked into dealing with each other (about how best to use the land) so transaction costs may be high

iv. b/c remaindermen may individuals with no legal capacity to make binding contracts

2. Types of waste

a. Affirmative (voluntary) waste

b. Permissive (involuntary) waste

c. Ameliorating waste

3. Remedies for waste

a. owners of the remainder may enjoin threatened waste by the life tenant, or 
b. recover damages

4. If material or substantial change (waste) increases fair market value or one reasonably necessary to use property as contemplated in the lease may not be permitted. 

vii. Sale of property by a court
1. If life tenant and owners of the remainder are all adults, competent, and agree, a fee simple in the land can be sold

2. If they cannot agree, a sale may be ordered only if the sale is necessary for the best interests of both the life tenant and the remaindermen

e. Restraint on alienation
i. Generally disfavored by the courts
ii. Applies only to legal interests, not equitable interests 
iii. Void restraints:
1. things that limit number of buyers/users
2. sale requiring consent of another
3. things that discourage improvement
4. things that discourage gifts to charity
5. if it materially affects marketability
6. if condition imposed for spite or malice
7. restrictions on sale or transfer of property
8. racial restraints
iv. Usually valid restraints:
1. right of first refusal

2. restraint on use

3. agreement by co-tenants not to partition (if reasonable in purpose and time)

v. Solution: construe conditions as covenants 

f. Leaseholds: The Law of Landlord Tenant
i. Introduction

1. Lease: both a conveyance (b/c it passes over possessory interest in land) and a contract (b/c people make promises with one another)

a. common law view: covenants in leases are independent (such that a breach by the landlord gave the tenant a cause of action for damages, but not the right to suspend rent payments or terminate the tenancy), except for the covenant of quiet enjoyment

b. modern law view: all significant promises, express or implied are dependent 

2. When any of the leasehold estates is created, a future interest in the landlord or in a third party arises

3. it is the only interest apart from freehold estates that gives party right to possession

4. lease: a grant of a property right for a specific duration (limited time)
5. Covenants in leases run with the land- privity of estate between landlord-tenant
ii. Term of years

1. Definition

a. for any fixed calendar period (has an ending date and a start date)
b. a tenancy for years cannot be terminated unilaterally by either party prior to the event fixing termination, it gives the parties the benefit of their bargain (Ex: O leases to A “for the duration of the war” is a term of years b/c cannot be terminated unilaterally) 

2. Can be terminable earlier upon the happening of some event or condition

a. Term of years determinable (ex: L rents to T for 10 years “so long as used for a sawmill”) 
b. Term of years subject to a condition subsequent

3. Termination
a. since the parties know precisely when it will end, it expires at the end of the states period without either party giving notice
iii. Periodic tenancy

1. Definition

a. from period to period that continues for succeeding periods until either the landlord or tenant gives notice of termination 
b. has no set ending date, it continues until one party gives the other proper notice
2. Requirement of notice of termination
a. it continues until proper notice of termination is given

b. notice can be either written or oral (except where required by statute)
c. Rules of notice:

i. notice must be equal to the length of the period itself with the exception that if the tenancy is from year to year, only six months’ notice is required

ii. notice must fix the last day of the period as the date for termination and not some intervening date

iii. must be given so that the other party has the full notice period 
iv. Tenancy at will

1. Definition

a. no stated duration enduring so long as both landlord and tenant desire

b. either party can terminate at any time
c. these most likely arise by operation of law (ex: when a tenant takes under an invalid lease; but even in that case, the payment of rent converts it from an at will tenancy to a periodic tenancy) 

2. Tenancy Terminable by only one party
a. if leasehold is terminable by only one party and there is a certain duration (term of years or periodic tenancy), the lease creates a determinable tenancy, NOT tenancy at will

b. if leasehold has no certain duration but is terminable at will by one party, the courts are split

i. some courts imply a power of termination in the other party and thus, a tenancy at will is created

ii. other courts hold the tenant has a life estate determinable 
3. Termination
a. at death of one party
b. if one party assigns

c. notice required only if statute says so
v. Holdover tenancy or tenancy at sufferance
1. Definition
a. tenant who was rightfully in possession wrongfully remains in possession after the termination of the tenancy 
b. landlord has two options when confronted with a holdover: eviction (plus damages) or consent (express or implied) 
i. a landlord who elects to treat a holdover tenant as a trespasser cannot later elect to hold the tenant liable for a new lease term
c. tenancy resulting from holding over is usually subject to the same terms and conditions as those in the original lease, unless parties agree otherwise
2. Exceptions
a. Common law: no excuses for holding over
b. Modern law: 
i. tenant is given relief where tenant does not intend to hold over but is forced to do so by circumstances beyond tenant’s control
ii. holding over for a short time (ex: part of a day)
iii. leaving personal property on premises
iv. negotiation that spill over past the expiration of a term
3. Length of new term
a. Most jurisdictions: holding over gives rise to a periodic tenancy
b. Rest of jurisdictions: holding over results in term of years
c. Basis to length of period or term:

i. way rent is reserved in the original lease, w/ max length at 1 year
ii. length of the original term or period, w/ max length at 1 year 
d. Restatement view:
i. results in a periodic tenancy measured by the way rent is computed, up to a maximum period of one year
vi. Statute of Frauds (pg. 222 in Gilberts)
1. A lease for more than  year must be in writing 
a. term of years, periodic tenancy, or tenancy at will may be created by an express provision in a written lease
2. Most states: an oral lease for more than one year (or whatever period the statute mentions) creates only a tenancy at will
3. Few states: any type of oral lease creates a tenancy at will
4. Option to renew oral lease
a. Majority view:
i. the lease is treated as extending to the end of the option period, so if it is longer than the short term exception to the Statute of Frauds, the entire lease is void
b. Minority view/Restatement view: original period and the option period are separable, and only the option that extends the duration beyond the short term exception is void 
5. Entry and paying rent under an invalid lease
a. although void if not complying with Statute of Frauds, entry by a tenant under an oral lease creates a tenancy at will
i. as soon as tenant pays rent, a periodic tenancy is created
vii. Form Leases
1. Depending on availability of housing and leases, may or may not create monopoly
a. courts respond by policing lease terms on grounds of “unequal bargaining power”
viii. Landlord’s Duties
1. Transfer legal right to possession- no one else can have paramount title 
2. Duty to deliver actual possession 
3. Covenant of quiet enjoyment
a. Promise that landlord will not interfere with tenant’s lawful possession. use, and enjoyment
b. Can be express term, if not express then always implied
c. Can be breached by paramount title, actual eviction or constructive eviction
i. Someone exerting  paramount title
ii. Actual eviction (ex: landlord locks door to tenant’s apartment)
1. Occurs when tenant is physically evicted from leased premises either by landlord or someone with paramount title
2. Tenant’s rental obligation ceases, may collect damages for breach of covenant, and may remain on premises
3. Partial actual eviction (ex: landlord renovates property and makes some of leased premises a part of a common area)
a. One view: rent obligation abates entirely and tenant may stay in possession
b. Restatement view: partial rent abatement and termination or damages for breach of covenant 
iii. Constructive eviction (ex: landlord failure to supply heat, water, etc.)
1. Occurs through fault of landlord when there is a substantial interference with the tenant’s use and enjoyment of the leased premises
2. Elements:
a. Substantial interference with enjoyment or render it unfit for purposes it was leased- measured by objective reasonable person standard
b. Tenant must vacate premises within a reasonable time under the circumstances after notifying landlord and giving landlord reasonable time to cure
i. One view: If tenant wishes to stop paying rent, then he must abandon premises and terminate the tenancy, and may recover damages
ii. Restatement view: gives tenant the right to (i) terminate, or (ii) stay on and receive damages or a rent abatement
c. Intentional act of landlord that breach a duty owed to tenant
i. Includes nuisances and common areas
3. Tenant’s Dilemma
a. Tenant runs risk of moving out, and court later finding no constructive eviction (tenant then stuck paying rent)
i. Solution: tenant seek declaratory judgment that constructive eviction has occurred before vacating
4. Remedies
a. Tenant may remain on property and recover damages
b. Tenant pay leave and stop paying rent
4. Implied Warranty of Habitability
a. Old view: lessee takes property as he finds it (caveat lessee)
b. Modern trend: residential tenancies are no longer land conveyances but rather contracts with certain inherent expectations embodied in them
i. Rationale: landlord in better position to foresee and fix problems; lack of inspection of tenant; unequal bargaining power of landlord/tenant
c. Not all jurisdictions have adopted the warranty
d. Definition: implied warranty by landlord that premises are physically suitable, and covenant that they will remain physically suitable, for habitation 
i. objective: safe and healthy housing
e. Elements:
i. landlord must have notice of defective condition
ii. defect must be substantial
iii. landlord must be given reasonable time to repair defect and not done so
f. Remedies of tenant for breach:
i. terminate lease and recover damages
ii. continue lease and recover damages
iii. continue lease and use rent to repair
iv. continue lease and withhold rent
v. use landlord’s breach as a defense against landlord’s action for rent
g. Possible violations of warranty:
i. substantial violation of housing code
ii. latent defects
iii. illegal lease: if housing code prohibits rental of premises in violation of code
iv. health and safety hazards
5. Landlord’s Tort Liability

a. This allows tenant to recover damages exceeding the agreed rent (which is what tenant is limited to in situations( damages can be as large as injury suffered
b. Landlord must know or should know before liability attaches- judged by reasonable person standard (negligence)
c. Landlord liability for injuries:
i. landlord must disclose known latent defects where there is an unreasonable risk of harm
ii. where there is a dangerous condition on the premises dangerous to persons off premises
iii. when premises are transferred for a public use known to landlord, landlord has a duty to inspect and repair premises in light of contemplated use
iv. maintenance of common areas of multi-unit premises and non-common areas if areas are under landlord’s control
v. when landlord contracts to repair premises
vi. landlord liable for negligence in any repairs that he makes
vii. criminal acts on premises resulting from failure of landlord to protect common areas or failure to correct a defect under landlord’s control (ex: failure to lock doors to main area, etc.)
d. Exculpatory clause
i. Usually enforceable under commercial leases but void for public policy under residential leases
ix. Tenant’s Rights and Remedies

1. Actual eviction
2. Constructive Eviction
3. Retaliatory Eviction (defense to an eviction)
a. Creates a rebuttable presumption of retaliatory purpose if the landlord seeks to terminate a tenancy, increase rent, or decrease services within some given period after a good-faith complaint or other action by a tenant based on the condition of the premises (Ex: tenant complaining about violation of a housing code)
b. Purpose: prevent malevolent and unlimited freedom of eviction of tenants by landlords
c. Elements:
i. enactment of applicable housing code
ii. landlord’s business being leasing residential housing
iii. tenant at time of reporting of code violation not being in material default of lease
iv. landlord’s motive for eviction being tenant’s reporting code violation
v. tenant’s report being made in good faith and with cause
4. Illegal lease
a. A lease that offends some strongly held public policy 
b. Illegality of least must occur at time of execution of the lease
c. Gives the tenant a ground for rent already paid (unlike everything discussed above)
5. Frustration of Purpose
a. ex: government interaction (law forbidding leased premises to sell alcohol)
6. Tenant may assign or sublet premises to a third party
7. Surrender premises back to landlord
8. Abandon premises with or without communicating to landlord 
x. Tenant’s Duties

1. Duty to pay rent
2. Duty not to commit waste
a. Duty not to damage premises (voluntary waste)
i. such a change as to affect a vital and substantial portion of the premises; as would change its characteristic appearance; the fundamental purpose of the erection
b. Wear and tear excepted
c. Rationale:
i. tenant has duty to redeliver premises in the same condition received
ii. tenant has duty not to impair value of landlord’s reversion
3. Duty not to remove fixtures
a. those things that if taken away, would impair value of property
4. Duty to repair
a. Always with commercial leases
b. Minor repairs with residential leases
5. Duty to rebuild- sometimes
xi. Landlord’s Rights and Remedies

1. Statutory liens
a. statutes create liens on tenant’s personal property
2. Security deposits (creates a debtor-creditor relationship)
3. Rent acceleration clause
a. rent for balance of term shall become payable in full on tenant’s default
b. landlord cannot choose this option AND terminate lease (one or the other)
4. Eviction of tenant
a. Reasons for eviction:
i. for nonpayment of rent, or (Notice must be given to tenant before doing so)
ii. for holding over, or
iii. for breach of other covenants (only if this is a provision in lease)- notice must be given to tenant before doing so
b. Eviction by self-help (without judicial intervention)-
i. landlord must have right to re-possess 
c. Eviction by judicial process
i. Suit in ejectment
ii. Summary proceedings (quicker and less costly than suit in ejectment)
g. Defeasible Estate
i. An estate that may end upon the happening of some event
ii. Fee simple determinable
1. fee simple that will end automatically when a stated event happens
2. created language connoting that transferor is conveying a fee simple only until an event happens (ex: so long as, while, during the continuance of, until, unless)
3. Future interest retained by transferor is possibility of reverter
4. NOTE: expressions of grantor’s motive or purpose behind grant do not create a determinable fee (ex: “for the purpose of” or “to be used for” do not work)
5. ex: A deeds Blackacre to B “so long as B does not sell alcohol on Blackacre”
iii. Fee simple subject to a condition subsequent 
1. fee simple may be divested by transferor if a specified event happens
2. language creating condition (ex: but if, provided however, on condition that)
3. Future interest retained by transferor is right of entry (or power of termination)
4. ex: A transfers Blackacre “to B; provided, however, if B sells alcohol on Blackacre, then A may re-enter and retake the land”
5. NOTE: grantor must assert right of entry in order for estate to end (unlike fee simple determinable where estate ends automatically)
6. NOTE: since grantor has to assert right of entry, it makes land susceptible to adverse possession if grantor does not assert it
iv. Fee simple subject to an executory limitation 
1. once condition subsequent occurs, the estate holder’s interest ends and the property reverts to a third party
2. same granting language that would create either fee simple determinable or fee simple subject to condition consequent would create this
3. Future interest to a third party following fee simple subject to executory limitation is executory interest
4. ex: A transfers Blackacre “to B and her heirs, but if B sells alcohol on Blackacre, then to C”
v. Life estate determinable
1. ex: “to A for life so long as A remains unmarried”
vi. Life estate subject to a condition subsequent
1. ex: “to A for life, but if A does not use the land for agricultural purposes, O retains the right to reenter”
vii. Life estate subject to an executory limitation

viii. Assignability of possibility of reverter and right of entry
1. depends on the state
ix. Adverse possession and defeasible estates
1. statute of limitation starts running on possibility of reverter as soon as determinable fee ends

x. Distinguishing Fee simple determinable vs. fee simple subject to condition subsequent vs. covenant
1. Conditions (enforceable by forfeiture)

2. Covenants (enforceable by injunction or damages)

3. Courts do not like forfeiture, so err on side of fee simple subject to condition subsequent over fee simple determinable 

a. ex: O conveys “to A so long as intoxicating liquors are not sold on the premises, and if they are sold, O has a right to reenter.” ( court can classify language to create either estate, but fee simple subject to condition subsequent is preferred
IV. Future Interests
a. Although future interests do not become possessory until the future, they are a presently existing interest:
i. Legal rights of owner of future interest:

1. Sell or give it away
2. Enjoin present possessor from committing waste
3. Sue third parties who are injuring the land or claiming title hostilely 
b. Future Interests in Transferor

i. Reversion

1. interest left in an owner when he carves out of his estate a lesser estate and does not provide who is to take the property when the lesser estate expires
2. determined by hierarchy of estates (1- fee simple absolute; 2- fee tail; 3- life estate; 4- leasehold)

3. Alienability of reversion
a. alienable, devisable, and inheritable
4. NOTE: We must assume that the life estate can terminate before the death of the life tenant by forfeiture, merger, or simultaneous death of the grantees, thus creating a reversion in the grantor

a. ex: O conveys “to A for life, then to B if B survives A, but if B does not survive A, to C.” B and C have alternative contingent remainders and O has a reversion.

5. Valuation
ii. Possibility of reverter

1. follows a fee simple determinable or life estate determinable
2. you can have certainties attaching to a possibility of reverter, and it is still a possibility of reverter 

iii. Right of entry (power of termination)

1. follows a fee simple subject to a condition subsequent or life estate subject to a condition subsequent
c. Future Interests in Transferee
i. Can all be transferred back to transferor 
ii. Remainder

1. future interest capable of becoming possessory at the natural termination of the prior estate
2. future interest does not have to be certain- only a possibility
3. Vested remainder

a. Vested if:
i. it is given to an ascertained person, AND

ii. it is not subject to a condition precedent (ready to become possessory whenever and however preceding estate expires)

b. Remainder may be indefeasibly vested if it is certain of becoming possessory in the future and cannot be divested

i. ex: O conveys “to A for life, then to B and her heirs”( no matter what, either B or her heirs or the state will get this estate

c. Remainder may be vested subject to being divested if an event happens:

i. Vested remainder subject to open (can be called subject to partial divestment”( see below)
1. it is vested in a class of persons, at least one of whom is qualified to take possession, but the shares of the class members are not yet fixed because more persons can subsequently become members of the class

2. ex: O conveys “to A for life, then to A’s children and their heirs” A has one child, B.  The remainder is vested in B subject to open to let in later born children. B’s exact share cannot be known until A dies. If A has no child at the time of the conveyance, the remainder is contingent because no taker is ascertained. 
ii. Vested remainder subject to partial divestment
1. ex: “to A for life, then to A’s children who shall reach 21” B is 21.  B has a vested remainder subject to partial divestment (to any other children who might be born)

iii. Vested remainder subject to complete divestment 
1. Can be one of 3 things:

a. Vested remainder subject to complete divestment on occurrence of condition subsequent
i. ex: “to A for life, then to B, but if B does not survive A, to C.” Vested remainder in B is subject to total divestment on the occurrence of a condition subsequent (B dying, leaving A surviving).  C’s executory interest will divest B if the condition subsequent happens.

b. Divestment occurs b/c of an inherent limitation in a remainder for life

i. ex: “to A for life, then to B for life, then to C and his heir.”  B has a vested remainder for life subject to total divestment if B fails to survive A.  The divestment occurs because of the inherent limitation in a remainder for life: it fails if it does not become possessory within the life tenant’s life.  C has an indefeasibly vested remainder in fee simple. 

c. Vested subject to open and to complete divestment
i. ex: “to A for life, then to the children of A, but if no child survives A, to B.”  A, who is living, has a child, C.  C has a vested remainder subject to open up and let in her brothers and sisters; it is also subject to complete divestment if A leaves no children surviving him (i.e., if C and all other children of A die before A)
2. ex: “to A for life and then to A’s youngest child who reaches 21” B is 21.  B has a vested remainder subject to complete divestment because the youngest child would get it all.

d. Death is not a contingency, rather it is a certainty so it is vested remainder
e. NOTE: law favors vested remainders subject to divestment rather than contingent remainders or executory interests (see Gilbert’s pg. 122)- b/c law FAVORS early vesting
4. Contingent remainder

a. Contingent if:

i. it is given to an unascertained person, OR

1. ex: O conveys “to A for life, then to the heirs of B.” B is alive. Remainder is contingent because the heirs of B cannot be ascertained until B dies.

ii. it is made contingent upon some event occurring other than the natural termination of the preceding estate (subject to a condition precedent)

1. ex: O conveys “to A for life, then to B and her heirs if B survives A, and if B does not survive A to C and his heirs.” 

2. Here we also have alternative contingent remainders in B and C because if the remainder in B vests, the remainder in C cannot, and vice versa. 

a. ex: O conveys “to A and B for their joint lives, then to the survivor in fee simple”

b. ex: “To A and B for their joint lives, then to the survivor in fee simple.” (alternative contingent remainder b/c although there is no problem with meeting condition, person is not ascertained) 
iii. Executory interest

1. in order to become possessory, it must:

a. divest or cut short some interest in another transferee (shifting exectuory interest), OR
i. ex: O conveys “to A and his heirs, but if B returns from Rome, to B and his heirs.” A has a fee simple subject to an executory interest.  B has an executory interest.

b. divest the transferor in the future (springing executory interest)

i. ex: O conveys “to A and her heirs if A quits smoking” A has a springing executory interest.  

2. treated as contingent interests because they are subject to a condition precedent and do not vest until they become possessory 

3. NOTE: a remainder cannot follow a vested fee simple
a. ex: O conveys “to Town Library Board so long as the premises are used for library purposes, then to Children’s Hospital.” The Library Board has a determinable fee.  Children’s Hospital has an executory interest.

i. Interest given to Children’s Hospital should logically be classified as a remainder b/c it stands ready to succeed naturally and does not divest.  But future interest cannot be a remainder because of the rule that a remainder cannot follow a vested fee simple.  On the other hand, the future interest does not fit onto our definition of an executory interest as a divesting interest.  Forced to violate one rule or the other, courts chose to give the future interest the label of executory interest.  
b. NOTE: when its remainder vs. executory interest, err on the side of executory interest
d. The Trust
i. Trustee: legal owner of the property (legal interest)- HAS SEISIN 
ii. Beneficiaries of the trust: equitable owners of the property (equitable interest)- NO SEISIN
iii. Statute of frauds applies to create a trust of land, but not for personal property
e. Value of Future Interests
i. Determined by market

ii. Determined by court

iii. Determined by present value tables
f. Rules Restricting Contingent Remainders
i. These rules were made in to destroy contingent remainders and make land marketable
1. Rationale: with respect to contingent interests, obstacles to sale were much greater (ex: O conveys “to A for life, then to A’s heirs,” the land could not be sold during A’s life because the heirs could not be ascertained until A’s death

ii. Rules:

1. Destructibility of Contingent Remainders
a. Rule: contingent remainder is destroyed if it has not vested at or before the termination of all preceding life estates and terms of years
b. does not apply to personal property, only real property

c. does not apply to equitable interests

d. does not apply to executory interests

e. ex: O conveys to A for life then to B if he reaches the age of 21.  B is 15. A dies.  B’s contingent remainder is destroyed and property reverts back to O.

2. Merger
a. Rule: if a vested life estate and the next succeeding vested estate come to be owned by the same person, the two estates are merged into one (vested plus a contingent do not work)
b. does not destroy vested interests, only contingent ones
c. When a contingent remainder intervenes between the two vested estates: NOTE: for the two vested interests to merge to destroy intervening contingent remainder, the two vested estates must be acquired at different times
i. if a person owning a life estate acquires a vested remainder that follows a contingent remainder held by some other person, the life estate and the vested remainder merge, destroying the contingent remainder

1. ex: O conveys to A for life, then to B for life if B attains age 21, then to C.  A later buys C’s vested remainder.  A’s two vested interests merge destroying B’s contingent remainder.  A now owns land in fee simple absolute.  Same result would follow if C had acquired A’s life estate.

ii. if a person holding a vested remainder that immediately follows another person’s contingent remainder in the same property acquires the possessory life estate that immediately precedes the contingent remainder, the life estate and vested remainder merge, destroying the contingent remainder
iii. ex: O conveys to A for life, then to B for life if she attains 21, then to A.  A’s vested interests DO NOT merge b/c they were created in the same document.
V. Co-Ownership and Marital Interests
a. Tenancy in Common
i. Separate but undivided interests in the property (so when one dies, their share passes along and becomes tenant in common with one who survived)

ii. No survivorship rights

iii. Unity of possession is essential 

iv. Today: ambiguity in language presumes it to be a tenancy in common

v. Heirs always take as tenants in common

vi. ex: to “A and B jointly”

vii. ex: the words “heirs” and “assigns” if mentioned in a grant of deed( usually mean tenancy in common b/c indicates inheritability 

viii. Severance:

1. by partition 

b. Joint Tenancy w/ right of survivorship 
i. Each owns undivided whole of the property (so when one dies, nothing passes to surviving joint tenants or tenants)

ii. Yes right of survivorship

iii. Interest not inheritable or survivable 

iv. Joint tenants may agree to give exclusive possession to the other

v. Two or persons inheriting the same property become tenants in common, not joint tenants (except for adverse possessors, or unless taking title under faulty deed naming co-tenants as joint tenants with right of survivorship)
vi. Four unities essential:

1. unity of time: interests must be acquired or vest at the same time

2. unity of title: must acquire title by same instrument or by a joint adverse possession (can never arise by intestate succession or other act of law)

3. unity of interest: must have equal undivided shares and identical interests measured by duration

4. unity of possession: each must have right to possession of the whole (however, one may grant exclusive possession to the other)

vii.  Severance

1. conveyance by one joint tenant to a third party

2. when one of the four unities is severed

3. foreclosure on sale

4. sale in bankruptcy proceeding

5. leases- MAYBE (the shorter the lease, the less of a chance it severs it)

a. overall, lease does not sever (but co-tenant may bring ejection action)

b. where lease does not sever: lease expires once the joint tenant that was lessor dies so surviving joint tenant gets land unencumbered 

6. mortgages- MAYBE (depends if jurisdiction holds that mortgage constitutes a change in title which would destroy unity of title)
a. title theory: if creditor as holding legal title

b. lien theory: debtor holding legal title
7. Murder of one joint tenant by another

8. by agreement of joint tenants

9. simultaneous death of joint tenants

10. Grantor creating joint tenancy in himself and another person:

a. unity of time and title issues

11. by partition

viii. Good things about it:

1. Avoids probate b/c no interest passes on joint tenant’s death 

a. probate: judicial supervision of administration of decedent’s property that passes to others at decedent’s death

2. Acts like a will
ix. Joint Tenancy in fee simple (joint life estate)
1. DIFFERENT than joint tenancy
2. ex: “to A and  B as joint tenants, remainder to the survivor of them” creates joint life estates, with a contingent remainder in the survivor 
a. different because persons holding joint life estates with a contingent remainder cannot unilaterally terminate the survivorship requirement (compare with joint tenant where any joint tenant can unilaterally “sever” her interest from the joint tenant and become a tenant in common)
x. Joint Bank Account

1. pg. 356

2. litigation arises about whether it’s a joint bank account or whether it’s a convenience account (where there is no right of survivorship) or whether it’s a will substitute (payable at death)
c. Tenancy by the Entirety 

i. Created only in husband and wife

ii. Yes right of survivorship

iii. Four unities essential plus unity of marriage

iv. Both are seised by the entirety- they must consent to conveying their right and consent to sever it
v. Husbands and wife can choose to have joint tenancy or tenancy in common instead

vi. Severance:

1. divorce

2. mutual agreement

3. execution by a joint creditor

4. voluntary partition (NOT involuntary partition)

d. Issues arising w/ co-ownership:
i. possession

ii. use

iii. profit sharing

iv. expense contribution
e. Rights and Duties of Co-Tenants

i. Property law comes in where issues cannot be resolved via the contract

1. the point is to encourage agreements between co-tenants

ii. Rights & Duties:

1. Equal possession of the premises (unless they expressly agree otherwise)
a. If parties agree to allow one to have exclusive possession, co-tenant using the whole property does not owe rent to the other co-tenants

i. Exceptions:

1. if co-tenant out of possession was ousted

2. if they agreed co-tenant in possession would have to pay

3. if they are in a fiduciary relationship

2. Accounting: duty to account for rents or other income collected by a co-tenant from a third party (must be shared equally with other co-tenants if the income exceeds the collecting co-tenant’s proportionate share)
3. Right to seek contribution when a co-tenant expends money for some matter related to the co-owned property (reimbursement) 
a. Taxes, mortgages, insurance on co-owned property (not on interest benefiting one person)

i. Exception: when one co-tenant is in exclusive occupation and not paying rent, they must pay the above

4. After final settlement on sale: right of reimbursement for taxes, interests, mortgage principles, repairs, maintenance, insurance, etc. 
a. only value added to improvements will be reimbursed, not the cost of improvements

b. cost of repairs will be reimbursed

5. Right to remain as a co-tenant if one co-tenant buys property back after a tax or foreclosure sale
a. they are deemed fiduciaries and one who purchased is compelled to hold superior title for benefit of all cotenants provided they reimburse him

6. Right to adversely possess with clear notice given to other co-tenants

a. clear and unequivocal notice required b/c they are deemed fiduciaries 

7. Repairs & Improvements

a. Can only be compensated until an accounting or partition

i. Repairs

1. Accounting: can set off the amount spent on repairs

2. Partition: reimbursed for repairs

ii. Improvements

1. can only get value added to property in partition by sale
2. can get piece of land with improvement in partition in kind

iii. Remedies
1. Action for a Partition: right to bring a suit in partition

a. Can only be sought by tenants in common or joint tenants

b. Partition in kind (physical partition)

i. separation of undivided interests in land so that the parties may possess their interests separately 

ii. most favored by courts

c. Partition Sale (involuntary b/c court ordered)

i. a court-ordered sale of property held in joint tenancy, as a cotenant or in tenancy by the entirety, if the property is incapable of being divided; the income is distributed in proportion to the parties’ interests in the sold property

ii. an agreement b/w co-tenants prohibiting judicial partition normally is invalid as a restraint on alienation

iii. usually done with houses, apartment buildings, urban lots, and commercial property

2. Ouster
a. If one co-tenant doesn’t like exclusive possession of another, they can try and enter, and once they are refused entrance by the co-tenant, then remedies of ousted co-tenant are available. 
3. Action for an Accounting
a. Co-tenant must account for any profits and share in the net proceeds with co-tenants from leasing their interest
4. Action for Contribution from other tenants
f. Marital Interests
i. History:
1. Common law system: woman moved under husband’s cover (protection) and were regarded as one, where all personal property of woman became the husband’s and husband could alienate all land without consent by woman and land was reachable by his creditors

2. Later: Married Women’s Property Acts: gave a married woman, like a single woman, control over all her property 
ii. During Marriage
1. No spouse acting alone may convey their interest

2. Equal rights to possession

3. Right of survivorship

4. Veto on other spouse’s alienation of property

5. Land held in tenancy by the entirety cannot be reached by the separate creditors of either spouse 

a. Rationale: indivisibility of the estate and fact they cannot transfer property w/o consent of the other
b. 4 views:

i. Group I states: (Massachusetts, Michigan, and North Carolina)
1. common law tenancy by the entirety unaffected by Married Women’s Property Acts: husband may convey entire interest (NOT the wife) subject only to right of survivorship
ii. Group II states: (Alaska, Arkansas, New Jersey, New York, and Oregon)
1. interest of debtor spouse in estate may be sold or levied upon for his or her separate debts, subject to other spouse’s right of survivorship
iii. Group III states: (Delaware, DC, Florida, Indiana, Maryland, Missouri, Pennsylvania, Rhode Island, Vermont, Virginia, Wyoming)
1. an attempted conveyance by either spouse is wholly void and estate may not be subjected to separate debts of one spouse only
iv. Group IV states: (Kentucky and Tennessee)
1. right of survivorship appertaining to either spouse is separately alienable by him and attachable by his creditors during the marriage, but not the right to current possession and rents
6. Right of one spouse against forfeiture if other spouse commits acts subjecting property to forfeiture (only the party doing illegal acts will have interests forfeited)
7. Safeguard against creditors: homestead exemption 
iii. Marital Rights on Divorce

1. History
a. Common law: no concept of land and assets held together in marriage, rather looked at by who had title and who brought in most money (husband always kept after divorce)

b. Modern law: “equitable distribution” by the court

2. Property division

a. General rule: wife entitled to equitable distribution of property
i. Some courts: division of all property regardless of time or manner acquired
ii. Other courts: division of all property acquired during marriage by any means

iii. Other view: division only of property acquired during marriage from earnings

b. Professional degrees/Celebrity status
i. Majority view: not property, not divisible
ii. New York: yes, property so divisible
iii. Other view: reimbursement alimony given
c. Goodwill

i. reputation that will probably generate future business
ii. professional goodwill: divisible marital asset in most jurisdictions, even those that say professional degree is not divisible 
3. Remedy:
a. alimony

b. maintenance fee

c. reimbursement alimony

i. spouse should be reimbursed for contributions made to other spouse’s successful professional training
iv. Marital Rights on Death
1. Common law:
a. Dower
i. Elements of dower:
1. valid marriage

2. husband must have sole and beneficial seisin in property acquired during marriage (not before or after)
3. must be inheritable by issue born of the marriage

ii. Wife receives life estate in one third of each parcel of land.

iii. DOES NOT attach to:

a.  land which husband has only a life estate 

b. where husband owns land as joint tenant (b/c that has right of survivorship and thus not inheritable by issue)
c. leasehold estates

d. remainders

e. personal property (b/c no seisin)

f. equitable interests (where trustee holds seisin)

iv. All subsequent purchasers or creditors take land subject to wife’s dower

v. Release of dower:
1. Once inchoate power (interest not yet possessory) is attached, a wife cannot lose dower unless she consents or couple has final decree of divorce
vi. TODAY

1. primary function of dower is to require both spouses to sign deeds to land to release dower
2. some states have extended it to husbands or eliminated it 

b. Curtesy 
i. Husband received curtesy on wife’s death: husband receives life estate in all of his wife’s land
ii. Elements of curtesy:

1. Issue must be born
2. just seisin in fact (possession is enough)

iii. Attaches to legal and equitable estates

iv. TODAY:

1. some states have extended it to wives or eliminated it

2. TODAY- Elective Share (jurisdictions where dower and curtesy abolished)
a. All states have so except Georgia

b. States with dower: some states require surviving spouse to choose b/w taking dower or taking under husband’s will

c. States without dower: right of the surviving spouse to elect to take as though she were an heir under state’s intestacy statute or under a provision in the elective share statute, or to take under deceased spouse’s will
d. Applies to legal and equitable interests 

e. Applies to personal and real property

f. Generally one third or one half of the deceased spouse’s estate

g. Issue here: to what extent non-probate assets should be considered in calculating elective share
g. Community Property

i. Only 8 states have it: Arizona, California, Idaho, Louisiana, Nevada, New Mexico, Texas, & Washington, and most recently, Wisconsin and Alaska
ii. General idea: earnings of each spouse during marriage and property acquired through earnings should be owned equally in undivided shares by both spouses (spouses are fiduciaries with each other)
iii. Whether property is characterized in accord with community property system or with common law property system depends upon domicile of the spouse when property is acquired 

iv. Separate property: all property that is not community

1. Such as property acquired before marriage; property acquired during marriage by gift, devise, or descent 

2. Exception: Louisiana, Texas, Wisconsin( separate property is community property

3. Co-mingling of community and separate property leads to presumption its community property

a. 3 ways of dealing with this (depends on state)

i. inception of the right rule

1. the character of the property is determined at the time the wife signed the contract of purchase
ii. time of vesting rule
1. title does not pass to the wife until all the installments are paid, and hence the house is community property
iii. pro rata apportionment
1. the community payments “buy in” a pro rata share of the title
b. Community labor used to enhance separate property

i. court must first determine if chief contributing factor is community effort or separate effort- and base decision on that

1. ex: I own a store before I marry worth $100,000.  After 5 years of marriage, I get divorced and store worth $250,000.  

v. NOTE: No community property state recognizes dower, curtesy, or tenancy by the entirety 

vi. Differences b/w this and tenancies in common and joint tenancies:

1. this can be only b/w husband and wife

2. neither spouse can convey their undivided one-half share

3. no right of survivorship

4. income tax advantage b/c of “stepped up” tax basis (pg. 422)

vii. Either husband or wife, acting alone, can manage, lease, invest, etc. property held as community property 
1. ex: one spouse operates a business and they have right to manage it on their own

2. consent is usually needed by both to sell property
h. Rights of Unmarried Partners

i. they can make contracts providing how their property will be divided

1. contract may be implied from conduct of the parties

VI. Transfers of Land
a. TWO STEP PROCESS NECESSARY FOR SALE OF LAND:

i. Contract of sale signed by buyer and seller

ii. Delivery of deed from seller to buyer
b. Contract of Sale
i. Process:

1. Implied duty of good faith and fair dealing

2. Brokers

a. Two issues: when commission earned and whether they are practicing law

3. Attorney’s Role

a. Attorney Modification Clause

i. Modifications are acceptable so long as they conform to essence or deal (ex: conforms to custom in area, etc.)

ii. Statute of Frauds
1. Contract for sale of land must be in writing signed by both parties (unless lease for less than 3 years)

2. Does not have to be an official contract, but a memorandum will suffice (is a check a memorandum?)

3. Must contain essential terms

a. identification of parties

b. description of property

c. agreed upon terms- such as price and condition

i. ex: to say “for fair market value” is enforceable

4. Exceptions:

a. Part performance that unequivocally references a contract
i. includes oral agreements, buyer taking possession and paying all or part of purchase price or making improvements

b. Estoppel

i. results when unconscionable injury would result from denying enforcement of oral contract after one party has been induced by the other seriously to change his position in reliance on contract

ii. also results when unjust enrichment would occur

iii. reliance here is a stringent test (just selling your house in reliance on buying another is not enough)
iii. BEFORE CLOSING

1. Implied condition to convey Marketable title
a. Conveyance of marketable title is implied condition in contract for sale of land- BUYER LOSES RIGHT AFTER CLOSING
b. Objective standard: what a reasonable person knowing all the facts would accept and pay for title

c. Duty is in ALL DEEDS- even quit claim deeds

d. Marketable:

i. May have covenants, etc. as long as buyer has notice

ii. May have ordinance and statute violations, only if likely to be prosecuted

iii. Title acquired through adverse possession (as long as no litigation pending on it and seller has burden of proof showing title is fine) 
e. Un-marketable title:

i. General rule: title is unmarketable if acquiring the property would subject purchaser to a real risk of litigation

ii. an undisclosed encumbrance (you can have an encumbrance…just disclose it)

iii. violation of a statute or ordinance only if likely to be prosecuted (that is a defect)
iv. things that cannot be solved by closing day (ex: mortgage, liens, and unpaid tax can be)

v. landlocked property- no access (if seller does not disclose)

f. Marketability of title and something affecting market value are different
i. ex: presence of hazardous waste does not make title unmarketable, but it may affect the market value of the property
g. Remedy if not conveyed: rescission (must occur before the closing) 

i. Gives seller time to cure the problem if done before closing and if fixing problem will not materially alter the property the buyer is bargaining for

ii. Seller may respond to buyer’s action for rescission with:

1. specific performance

2. quiet title (to figure out who has rights to then be able to convey it to seller)

iii. Unless contract says “time is of the essence”, courts will give parties reasonable time to perform
2. Duty to disclose defect
a. When appropriate:
i. defect which materially affects value of contract or health and safety which is unlikely to be discovered by buyer even after a reasonable inspection (ex: violations of codes)
ii. when there is a fraudulent misrepresentation
iii. no need to disclose visible defects

b. Tension between caveat emptor and caveat vendor 
c. Same duty may be put on broker

d. Remedies to seller: 
i. rescission or 
ii. suit for damages or
iii. abatement of purchase price

e. There is debate about whether buyer has to disclose off-site conditions such as:
i. Noisy neighborhood, crime in neighborhood, nearby hazardous waste disposals
3. Equitable conversion

a. Shift of many of the incidents of ownership to the purchaser once sales contract is executed 
b. Purchaser’s interest: interest in real property

c. Seller’s interest: interest in personal property (the price)

d. Problem arises of who bears risk of loss

i. Majority of states: since ownership rights pass to purchaser, then it is purchaser (justifies caveat emptor) 
4. Remedies for breach or repudiation of sales contract or failure to close:

a. specific performance (if damages not adequate) 

b. rescission

i. ex: if title not marketable, if duty to disclose not met

c. nominal damages (out of pocket expenses)

d. actual damages (difference b/w fair market value at time of breach and contract sales price)
iv. AFTER CLOSING
1. SALES CONTRACT NO LONGER ENFORCEABLE AFTER CLOSING

a. Sales contract merges into the deed and purchaser’s rights are limited to those warranties and covenants contained in deed and other document (note, mortgage, etc.)

b. EXCEPTIONS:

i. purchaser can resort to sales contract to combat seller’s fraud

ii. sales contract may expressively say that it will survive closing

iii. purchaser can say certain provisions are collateral or independent of the sales contract

2. Implied Warranty of Quality (habitability) 
a. Applies to sales of new homes

b. Warranty extends to latent defects resulting from builder’s poor workmanship

c. Seller of a used home or commercial buildings do not have liability based on this warranty

d. Suits on this warranty can arise only after the closing date and plaintiff has accepted deed
e. Issue about whether to treat this in tort or contract

i. Tort

1. warranty is duty imposed by public policy

2. duty runs to all persons who buy the product

3. liability cannot be waived or disclaimed

4. statute of limitations runs from time of discovery of defect

5. may be difficulty in recovering b/c no physical damage (economic loss does not suffice)
6. duty of care owed to subsequent purchasers 

ii. Contract

1. warranty arises from bargain

2. runs only to those in privity of contract with builder

3. may be disclaimed by provision in conveyance

4. statute of limitations runs begins from date of conveyance

5. may be difficulty recovering b/c of lack of privity

f. Disclaimers disclaiming the warranty: 
i. usually held void against public policy but if clear and unambiguous it will be upheld
c. The Deed- POST-CLOSING
i. the deed transfers the property, not the sales contract (even though equitable conversion may expedite it)
ii. Requirement for Deed to be valid:

1. Subject to Statute of Frauds

2. Signed by grantor (b/c acceptance by grantee has same effect)
3. Sealed

4. Delivered

iii. Elements of deed:

1. grantor

2. grantee

3. words of grant

4. description of land

a. can be done by describing boundaries (ex: “metes and bounds”, referring to natural or artificial monuments, reference to gov. survey, reference to streets)

b. Hierarchy of description of land: purpose: reach parties’ intent
i. Natural monuments (ex: trees) prevail over

ii. Artificial monuments (ex: surveyor’s stakes) which prevail over

iii. References to adjacent boundaries (ex: “to Hunter’s property line) prevail over

iv. Directions (ex: northwest), which prevail over

v. Distances (ex: 30 feet), which prevail over

vi. Area (ex: 50 acres), which prevail over

vii. Place names (ex: the “Quinn farm)

5. signature of grantor

6. sometimes, attestation or acknowledgement 

iv. Types of deeds:
1. General Warranty Deed

a. Warrants title against all defects in title whether they arose before or after grantor took title

2. Special Warranty Deed

a. Contains warranties only against the grantor’s own acts but not the acts of others

3. Quit Claim Deed

a. Contains no warranties of any kind, and if grantee takes nothing by the deed, the grantee cannot sue grantor

b. comes up when there are rights on property not yet settled, or when someone just hands over property as is b/c they lost a lawsuit 
c. good for transfers b/w family members, short-term ownership situations, and boundary dispute resolutions

v. Forged or Fraudulent Deed

1. Forged deed is not valid and purchaser takes nothing
2. Deed signed by grantor but procured by fraud is not void, only voidable (ex: I drug you into signing)

a. can be voided against person who committed fraud, but good against subsequent bonafide purchaser

vi. Warranties in a deed
1. Present Warranties: violated at time of covenant & statute of limitations starts running once deed is delivered
a. Seisin

i. Grantor warrants they own interest being conveyed (it does not warrant that no encumbrances affect interest conveyed)

ii. Issues: when grantor does not have any interest or grantor’s claim is through adverse possession before elements of it have been met

b. Right to convey

i. usually right to convey comes with seisin, but in case of trustee (who has legal title but cannot convey) or tenants by entirety and community property (where consent of both needed)
c. Covenant Against Encumbrances

i. this cannot be breached unless encumbrance existed at time of conveyance

ii. encumbrances include: mortgages, liens, easements, covenants)

iii. encumbrance here usually does not include violations of ordinances, codes, etc. as it is included in encumbrance which makes title unmarketable before closing period

iv. issues about whether or not visible or known easements constitute violations (since buyer knew of them)

1. usually, if they affect title or value, they do constitute a breach

2. Future Warranties: violated only when covenant is actually breached (third party asserts paramount title or grantor refuses to act) and statute of limitations starts running when these breaches occur
a. Covenant of General Warranty

i. grantor warrants he will defend against lawful claims (if grantee wins, attorney’s fees are not lawful) and will compensate grantee for any loss that grantee may sustain by assertion of superior title

b. Covenant of Quiet Enjoyment

i. pretty much identical to covenant of general warranty- that grantee will not be disturbed in possession and enjoyment of property by assertion of superior title 

ii. does not mean a frat won’t move in next door and play loud music (which is how landlord tenant relationship works), just that ownership will not be disturbed by someone (ex: no one has right of entry not disclosed at time of deed)

c. Covenant of Further Assurances

i. grantor promises he will execute any other documents required to perfect title conveyed 

ii. ex: cleaning up title by adverse possession or going back and doing a title search b/c I want to sell property)

3. REMOTE GRANTEES

a. Present Covenants

i. Issues arise b/c they are only breached at time of delivery

ii. Some states: only grantee in original deed can enforce present covenant

iii. Other states: remote grantees may sue remote grantors for breach of present covenants  (statute of limitations begins running on initial transfer out from defendant grantor)

1. Remote grantor must have had title to land

b. Future Covenants

i. YES RUN WITH THE LAND

c. Damages for remote grantees:

i. Limited to the lesser of the remote grantee’s actual damages (remote grantee’s sales price or remote grantee’s purchase price)

4. Damages for breach of warranties:
a. LIMITED TO TOTAL PRICE RECEIVED FROM WARRANTOR
b. Breach of covenant of seisin

i. measure is return of all or a portion of purchase price

c. Breach of covenant against encumbrances
i. if removable: measure is price to fix it

ii. not easily removable: difference b/w value of land with encumbrance and without encumbrance

5. Remedies
a. Courts are more willing to grant rescissions for breach of contract of sale than for breaches involving deed b/c with contract of sale, it has not gone through yet, but with deed, transaction is almost if not completely done.
vii. Estoppel by Deed
1. if grantor did not have title to deed when conveyed to grantee, grantor is later estopped from saying he did not have title to deed( titled passes to grantee as soon as grantor gets title (eliminates necessity of a lawsuit)
2. does  not apply to quit claim deeds

d. The Mortgage 
i. Two elements necessary for person to borrow money:

1. promissory note: promising to pay money

2. mortgage: gives lender security (agreement that land will be sold if debt is not paid ad lender reimbursed from proceeds of sale)

ii. Title states vs. lien states:

1. Lien states: 

a. Mortgagor: retains legal title

b. Mortgagee: gets only a lien on the property

2. Title states (common law way)
a. Mortgagor (borrower): interest is known as “equity”
b. Mortgagee: gets legal title
iii. Second mortgage

1. more risky than a first mortgage b/c it is subject to the rights of first mortgage

2. ex: if sum brought upon foreclosure sale is insufficient to pay off both the first and second mortgages, the first mortgage is paid off first

iv. Options other than mortgage but having same effect:

1. Deed of trust
a. Way to avoid judicial foreclosure

b. here, borrower conveys title to the land to a person (third person or the lender) to hold in trust to secure payment of the debt to the lender

c. trustee is given power to sell land without going to court if borrower defaults

2. Installment land sale contract (contract for deed)
a. Agreement by the buyer to buy land and to pay for it over a period of years and seller agrees to deliver title at end of the period 

b. Good when buyer does not have credit, or does not have good credit, or is too poor

c. More risky than mortgage b/c you forfeit your land completely if you default

d. TODAY: more and more it is being treated like a mortgage where judicial foreclosure required and restricting seller to proceeds of sale equal to the amount of the remaining debt obligation
v. Default by Mortgagor
1. Mortgagee may:

a. Sue on the debt

b. Foreclose the mortgage 

c. Deficiency judgment: if sale not enough to pay back debt

vi. Foreclosure

1. if land does not bring enough to satisfy the debt, mortgagee could recover a judgment for deficiency against the mortgagor 

2. Requirements 

a. notice must be given to mortgagor
b. mortgagee must act with due diligence in seeking other buyers

c. land must be sold at value that does not “shock the conscience”  

3. Types of foreclosure:

a. Judicial foreclosure

i. better option if mortgagee is interested in obtaining a deficiency judgment against the borrower

b. Power of sale foreclosure
i. clause contained in a mortgage giving mortgagee power to sell land without going to court (like you do in judicial foreclosure)

vii. Deficiency Judgment

1. If, on a foreclosure sale, the land does not bring enough to pay the debt, the lender can sue the borrower on the note for the deficiency

2. Statutory redemption: many states give borrower a right to redeem for a fixed period after foreclosure by paying the sale price

3. Some states may have anti-deficiency statutes

viii. Protections for mortgagor
1. Equity of redemption: defaulting mortgager can keep property by paying off the loan before property is sold

2. Statutory right of redemption: see above

3. Anti-deficiency judgment: not allowing mortgagee to seek redemption 
4. Fair market value limitations: protects mortgagor from foreclosure sales in time of depressed real estate prices

5. In foreclosure sale, mortgagee must act as fiduciary and with due diligence 
e. Recording
i. General rule: record title holders prevail over legal title holders
ii. Indexes
1. Grantor/Grantee index: organized by grantor/grantee

a. search of this index is necessary to find judgment liens and federal tax liens because they are only filed under the name of the debtor 

2. Tract index: organized by parcel of land
iii. Types of Recording Acts
1. Race statute
a. First to record prevails

b. Only in DE, Louisiana, and North Carolina

c. Property goes to: first person with deed to record

d. Policies:
i. efficiency (avoid adjudication)

ii. allows crooks to win

2. Notice statute 
a. Subsequent purchaser without notice at time of conveyance prevails over prior unrecorded deed even if does not record first; subsequent purchaser with notice loses even if records first

b. Property goes to: last bona fide purchaser for value without notice of prior claims

c. Half of jurisdictions have this including Illinois, Massachusetts, Texas, and Virginia

d. Notice
e. Policies:

i. protect purchaser who could not have prevented harm to others (prevents subsequent purchasers from denying notice)
ii. may consume value in litigation (not as efficient as race statute)

3. Race-notice statute
a. Subsequent purchaser without notice at time of conveyance prevails over prior unrecorded deed only if records first; subsequent purchaser with notice loses even if records first

b. Property goes to: first bona fide purchaser to record who purchased for value without notice of prior claims

c. Half jurisdictions have this but among them are Georgia, Michigan, New Jersey and New York

d. Policies: 

i. pushes buyer to record quickly

ii. blocks patent crooks but protects clever liars

iii. allows wasteful litigation
iv. Bona fide purchaser

1. not required for race statute

2. someone who purchases the property for valuable consideration without notice at the time of any problems with the grantor’s title

3. NOT bona fide purchasers: people who: (b/c they don’t receive it for value)

a. receive interest as a gift

b. devise

c. or inheritance

d. BUT, they can prevail if they record since a subsequent purchaser will have notice

4. Value (consideration)

a. does not have to be money

i. ex: it can be extra time to pay back a loan

5. Purchaser is protected from time consideration is paid (even if deed recorded and delivered)
v. Notice

1. Actual Notice

a. from personal observations, a document in the deed records, or hearing about it during negotiations or conversations outside transaction itself

2. Constructive Notice

a. knowledge a person can gain by searching deed records (person is deemed to know everything legally recorded even if they did not search)
3. Inquiry Notice
a. when purchaser hears or observes something that would cause an ordinary prudent person to inquire further
b. Sources of inquiry notice:

i. visiting the property
1. all rights belonging to possessors and users of the property (possession puts purchaser on inquiry notice)
2. structures, railroads tracks, roads, power lines

3. a common scheme of development
4. may be required to check deeds to neighboring property if properties were conveyed by a common grantor
5. multi-unit buildings- purchaser should know history of each unit
ii. documents mentioned in properly recorded documents
1. recorded instrument refers expressly to an unrecorded instrument constitutes inquiry notice

vi. Shelter Rule:


1. Rule: a person who takes from a bona fide purchaser will prevail over any interest over which the bona fide purchaser would have prevailed (despite being aware of other titles)
2. Reason: alienability: if subsequent purchaser knowing about the prior controversy could not be treated as a subsequent bona fide purchaser, then seller has property but can’t sell it; and does not give bona fide seller full benefits of
3. ex: O coveys Blackacre to A, who does not record.  O subsequently conveys Blackacre to B for valuable consideration. A records.  Thereafter C desires to purchase from B.  C. searching title, would find A’s deed on record, and C then would have to ascertain from facts off the record whether B had notice of A’s deed.  If B did not have notice, B prevails over A, and C can buy from B and, standing in B’s shoes prevail over A.

vii. Lawyers or agents in charge of closing transaction may be liable in negligence to the grantee for failure to record a deed promptly if the grantee suffers as a result (lawyer may even be liable to the buyer even though is lawyer fr seller)

viii. Proper Recordation:

1. Deed must be acknowledged by grantor before a notary public to be recorded

2. Must be property indexed

3. Misspelled names

a. Sometimes it does give constructive notice under doctrine of idem sonans (if name as written sounds the same as the pronunciation of the correct name, its ok)
b. Sometimes it does not give constructive notice (ex: Eliot and Eliott not ok in Orr)
4. Different names (maiden name then married name recorded)

5. Mother Hubbard Clause not valid (Luthi)
a. A provision in a deed that attempts to sweep within it other parcels not specifically described

6. Cannot be fraudulent
ix. Marketable Title Acts
1. Purpose is to limit title searches to a reasonable period
2. After a certain number of years, those interests not recorded are extinguished

3. People with interests in land have to re-record every certain amount of years

4. Exceptions (depending on jurisdiction):

a. mineral rights

b. easements

c. interests of persons in possession

d. claims of federal government

x. Registration of Title
1. System of title assurance entirely separate from recording system (“Torrents System”)
2. Basic idea: register title to land, instead of recording evidence of title

3. Three ideas surrounding it
a. getting title adjudicated by a court, then keeping it up to date by
b. installing a tract index, and 
c. making the public records conclusive 
4. States using it: Massachusetts, Minnesota, Colorado, Georgia, Hawaii, New York, North Carolina, Ohio, Virginia, and Washington
5. Has an indemnity fund to pay for individuals whose rights are cut off without notice
xi. Title Insurance
1. Two types:
a. mortgagee’s policy

b. owner’s policy

2. Purpose: guarantees that the insurance company has searched the public records and insures against any defects in the public records, unless such defects are specifically excepted from coverage in the policy
3. Not assignable and do not run with the land (protects only the person who owns the policy, so new owner must buy a new policy)
4. Whether or not title company has a duty to disclose defects or encumbrances filed in deed records but excepted from coverage:
a. Courts are split on that

b. If yes duty, then they can be liable in tort and negligence for failing to do it (idea that policy is for benefit of title company and benefit of insured)
c. If no, then no liability unless title company expressly agreed to do so (idea that title company conducts searches for its own benefit to see whether or not it will issue a policy)
5. Coverage of policy:
a. only covers that which affects the title (ensure marketable title)

i. NOT:

1. physical damage/conditions on property (that just affects market value, not marketability of title)

2. land use restrictions

6. Damages

a. limited to the amount stipulated in the policy

7. Benefits of title insurance:

a. company will pay attorney fees to defend title whether or not adverse claimant has a legitimate claim 

b. title company has money to pay damages

VII. Land Use Controls- responses to externalities
a. NUISANCE: Judicial Land Use Controls:  (rights against neighbors)
i. Common law: one should use one’s own property in such a way as not to injure the property of another
1. Problem: two people’s land interest may conflict even if each is doing lawful things

ii. PURPOSE: means by which common law judges resolve conflicting uses to land

iii. General definition: interference with the use and enjoyment of land

iv. 2 types of nuisance:
1. Private Nuisance

a. Definition: substantial interference with the use and enjoyment of private land and is either:
i. intentional and unreasonable, OR

1. intentional

a. purpose of causing the nuisance, or where he knows it is resulting or substantially certain to result from his conduct

2. unreasonable
a. if the gravity of the harm outweighs the utility of the actor’s conduct

i. Gravity of harm: look at extent of harm, character of harm, social value of use or enjoyment invaded, suitability of use invaded to the locality, and burden on person harmed of avoiding harm

ii. Utility of conduct: look at social value of primary purpose of conduct, suitability of the conduct to the character of locality, impracticability of preventing or avoiding invasion

b. even if utility outweighs the gravity of the harm, an activity can still be a nuisance if the harm is serious and the defendant can afford to pay those damages
ii. unintentional by negligence, reckless, or resulting from abnormally dangerous activity  
1. unintentional
a. when risk of harm makes conduct unreasonable( don’t look to weighing harm and utility, rather look at actor’s conduct
b. ex: storage of dangerous explosives 
b. Uses protected by nuisance:

i. fear and loathing (ex: fear of criminal activity)

ii. ordinary uses (not abnormally sensitive ones)

iii. something existing out of spite (ex: spite fence)

iv. aesthetics not a nuisance unless done out of spite

v. Use authorized by zoning ordinance
1. Not determinative and can still be a nuisance if carried out in a manner to constitute unreasonable interference 

c. Coming to the Nuisance
i. If defendant’s use was first, the plaintiff has “come to the nuisance” and has a less appealing case because she could have avoided the harm

ii. Not determinative and defendant may still be held liable

2. Public Nuisance
a. Definition: interference with a right common to the general public such as health, safety, peace, comfort and convenience (not tied to a particular piece of land)
b. ex: gambling, prostitution, air pollution, rock festivals
c. Test: same as definition of public nuisance

d. Enforcement by a private person:

i. must show that nuisance is specifically injurious to them

ii. they do not need to own any affected land (as in private nuisance), but just show that damage to them is of a different kind than damage to public at large
v. Remedies

1. Injunction

a. However, once plaintiff is granted injunction, it may bargain with defendant and transfer right back to defendant- both plaintiff and defendant are made better off (Coase Theorem)

b. Analogous to: destroying a life tenancy b/c of waste

2. Damages

a. has the effect of giving the right to defendant, but forcing a sale of it to plaintiff (damages)

b. damages for past conduct, or
c. permanent damages for future conduct

3. Deny injunction if defendant pays plaintiff damages

a. Forcing the plaintiff to sell the right to be free of unpleasant activity 

4. Injunction for plaintiff and damages for defendant

a. has the effect of giving the right to plaintiff, but forcing plaintiff to pay for it

b. but, solution may not be feasible when there are many potential plaintiffs and high transaction costs

5. No remedy for plaintiff
vi. Nuisance vs, trespass
1. Trespass: physical invasion of a possessor’s interest in exclusive possession of land (requires intent)
2. Nuisance: invasion of possessor’s interest in use and enjoyment (does not always require intent)
3. Invasion of trespass may be by visible pieces of atoms/matter 
4. Some can be both: ex: air pollution
b. Private Land Use Controls: SERVITUDES
i. Easements
1. Definition: the irrevocable  right to utilize a portion of another’s real property for a specific use 
a. Affirmative easements

i. give the holder the right to go onto the servient estate for a specific purpose

b. Negative easements (can also be seen as equitable servitudes) 
i. gives the holder the right to prevent the possessor of the servient estate from doing some act on the servient estate

ii. Common law:

1. only 4 recognized: light, air, subjacent or lateral support, flow of an artificial stream

a. they did not favor negative easements b/c:

i. wanted to keep land titles unencumbered (negative easements are less discoverable)

ii. negative easement looks more like an obligation than like a grant

iii. Today:

1. Expanded: scenic easements (not to block view), solar easement; conservation easement (preserve historic areas)
iv. only if the neighbor or one of the neighbor’s predecessors deeded  the landowner or one of the landowner’s predecessors a negative easement will landowner have an enforceable right

2. Two types of easements:

a. easement in gross

i. an easement benefiting a person whether or not the person owns any specific property
ii. ex: there is a plot of land in western Maryland that I get to go hiking in any time I want

iii. Unless assignable, it ends at the holder’s (grantee’s) death

iv. You only have a servient estate here

b. easement appurtenant 
i. an easement that benefits owner or possessor of a particular parcel of land
ii. ex: I get to walk on your backyard in order to get to class

iii. Passes with the property it benefits 

iv. Favored by courts over easement in gross

v. Affects two parcels of land:

1. servient estate: property burdened by the easement

2. dominant estate: property benefited by the easement 

3. Creation of Easements

a. By express grant 
i. FOR GRANTEE: When grantee has an easement over grantor’s land

ii. Must satisfy Statute of Frauds, unless meets one of the exceptions of fraud, estoppel, part performance, as well as easements by implication and prescription
1. Failure to satisfy statute of frauds results in a license

iii. Generally, a grant of a limited use for a limited purpose or of an identified space without clearly marked boundaries creates an easement

b. By express reservation

i. FOR GRANTOR: When someone other than grantee will have the easement

ii. Reservation is treated as a re-grant (ex: deed from “O to A and her heirs, reserving an easement in O” is treated as if it were two deeds- granting A fee simple then A is treated as granting easement back to O)

iii. Reservation in favor of grantor

iv. Reservation in favor of a third party

1. Common law rule: easement in favor of third party is void

a. Solution: two pieces of paper

2. Some states today: easement in favor of third party allowed (Willard)
3. Rule: Keep in mind the grantor’s intent
c. By Estoppel
i. Granted if owner of servient estate consents to dominant estate holder’s use of servient estate, servient estate owner knows dominant estate owner will materially change his position in reliance on easement, and owner of dominant estate in fact changes his position 

ii. Looks like an irrevocable license 

iii. Character of transaction and relationship between parties are factors to determine whether this exists

iv. Expenditures, improvements, etc. lead toward showing of reliance
v. Dispute about how long easement will last: Scope and terms of this type of easement are determined from expectations that define the easement
d. By Implication

i. Implied Easements

1. Easement in gross will not be implied (b/c to be implied needs to come from common ownership)

2. Bad things about them:
a. they go against rule that written instruments speak for themselves

b. they retard building improvements

c. violate policy of recording acts

ii. Implied from existing use

1. Elements necessary:

a. unity of ownership severed (common owner)

b. use was in place before the parcel was severed

c. use must have been apparent or continuous (or permanent) 

i. If the easement is hidden (ex: a pipeline), parties will be deemed to know reasonable necessary uses which would be discovered upon inspection
d. easement is necessary for the enjoyment of the dominant estate

e. use must be existing

2.  It is implied to protect probably expectations of the grantor and grantee
3. from reasonably prudent investigation (Van Sandt)
4. Easement in favor of the grantee will be implied more readily than one in favor of grantor b/c grantor knew of reservation and should have included reservation in the deed

iii. Implied by Necessity 

1. Elements necessary:
a. there was unity of ownership

b. necessary must have existed at the time the estate was created

c. there is a necessity for easement (for egress from and ingress to landlocked property)

2. Policy reason:

a. no land should be made inaccessible (ex: landlocked property)

b. intent of parties

3. Degree of necessity required:

a. Strict necessity: there is no other way property can be used; or
b. Reasonable necessity: where access to land exists but is inadequate, difficult, or costly

4. Does not require an existing use as Easements Implied from Prior Use do

5. Endures so long as it is necessary

6. Government cannot claim easement by necessity
a. b/c it has power of eminent domain

b. b/c it is the grantor and we construe reservations of easements more reluctantly 

e. By prescription 
i. Elements necessary:
1. Actual Use

a. demands physical presence on servient estate in order to prohibit negative easement by prescription (no one can have an implied easement to air or light= no cause of action for light, air, etc.)

2. Open and notorious use

3. Adverse use under claim of right

4. Continuous and uninterrupted use

a. What constitutes continuous

i. a fence will defeat this element

b. What constitutes an interruption:

i. owner may enter land

ii. owner may bring a lawsuit

iii. fiction of lost grants (some jurisdictions) where owner may interrupt by protesting the use (ex: sending a letter to user)

5. Exclusive Use (depending on the state)

a. that claimant’s right does not depend on use by others 

6. For the statutory prescriptive period

ii. Possible to acquire prescriptive easement in gross (ex: hunting club hunts on land of another every hunting season, and club members may acquire prescriptive easement)
iii. Public easements

1. public at large may acquire a public easement in public land by prescription if members of the public use private land in a manner meeting requirements of prescription
2. court may also use guise of public trust doctrine: notion that particularly unique private properties are not fully subject to private ownership (Ex: beaches)- pg. 823
4. Duration of Easements

a. As long as the duration comparable to any of the possessory estates

5. Assignability of Easements
a. Easement in gross
i. Assignable if the benefit is of a commercial character, or if not commercial in nature it is assignable if parties so intended 
1. reasoning: we don’t want to burden the land beyond the original contemplation of the parties
2. usually hunting, camping, boating, etc. are not assignable
b. Easement appurtenant

i. RUN WITH THE LAND: Benefits and burdens pass automatically to assigness of the land, if the parties so intend and burdened party has notice

ii. Parties may mutually consent to detaching the easement
6. Divisibility and Apportionment of Easements

a. Easement in gross

i. Commercial easements: if a person or company has exclusive easement in gross (where easement holder has sole power to authorize others to use easement), they may permit others to use easement so long as they don’t over-burden the servient estate AND they must act with one voice (One Stock Rule- unanimity among all) 
1. purpose of one stock rule: preserve resources

ii. Non-commercial easements: not assignable 

b. Easement Appurtenant

i. Yes divisible and apportionable (E&E pg. 460)

7. Scope of Easements

a. General rule: scope of easement depends on intention of the parties at time easement was created 
b. OVERUSE AND MISUSE DO NOT TERMINATE THE EASEMENT- allow servient owner an injunction against the misuse 

c. Uses of easement: 
i. change in location of easement is a misuse of easement

1. Parties may agree to change location

2. Easement holder may not unilaterally change location

3. Servient owner may change location so long as its at their expense and doesn’t inconvenience dominant owner’s use

ii. intensity of use

1. easement holder can use easement so long as use does not overburden the servient estate and use is for authorized purposes of the easement 

2. courts presume the parties intend scope would evolve to accommodate reasonably foreseeable changes in surrounding area and society (ex: easement to cross dirt road by foot in year 1912 may now be reasonably used by cars and road expanded)

iii. no benefit for any land other than dominant estate

1. easement appurtenant may benefit only the dominant estate, and no any adjoining property even if owned by same owner or if adjoining property used in an integrated activity with dominant estate

iv. improvements, maintenance, and repair
1. easement holder has right to improve easement so long as improvements promote use of easement within scope of easement

2. ex: asphalting a right of way is allowed; but if a utility company places wires underground even if easement calls for them to be above surface that is a misuse 

v. subdivision of dominant tenement

1. if dominant estate is subdivided, each subdivided lot has a right to use easement

d. Prescriptive easements are not as broad in scope as easement created by grant, implication, or by necessity 
i. Reasoning: servient owner might not have objected to some slight use of their land, but strongly object to heavier use
8. Termination of Easements
a. OVERUSE AND MISUSE DO NOT TERMINATE THE EASEMENT
b. Ways to terminate:

i. By terms of grant

ii. When purpose of easement ends

iii. Unity of title

1. if one person becomes owner of both dominant tenement and servient tenement (b/c someone cannot have an easement on their own land)

iv. Forfeiture for misuse?
v. Release

1. release easement to servient owner in writing

vi. By estoppel

1. or orally if servient owner acted in reliance of oral agreement

vii. Abandonment

1. unequivocal intent to abandon easement coupled with subsequent nonuse 

a. ex: substitute easement elsewhere, nonuse coupled with failure to maintain, allowing easement to be blocked

viii. Alteration of dominant tenement

ix. Purpose of easement ends

1. easement by necessity ends when necessity ends
x. Destruction of servient tenement without fault of servient owner
xi. By prescription

1. if servient owner interferes with easement in an adverse manner, servient owner can extinguish easement by prescription
xii. Recording Acts

1. if subsequent bona fide purchaser takes without notice, they are not bound by easement

2. creditor that records a mortgage before an express easement is recorded is protected by recording acts and, if necessary, may sell property in foreclosure action- purchaser of foreclosure not bound by easement

xiii. Eminent Domain

9. Rights of dominant owner:

a. free of interference from landowner

b. has an irrevocable easement

c. protection against third parties 

d. may make improvements on and maintain easement (so long as whatever damage done to servient tenement is paid to servient owner)

e. easement by prescription

10. Rights of servient owner:

a. injunction to stop misuse of easement

b. may use
c. forfeiture of easement
d. may get easement by prescription
e. damages if dominant owner harms servient property
11. Profit

a. Right to take something off another person’s land that is part of the land or a product of the land (also looks like a license coupled with an interest) 
b. When a profit is granted, an easement is implied

12. License vs. Easement

a. Oral or written permission to go on land which would otherwise be a trespass
b. ex: plumber and UPS driver going to your house have a license; person with a theatre ticket has license
c. Unlike easements b/c:

i. not binding on subsequent owners

ii. they are revocable

iii. do not give exclusive possession

d. Irrevocable licenses

i. Dispute about how long it will be irrevocable: Scope and terms of this type of easement are determined from expectations that define the easement
ii. license coupled with an interest

1. licensee the right to remove a chattel of the licensee which is on the licensor’s land 

2. ex: if O sells A a car located on O’s land, A has an irrevocable license to enter and remove the car)

3. ex: proft- when A can go on B’s land to remove timber

iii. estoppel (same idea as easement by estoppel except not “cheapening” the Statute of Frauds requirement b/c they say its an irrevocable license) 
1. ex: O gives adjoining property owner A oral permission to go on O’s land and erect a tile drain to protect A’s property. A does so and spends a lot of money.  I cannot now revoke the license. 
ii. Covenants Running with the Land
1. Historical Background
a. Because of court’s refusal to recognize new types of negative easements, courts turned to the law of contracts for judicial recognition of rights respecting land use enforceable not only against the promisor landowner, but against his successors in title as well

2. Subject to Recording Statues b/c its an interest in land
3. Between original parties, covenants are ALWAYS binding, the issues we deal with here are about binding subsequent purchasers

4. Policy reasons:

a. bargains between neighbors serves to allocate resources efficiently by arranging land uses to minimize costs and externalities 

b. mere contract right which is valid only between two contracting parties is not sufficient to assure subsequent purchasers and sellers that they will be protected in interest as well
5. Affirmative or Negative Covenants

a. Affirmative

i. require owner of burdened estate to perform some act or to pay money
ii. ex: duty to maintain a wall, duty to pay a fee

b. Negative (restrictive covenants)
i. restrict or prohibit the uses that can be made of the burdened property
ii. ex: restricting property to single-family homes, prohibiting sale of alcohol
6. Real Covenants (enforced at law- DAMAGES)- or covenants that run with the land
a. a promise respecting land use that runs with the land at law
b. Requirements for it to run with land:

i. must satisfy Statute of Frauds- in writing signed by covenantor (b/c its an interest in land)

1. part performance and estoppel exceptions apply

ii. intent to bind successors

iii. touch and concern

iv. privity of estate

c. Creation:

i. Cannot arise by estoppel, implication, or prescription (as can an easement)

1. Reasoning: courts don’t want to impose personal liability on a person without an express agreement

d. Remedy available:
i. Damages,  or
ii. Injunctive relief- depending on state- MODERN IDEA
1. Today: some courts are starting to eliminate difference between equitable servitude and real covenant
e. Good things about it:

i. liability of original promisor ends after assignment

7. Equitable Servitudes (enforced in equity- INJUNCTION)

a. land use restriction enforced in equity analogous to a negative easement
b. Requirements for it to run with land:
i. must be in writing or implied

1. part performance and estoppel exceptions apply

ii. intent to bind successors

iii. notice

c. All subsequent owners and possessors are bound by the servitude just as they are bound by an easement

d. The benefit may run to assignees and adverse possessors

e. Creation:

i. Arises out of a promise

ii. Cannot be obtained by prescription 

iii. By implication: Negative equitable servitudes may arise by implication
1. reciprocal negative easements
a. imply negative restrictions from a general plan of an exclusively residential subdivision and they have notice that covenants existed (Sanborn)
i. plan must exist at time developer sells first burdened lot within general plan

2. California does not allow equitable servitude by implication

f. Remedy:
i. Injunctive relief , 
ii. specific performance, or 

iii. or enforcement of a lien 

g. Good things about it:
i. Easier to enforce b/c no privity requirement (??)
ii. injunction remedy is better than damages remedy- makes the person bringing cause of action get most out of their bargain
iii. it is enforceable against any person who interferes with covenant (since no privity required)
iv. no personal liability
v. can be implied
8. REQUIREMENTS WHEN THINGS RUN WITH THE LAND
a. Valid Contract

b. Intent to bind and benefit successors:

c. Touch and concern:

i. a benefit that does not touch and concern the land is a benefit in gross

ii. serves more public policy 

1. ex: not enforcing covenants restricting competition (Caullett)
iii. it is harder to establish that something is touching and concerning if its an affirmative obligation than if its negative 
1. solution: draft something in a way that is a negative obligation, ex: instead of saying “this is only for low income people” say, “you shall not rent these apartments for more than X dollars per month”

iv. burden of a restrictive covenant will not run if it is “in gross” b/c it does not touch and concern the land (there is no dominant tenement since its equivalent to negative easements)
d. Privity of estate (only for real covenants)
i. Privity is NOT two people just agreeing on something
1. Burden to Run

a. Horizontal privity required

i. successive relationship such as grantor-grantee or mutual relationship such as lessor-lessee (party in privity must have interest in land)
b. Vertical privity required 

i. successor owner with original promisor

ii. vertical privity means succession to an estate of the same duration as owned by the original promisor

2. Benefit to Run

a. Horizontal privity NOT required

b. Vertical privity required
i. will run to assignees of any interest in land
ii. Reasoning: better treatment of benefits than burdens

c. Exception:

i. Homeowners’ association- although they have no interest in land, they are seen as agent of real parties in interest who own the land
ii. EQUITABLE SERVITUDES:

1. Privity NOT required

2. BUT, it cannot be enforced by someone to whom the original promisee had never conveyed land (random third party) UNLESS contracting parties so intend
e. Notice (only for equitable servitudes)

i. Protects only bona fide purchasers for value
f. Condition or rule cannot be against public policy:

i. cannot be discriminatory
1. racial

2. disability- Fair Housing Act

3. familial status

4. national origin

5. sex

6. religion

ii. cannot promote unfair competition

iii. defining what is meant by “singly family home”  (Hill)
iv. although covenants are private agreements, if they are discriminatory, they cannot be enforced by the courts (b/c that is considered state action)

9. Termination of Covenants
a. Terminated if:

i. substantial change of conditions in general neighborhood

ii. by condemnation 

1. if government condemns an existing easement or condemns the servient land so as to destroy an existing easement, the government must pay compensation for easement owner

iii. By abandonment (if jurisdiction recognizes it)

b. Cannot be terminated if:
i. So long as provisions remain of substantial value, even if other uses may provide greater value (Western Land Co.)
c. Restatement policy:
i. end the arrangements in responding to changes in circumstance that render the purpose of the covenant impossible; if it becomes impossible to use the servient property in the manner intended
10. Common Interest Communities 
a. Condominiums

i. each unit is held in fee simple absolute

ii. common areas are held as tenants in common

b. Requirements usually met:

i. privity- b/c original purchasers are all in privity with the developer and subsequent purchasers are in privity with the original purchasers

ii. touch and concern- usually satisfied

c. Issue: by what standards the common interest communities’ rules and regulations should be judged?
d. Restrictions in master deed are presumed valid, whereas those subsequently adopted must be reasonable
c. Legislative Land Use Controls: ZONING
i. Purposes of zoning:

1. prevent one landowner from harming his neighbor
2. predictable

3. regulates to achieve public benefits

4. maximize property values

5. prevents nuisances from arising (whereas nuisance law prevents it after it has already come up)

6. environmental purposes

7. controls more than just uses (which is what easements and covenants do)

ii. Cons of zoning:
1. excludes people

2. imposes views of what one segment of society should look like upon another

3. imposed by government

4. less consensual than covenants

iii. Zoning in general is constitutional , but a zoning ordinance will only be declared unconstitutional where its provisions are arbitrary and unreasonable, having no substantial relation to public health, safety, morals, or general welfare
iv. Separation of uses:
1. Highest use-single family housing

2. Two family housing or higher use

3. multi-family housing or higher use

4. commercial uses (ex: stores) or higher use

5. light industrial uses (ex: computer assembly) or higher use

6. heavy industrial use (ex: steel manufacturing) or higher use

v. Source of Zoning Power
1. conferred on municipalities via enabling act legislation by the state (comes from state police power)
2. power may not be delegated without a sufficiently detailed plan to disallow arbitrary decisions

3. has to be in accordance with comprehensive plan
4. each individual lot must meet constitutional requirements,  not just entire scheme

vi. Arguments Against Zoning:
1. Ultra vires 

a. action is not authorized by or violates an express provision of the enabling act

2. Improper Delegation

a. action is unconstitutional because delegation of discretionary authority to  local decision maker is without any governing standards

3. Procedural Due Process

a. action- an administrative decision (granting a variance or special exception)- was taken without notice and hearing to affected parties (regular zoning does not need to provide notice)

4. Substantive Due Process

a. deprives person of due process of law b/c:

i. lacks rational relationship to a permissible state objective (health, safety, general welfare), or

ii. it infringes on a fundamental right and cannot be justified by a compelling state interest  (fundamental rights are vote, speech, travel), or

iii. under state due process clause, action is arbitrary or unreasonable

5. Equal Protection

a. action deprives persons of equal protection of the laws because it:

i. has no rational relationship to a permissible state objective, or

ii. it operates by reference to a suspect classification and cannot be justified by a compelling state interest

6. Taking

a. takes P’s property without compensation 

vii. Achieving Flexibility in Zoning: power to be flexible may lead to arbitrariness 
1. Non-conforming Use- notice issue
a. Majority: requirement that a nonconforming use cease within a certain time period does not constitute a taking so long as time period is reasonable
b. Minority (PA Northwestern): a zoning ordinance which requires the amortization and discontinuance of a lawful preexisting nonconforming use is confiscatory and violative of state constitution as a taking

c. As per Euclid, reduction of land value is not protected
d. If a person has a vested right (they have spent time and money in reliance on building permit) zoning cannot be changed to deny person right to proceed
e. Terminations of non-conforming use:

i. They DO run with the land

ii. They may be expanded, but not change so much as to reduce impact of zoning in question

iii. Destruction by Act of God or otherwise

iv. abandonment with intent

v. discontinuance of use

f. Arguments:

i. at what point is notice sufficient or not

ii. if you have to shut down before market forces shut you down,, then you are losing value and forces of police power require compensation

iii. no matter how much reasonable time you are given, its still a taking

2. Variance (exemption from applicable zoning law)- no notice issue (restriction already existed)
a. Standard: zoning must cause owner practical difficulty or unnecessary hardship
i. Cannot be self-created (ex: creating situation after zoning law passed)

ii. hardship due to unique circumstance (peculiar to the lot)

iii. if hardship exists generally in neighborhood, then amendment to zoning is proper, NOT a variance

iv. hardship does not include personal circumstances (ex: infirmity)

b. Variance runs with the land

c. Area variances are given greater deference than use variances
3. Special Exception (special use permit or conditional use permit)- no notice issue (restriction already existed)
a. Standard: allowed where certain conditions in zoning ordinance are met (ex: nursery school permitted in residential district if adequate off-street parking is provided)

b. It is permitted by the ordinance in a district in which it is not necessarily incompatible 

4. Zoning Amendments
a. Enabling Act provides that zoning ordinance can be amended by the local legislative body rezoning a particular parcel of land
i. Spot Zoning: an amendment not in accordance with the comprehensive plan without a rational basis related to promotion of general welfare (usually there is a substantial reduction in value of either rezoned property or adjacent land)
1. usually singles out a small parcel of land
2. usually creates an island of nonconforming use within a larger zoned district
3. singling out is not for public interest but benefit of landowner
b. Amendments are presumed valid and burden is on person objecting to them that it is not in accordance with comprehensive plan

i. But there are abuses, so what is standard of review??:
1. Treat is as judicial- court will determine

2. Treat it as legislative/administrative- Change burden of proof to local legislative body to show evidence of mistake in original ordinance or substantial change in conditions

3. Tighten up the standards- Must show there is a public need

4. Presumption for status quo- if it’s a big change, let legislative decide, if not a big change, then judicial will decide

a. court says this approach not doing so well (State v. City of Rochester)
5. Contract or conditional Zoning:

a. put city in position of grantor and say city will only grant variance if grantee agrees to do something

6. Floating Zone
a. defines a zone but reserves the decision about its location for the future 

b. Some say invalid because:

i. does not conform to comprehensive plan

ii. constitutes spot zoning

iii. entails improper delegation of legislative power

7. Cluster Zones & Planned Unit Developments
a. Cluster Zone

i. developer is permitted to construct dwellings in a pattern not in literal compliance with area restrictions- involve area variations
ii. central idea is to provide amenities of a rural environment in an otherwise urban setting

b. PUD

i. contemplate a mix of residential, commercial, and sometimes industrial uses

ii. involve area and use variations
c. using public authority to do some of the things restrictive covenants do
d. can be done through special exceptions or subdivision controls

viii. How far can zoning go?
1. Aesthetic Regulation
a. Usually allowed for historical preservation purposes
b. Aesthetic aims are usually upheld b/c of property values

c. Building codes that regulate aesthetics and design criteria cannot be subjective b/c violation of due process (ex: “harmonious” and appropriate”)
i. even though courts are more deferential to those of private communities b/c due process’ inapplicability to private action (private restrictive covenants)
d. issue whether or not design regulations violate first amendment right to free expression
2. Adult entertainment

a. government controls on content are subject to stricter scrutiny than just time, place, manner restrictions
ix. TO GET IN TROUBLE UNDER ZONING:

1. Two things must happen:

a. use must be something prohibited by zoning rule, and

b. officials must be inclined to proceed against you

x. REMEDY for citizens
1. Injunction

2. Not damages b/c it goes against comprehensive scheme of zoning

3. Prescription doesn’t work for this
xi. Checks on arbitrariness
1. Court- enforce against selective enforcement

a. problem: subtle cases when its not obvious selective enforcement is what is going on

2. Democratic process

a. Problem: those who do not participate in democratic process will be left out

3. Substantive restrictions

a. problem: it gets very hard to draw lines about drawing lines

4. Proceduralist approach: try to ensure procedures used to enforce something are not unfair

a. problem: focuses on what is done not on what is not done (ex: where Super is going after me for a violation but not after Peter)

5. Property rights: say realm of government cannot intrude in property rights and whole idea of Lockean rights is meant to protect from intrusive government
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