Property Outline (Prof King)
Property Theories:

1. Labor theory: John Locke is originator of idea that by mixing your labor with something unowned (e.g. catching a wild fish) you own the resulting mixture of labor and object
2. Utilitarianism: Hume and Bentham argued that property was utilitarian – we protect others’ possessions as property b/c we desire the same protection for our possessions. 
3. Economic efficiency: Private property is economically efficient. If everything is unowned or owned communally, under conditions of scarcity, people will deplete the resource b/c the individual gain from depletion is greater than the individual cost. The individual’s costs are external.  Property helps to internalize these costs so that individuals make economic efficient judgments. 
· Eg.  If fishery is unowned, then individual farmers will take as much fish as they can, since the cost of overfishing is borne by others - external to them.  Eventually there will be no more fish. If each fisher had an individual property interest in the fish, the incentive to overfish would be reduced, to the long-run benefit of the fisher and the society as a whole.
4. Custom: Property has a customary root. People engaged in common activity (whaling) often develop customs that govern their relationships b/w themselves and toward their objects of acquisition (whales). Some customs require force of law.
Personal Property

Conversion: tort, using another’s property as one’s own
Common law writs:
1. Trover (Compensation): recovery of damages for conversion of personal property. If you get damages, then you lose your right to have the item returned.
2. Replevin (Return of Property):  an action to recover an object from someone who had taken it away wrongfully (by converting it)
3. Detinue: action to recover specific personal property that was taken legally but not given back
Acquisition by Find
Claim based on “Finding” requires discovery (knowledge) and taking control of the object.
· Hypo: A and B see dollar bill on street. Neither has found it b/c no control yet; by requiring control, allows us to decide who has the better claim by seeing who has control.

Elements of Possession: 1) actual physical possession of the lost property and 2) intent to have dominion over it.  

Prior Possession

“First in time, first in right” Rule: the possessor of personal property has a better claim to the property than anyone but the prior possessor.
· Armory v. Delamirie:  The finder of a jewel, had right to keep the jewel against all the world except the true owner. Chimney sweep found a gem in a setting and too it to a jeweler for appraisal. The jeweler’s apprentice removed the gem and refused to return it. The sweep was awarded damages measured by the value of the finest stone that would fit the setting, unless the master produced the stone. If the jeweler had been the true owner, the chimney sweep would have lost. Finder has only relative title.
a. Subrogation: succession to another’s right or claim. it puts another in the place of a person originally holding the claim.  If the true owner sued the goldsmith in trover, and if goldsmith pays the judgment, he acquires the rights in the jewel upon which the owner based his suit.  Goldsmith can sue the sweep for compensation based on his new rights b/c the Goldsmith 1) now holds some of the rights of the owner, and 2) b/c that owner is the holder of a right to the jewel prior in time to the sweep
Finders v. Landowners (unconscious possessors)
· Trespassing finders of lost or mislaid property lose, against the landlord
· Employee finders must surrender lost or mislaid property to their employer
· Invitees must surrender the property to the landowner. 

Factual possession vs. Constructive possession
· Bridges v. Hawkesworth: The place in which lost property is found makes no legal difference b/c the parcel was never in custody of shop owner or within the protection of his house (Factual Possession). It was found on the floor of a shop in that portion frequented by the public.
· South Staffordshire v. Sharman: Possession of land carries with it in general, possession of everything which is attached to or under that land and the right to possess it, in absence of a better title elsewhere (Constructive Possession).  It makes no difference that the possessor is not aware of the thing’s existence.  If a servant or agent finds something, he finds it for his master.  The finder, an employee hired to clean the pool, found the rings for the benefit of his employer, the landowner. Policy concern about servants finding objects on the private property and asserting claims against the owner. Staffordshire Rule: a land owner of private property has a better claim even without knowledge of the property via constructive possession
· Hannah v. Peel:  D was never physically in possession of the premises at any time (Absentee owner); D never had prior possession and didn’t know that the brooch existed.  D didn’t have fact-based possession (Follows Bridges).  Finder (P) prevailed.  Outlier case b/c court used moral considerations, which common law doesn’t do.
Lost v. Mislaid v. Abandoned Property

General rule: lost or abandoned property belongs to the finder and mislaid property belongs to the owner of the premises. 
· Lost Property – unlikely to retrace steps
· Mislaid property is property that the true owner placed somewhere with the intention of returning for it, but which cannot now be located. Owner will likely retrace her steps.
· Abandoned property is property to which the true owner has voluntarily given up any claim of ownership. ABANDONMENT REQUIRES INTENT.
· Rule:  If abandoned, finder wins. Reasoning: can’t argue that true owner will return to retrieve it. Requires proof of intent to abandon.
· Treasure Trove is gold, silver, currency that is intentionally concealed or underground.  Treasure trove goes to the finder.
· American rule: don’t use private/public; but rather was the property lost or mislaid. If lost, finder wins right to property. If mislaid, the shopkeeper has a better claim.  

· English rule: distinction between private/public. If found in a private place landowner has better claim than anyone but the true owner.  If found in a public place, finder has a better claim.

· McAvoy v. Medina: finder of mislaid pocketbook did not have a right to the property against the owner of the shop in which it was found. To place a pocket-book upon a table and to forget to take it away is not to lose it.  P had duty to use reasonable care for the safekeeping of the property until the true owner claimed it. (Constructive bailment)

Acquisition by Capture
Domestic Animals
· When domestic animals wander off, they continue to belong to their prior possessor.  

· A wild animal becomes domesticated when, as a matter of fact, it demonstrates a propensity to return “home.” (Animus revertendi)
· Licensed hunters in a national forest – legal authority to kill animals and govt not exercising any rights to the animals by ratione soli
CAPTURE RULE for wild (ferae naturae) animals 
General rule: in order to gain title to a wild animal, hunter must either trap or mortally wound it. Mere pursuit is not enough to give you a possession/property claim.  Minority Rule: the first person with a reasonable prospect of capture will have a better claim.
Escaped Wild Animals: once they escape it becomes wild again and property right is gone; it is unowned. It belongs to the next first possessor.  Except for animals not native to the area...a reasonable person would know that the animal belonged to some.
Possession Ratione Soli: the owner of land has sufficient possession of the wild animals on the land to start a hunt for them, as well as the right to pursue them while on that land.  Keeble v. Hickeringill
Custom Rule: title to a wild animal is acquired when a hunter apprehends the beast in accordance with custom. If you don’t know the custom, then you are not bound by it – different from whale case where the local economy was in agreement on how to hunt whales.  Ghen v. Rich. E.g. custom regarding splitting of the bounty and maybe the carcass; custom that don’t have to take possession immediately.
Rule: one who hinders another in his trade in a violent or malicious manner is liable for damages. (unfair competition prevents people from entering the marketplace)

“Mortal wound” is one that: 1) on an objective basis, is likely to prove fatal to the animal – it will, given time, “deprive the fox of his natural liberty” – and 2) shows subjectively a “manifest intention” to seize the animal – that the pursuer intended to follow the hunt with a kill and is not just out for the chase.  INTENT TO CONTROL
Examples:
· Pierson v. Post:  Post was hunting on a beach in pursuit of a fox, when Pierson intervened, shot the fox and carried the animal off.  Post lost because he did not physically seize the animal before another shot and carried if off. First in time to capture the animal is an easier, bright-line rule to administer.
· Rule: Property right to wild animals (foxes) is acquired by “occupancy”/control.  Mere pursuit does not vest rights to the animal, even if it is wounded.  Close pursuit after a mortal wounding gives a hunter a right that is superior to another hunter’s intervention.
· Livingston Dissent: public interest in death of foxes (protects chicken farmers) so want to encourage destruction of these animals. Rule should be pursuit with reasonable prospect of capture (constructive possession).
· Ghen v. Rich: chance finder (Rich) does not win title of whale b/c of custom in Cape Cod. Ghen captured the whale in accordance with custom, so he has title.  Custom is compelling b/c 1) it affects few people, 2) it has been relied upon for many years, 3) it requires the hunter to perform all that is possible given the circs of whale hunting in Cape Cod, 4) it gives reasonable fee to the finder, 5) w/o the custom the industry would die since no person would engage in industry if his labor could be appropriated by a chance finder.

· Keeble v. Hickeringill: tort claim for interference with trade where D maliciously/unlawfully frightened the ducks by firing the gun.  P had improved the duck pond in support of his trade of hunting ducks.  P had possession ratione soli – the owner of land has sufficient possession of the wild animals on the land to start a hunt for them, as well as the right to pursue them while on that land.  P won based on D’s disturbance of the P’s taking possession of the ducks.  
· Policy reasons: 1) every man should be able to enjoy the use of his land as he sees fit; 2) capture of wildfowl is profitable and creates wealth for tradesman, his employees and the society as a whole. Keeble introduces the fact that sometimes the first in time capture rule doesn’t always work/serve society’s interest.
· Popov v. Hayashi: Court recognizes Popov’s “pre-possessory” claim – b/c he was pursuing the ball and but for the illegal acts of the crowd he would have had control over the ball.  Where more than one party has a valid claim to a single piece of property the court will recognize an undivided interest in the property in proportion to the strength of the claim.  Therefore, both have an equal and undivided interest in the ball and it must be sold and the proceeds divided equally b/w the parties
· Rule: where an actor undertakes significant but incomplete steps to achieve possession of a piece of abandoned personal property and the effort is interrupted by the unlawful acts of others, the actor has a legally cognizable pre-possessory interest in the property.  If you like certainty, then you don’t like pre-possessory b/c how do you evaluate whether stopping the ball or getting it and losing it is pre-possessory – involves an activity in which you have to determine how much is pre-possessory.

Acquisition by Creation
Intellectual (Intangible) property
1. CL Approach: ideas are not property and can be copied. Property rights are monopolistic – that person controls that idea across society and can demand a price for it. Monopolies are bad under common law – they raise prices, limit access.  
2. Statutory Approach: copyright laws created to give limited monopoly to protect labor

3. Natural Rights v. Utilitarian Approach: 
Patents, copyrights and trademarks involve granting a limited monopoly over the protected material – a monopoly to promote creative activity, but limited in order to advance competition. If you don’t recognize property rights in ideas, then people won’t invest the time so had to create a short-term property right

· INS v. AP News: court says that news is quasi-property. Since AP has invested time and resources into the creation of the news, it can prevent others from copying the news until the commercial value of the news has passed away.  If the court allowed the copying of fresh news, no news service could manage to stay in business.  Reflects Locke Labor Theory: use your labor in pursuit of the thing equals property. (Natural Rights Approach) 
· Holmes: property is a creation of law and not a natural right. Property right “does not arise from value” b/c if they did, every time you produce something of value with your labor then you have a property right and you could get an injunction. There would be no room for govt intervention.  There will be times that people, thru competition, will destroy someone else’s value (Toyota destroying value of Ford).  Natural rights theory protects labor from govt intervention/regulation.  Property law tends to be a monopoly – if you have a property right, you can exclude others…Holmes doesn’t agree with this for news.
Design creations 
· Cheney v. Doris Silk: D copied one of the popular designs of P’s silks and undercut P’s price.  Court held that unless there is some pre-existing protection at common law or patent or copyright protection, a person’s property interest is limited to the chattels which embody his invention...others may imitate these.  Thus, Cheney’s creation may be copied. (Utilitarian approach)
· Policy: Quasi-property is dangerous – if you always protect someone’s labor by labeling the product as property, then you run the risk of creating monopolies.  In order for society to enjoy the benefits of innovation and creation, competitors must be allowed to imitate the products of others…this is why patents expire after some fixed period of time.  
“Right of Publicity” to commercially exploit your likeness

· DEF: property interest in name, likeness, and other aspects of one’s “identity”

· right of publicity guards against appropriation by one person of another person’s self

· When you purchase an animal you are presumably buying the right of publicity.  Some animals are worth money b/c of the time and effort that went into training and using them.  Owner of an animal can have own publicity rights.
· Celebrities invest their time and labor so don’t want people coming along and taking it without paying (like INS v. AP)

· Mostly invoked by celebrities who want to get the highest possible price for the use of their name and picture in advertising.  (Bette Midler)

· Protection of the right “provides an economic incentive” to make investments in activities valued by the public. (Supreme Court)

· Accession Doctrine – if you acquire property innocently, and then through your labor, time, and effort, you transform it into something different or more valuable then you get the property.  The person who lost it has a claim to the property before it was transformed. If you use accession theory, the diseased spleen is worth nothing and all the value comes from the labor of the scientists.
· Moore v. Regents of UC: In Moore, P did not expect to retain possession of his cells after their removal and he did not retain an ownership interest in them b/c 1) no judicial decision supports the claim, 2) state law limits a patient’s continuing interest in excised cells, 3) D’s patented materials – the cell line and derivative products – cannot be P’s property. Conversion liability cannot be extended to body parts. Policy concerns: 1) protection of a competent patient’s right to make autonomous medical decisions via non-disclosure cause of action; and 2) not to threaten innocent parties who are engaged in socially useful activities, such as researchers.

· Dissent: at the time of removal of P’s tissue, P had the right to do with it whatever the D’s did. Thus, P could have contracted with Ds to develop commercial potential. Non-disclosure cause of action is illusory: 1) it fails to protect patient’s right to grant consent to commercial use of her tissue, 2) fails to reach those potential Ds who are removed from the direct physician-patient relationship, 3) proving a causal connection b/c patient’s injury and physician’s failure to inform is a barrier to recovery
Adverse Possession (not CL)
Two Requirements:

1) expiration of the relevant statute of limitations (statute begins to run at the moment of actual entry)
2) adverse possession during the limitations period

Elements of Adverse Possession:


1) actual entry **True owner would bring action of ejectment so there must be actual entry. 
· Evidence: paying taxes, building a house, farming, fencing
2) the adverse possessor’s use is open and notorious 
· Purpose is to maintain notice for the true owner by being open and notorious. (constructive notice)
· The adverse possessor’s use must be of such character as would indicate to a reasonable person that someone else might be claiming the property. Evidence: buildings, fences, crops, or animals
3) continuous and uninterrupted
· Must occupy the property as continually as would a reasonable and average true owner, not every second.
· Property is abandoned if adverse possessor intentionally gives up possession with no intent of returning.
· Intermittent use that is not sufficient to satisfy continuity may be enough to create a prescriptive easement.
4) exclusive possession
· Adverse possessor holds the land to the exclusion of the true owner. Only one person can claim adverse possession.
· If two or more adverse possessors use the property adverse to each other’s ownership...not exclusive.
5) adverse/hostile claim of right/title: must occupy the land without the consent of the owner and with an intention to remain.  Possessors who enter under color of title satisfy the adversity element.
· Objective View: 1) lack of permission and 2) whether the occupier’s acts and statements objectively appear to be claims of ownership. 
· Good Faith View: must have a genuine, good faith belief that you own the occupied property (e.g. mistakenly thinking the neighboring land is included in your deed)
· Pro: rewarding deliberate trespassers permits acquisition of title by larceny;  Con: penalizes the productive occupier who lacks good faith and does little to promote settlement of clouded land titles 
· Bad Faith View: must enter thinking the property was someone else’s land
· Con: rewards the most determined of deliberate trespassers

** The adverse possessor usually wins in jurisdictions that follow the good faith test and true owner wins the bad faith test b/c adverse possessor is unlikely to make the kind of statements that show bad faith.   In objective states, the adverse possessor will probably win.

**Statute of limitations limits the time period for ejectment

**Adverse possessor would bring quiet title action based on adverse possession (better claim than the true owner.)

Rule:  Cannot have adverse possession against the government.

Rule:  Once you have title by adverse possession, you can transfer land only by deed.

Color of title: entered thinking that you had a deed/judgment that was valid but was actually invalid (e.g. wrong description of the land). Two major benefits to entering land under color of title, the statute of limitations for adverse possession claim is shorter and you can get more land than you actually possessed...constructive adverse possession.

Constructive adverse possession: 
· Rule: When you enter the land under color of title, and you only occupy a portion of the land, you can acquire the whole land tract.   Allows adverse possessor to gain all of the land in their deed even if they are only using part of it. If you have no deed, you only get the part that you use.  With an invalid deed, you may get land that you did not sit on. The person who is on the property and using it ought to receive the most property rights because that generates the most productivity.

Future Interests and Statute of limitations

· Rule: the statute does not begin to run against a person having a future interest until the future interest becomes possessory.  
· E.g. if adverse possessor enters the property after the ownership has been divided b/w the life tenant and remainderman, the adverse possessor can divest only the life tenant and the statute does not begin to run against the remainderman until the life tenant dies and the remainderman gets possession.  If the adverse possessor enters the property before the original owner makes the transfer to life tenant and remainderman, the statute runs against both the life tenant and the remainderman.
Justifications of Adverse Possession:

· Sleeping Theory: owners who ignore people using their land in violation of legal right deserve to be penalized. By failing to bring a timely action to recover possession, they create problems with adjudicating stale claims – witnesses die and disappear, memories fade, documents are lost.

· Earning Theory: People who use land productively and beneficially for a long time ought to be rewarded. Actual possessor has invested time and effort in making it productive.
· Stability Theory: Adverse possession enables disputes or doubts about land titles to be cleared expeditiously by delivering title to the person who has occupied the land as if she were the owner for a long time without objection.

Real Property Case:
· Van Valkenburg v. Lutz: Lutz claimed a prescriptive right to use the traveled way across lot 19 to reach his property.  Van Valkenburgh erected a fence across the traveled way. Court held that a party must occupy another’s land “under a claim of title” (Adverse; bad faith) in order to acquire title by adverse possession. Used the subjective test to determine good faith and bad faith, and Lutz failed the bad faith test by not knowing that he was trespassing.
· Dissent: court should use an objective test - should not ask about the state of mind but only the behavior of the adverse possessor (FACT/CONDUCT)

Boundaries
· In boundary cases, some jurisdictions require actual notice, and others require constructive notice. In land cases, you would know if someone was on your property by the way they are using it, which is not the case with boundaries – true owner has no way to know exact boundaries.
· Manillo v. Gorski: D’s steps and concrete walk encroach on P’s land by 15 inches. Court held any entry and possession for the required time which is exclusive, continuous, uninterrupted, visible and notorious, even though under mistaken claim of title, is sufficient to support a claim of title by adverse possession.  Adopted the objective test. Adopts ACTUAL KNOWLEGE test in boundary cases as opposed to constructive knowledge in land cases.  P wins b/c no actual knowledge?
Tacking: one adverse possessor may tack onto his time with the land, his predecessor’s time so long as there is privity. 

· Privity is satisfied by any non-hostile nexus between the possessors, such as: blood, contract, deed, or will.

· Tacking is not allowed when there has been an ouster. Ouster defeats privity.

· Howard v Kunto: Kunto occupied a summer home under color of title. Since the property was intended for summer use, Kunto’s use was continuous.  Court held that there must be some reasonable connection between successive occupants in order to establish privity for tacking.  Since Kunto believed in good faith that he was receiving good title to the land he occupies, there is privity. 

Disability: Statute of limitations will not run against a true owner afflicted by a disability at the inception of the adverse possession, until the disability is removed.  Statute is tolled.
· Common disabilities include: infancy, insanity, imprisonment, military service.  
Adverse Possession of Chattels
Four Approaches to Possession of Chattels:

· Common Law Title Theory – Armory v. Delamerie – if you have title to property then you cannot lose your title to anyone until you transfer your property to them.  Protects security of title. 

· Adverse Possession theory – law can strip you of title and create a new one in the adverse possessor after statutory period
1) Open and Notorious (usually satisfied so long as the possessor uses the object in the way the average owner would.

2) Continuous

3) Exclusive

4) Adverse

· Discovery rule – statute of limitations is tolled once the owner discovers who has the object
· NY Demand & Refusal Rule – statute of limitations begins as soon as the wrongful taking has occurred. No tacking.  Starts over with each new taking. 
Policies Concerns:
1) Security of possession

2) Security of purchase – when you go into the store and buy something, you should feel confident that you are getting possession and good title

Two Approaches:
1)  Discovery Rule (Majority Rule): upon discovery of theft the statute of limitations is tolled if the true owner of the chattels makes diligent efforts, under the circs, to locate and recover the chattels.  Owner must notify the authorities and statute only begins running when you discover who has the object.  
· Under the discovery rule, the statute of limitations on an action for replevin begins to run when the owner knows or reasonably should know of his cause of action and the identity of the possessor of the chattel. Subsequent transfers are part of the continuous dispossession of the chattel from the original owner.  
· Under the discovery rule, statute is tolled when true owner reports the stolen goods.  When the artist finds out, or has reason to know, who has stolen their property, he/she must sue and the statute begins to run. 

· Shifts focus to conduct of the owner and away from the conduct of the possessor…whether the owner has acted with due diligence in pursuing his or her personal property.  NJ permits tacking by the person who has the painting and transfers it to someone else.
2)  NY Demand and Refusal Rule: Wrongful taking starts the statute of limitations.  New statute of limitations whenever there is a transfer of property. No tacking.  The statute of limitations starts over again if someone else buys the property from the thief. Until there is a demand from the true owner, the statute of limitations doesn’t begin to run.  NY is concerned with having an illegal art market.  
· Laches Doctrine: discretionary rule that says that the true owner can be barred from recovering the painting if the true owner knows its stolen but fails to do something about it.  The delay must be unreasonably long under the circumstances.
Example:

· O’Keeffe v. Snyder: O’Keefe had 3 paintings stolen in 1946, but didn’t report it. Under the discovery rule, O’Keefe’s cause of action accrued when she first knew, or reasonably should have know through the exercise of due diligence, of the cause of action, including the identity of the possessor of the paintings.  O’Keeffe lost.
GIFTS
“Gift”: noncontractual, gratuitous transfer of property w/o legal consideration.
2 Categories of Gifts

1) Inter vivos (Irrevocable)

2) Causa Mortis (Revocable if donor recovers from the threat of death that motivated the gift)

· Rule: for gift causa mortis (gift made in contemplation of and in expectation of immediate approaching death), must have an intention to make the gift and a delivery of the thing given. Re: delivery of a gift causa mortis, must have actual manual delivery in order to prevent fraud. 

· Newman v. Bost: delivery of keys doesn’t constitute constructive delivery of a life insurance policy locked in a bureau drawer, b/c it was not impractical to deliver the tangible evidence of the life insurance right –the policy itself.
“Testamentary Gift: must be made by will
In order to make a gift, you need:

1) Donative intent or present intent – intent of donor to make the gift now (if I say that you can have the watch when I die, that is not intent to give it now).  Donee has burden of proof of donor’s intent – clear and convincing evidence.
2) Delivery – shows that you are really serious and is evidence that you intended to give away. Delivery can be:

· manual (by physically handing it over)

· deed (writing under seal)

· constructive (delivery of some object that is the means of obtaining possession of the property)

· symbolic (delivery of some object that is symbolic of possession)
3) Acceptance (normally presumed)

· presumption of acceptance is strongest when the gift benefits the donee and nonexistent when the gift is of no benefit. A donee’s delay in rejecting known unwanted gifts also endangers donee’s ability to claim that there was no acceptance. 
Present Intent Rule: an inter vivos gift requires that donor intend to make an irrevocable present transfer of ownership; if the intention is to make a testamentary disposition effective only after death, the gift is invalid unless made by will.

· Gruen v. Gruen: intent (evidence that Victor intended to transfer ownership to son in 1963 but to retain a life estate in it.  Three letters show that he intended to make a present gift at that time.  Plus several statements after 1963 that indicated that he had given it to P and that P owned it.) delivery (Delivery of Victor’s letters which serve as instruments of gift, Victor gave P title to the painting but no right of possession until Victor’s death, Therefore, It would be illogical for the court to require the donor to part with possession of the painting when that is exactly what he intends to retain.)  acceptance (Evidence that P made statements acknowledging his gift to his friends and associates, showing them his father’s letters, and he retained the letters for over 17 years to verify the gift after his father died)
HYPO:
· if A has two keys to her safe deposit box, and gives one key to B, saying “everything in this box is yours,” is the gift complete?  Some say that retention of the 2nd key negates constructive delivery b/c A did not surrender her control over the box.  Alternatively, the delivery of one of two keys constitutes constructive delivery – the key is literally the key to possession.  Courts usually look at other factors to determine donor intent.
Present & Future Interests
REMEMBER (TRICKY RULES):
· “Subject to Open” is for vested remainders but not contingent remainders

· Cannot have reversion after fee simple. 
· O can’t have reversion following a vested remainder in fee. It will be possibility of reverter in O.
· Rule of destructibility of contingent remainders: at common law, a contingent remainder was destroyed if it was still contingent at the time the preceding estate ended. Only four states follow the rule of destructibility.
· Rule: if first remainder is contingent, all contingent interests of the same quality following will be contingent.

· Rule: if first interest is a vested remainder [subject to divestment] the interests following of same quality will be executory interests.  Executory interest has the ability to take away vested remainder. (Purefoy v Rogers)

· “Gap in Time” Rule: always an executory interest – never a contingent remainder.

Estates in Land

· Fee simple absolute

· Fee tail

· Defeasible fees***

· Fee Simple Determinable 

· Fee Simple Subject to Condition Subsequent

· Fee Simple subject to Executory Limitation.

· Life estate

· Life estate pur autre vie (measured by a life other than the grantee’s)

What language creates the estate?

· FSA: O ( to A; O ( to A and his heirs

· Fee Tail: O ( to A and the heirs of his body

· Fee Simple Determinable: O ( A for so long as; ( A during; ( A until (grantor must use clear durational language; if condition is violated, forfeiture is automatic)

· FSCS:  O ( A, but if X event occurs, grantor reserves the right to reenter and retake. (Grantor must use clear durational language AND grantor must carve out the right to re-enter)

· FSEL: O ( A, but if X event occurs, then to B – how do we tell the difference b/w FSCS and FSEL
· Life Estate: O ( A for life (must be measured in explicit lifetime terms, and never in terms of years.)

· Life Estate pur autre vie: O ( A for the life of B.

What are the distinguishing attributes?
· FSA: absolute ownership of potentially infinite duration; freely divisible; freely descendible; freely alienable

· Fee Tail: Historically would pass to lineal blood descendants no matter what.  Mission to keep land in the family; to preserve and protect family dynasties.  (virtually abolished in US today.)  the attempted creation of fee tail will create a FSA.

· Fee Simple Determinable: divisible, descendible, alienable. But no matter what, it is always subject to the condition. Automatically terminated. 
· FSCS: divisible, descendible, alienable. Always subject to the condition. Not automatically terminated – it can be cut short at the grantor’s option if the stated condition occurs. Where ambiguous, courts prefer FSCS over FSD b/c FSD produces automatic forfeiture of title which is harsh; and courts prefer making the owner do something to get the land back.

· FSEL: if condition is broken, its automatically forfeited in favor of someone other than the grantor. Automatically divests no matter whether the divesting condition is phrased as determinable fee or FSCS

· Life Estate: life tenant’s entitlements are linked to WASTE (whenever more than one entity has an interest in Blackacre); Waste doctrine has two rules: 1) life tenant is entitled to all ordinary uses and profits from the land; 2) life tenant must not commit WASTE (must not do anything to harm the future interest holders.)

· Affirmative (Voluntary) Waste: actual overt conduct that causes a decrease in value. (Overt destruction)

· Permissive Waste (Neglect): occurs when land is allowed to fall into disrepair or if life tenant fails to reasonably protect the land.  Standard: Life tenant should maintain the premises in reasonably good repair.

· Ameliorative Waste: life tenant must not engage in acts that will enhance the property’s value, unless all of the future interest holders are known and consent.

· Value of life estate: measured by multiplying the life expectancy of the person whose life measures the duration of the estate by the annual value of possesion

Is there a future interest to accompany the estate?

· FSA: NO!!  If O ( A and his heirs. Q: what do A’s heirs have? A: NOTHING

· Fee Tail: Yes. Historically, O has a reversion. Future interest in a third party is a remainder. O can create a remainder – O ( A and his heirs and then to B. 

· Fee Simple Determinable: YES. Possibility of reverter in O. (ONLY ONE FUTURE INTEREST)  FSD - POR

· FSCS: YES. O has right of entry (aka “power of termination”). How is it created? O ( A, but if X event occurs, then to B. 

· FSEL: YES.  Shifting executory interest.

· Life Estate: YES. if held by O, then it’s a reversion. If held by a third party, then it’s a remainder. 

Present Estates
Future Interest
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Executory interest
REMEMBER:  
· A living person has no heirs.  While alive, you have prospective heirs or heirs apparent. They are powerless. 
· for defeasible fees, words of mere desire or hope or intention are insufficient to create a defeasible fee.  Policy: Courts disfavor restrictions on the free use of land so courts avoid finding a defeasible fee unless clear durational language is used. 
· Absolute restraints on alienation are void as matter of public policy.  They are an absolute ban on power to sell or transfer.  (E.g. O ( A so long as she never attempts to sell. The condition is VOID and A has FSA.)

Examples:
· White v. Brown 1977 (Tenn): where the terms of decedent’s will were ambiguous, the court held it to be a fee simple absolute, favoring the present possessor/grantee who has present possession and who is making valuable use of the property. Court treated the “no sale” restriction as an invalid attempt to restrain alienation of a fee simple absolute rather than clear evidence of a life estate.
· Mahrenholz v. County Board of School Trustees 1981: court held that the words of the deed “for school purposes only” created a FSD in the school district and possibility of reverter in the Huttons b/c the words indicate that the Huttons wanted to give the land only as long as it was needed and no longer. The words “otherwise to revert to grantors” seemed to trigger an automatic return of the property to the Huttons and a FSCS.
· Mountain Brow Lodge No 82 v. Toscano 1968 (Cali): court held that conveyance created a FSCS b/c the clause that said “the land is restricted for the use of the second party” meant that the land be used for Lodge purposes – it did not mean to restrict alienation.  Courts use rule of reasonableness to determine which kinds of restraints are good and bad (make property unmarketable).
Future Interests Capable of Creation in O, the Grantor

1. Possibility of Reverter accompanies FSD (FSDPOR)

a. O conveys to A so long as popcorn is never made on the premises.  A has fee simple determinable.  O has possibility of reverter.

2. Right of Entry/Power of Termination accompanies FSCS

a. O conveys to A but if coffee is every consumed, grantor reserves the right to retake.  A has FSCS. O has right of entry.

3. Reversion

a. A future interest that arises in O who transfers less than he has, other than a defeasible fee. His leftover is called a reversion.

WHAT DOES O HAVE?   

· If the grant ends in life estate ( O gets reversion

· If grant ends in CR ( O gets reversion subject to divestment
· If grant ends in FSD ( POR
· Ends in FSA of VR or EI ( O gets nothing, unless the VR is subject to divestment then O gets reversion subject to divestment.
· FSCS ( RE
Future Interests in Transferees

If future interest is held by someone other than O, the grantor, it has got to be:
1. Vested Remainder

a. Indefeasibly vested remainder

b. Vested remainder subject to complete defeasance (vested remainder subject to total divestment)

c. Vested remainder subject to open

2. Contingent Remainder

3. Executory Interest

a. Shifting executory interest

b. Springing executory interest

1. Difference between vested remainders and contingent remainders

a. “Remainder”: a future interest created in a grantee that becomes possessory at the natural conclusion of a preceding life estate or term of years.

i. Always accompanies a preceding estate of known fixed duration – usually the life estate or term of years.  Eg.  O to A for life, then to B.  A has a life estate. B has a remainder.

ii. Remainder never follows a defeasible fee. If future interest will take only as a consequence of forfeiture, then future interest can’t be a remainder.

b. Remainders are either vested or contingent

i. Remainder is vested if both created in ascertained person and not subject to any condition precedent

ii. Remainder is contingent if it is created in an unascertained person or is subject to a condition precedent, or both.  

1. Unborn or unascertained person:  E.g. O to A for life, then to B’s first child. A is alive. B has no children. 

2. Subject to a condition precedent, a prerequisite to remainder man’s taking.  E.g. O to A for life, and if B has reached the age of 21, to B.  A is alive. B is only 19.  Notice: B must satisfy a condition precedent, a prerequisite to B’s taking. B has a contingent remainder.

3. Rule of destructibility of contingent remainders: at common law, a contingent remainder was destroyed if it was still contingent at the time the preceding estate ended. E.g. O to A for life, and if B has reached the age of 21 to B. A has died.  B is 19.  What’s the state of the title?  Historically, at common law, B’s contingent remainder would be destroyed b/c it was still contingent at the time the preceding estate ended. O or his heirs would take FSA.  Today, the destructibility rule has been abolished.  So, if B is still under 21, O or O’s heirs take subject to B’s springing executory interest. 

2. Distinguish three kinds of vested remainders from each other

a. Indefeasibly vested remainder: the holder is certain to acquire an estate in the future with no conditions attached. E.g. O to A for life, remainder to B.  A and B are alive.  A has a life estate. B has indefeasibly vested remainder b/c B is known and there are no strings attached to B’s taking. 

b. Vested Remainder Subject to Complete Defeasance (“Vested Remainder Subject to Total Divestment”): 

i. Remainder man exists and his taking is not subject to any condition precedent or prerequisite.  However, his right to possession could be cut short b/c of a condition subsequent.  

ii. How do you know if you have a condition subsequent?  – a condition is a condition subsequent when it follows the language that taken alone and set off by commas creates the vested remainder in the first place.  (Comma rule)

iii. E.g. O to A for life, remainder to B, provided however that if B dies under the age of 25, to C. A is alive. B is only 20.  A has a life estate. B has a vested remainder subject to complete defeasance b/c of the condition subsequent.  C has a shifting executory interest.  Note: if B is under 25 at time of A’s death, B still takes. The age contingency is not a prerequisite but a condition subsequent. B must live at least to age 25 for the estate to be entitled to hold onto his interest. Otherwise, B’s heirs lose it all and C or C’s heirs will take.  O has a reversion b/c possible that C or his heirs will not be alive if and when that condition is breached.

c. Vested Remainder Subject to Open: a remainder is vested in a group of takers, at least one of whom is qualified to take possession.  Each class members share is subject to partial diminution b/c additional takers not yet ascertained can still qualify as class members.  

i. E.g. O to A for life, then to B’s children.  A is alive.  B has two children, C and D.  What do C and D have?  Vested remainders subject to open.  There share might be decreased if B has another child. The class closes at B’s death and also according to rule of convenience at A’s death no matter that B is still is alive b/c that is when C and D can demand possession. 

ii. A class is either open or closed. A class is open if it is possible for others to enter.  A class is closed when its maximum membership has been set, so that person’s born thereafter are shut out.

iii. How will you know whether a class is open or closed? Rule of convenience: the class closes whenever any member can demand possession. Bright line. 
1. Exception: The womb rule: a child of B in the womb at A’s death will share with C and D
3. Distinguish all remainders from executory interest

a. “Executory Interest”: a future interest created in a transferee which is not a remainder and which takes effect by either cutting short some interest in another person (shifting executory interest) or in the grantor or his heirs (springing executory interest).

b. Shifting executory interest – it always follows a defeasible fee and cuts short someone other than the grantor.  

i. E.g. O to A and his heirs, but if B returns from Canada sometime next year, to B and his heirs.  A has a fee simple subject to B’s shifting executory interest.  B doesn’t have a remainder b/c they never follow defeasible fees.

ii. E.g. O to A, but if A uses the land for non-residential purposes at anytime during the next 20 years, then to B.  A has a fee simple subject to B’s shifting executory interest.

c. Springing Executory Interest: cuts short O, the grantor. 
i. Eg. O conveys to A if and when he marries. A is unmarried.  A has a springing executory interest. O has a fee simple subject to A’s springing executory interest. 
ii. E.g. O conveys to A if and when he becomes a lawyer. A is still in high school.  A has a springing executory interest. O has a fee simple subject to A’s springing executory interest.
Concurrent Ownership
Concurrent Estates:

1. Joint tenancy: two or more own with right of survivorship

2. Tenancy by the entirety: protected marital interest b/w husband and wife with the right of survivorship

3. Tenancy in common: two or more own with no right of survivorship

What are the distinguishing characteristics?

· Joint Tenancy:  Right of survivorship. When one tenant dies, his share passes automatically to the surviving joint tenants.  ALIENABLE (transferable during lifetime). It is not divisible or descendible b/c of the right of survivorship.
· Tenancy by entirety: can only be created in husband and wife who share the right of survivorship.  It arises presumptively in any conveyance made to H and W, unless stated otherwise.

a. Highly protected form of co-ownership. (“Can’t touch this!”) 

i. Creditors of only one spouse can’t touch the tenancy.  

ii. Neither tenant, acting alone, can defeat the right of survivorship by a unilateral conveyance to a third party. 

· Tenancy in common

a. Each co-tenant owns an individual part and each has a right to possess the whole.

b. Each interest is descendible, divisible, and alienable. No survivorship rights between tenants in common.

c. Presumption favors tenancy in common.  

How do you create joint tenancy?

· Joint Tenancy: First, must have the four unities - TTIP. Joint tenants must take at same Time, by same Title, with Identical, equal interests, and with identical rights to Possess the whole. Second, the Grantor must clearly express the right of survivorship. Requires more to create b/c law doesn’t favor these – can pass without a will via the right of survivorship. 

a. “Strawman” Problem: Under C/L, when one party already owns the property to be held in the tenancy, the parties should transfer title to a straw, then the straw should retransfer the title to the two people as joint tenants with the right of survivorship. Can also use the straw to end the joint tenancy. 
b. Other jurisdictions permit the unilateral creation of a joint tenancy by one of the tenants.
· How do you create an indestructible right of survivorship?

a. By creating: 1) a joint life estate with a contingent remainder in fee to the survivor; 2) a tenancy in common in fee simple with an executory interest in the survivor; 3) a fee simple to take effect in possession in the future


How to sever a joint tenancy?

· If survivorship is severed, joint tenancy is destroyed and the interest becomes a tenancy in common.

· Sale: a joint tenant can sell or transfer her interest during her lifetime. She can do so secretly without the other tenant’s knowledge or consent. Result: one joint tenant’s sale severs joint tenancy as to the seller’s interest b/c it disrupts the four unities and Buyer is a tenant in common.  If more than two joint tenants in the first place, the joint tenancy remains in place as to the non-transferring joint tenants.  

a. if one joint tenant sells to another joint tenant, what result? Joint tenant is severed as to the seller’s joint interest.  The other two joint tenant’s (Ross and Monica) still hold two-thirds as joint tenants.  Chandler holds one-third as tenant in common.

b. suppose Ross dies leaving heir Rachel, what result? Monica takes Ross’s share. Monica has two-thirds with Chandler.  Monica and Chandler are tenants in common.  Rachel takes nothing b/c of right of survivorship left in tact b/w Ross and Monica.

· Partition (relevant to joint tenancy and tenancy in common)

a. Voluntary agreement: allowable, peaceful way to end the relationship.  
b. Partition in kind: judicial action for physical division of Blackacre if in the best interests of all. Works best when Blackacre is a rural tract. 
c. Forced sale: judicial action if in best interests of all where the land is sold and proceeds are divided up proportionately. (Works best when Blackacre is a home or office building)
i. A partition by sale should be ordered only when 2 conditions are satisfied: 1) the physical attributes of the land are such that a partition in kind is impracticable or inequitable; 2) the interests of the owners would be better promoted by a partition by sale.  Evidence of best interest of parties includes: economic costs involved (basically look at the consequences of a partition in kind compared to those of a partition by sale)
d. Agreements not to partition: Agreement not to partition is enforceable if: 1) it clearly manifests the parties’ intent not to partition and 2) its duration is limited to a reasonable period of time.  Agreements not to partition are void if open ended. Problem: if you agree not to partition, you are imposing a restraint on alienation b/c can’t be sold. 

Example:

· Delfino v. Vealencis (1980 Ct): Court held that it was not in the best interests of all parties to sell the entire property, and ordered a partition in kind.  Court considered the fact that one of the tenants in common had been in actual and exclusive possession of a portion of the property for a substantial period of time; that the tenant has made her home on the property; and that she derives her livelihood from the operation of a business there. A partition by sale would force D to surrender her home and would jeopardize her livelihood, even though it would be more economically efficient to sell the property and permit the other tenant to develop residential lots.  It didn’t matter that the sum of the whole property exceeded the value of its parts – efficiency argument.  Court used a fairness argument.

· By unilateral severance (Conveyance to self): 

a. Under C/L, a conveyance of an interest held by a person to himself was devoid of legal effect...thus to convert a joint tenancy into a tenancy in common, the joint tenant would have to employ a “straw man”, to whom the severing conveyance would be made and from whom a reconveyance would be made.

b. E.g. Riddle v. Harmon 1980, California court held that Riddle could sever the joint tenancy with her husband, Jack, by a conveyance from herself as joint tenant to herself as tenant in common with Jack. (Possible fraud: Frances Riddle could sever the joint tenancy by executing a deed, not recording it, and telling a beneficiary of her will of the deed’s existence. But then wait to see if Jack dies firs, at which point the severing deed would secretly be destroyed; if Frances died first, her devisee would produce the deed.  But, CA statute requires such conveyances to be recorded.)

What happens when one or both joint tenants die?

· What happens if two joint tenants die at the same time?  Under common law, there was a problem so states created statute “uniform death act”( joint tenancy is treated as tenants in common. 

· Suppose they are killed in a car crash, and A shows no signs of life, B has been decapitated.  What does the law say?  Joint tenancy so survivor gets it all.  Common law said as long as the heart was beating, the person was alive.  B has survived A so B has joint tenancy by survivorship, and then to B’s heirs. 

· A and B are joint tenants. If A murders B. Under common law, A gets the whole property by joint tenancy.  Statute says that murder is severance of joint tenancy so A gets half and B gets half.  States then adopted the “Slayer’s Rule” if you kill someone, then you get nothing.

Rights and Obligations of Concurrent Owners
1. Possession: each co-tenant is entitled to possess and enjoy the whole.  If one co-tenant wrongfully excludes another, he has committed wrongful ouster.

2. Rent from co-tenant in exclusive possession:  Absent ouster, a co-tenant in exclusive possession is not liable to the others for rent. This is even more true when the in-tenant has invested labor and is profiting from that labor. Minority Rule: cotenant in exclusive possession is liable for rent, unless there has been an agreement among the parties to excuse the tenant from this obligation. No need to show ouster. Burden on cotenant in possession to prove the existence of an agreement excusing him from the obligation to pay rent. 

3. Rent from third parties: a co-tenant who leases all or part of the premises to a third party must account to his co-tenants, providing them their fair share of the rental income under the Statute of Anne.  (e.g. Marsha is entitled to 10% of rental income.
4. Adverse Possession: unless he has ousted other co-tenants, one co-tenant in exclusive possession for the statutory adverse possession period can not acquire title to exclusion of others.  (Hostility element is missing if no ouster.)
5. Carrying costs: each tenant is responsible for his or her fair share of carrying costs based on his or her undivided share. (e.g. taxes, mortgage interest payments)  If one is in exclusive possession, and 
6. Repairs:  the repairing co-tenant enjoys a right to contribution for necessary repairs provided she has told the other co-tenant of the need for the repairs.  Contribution is based on each tenant’s undivided share.
7. Improvements:  one co-tenant’s “improvement” could be another’s nightmare so during the life of the co-tenancy, there is no right to contribution for “improvements.”  
a. “Upside-Downside” Doctrine: However at partition, the improver gets a credit equal to any increase in value caused by her efforts.  The improver bears full liability for any decrease in value caused by her efforts.  

8. Waste: co-tenant must not commit waste. Co-tenant can bring an action for waste during the life of the co-tenancy...doesn’t have to wait until partition to do that.

b. Affirmative (Voluntary) Waste: actual overt conduct that causes a decrease in value. (Overt destruction)

c. Permissive Waste (Neglect): occurs when land is allowed to fall into disrepair or if co-tenant fails to reasonably protect the land.  

d. Ameliorative Waste: co-tenant must not engage in acts that will enhance the property’s value, unless all of the future interest holders are known and consent.

9. Partition:  co-tenants have a right to bring an action for partition. If partition for sale, in-tenant would get credit for any mortgage payments and the value of her improvements.  To dissolve a tenancy by entirety, use a divorce action.

Ouster:
· Majority Rule: must be a physical ouster. Must make a demand and be ousted. If ousted, can sue for mense profits – reasonable rental value of your share. If you sue for this, the other tenant could deduct part of the mortgage payments and the value of her labor.
· Minority Rule: letter demanding entrance is fine. Especially if co-tenants are related.
Examples:

· Spiller v. Mackereth (Ala. 1976): Court adopts majority approach that occupying cotenant is not liable for rent notwithstanding a letter demanding to vacate or pay rent.  Before an occupying cotenant can be liable for rent he must have denied his cotenant the right to enter.  Simply requesting the occupying cotenant to vacate is not sufficient b/c the occupying cotenant holds title to the whole and may rightfully occupy the whole unless the other cotenants assert their possessory rights

· Swartzbaugh v. Sampson (Cal. 1936): Court denied wife’s claim to cancel the lease made by her husband to Sampson for a boxing pavilion, reasoning that a lease by a single joint tenant to a third party “is not a nullity but is valid...contract in so far as the interest of the lessor in the joint property is concerned.”
· What options did the wife have as a cotenant who is unhappy with the actions of her fellow cotenant? (always think about what the action will do to survivorship)
· She could appear at the boxing pavilion and demand that Sam let her into possession. If he didn’t invite her in, then she would have triggered ouster, causing Sam to be liable to her for half of the fair rental value of the premises
· She could bring an action for accounting for rent from Sam and demand and receive half the rents received by John from Sam
· She could partition the leasehold, which would probably result in a partition by sale (b/c it would be impossible to physically divide up the pavilion)...proceeds of the sale would be used first to reimburse Sam for his “improvement” and the balance of the proceeds would be divided b/w Sam and wife, leaving the buyer with a leasehold and obligation to pay rent to husband, John.
· She could bring an action for partition against her husband, and this would sever her survivorship so they would become tenants in common.
· She could bring an action for mense profits against her husband since he leased below reasonable market value. She would get half of what the reasonable market value would have been.
· Lola could hope for John’s death, which would terminate Sam’s leasehold b/c Sam had leased only John’s interest and John’s interest would expire at his death since he owned the land as a joint tenant.
Land Transfers
Every conveyance of real estate involves a two-step process:
1)  Land Sale (Contract of Sale)

2)  Closing (Deed)

1) Contract of Sale
· Must be in writing, signed by party against whom enforcement is sought, D (Statute of frauds). It must describe the land and some consideration.

· Exception to statute of frauds writing requirement is the doctrine of “part performance”, which is satisfied by any two of three: 1) B takes possession of the land; 2) B remits all or part of the purchase price; 3) B makes substantial improvements to the premises
· Remedies for Breach:  specific performance of the sale and purchase, nominal damages, actual damages, foreseeable consequence damages, liquidated damages
Two Implied Promises in Land Contract:

1. Seller promises to provide marketable title, a title free from reasonable doubt, lawsuits and threat of litigation.

· When is title unmarketable?

1) adverse possession (majority view, if even a portion of the title rests in adverse possession, title is unmarketable); 

2) encumbrances (servitudes and mortgages render title unmarketable, unless buyer has waived them); 

3) zoning violations

Marketable Title: an implied condition of a contract of sale of land. Buyer may rescind the contract if the seller is unable to convey a marketable title.  To be unmarketable, the defect in title must be substantial and likely to injure the buyer. Buyers may waive certain defects (e.g. easements)
· Proof of Marketable title: seller can deliver marketable title either by 1) producing good record title – a recorded chain of title showing an unbroken transfer of title from some original root of title in the past to the seller with no recorded encumbrances; or 2) proving title by adverse possession – either thru a successful quiet title action or evidence sufficient to establish that the rival claim to title would not succeed if asserted and “that there is no real likelihood that any claim will ever be asserted.”
· Encumbrances: burden on the title, such as mortgages, judgment liens, easements, or covenants. Exceptions: 1) easements that benefit the property (e.g. a utility easement) is regarded by some courts as not an encumbrance so long as the easement is known to the buyer before entry into the contract; 2) covenants restricting use don’t make title unmarketable if the sale contract specifies a particular use that is permitted by the restrictive covenants; 3) limits imposed by public authority thru zoning laws are not regarded as encumbrances.

Example:

· Lohmeyer v. Bower (Kan. 1951): Court held that existence of a covenant restricting use is an encumbrance making title unmarketable. However, the buyer had agreed to take title “subject to all encumbrances of record” but the existing violations of the covenant made the title unmarketable.  
2. Seller promises not to make any false statements of material fact. “Materiality” is determined by whether the defect significantly affects the value of the house. 
· Caveat Emptor states – no duty to disclose

· In most jurisdictions, the seller does not have to disclose defects that can be discovered by a reasonable search.
· Majority of states will hold seller responsible for failing to disclose latent material defects. Seller is responsible for material lies and omissions.
2)  Closing: controlling document is the deed which passes legal title from seller to buyer
· To transfer legal title, deed must be lawfully executed and delivered.
· “Lawfully executed”: in writing, signed by grantor, comporting with all statutory prerequisites

· “Delivered”: when grantor physically or manually transfers the deed to the grantee.  However, delivery does not require actual physical transfer of the instrument itself.  Test: did grantor have the present intent to be immediately bound irrespective of whether the deed has been literally handed over?

Deeds
Components of a Deed:

1. First part of deed (premises) would include: parties, consideration(price), description of property, granting clause with any restrictions (now, consideration is not included)

2. Writing requirement: deed signed by the grantor is usual method; only the grantor needs to sign it
3. Notarial acknowledgment: act of notary public attesting to the fact of the grantor’s signature and to the identity of the grantor
4. Granting clause: recites the parties, the words effecting the grant, the consideration, and the description of the property. Clauses: Habendum and Tenendum (to have and to hold) would say what the person got and who you held it of (similar to the granting clause). Reddendum (reservation): if O sells Blackacre in fee simple absolute, but retains right to cross over Blackacre (it reserves to the grantor certain rights in Blackacre)

5. Warranties of title: a seller’s warranties about the state of the title
· General warranty deed: warrants title against all defects in title whether they arose before or after the grantor took title. Usually contains six covenants concerning title:
1. Covenants of seisin: grantor promises that he owns what he is conveying by deed
2. Covenant of right to convey: grantor warrants that he has the power to convey the property
3. Covenant against encumbrances: grantor warrants that there are no liens, mortgages, easements, covenants restricting use, or other encumbrances upon title to the property other than those specifically excepting in the deed

4. Covenant of general warranty: grantor warrants that he will defend against lawful claims of a superior title and will compensate the grantee for any loss suffered by the successful assertion of a superior title.
5. Covenant of quiet enjoyment: grantor warrants that the grantee will not be disturbed in his possession or enjoyment of the property by someone’s successful assertion of a superior title to the property. Functionally identical to the covenant of general warranty and is frequently omitted from general warranty deeds
6. Covenant of further assurances: grantor promises to do whatever else is reasonably necessary to perfect the conveyed title if it turns out to be imperfect. 

· Special warranty deed: contains warranties only against the grantor’s own acts but not the acts of others.  Warrants only those defects of title that arose during the grantor’s time of holding title.  Defects arising before the grantor’s ownership are not covered. 
· Quitclaim deed: contains no warranties of any kind but merely conveys whatever title the grantor has, if any, and if the grantee of a quitclaim deed takes nothing by the deed, the grantee cannot sue the grantor. 

*most jurisdictions now have form deeds with boilerplate language


Present and Future Covenants:
· Present covenants: are broken at the time the deed is delivered (at closing).  Includes covenant of seisin, right to convey, and encumbrances
· Future covenants: promises that the grantor will do some future act such as defending against claims of third parties or compensating the grantee for loss by virtue of failure of title.  Not breached until the grantee or his successor is actively or constructively evicted from the property, buys up the paramount claim or is otherwise damaged. If someone shows up and evicts you from the property, then you can go back and sue your grantor b/c he didn’t give you everything he promised. Includes covenant of quiet enjoyment, further assurances, general warranty.

Examples:

· Brown v. Lober (Ill. 1979): Landowners could not sell coal rights to a coal company b/c a predecessor owned 2/3 of the mineral rights.  They sued their grantor for breach of both present and future covenants.  Statute of limitations had run on present covenant and court denied claim for breach of future covenant b/c the third party had not attempted to mine the coal or to prevent the landowners from mining the coal.  The mere existence of the superior title and inability to sell the interest b/c of the cloud on title were not breaches of the future covenants, though they would have been breaches of a present covenant if statute of limitations had not run..
1. Court held that Brown had not been constructively evicted b/c “the mere existence of a paramount title does not constitute a breach of the covenant” of quiet enjoyment. Since no one has undertaken to remove the minerals or otherwise manifest a clear intent to exclusively possess the mineral estate, it must be concluded that the subsurface estate is vacant. If the owner of the other 2/3 of the mineral rights were to start mining coal under Brown’s land, Brown would be actually evicted.  If Brown, in order to prevent a real and manifest threat of such mining, purchased the other 2/3 of the mineral rights from the owner, Brown would be constructively evicted, but if Brown purchased the other 2/3 of the mineral rights w/o such a threat it would probably not constitute constructive eviction. 
Recording System
Recording provides constructive notice to the world of a conveyance.  Consequences of not recording:
· Under C/L, “first in time” applies, except in a notice jurisdiction when the subsequent bona fide purchaser lacks notices
· Grantor can convey good title to a later purchaser...
Note: Donees are not protected by recording system – only purchasers.

Note: Most Jurisdictions follow Notice or Race-Notice:
General Rule: if a purchaser is on notice, then they fall outside the recording statute...and the decision will be governed by common law rule “first in time”

· Notice Statutes: if a subsequent purchaser had notice of a prior unrecorded instrument, the purchaser could not prevail over the prior grantee for such would work a fraud on the prior grantee.
· Race-Notice Statutes: a subsequent purchaser is protected against prior unrecorded instruments only if the subsequent purchaser: 1) is without notice of the prior instrument and 2) records before the prior instrument is recorded.

Rule: Notice is fixed as of date of closing

Actual v. Constructive Notice

Actual Notice: real, actual knowledge of the prior unrecorded transaction. Evidence beyond the record is necessary to prove actual notice

Constructive Notice: is supplied by the chain of title from the record and that raises the question of what constitutes the chain of title and what is the record. 
1. Inquiry Notice: in most states, a subsequent purchaser has an obligation to make reasonable inquiries and is charged with knowledge of what those reasonable inquiries would reveal. Facts that would put a reasonable person on notice (e.g. if you go to buy a house and you see someone on the property, then you have to investigate)
2. Record Notice: entire world is charged with constructive notice of the contents of the record.
Examples:

· Messersmith v. Smith (ND 1953):  
Easements
Easements v. Fee Simple

· Easements gives its owner the right to use another’s land (usually where the interest conveyed is a limited area for a limited purpose)
· Fee Simple gives its owner the right to exclusive possession of one’s own land

Statute of Frauds  Easements are subject to Statute of Frauds b/c it is an interest in land. Exceptions to Statute of Frauds which permit the creation of easements by estoppel, implication and prescription.
Issues dealing with easements:
1. creation

2. scope of the permitted use

3. termination

How are easements created?

· Express Grant: an easement for more than one year must be in writing that complies with formal elements of a deed. (statute of frauds)  Called a deed of easement.

· Equitable estoppel (usually called an irrevocable license): if owner led the other to think they had a right to make the use and the other invested labor and money in the project, then the courts will not allow the owner to revoke it.
· Implication from prior use is implied by courts when there is a common grantor who severs his land on which there is a quasi-easement that is visible, apparent and necessary.  
· Where an owner divides land into two parcels, the law may imply an easement if two elements are met: 1) previous use had been apparent; 2) parties expected that the use would survive division b/c its reasonably necessary to dominant land’s use and enjoyment.

· Necessity: Easement of right of way will be implied by necessity if grantor conveys a portion of his land with no way out, except over some part of grantor’s remaining land.

· Prescription: 1) adverse use under a claim of right that is 2) open and notorious and 3) continuous for the prescriptive period (don’t need to show exclusivity).  FIXED AT INCEPTION so cannot expand its scope.  If adverse possessor is not using the area under the easement, then no prescriptive easement.
How are easements terminated?

· By abandonment
· By merger
· By release
· By actions inconsistent with the granted right and prejudicial to the burdened landowner
· By accidental destruction
· By prescription
· By markedly changed circumstances
Types of Easements
1. Appurtenant or In Gross

a. Appurtenant: one that benefits the owner of another parcel of land; passes with the dominant estate whenever the dominant estate is transferred to a new owner (if grant is ambiguous, courts prefer to construe as appurtenant.) (transferable and passes automatically with dominant tenement, regardless of whether it’s mentioned in the conveyance.)
b. In Gross: when it gives its holder only a personal, pecuniary or commercial gain that is not related to his use and enjoyment of his land.  Servient land is burdened but there is no dominant tenement...b/c easement holder is deriving a purely personal or commercial gain that is not linked to a dominant tenement.  (e.g. right to place a billboard on servient land; right to lay power lines on another’s land; right to fish in another’s lake) (non-transferable, unless for commercial purposes.)
i. GENERAL RULE: commercial easements in gross are assignable and noncommercial easements in gross are not assignable unless the parties intend to permit assignment.  
1. Miller v. Lutheran Conf & Camp Assn: 
ii. 3rd Restatement Property – commercial and non-commercial easements are transferable unless parties put a restriction on it. Except recreational easements (e.g. to fish, hunt, hike, etc), where court said they are presumed non-transferable. 

iii. Divisibility:  Nonexclusive easements may not be divided.  Exclusive easements in multiple persons may be divided but the easement or profit must be used as a single unit (One stock rule).  Diminution in value rule: both parties have the right to use the easement as long as either party’s use doesn’t diminish the value of the other’s. 
2. Affirmative or Negative

a. Affirmative: permits a person to use the servient estate in a specified manner. (e.g. lay utility lines)
b. Negative: confers only the right to prevent specified uses of the servient estate; confers no right to use the servient estate. Can only be created expressly in assigned writing. 

i. Only allowable in four categories: L.A.S.S. (Light; Air; Support; Stream Water from artificial flow); some jurisdictions allow neg easement for scenic view.

Easements in favor of a third party: 

· C/L rule: Majority of courts treat reserved easements in favor of a third party as void. 

· E.g. if Carolyn wishes to convey Blackacre to Jake but reserve an easement for parking in favor of Liza...she must first convey it to Liza, who would then convey to Jake, reserving an easement in favor of herself. Or, she could convey an easement to Liza, and then sell the property to Jake, subject to the easement.

· Minority approach is to recognize reservations of easements in third parties

· Willard v. First Church of Christ (Cal. 1972): McGuigan conveyed lot 20 to Peterson by a deed that reserved an easement for parking for the adjacent church.  Peterson conveyed lot 20 to Willard in a deed that didn’t mention the parking easement. Court ruled in favor of the Church and recognized the easement for parking, holding that the C/L rule frustrates the clear expressions of grantor intent and it produces an inequitable result b/c the original grantee has presumably paid a reduced price for title to the encumbered property.

2 Kinds of Implied Easements

1. Easement Implied from Prior Existing Use: where property has been divided by a common owner and prior to the division one portion of the property has been used in an easement-like fashion for the benefit of another part of the property
What factors are used to establish easement implied from prior use?

· Common owner – prior to division, the quasi-servient estate and the quasi-dominant estate must be owned by the same person.  If the owner & grantor retains the quasi-servient estate (the burdened part) the implied easement is by implied grant.  If the owner & grantor retains the quasi-dominant estate (the benefited part), the implied easement is by implied reservation.
· Reasonable necessity – the prior use must be reasonably necessary for the use and enjoyment of the quasi-dominant estate. (where it would be costly or difficult to use the dominant estate w/o the easement, or where the price paid for either the dom or ser estate reflects the existence of the easement) Some jurisdictions require strict necessity.
· Continuous use – prior use must be continuous, not sporadic. (easement must be embodied in some permanent physical alteration.)
· Intended continuation – the parties must intend, at the time of division, to continue the prior use
· Existing use – the prior use must be existing at the time of division
· Apparent – prior use must be apparent, which doesn’t necessarily mean visible. (its apparent if it could be detected, or even inferred, from a reasonable inspection of the premises.)

Example:

· Van Sandt v. Royster: when the “downstream” owner, sued to enjoin “upstream” owner from continuing to use a sewer line that was constructed by prior common owner, the KS supreme ct held that an easement by reservation implied from prior use had been validly created by the prior owner when she conveyed title to each of the two “downstream” lots.  The court rejected a prior view that when an easement implied from prior use is created by implied reservation, strict necessity is required.  The court ruled that the sewer line was apparent b/c later buyers should have inferred the existence of some sewer by noting the existence and operation of plumbing fixtures, and could have employed a skilled plumber to detect the actual location of the sewer.
2. Easement from Necessity: where property has been divided by a common owner in such a manner that an easement for access is necessary. 

What factors are used to establish an easement by necessity?
· Common owner: owner must own the landlocked parcel and the property over which the easement is created. In cases of multiple division, an easement by necessity is created at the moment a parcel is landlocked
· Necessity at severance: necessity must exist at the moment the property is divided. No prior use is needed.
· Duration: easement by necessity lasts as long as the necessity exists.
Example:

· Othen v. Rosier: Tx Sup Ct held that no easement by necessity had been proven across Rosier’s land, b/c there was no proof that when Hill, the common owner, had conveyed the property to Rosier’s predecessor it was that conveyance that landlocked the Othen parcel.  It appeared that at the time Hill conveyed the Rosier parcel Hill owned other land that was contiguous to both the Othen parcel and a public roadway.  Othen had an easement implied by necessity across some property but not across Rosier’s property. 
Licenses: Permission to enter the licensor’s land. Revocable at any time, unless the licensor makes the license irrevocable, either expressly or by his conduct.
How does a license become irrevocable?
· Intention: where the licensor expressly makes the license irrevocable
· Equitable estoppel: if a licensor grants license on which the licensee reasonably relies to make substantial improvements to property, equity requires that the licensor be estopped from revoking the license.  Licensor may not revoke the license and restore his premises to their former condition after the licensee has exercised the privilege given by the license and erected the improvements at considerable expense
· License coupled with an interest: where a license is tied together with some other legally recognized interest, the license is irrevocable until that other interest is vindicated.
· Policy arguments in favor of irrevocability: it’s unfair for the licensor to stand by and watch the licensee expend considerable money and effort in reliance on the license, then to rescind the license. Licensor is in the best position to prevent these reliance expenditures
· Policy arguments against irrevocability: estoppel penalizes the “good neighbor” who fails to say no until the improvement is completed. Licensee should pay the licensor the value of the irrevocable license (measured by the damage to the licensor’s land resulting from irrevocability)
Example:

· Holbrook v. Taylor (Ky 1976): Court held that Holbrook was equitably estopped from revoking the license to use a roadway, where Taylor had used the roadway to get to his home and carrying construction supplies, improved the roadway, and constructed a $25K house all with the actual or at least tacit approval of Holbrook
What’s the difference between an irrevocable license and an easement? 

· Easement is a property right that lasts forever, whereas irrevocable licenses last as long as they are necessary to serve dominant property.  

· Scope of easements are determined by reasonableness and ongoing property relationship.  Scope of license is fixed. 
Covenants
Real Covenant: a promise about land usage that runs with an estate in land, meaning that it binds or benefits subsequent owners of the estate. Can be negative promise (a promise not to do something) or affirmative promise (a promise to do an act). 
· Cannot be created by implication or prescription.

· If one party breaches a covenant made with another person – contract law governs.  
· Property law only involved where the covenant is sought to be enforced either by or against a successor to the estate in land who is burdened or benefited by the covenant.
· Note: covenant is not enforceable against an assignee who has no notice of it

Easement v. Covenant: easement confers rights to use another’s land; covenants do not. Real covenants are promises that land will be used, or not used, in specified ways.

Real covenant v Equitable servitude: 

· If Real Covenant ( remedy is damages
· If Equitable Servitude ( remedy is injunction; for benefit/burden to run to successive purchasers you don’t need privity
Elements for whether promise will run to successive purchaser:

In covenant problems, first ask is this a covenant or equitable servitude?
Then, ask whether the promise is negative or affirmative?
Then, ask is this about the burden or the benefit?
COVENANTS:
For BURDEN to run, must prove:

1. Horizontal Privity between originally promising parties when the promise was made. E.g. grantor-grantee or landlord-tenant or debtor creditor relationship or shared some servitude other than the covenant now at issue.  Difficult to establish in most fact patterns.  Absence of horizontal privity is the reason why many burdens will not run with the land.

2. Vertical Privity of Estate: it is necessary to prove that the successor acquired the exact same estate in land owned by the original contracting party. If something less than the original promisor’s estate is conveyed the burden does not run. So, if the original party has a life estate the other party must get a life estate for the burden to run.
3. Intent to bind successors: satisfied by an explicit statement in the covenant that it binds “successors, heirs, and assigns”
4. Promise touch and concern land: 
a. If NEGATIVE Covenant:  A burden or benefit of a covenant/servitude will touch and concern if it: (1) affects the use, enjoyment or occupation of land, and; (2) meets the expectations of the parties (i.e., the intent test); and (3) will not unreasonably interfere with the use of land, its marketability or its alienability (unreasonably is judged from society’s point of view); and (4) its enforcement is consistent with public policy (for example, it does not promote racial discrimination). 
b. If AFFIRMATIVE Covenant: affirmative covenant (usually the payment of money) must benefit the land held by the person who will be bound to pay the money. If the money will not benefit land, that is, the payment of money is for a personal benefit (in gross) then burden will not run.
c. Third Restatement says – don’t ask whether it touches or concerns, but should ask whether its unconstitutional, unconscionable, against public policy, etc. But courts have not adopted the Restatement b/c “touch and concern” gives more flexibility to courts. Restatement (Third) of Property, Servitudes (2000) § 3.1 Validity of Servitudes General Rule: A servitude is valid unless it is illegal or unconstitutional or violates public policy. Servitudes that are invalid b/c they violate public policy include, but are not limited to: (1) a servitude that is arbitrary, spiteful or capricious; (2) a servitude that unreasonably burdens a fundamental constitutional right; (3) a servitude that imposes an unreasonable restraint on alienation; (4) a servitude that imposes an unreasonable restraint on trade or competition; and (5) a servitude that is unconscionable. 
For BENEFIT to run, must prove:

1. Vertical Privity: The only time vertical privity will be absent is if A1 acquired her interest thru adverse possession.  

2. Intent to bind successors: satisfied by an explicit statement in the covenant that it binds “successors, heirs, and assigns”

3. Promise touch and concerns land: A burden or benefit of a covenant/servitude will touch and concern if it: (1) affects the use, enjoyment or occupation of land, and; (2) meets the expectations of the parties (i.e., the intent test); and (3) will not unreasonably interfere with the use of land, its marketability or its alienability (unreasonably is judged from society’s point of view); and (4) its enforcement is consistent with public policy (for example, it does not promote racial discrimination). 
Equitable Servitudes (Easier to prove than covenants)
For the BURDEN to run, must show: 

1. Constructive (by recording), Inquiry or Actual notice at the time you buy the land: assignees of burdened land had notice of the promise
2. Intent 

3. Touch & concern

For BENEFIT to run, notice is not required. 
1. Intent

2. Touch and concern
Burden/Benefit RULES:

· If burden touches and concerns and benefit touches and concerns, both run

· If benefit is personal, it will not run

· If the burden is personal, it will not run

· If the burden is personal and benefit touches and concerns, then the benefit will run (like benefits b/c tend to make property more usuable)

· NY rule: if burden touches and concerns, and benefit is personal, then the burden will not run (issue in Neposit)

· MD rule: if burden touches and concerns, and benefit is personal, burden will run.

Example:

· Tulk v. Moxhay: overrules English rule that required privity; court held that a promise can be enforced despite lack of privity, where there is notice of the covenant by the subsequent purchaser. Court considered equity factor - since the covenant affects the price of the property, it would be inequitable for the original purchaser to be able to sell the property for a greater price, in consideration of the assignee being able to escape from the covenant.
Can third party beneficiaries enforce covenants?

· Neponsit Property Owners Assoc v. Emigrant Industrial Savings: a homeowners assoc that did not succeed to any estate of the benefited promisee was able to enforce the benefit of such a covenant on the theory that it was the corporate agent of the owners of benefited estates. B/c the payment of the maintenance fee is essential to enjoyment of the property, the covenant “touches” the land, and is binding on subsequent purchasers.

Common Scheme Doctrine (Implied Restriction)
Courts will imply an equitable servitude when there is a common grantor who sets up a common plan that is apparent.  
· Exam hypo: At the time the developer sold the first lot under the common plan, he imposed a restriction on his retained land. This would mean that when he sold lot #5 to Don, even though Don’s deed was silent, Don took the land with the benefit of the restriction on the wetlands.
RULE: For reciprocal negative easement (implied equitable servitude), you must show:

· Common grantor (e.g. developer)

· At time the property is sold, there is already a general plan/scheme 

· What constitutes a scheme or general plan?

· Plan usually imposes uniform restrictions on all lots; but uniformity is not required

· Apparent, visible

· Reasonably necessary to make plan work 

**exactly the same as an implied easement from prior use (need common grantor, quasi-easement, arise at time of severance, apparent/visible, necessary)

Example:
· Sanborn v. McLean: court upheld an implied equitable servitude against construction of gas station in subdivision because Ds had “inquiry” notice that all lots were for uniform residential use.  Allowed courts to imply negative restrictions where there is a general plan.  

Eminent Domain
“Eminent Domain”: the power to “take” private property for public use (or for a public purpose) w/o the owner’s consent

· Eminent domain prevents those from holding out and charging overly high prices for land.

Four Elements:

1. Private property

2. Taking
a. General rule: if government destroys or substantially diminishes a landowner’s interest that would be considered property rights under the normal principles of property law, a taking of the property has occurred.

3. Public use or purpose

4. Just compensation

Constitutional Provisions re: Eminent Domain
· 5th Amendment “Takings” Clause: Nor shall private property be taken for public use (property rule) w/o just compensation (liability/damages rule).
· Takings Clause Test: whether the regulation deprives the owner of all economically viable use

· 14th Amendment “Due Process” Clause: nor shall any state deprive any person of life, liberty or property w/o due process
· Due process test: whether the law substantially advances a legitimate govt interest (Standard of review is deference to legislature; courts pull back)

· Equal Protection Clause: nor deny to any person...the equal protection of the law

Good v. Bad Takings
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Examples:

· Poletown v. City of Detroit (1981): court held that a municipality can use the power of eminent domain to condemn property for transfer to a private corporation to build a plant to promote industry and commerce, thereby adding jobs and taxes to the economic base of the municipality and state.  Deference to legislature in determining “public use.” City did not have a specific economic development plan.
· Berman v Parker: slum clearance in DC and land transfer to private developers for redevelopment purposes

· Hawaii Housing Auth v. Midkiff: state of Hawaii could take titles and redistribute to tenants to further the state’s purpose of eliminating the social and economic evils of a land oligopoly
· Kelo v. New London (2005): court upheld government’s economic development plan as a “public purpose” within the meaning of the Takings Clause of the Fifth Amendment.  Deference to legislature when it’s purpose is legitimate and the means are not irrational.
TAKINGS ANALYSIS:
For exam, what is govt doing? ( What standard applies?
· What is government regulating?

· Noxious use / Substantially advance legitimate state interests e.g. Hadacheck ( per se no taking

· Permanent, physical invasion e.g. Loretto ( per se taking

· Permanent, total taking (deprived of all econ value) e.g. Lucas, Penn Coal ( per se taking, unless the use they prohibit is a background common-law nuisance or property principle.
· Permanent, partial regulatory taking e.g.  Palazzolo, Tahoe, Penn Central ( balancing test 
· Temporary regulatory taking e.g. Tahoe ( balancing test 
· Temporary, physical invasion e.g. Tahoe, Loretto ​( Balancing
· If taking, then compensation is required.  If no taking, then no compensation.
General Rule:

· If zoning restriction is legitimate use of police power then not a “taking” ( no compensation req’d

· If not legitimate use of police power ( taking and just compensation required

· Permanent physical invasions by govt ( always a “taking” (see Loretto)
Tests for determining whether a zoning reg constitutes a “taking”:
· DIBE (Distinct Investment Back Expectations): This refers to the idea that when the coal company sold property at the lesser value that it was an investment b/c they had an expectation on how the law at the time would work with respect to that property. This asks whether the person had a reasonable expectation on profit, and if the government came along and changed the rules. If they changed the rules than the government tricked the investor and the court thinks there should be some compensation. 
· Diminution in Value : when the government regulates in someway that diminishes your value in property, it is a taking. This is b/c it is essentially the same as occupying the property b/c they have regulated your value to zero. Later court use the term Economic Loss, Scalia uses the term Loss of Economic Viable Use. The question is what happens if the taking is less than 100% of the value. The court said basically that as long as you have some reasonable use than it is not a taking. As long as you have some use it is not a taking. If you can divide a property interest into segments, and can say that a particular segment has been taken 100% then you have a taking. The latest case, Tahoe Case, rejects conceptual severance. 
· Penn Central Balancing Test: 
1. Economic impact/Diminution in value (obj) – asks whether your property has been devalued; 
2. DIBE (subj) what have you done to realize return from your property and how has that been frustrated; 
3. Character of Government Action; 
4. Nuisance/Noxious use. 
Arguments against zoning:

· it works unfair distributions of wealth, promotes economic and racial segregation, and invites and responds to special influence.  Should curtail zoning in favor of less centralized means of control, primarily nuisance law and restrictive covenant
· compensation for zoning regulations: Transfer Development Rights (TDRs) – if you are restricted in some way for property #1 then you can transfer your rights from property #1 to property #2 – compensation for restriction on property #1
Zoning Ordinance Cases:
· Village of Euclid v. Ambler Realty Co 1926: Ps challenged a zoning ordinance that limited the area to residential development only, and decreasing the value of the land.  Test for Constitutionality of Zoning Ordinances: are the reasons for the ordinance arbitrary and unreasonable, having no substantial relation to the public health, safety, morals or general welfare?  If the validity of the legislative classification for zoning purposes be fairly debatable, then the legislative judgment must be allowed to control.  Court held that the reasons for segregating apartments, business and industry are sufficiently cogent to preclude court from saying that the zoning laws are arbitrary and unreasonable, having no substantial relation to the public health, safety, morals or general welfare

· City of Ladue v. Gilleo 1994: court held that city zoning ordinance that restricts signs on residential property violates city resident’s right to free speech. Court reasoned that it was content-based ordinance b/c the city treated commercial speech more favorably than noncommercial speech, and favored some kinds of noncommercial speech over others.  Two grounds for challenging the constitutionality of a municipal ordinance regulating display of signs:

1. the measure in effect restricts too little speech b/c its exemptions discriminate on the basis of the signs’ messages

2. the provision prohibits too much protected speech

· Hadacheck v. Sebastian: court held that city ordinance did not violate due process b/c it was a valid use of police power, not a taking b/c no physical invasion or transfer of title. Court says this a police power issue – brick burning is noxious use. Court considered whether the end was legitimate and if so, whether the means were reasonably related. 
TAKINGS CASES:
· Penn Coal v. Mahon 1922: court held that an act which destroys previously existing contract and property rights is not a legitimate use of police power.  The court reasoned that the restriction upon mining abolishes a valuable estate established by contract with the plaintiffs, and the restriction cannot be justified as a protection of personal safety b/c that could be provided for by notice. Diminution of value – the restriction destroys existing rights of property and contract.
· Dissent: this is a restriction on noxious use and therefore the police power is legitimate and no compensation is required.  Restrictions imposed to protect the public health, safety, or morals from dangers threatened is not a taking. W/r/t Diminution of value, court should consider value of the whole property not just the coal.  
· Penn Central v. City of NY 1978: court held that NY landmark preservation law did not effect a “taking” of property.  Establishes Balancing Test (pro-govt regulation). The public good (preserving landmarks) outweighs the harm to the individual. The use of the rest of the property – grand central terminal – is still in place, so not a 100% diminution in value – no taking under economic loss test. Penn Central’s primary expectation is to use how they are using it now so no distinct investment-backed expectations. They ought to have known that there was the potential that they might be regulated from building above the terminal based on historic law. Character of govt action – no physical invasion in this case.
· Loretto v. Teleprompter 1982: court held that a permanent physical invasion of cable lines on Ps property constituted a taking by the govt, w/o regard to the public interest that it may serve. This is a per se rule, saying that whenever government requires a personal invasion of your space, no matter how small, that is a taking.  
· Blackmun Dissent: Potentially dangerous decision – would discourage govt regulation if they have to pay compensation for every physical invasion.  Opens door for some use restrictions to be tested under per se rule rather than balancing test

· Lucas v. South Carolina Coastal Council (1992): New law passed two years after P bought lots on coast that barred P from building any permanent, habitable structures on his lots in order to protect people and property from storms, high tides, and beach erosion.  Rule: a regulation that deprives an owner of all economically valuable use of property by prohibiting uses that are permitted under background principles of property and nuisance law results in a taking, and thus requires compensation.  On remand, state court must consider the 1) degree of harm to public lands and resources, or adjacent private property posed by the claimant’s proposed activities, 2) the social value of the claimant’s activities and their suitability to the locality in question, and 3) the relative ease with which the alleged harm can be avoided through measures taken by the claimant and the government.
· Blackmun Dissent: an act that seeks to prevent serious public harm is a regulation of noxious use and valid use of police power. No economic loss in this case, as the property can still be used for swimming, picnicking, and camping. P still has the right to exclude others, and the right to sell this valuable land.  Court “launches a missile to kill a mouse” by issuing sweeping new rules to decide such a narrow case.
· Palazzolo v. Rhode Island 2001: state denied P’s petition to develop the land. Court held that P was not deprived of all economic use of his property b/c the value of the remaining upland portions is substantial.  Court rejects the notice defense - the lower court erred in ruling that acquisition of title after the effective date of the regulations barred the takings claims.  
· Tahoe-Sierra: temporary, regulatory taking ( balancing test. Ps argued that people could not use their property during the limited period so it was a taking.  Stevens uses the value of the property rather than use...since value stayed the same during the period of time. In terms of value there has been no loss.
· Lingle: A govt regulation that fails to advance a legit purpose is not a taking, but merely a failed regulation.
Exam HYPO

· Wetlands regulations are valid under the police power since they serve a legitimate public purpose. However, a regulation that goes too far in its impact on an individual may be challenged as a taking.  
· Since Bob had applied for permit and was denied, he is making an “as applied” rather than facial challenge to the regulation. This sort of challenge may be easier if he can prove a serious impact on his plans.  
· Some regulations are per se takings, other are not per se takings, and all others are evaluated by a balancing test.
· Another factor is how the court would conceptualize the property taken. The court might consider the whole parcel of land – then the claimant probably still has most of the use he planned. 
· Wetlands regulation is not a normal nuisance regulation, so county cannot complain that their there was no taking b/c it was just controlling a nuisance

· If claimaint cannot establish a per se taking, then court would consider the regulation as a possible partial taking and apply the Penn Central balancing test.
· Even though he knew of the regulations before purchasing the land, this would not prevent him from challenging the regulations. (Palazzolo) However, notice of the regs will diminish the strength of his IBE argument.
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