TO DO:  
· Review Thruston v. Minke thoroughly.  Pp. 99-100, supp matt.  

· Note:  Do something for law (damages? What else) v/ Equity (foreclosures, injunctions, what else.
· Return to Tulk and Perry.  

· Do note cards ffrom covenants between owners in fee cont’d.
I. BASIC CONCEPTS IN PROPERTY
a. Property:  Various definitions:  1)  Economic wealth, 2) legal relations between persons with respect to a thing, 3) the thing with respect to which legal relations between persons exist.
b. Property Interest:  Presently existing aggregate of rights, privileges, powers, immunities, duties and obligations with regard to a specific thing, which exists only in a particular person , and which is good against an indefinitely large number of persons.  It is both subject to ownership with respect to the thing and a portion of the present ownership of the thing.  
i. Classifications:
1. Possessory:  entitles O to present possession of the thing.  An interest which will or may entitle O to possession at some time in the future.  
2. Non-possessory:  O is entitled to neither present possession nor possession at any time in future (e.g. an easement)
3. Present interest:  entitles O to immediate present possession or enjoyment of such specific thing
4. Future interest:  presently owned interests which entitles O to future possession or enjoyment.  Is not, but will or may become a present interest.  Measured in terms of duration.  Certainty not essential.  Possibility of possession or enjoyment at some time in future is sufficient.  
5. Legal interest:  has origins in principles, rules, and remedies developed and enforced in courts of law.  Enforceable in courts of law and equity.  Present or future.  
6. Equitable interest:  has origins in principles, rule, and remedies developed by courts of equity.  Enforceable in courts of equity only.  Present or future.
ii. Characterizations:
1. Real property:  All interests existing in, or with respect to, land.  Includes estates, easements, profits, mineral rights, etc.  Non-freehold estates generally excluded. 
2. Personal property; Includes all things other than interests in land.
a. Tangible (chattels): Have material existence – can be seen and touched and are capable of being physical evidence.  Not included:  those things which are evidence of legal rights, eg. Stock certificate, bond, prom notes.  
b. Intangible: Have no material existence.  
c. Ownership:  Present legally recognized and enforceable relationships between persons with respect to a specific thing.  Owner presently  has an interest or aggregate interest in thing.  Ownership is of all rights, privileges, powers, immunities, duties, obligations.  
i. O carries with it the right to possession.  At common law, one had to demonstrate better right to possession.  Generally, one would plea ownership.
ii. Of personal property:  Ownership of a ‘thing.”
iii. Of land:  Ownership of interests in land.  Divisible.  
1. Ownership of an interest in land, measured in terms or duration, which is, or maybe become, possessory – is ownership of an estate in the land.  
d. Types of action
i. Res:  Roman law action to recover.
ii. Replevin:  Action for repossession of personal property wrongfully taken.   D may hide or destroy property.  DOUBLE X
iii. Detinue:  Action for repossession of personal property wrongfully taken.  D has option of paying and keeping property.  DOUBLE X
iv. Trover:  Recovery for damages for the conversion of personal property.  
II. POSSESSION

a. Types of possession:
i. Possession in Fact:  Exclusive physical control or detention of a thing.  
ii. Custody:  PIF without the mental element
iii. Actual Legal Possession (possession in law):  1)  Exclusive physical control or detention of a thing with 2) a manifested intent to exclusively control the thing on one’s own account and in his own name.  

1. Does not have to be within ones hands.
2. Manifest intent does not need to be indefinite or for exclusive benefit (e.g. you borrow car from friend [unless O watching you in car (custody [bailment])
iv. Constructive Legal Possession:  ALP gives up exclusive physical control but retains the manifest intent to control.  
1. Examples:
a. e.g.  When ALP’r gives custody, but not ALP to another, the ALP’r  has CLP.  
b. e.g.  purse strap breaks, purse falls, purse becomes lost.  No ALP, but CLP.  If finder knows owner and doesn’t return ( theft.  
2. Master/servant relationship:  Keeper has custody and O has CLP.
3. Merchant/customer relationship:  Customer only has custody and merchant retains CLP.  Store controls what you do while in store.  
4. Any time one is handed something for a specific purpose, and you are in the vicinity to reserve the right to control the thing, you are in custody and the other has CLP.  
v. Exam Tip!:  Statutes may define possession differently.  Some require ALP others custody (e.g. prohibition laws.
b. Rights and duties of possessors without previous owner
i. Acquired by taking possession.
ii. Wild animals (exclusive physical control of something mobile w/out an owner)
1. Rule:  One must deprive the animal of its natural liberty and render escape impossible (e.g. trapping, killing, mortally wounding)  
a. Pursuit, alone, does not equate to possession (unless also mortally wounded)
b. Note:  If one opens safe widely, then animal not deprived of liberty.  If opened only slightly, possession acquired.  If animal then escapes, several other tests may be applied depending on outcome you desire.  
2. Policy considerations:  Standard lowered for commercial hunting/fishing.  We don’t want people interfering with commercialization.  

3. Exception:  non-movable animals (oysters, clams, etc.).  Deemed to be owned by owner of property.

4. Losing possession: generally, if wild animal escapes, finder takes ALP.  Three exceptions:

a. Intent to return

b. Hot pursuit:  Owner immediately pursued animal 
i. C.L. Rule: If hot pursuit discontinued, finder takes ALP.

c. Non-native to locality:  animal is taken from locality to which it is not native and animal has escaped from place which is not its natural habitat.
d. Domesticated animals fall under normal finders rule.  DOUBLE X.
5. Exam Tip!:  Its not about animals (  know that there are several ways to skin a cat.  There frequently is a way to get the result you want from putting the result from a category working against you into another.  

iii. Abandoned property

1. Rule:  Finder must give notice of claim of possession (fact specific determination), otherwise it may appear that he himself abandoned.
a. Note:  Shipwrecks generally covered under salvage law.  

2. Abandonment:  Leaving and relinquishing all claims.

c. Unconscious possession
i. Larceny (distinguished):  Trespassory taking and carrying away of personal property from the legal possession of another without his consent and with the intent to permanently deprive that other thereof without claim of right. 

1. Intent to steal must exist at time thing taken from possession.  
ii. Rule:  One cannot have ALP of something that one does not actually know that they control (  mental element missing.  

iii. Exceptions:  
1. Expectability:  If you have ALP, you are normally deemed to have possession of the reasonably expectable contents of the container, even though you have never opened have no actual knowledge (sometimes will be clear, others will be factual)
a. Note:  One can own something that they don’t know they possess (e.g. mother dies, necklace bequeathed, inheritor doesn’t know,  but owns).
2. Value/Identity Dichotomy:  
a. Normally, if I hand you something, you acquire ALP (exception:  watchmaker).  

b. Mutual mistake:  

i. Mistake of value:  mistake will not prevent transfer of ALP.

ii. Mistake of identity:  one gives only custody.

iii. E.g.:  Woman gives topaz thinking a topaz.  Stretched example:  farmer sells cow not knowing pregnant ( identity?  It is a different thing.  
3. Intent to Examine:  If you open thing to examine, someone comes along and takes it, and gets first look.  That person will be punished for interfering with intent to examine.  (Note:  First person to examine has possession).  The party who intended to examine has better right than person who interferes. 

d. Finding:  Rights and obligations of possessors of property with  previous owner
i. When does one become a finder?

1. Must locate the thing

2. Must take ALP.

a. Did F exercise control?  Did he move? Look into?

ii. Rule:  A finder has a better right to possession of the thing found that anyone else in the world except the true owner and the prior rightful possessor.  

1. Note:  A prior rightful possessor is someone who gained ALP [includes thieves]

2. Exceptions:  The unconscious possession rules apply to finding.

a. Expectability

b. Value identity dichotomy.  FIGURE OUT HOW.

c. Intent to examine.  

iii. Additional Exceptions – who has better right?:  
1. Question 1: Finder v. Landowner (O of title, or T in ALP)
a. Question 2:  If F, who is he?

i. Trespasser:  Most courts will favor landowner (unless vacant ( no ALP)

ii. Employee:

1. If found in course of employment, employer is finder.  Agency relationship.

2. If found while not in course of employment, employee has finders rights.

3. Unanswered!:  What if F is an independent contractor?  

iii. Invitee:  Courts split

1. Presumption is that ownership of the thing is within the locus in quo:  possession of land carries with it everything attached to or under.

2. Common law rule:  possession protected.  Possessor, not owner will often have better right.

3. Sharman rule:  Whoever possesses the land has prior possession of those things on, attached to, or under the land.  

4. Generally, if thing attached to land, or if thing came to land before finder took possession, most courts will award to O.  If thing found atop the land, or if thing was in possession of F before coming to land, tendency to favor O and others will favor F.  

a. Rationale:  Discouraging people from interfering with ownership

b. If O is never in possession of land/not in possession when thing comes upon,  tendency to favor F (he could not be prior rightful owner of the things upon it ( no intent to exclude

c. Public-private distinction:  Most courts make a distinction between private and public property and say that things on public property belong to F ( no landowner exercising exclusive right to property.
i. Unanswered!:  What about a really big party at house for entire town?  Is it semi-public for the day or will it be treated as private?
2. Question 3:  Owner v. Tenant

a. If between O and T, then case will depend on whether on, under, or attached to ground.  

i. Unanswered!:  What if thing half buried?  

b. If found atop, usually goes to T, unless F was an employee (  as agent of O, F gave O prior legal possession through agency. 

3. Mislaid property:  Tendency to favor landowner if lost, but only because you can’t remember where you put it.  R:  Owner of thing may want to go look for it, in which case, it is best to leave where found.

4. Exam tip!:  There will be a theory for every party to potentially win.

5. Note:  Double unconscious possession:  ring in snake.  Think about:  when did ring go inside snake?

iv. Duties of finders
1. Must be legal finder.  If not(no liability

2. If a legal finder( duty of reasonable care
a. Can be liable for negligence if lost, damaged, stolen, or strayed.  Also can be liable in trover if you refuse to return once O finds you.

b. No right of reward at common law.

c. F entitled to reimbursement for reasonable costs.  
III. ADVERSE POSSESSION

a. General:
i. May give claim of right to all including previous owner.  
ii. May apply to personal property.  Problem (  generally not open/notorious.
b. Rule:  

i. There must be a statute of limitations limiting the period within which one can bring an action to recover possession of land; and

ii. AP must have AP’d the land for the statutory period.

iii. To be adverse, the possession must be:

1. An actual, exclusive, open, and notorious possession, which is:

2. Continuous for the statutory period; and is

3. Hostile and under claim of right.
c. Definitions:

i. Ejectment:  Action to remove someone from your land.  
1. Note:  You can also bring proceeding in equity to “quiet title.”

ii. Corporeal:  Capable of being possessed.

iii. Freehold estate:  Interest in land for more than a period of years.

d. Statutes of limitations

i. Rationale:

1.  administrative convenience 

2. fairness ( fair to reward someone who has, for long period of time, been making productive use of land.

ii. AP begins to run only once O has COA.  

iii. AP exception to SOL’s:  Generally, SOL only bars a remedy, not the right.  However, if you have AP land for statutory period, and have met judicially imposed requirements, not only is remedy barred, but so is right (e.g.  after SOL, AP goes on vacation.  Cannot peacefully reclaim home)

iv. Exam tip!  Not all SOL’s  specify a time.  You cannot assume.  Between 5-30.  15-20 (MD) average.

e. Actual and exclusive possession (  ALP

i. ALP:  Possessor is asserting right and power to exclude all others from the property.

1. Normally, possession must be ALP, not CP.  

a. Exception:  FIGURE OUT.

2. Note: Real property is not exactly same as personal property.  More difficult to demonstrate exclusivity (  can’t just get hands around.

ii. Requirements:

1. Rule:  AP must use the land in such a manner as the average owner would use it.  Doesn’t matter what O would do.  Objective test.  
a. Wild land:  not capable of cultivation or residence

b. Non-wild:  Capable of cultivation or residence.

i. To AP non-wild land, one must do as normal owner would do.  Cultivate, etc.  

c. Unanswered!:  Would a nature preserve be an acceptable use?  What if it was home to wild animals?

2. Did AP make improvements to land?  (  will demonstrate exclusivity.  

f. Open and Notorious
i. Rule:  AP’s possession must be such that if O came by to inspect land by reasonable means, either in person or by agent, he would become aware that AP is there and shouldn’t be.  
1. Rationale:  Putting owner on notice.  
2. Unanswered!:  What if land is wild and AP comes only on weekends?  Courts go either way.  
3. Cave cases:  Ownership separated from sub-surfaces:  AP’s possession not open and notorious.
ii. AP of portions of land, but not all.
1. R.  Normally, you only claim ownership of that portion of land which you AP’d during the statutory period.
a. Exception:  Color of Title:  Written instrument which purports to but does not in fact effectively convey title to land in question.  
i. e.g.  Tax deed (note:  only gets defeasible title, must pay taxes.  Given time to do so) (note II:  paying taxes will generally only be evidence of exclusive ownership, but is not required in most states)
ii. e.g. A gives titled to B, but doesn’t actual own blackacre.  
b. Note:  Does color of title actually give notice?  Does anyone actually check?
g. Continuity in AP
i. R.  To acquire ownership of land by AP, the AP must be continuous for the statutory period.  

1. AP may be actual or constructive.  If AP ceases to actually possess the land, but does so without abandoning his possession, then he is in CLP.

ii. Seisin: Possession, actual or constructive, claiming a possessory estate of freehold of the land. 
1. R.  There must always be some identified person who has seisin of the land.  Seisin cannot be in abeyance (someone who owed feudal duties to the king). 
a. Possessory estates:  ???
b. Estate in Freehold:  An interest in land greater than a period of years.
i. Fee simple:  Greatest interest one may hold.  Has the potential to last forever.  Often, person in FS is considered O.  
1. Remember, common law did not think in terms of O, but in terms of possession.  
ii. Life Estate:  Interest which lasts throughout the duration of a person’s life.
c. When someone enters land in AP, their ALP supercedes/disseised O.
i. Once Ap disseises O, O’s only transferable interest in his action in ejectment.  
iii. Interruptions
1. R.  The moment there is an interruption, seisin will return to O and AP’s AP will terminate.  If AP returns, a new cause of action begins and statute starts to run all over again.  
a. Intent to Abandon.  AP must leave with the intent to abandon, otherwise, he’ll have CLP 
i. note:  at some point this will become too attenuated, e.g. working in Alaska for 2 years but planning to return
b. O Brings Action.  If O brings action, AP is interrupted as of the day that ejectment is filed.
c. AP Recognizes Superior Title.  e.g. if AP accepts lease from O.  e.g. O knows over line and says, “its OK, you can use it.”
iv. Tacking

1. R.  Successive AP can be done only if seisin of original AP is not interrupted.

a. Privity Of Estate required. 

i. AP must transfer ALP (his possessory interest)

ii. There must be no instant where seisin could return to O.  

iii. There must be mutual consent (otherwise(gap)

1. Gifts:  Mutual consent presumed. 
b. Agency theory
i. AP (5)(L for life (15/10), then to R and his heirs (5)

ii. C.L.  Transferee (L) takes seisin for himself (life) and for R.  
c. Incomplete transfer (e.g. x-fer of ¾ of AP’d land)
i. R.  If there is evidence that AP intended to convey all of land to X, then X may tack the land not described in deed (mutual assent).  Otherwise, X only gets land described.  
v. AP’s interest is the interest of the person rightfully in possession of the property when he entered 
1. GET NOTE CARD 5 AND PUT HERE!!
2. O (valid x-fer) (L for life, then to R and his heirs.   AP commences AP:  
a. Prior to transfer.  
i. If AP in for full statutory period, he gets FSA.  
b. After transfer, and: 
i. During L’s Life:
1. If AP in for full statutory period, he gets L’s Life estate.   R.( L has the cause of action.  
2. R has no interest.  To bring action in ejectment, you must demonstrate right to possession.  (note:  R may have interest in equity)
3. If L dies before statutory period, SOL interrupted because R did not have COA.  

ii. After L dies:

1. If AP in for full statutory period, AP gets R’s FS.

h. Hostility and claim of right

i. General

1. Hostility v. Claim of right.  These are factual determinations.  In some J’s the same, others not.  Generally, possession is COR.
2. In some jurisdictions, color of title is required.  However, in any jurisdiction, COT is strong evidence.
ii. Hostility
1. Possession that is inconsistent with the rights of the true owner.  

2. Cannot be permissive or acknowledged to be in subordination of the rights of the true owner.

a. Permissive v. Acquiesced:  If AP goes on, owner knows but doesn’t do anything, this is acquiescence.  Acquiescence doesn’t preclude AP.  

b. Presumptively permissive possession:

i. P by agent or employee

ii. P by tenant 

1. (e.g. Father gives BA to son.  Son permits father to remain as tenants.  Father did not AP, particularly when telling everyone he was his son’s tenant)

iii. Mortgagee (lenders)

iv. Family and friends

v. Cotenants (unless co-tenant clearly indicates that he intends to possess adversely)

c. Acknowledged: AP can be destroyed w/out lawyer by O saying “I understand you are on my land, I give you my permission.”  (Note:  Generally requires mutual consent)

iii. Claim of Right:  The intent to claim to the exclusion of everyone in the world except the true owner.  Three conflicting views of this:
1. Some J’s:  AP must have entered with good faith claim of title (e.g. boundary dispute)
a. Problem:  Intent of AP hard to determine.
2. Most J’s:  Same thing as actual, exclusive, open, notorious (AP must use/enjoy continuously for statutory period as the average owner of such land would use it, and without the consent of the owner.  Exam tip!  This is good short language.  
a. AP intent irrelevant ( objective test.  
3. Some J’s:  Willful wrongdoers precluded.
iv. Boundary disputes
1. When all requirements of AP are met, except hostile/claim of right, there are two views:
a. Maine View (Minority):  AP must have been willful wrongdoer.  He would have intended to possess whether he owned it or not (actual knowledge).
b. Connecticut View (Majority):  If AP enters thinking land is his, but would not have entered otherwise, this is nevertheless sufficient.  
i. Disabilities
i. R.  People w/ legal disabilities (minority/mental incompetency) cannot transfer land without a guardian.  
1. Generally, the disability must exist at time AP enters (MD).  In others, AP extends for period of disability.
ii. All J’s have statute providing that if O has a disability when AP enters, the SOL will be extended.  There are two view:
1. Many J’s (MD) SOL will extend for a certain limited period of time after O loses disability.  Minors: when they attain legal aid/age.  Mentally incompetent: when they become competent, or when they die and property goes to another.
2. Other J’s:  SOL will not start to run until disability terminates.
RIGHTS WITH RESPECT TO ONE’S OWN LAND
IV. ESTATES
a. Defined:  An interest in land that will or may become possessory
b. Terminology
i. Words of purchase:  indicate who the grantee of the interest in land is.  Might be by deed, or will.
ii. Words of limitation:  indicates what kind of interest the grantee gets.
1. Words of inheritance: subclass of limitation.  Indicates interests which may be inherited by heirs at death.  
iii. Heirs:  people who should take one’s real property upon death without will.  Do not exist until death.
iv. Next of kin:  people who will take personal property upon death without will.
1. Most J’s: next of kin, decedents, heirs turn out to be the same.  
c. Overview

i. Ownership:  Ownership of interests in land, divisibly in terms of quantity and duration.  Two types:
1. Allodial:  Ownership of the thing itself.  Every possible interest one could have.
2. Tenurial:  Holding interest in the land of another.  
ii. Classifications of Estates
1. In terms of duration:
a. Freehold:  Interests in land having a duration of more than a term/period of years 
i. Fee Simple Absolute: FSA
ii. Fee Simple Defeasible: FSDef.
1. Determinable:  FSD
2. Condition Subsequent:  FSCS
3. Subject to an Executory Limitation. FSEL
iii. Fee Tail (Fee simple conditional)
iv. Life Estate
v. Exam tip!  Pay attention to effective dates of statutes.  Law at time of effective date will determine classification and ultimately the result.  
b. Non –Freehold:  Interests in land having a duration of a term or period of years or less(classified as personal property and chattels real.  
i. Terms of years
ii. Periodic (month to month)
iii. At will
iv. At sufferance
c. Future:  Presently owned, entitles the owner to future possession or enjoyment.
d. Present:  Presently owned, entitles owner to immediate possession or enjoyment.
2. In terms of quality:
a. Legal:  Enforceable in court of law and court of equity.
b. Equitable:  Enforceable only in court of equity.
i. For this class, interests are legal unless separated.  Three situations:
1. Trusts:  Trustee has legal title.  Beneficiary have purely equitable interests.  
2. Specifically performable K for sale of land:  Land is unique, so P seeking performance (only when no adequate remedy in damages [legal].  Buyer owns equitable interest with the obligation to pay purchase price.  Seller owns is a bare legal title to land in trust for the buyer ( right to receive proceeds.
3. Mortgage in “title” state:
a. Title state v. Lien state:  In title state, (MD) borrower keeps equitable interest bank keeps legal.  Lien state, lender gets security interest, borrower keeps legal and equitable.  
d. Estates in Fee Simple (NOTE:  RUN THESE BY SUPP. MATERIALS TO DOUBLE CHECK)
i. FSA
1. Future Estate:  None
2. Duration:  Unlimited
3. Transferability:  By deed, will, or intestacy

4. Language Creating: “A and his heirs,” “A, his heirs and assigns,”  “to A”
a. C.L Rule:  The words and his heirs were essential to create inter vivos transfer of FSA.  But if conveyance is by will or is of a purely equitable interest, A gets whatever the grantor wanted him to have (usually FSA)

b. Statutes.  Many states have statutes eliminating the need for specific language creating FSA (MD §4-105).   A will get whatever O intended him to have. 

c. Examples:

i. O( to A and his heirs.  A gets FSA.  

ii. O( to A.  A gets life estate.  O has future interest in reversion.  W/Statute, A gets whatever O intended.

iii. O(to A in fee simple. A gets LE.  O has future interest in reversion.  W/ Statute, A gets whatever O intended (note:  O’s intent is clear)

iv. O(to T and his heirs in trust for A.  T has purely legal interests in FSA as trustee.  A has purely equitable interest as beneficiary.  Duration of A’s interest is whatever O intended, presumptively an FSA.  

1. Note:  no transfer of seisin (thus no magic words) necessary for transfer of purely equitable interest.   A’s interest whatever O intended.

v. O(to the heirs of A.  If A dead at conveyance, A’s hears are ascertained or ascertainable.  They will have FSA.  If A alive, A’s heirs (unascertainable) have executory interest.  O has FSEL
1. Double Duty.  Heirs read to say “to the heirs of A and their heirs.”
ii. FS Defeasible 
1. ExamTip!  Know how to draft an interest that will, without a doubt, create a particular interest.  Know also what to do with “questionable” estates.
2. ExamTip!  Possible Scenario:  Grantee concedes violation of transfer, but claims FSA based on AP.   
3. FSD

a. Future Estate:  Possibility of reverter (note:  What you don’t give away you keep(O kept absoulte)
i. C.L. Rule:  Reverter not transferable during lifetime.  If O tried to transfer, it was likely destroyed.
ii. Modern Rule:  Several states (MD 6-101, 6-105) have statutes making reverter alienable.  Few jurisdictions make alienable by judicial decree. 
iii. Problem:  Rule of perpetuities (limits contingent future interests) does not apply to reverter.  

1. Statute:  Many states limit this period (MD 6-101, 6-105:  30 years if conveyance after statute.  If before the statute, O must re-register every 30 years).  (Note:  Statutes do not apply to FSEL because they were subject to rule of perpetuities.  

iv. Waiver or estoppel:  Generally, waiver or estoppel will nor preclude reversion because event automatically sends back seisin.

b. Duration: Potentially infinite, so long as event does not occur

c. Transferability/Alienability: Deed (inter vivos conveyance), will, intestacy
d. Termination:  Automatically and naturally (note:  may never happen)
i. Automatically:  Immediate upon the happening of the event.

ii. Naturally:  Any interest defeasible by words of limitation expires naturally ( the time for which it is limited expires.

e. Language Creating: So long as, until, during the time that ( Words of special limitation(duration.

f. Example:

i. O(A and his heirs so long as the premises are used for residential purposes.  

1. A has present, possessory FSD.  R(Made defeasible by words of duration.  Nothing to keep him from taking present possession.

2. O has future interest in possibility of reverter in FSA.  R(Someone must always have FSA in order to keep seisin.   

4. FSCS

a. Future Estate: Right of Entry

i. C.L. Rule:  Future interest not alienable during life.  Would probably result in destruction.  

ii. Minority of J’s:  Some states have a statute providing for alienability during life (MD).  However, law not as friendly as with reverter.

iii. Waiver or estoppel:  Waiver and estoppel can be used in appropriate circumstances to preclude O from being able to exercise right of reentry (note:  keep this in mind when determining what form of FS to use).

1. Statutes of Limitation:  

a. Gen. Rule:  Occurrence of the event does not give cause of action in ejectment.  O doesn’t have COA until he opts to reenter and terminate.  (Note:  policy problems, sitting)

b. Statutes (many J’s): Shorter limitation for actions of ejectment seeking to exercise right of reentry (MD 7).  They also frequently provide that COA starts when the event occurs.  

b. Duration: Potentially infinite, so long as event does not occur, and then until the holder of the right of entry timely exercises the power of termination.  

c. Transferability: Deed, will, intestacy.  Alienable during life.  
d. Termination:  Terminates unnaturally.  O must reenter and terminate --(must exercise power of termination. 

i. C.L. Physical reentry required.

ii. Today, O can “enter” by bringing action in ejectment.  

iii. Note:  This is good for leasers.  Property rates may be low so its best to keep on land than kick out.  

e. Language Creating:  1) but if, provided that, in the event that, on condition that, if(words of condition, 2) express contention of the right of reentry. 
f. Example

i. O(A and his heirs, but if the premises cease to be used for residential purposes, the grantor may reenter and terminate the estate conveyed.  

1. A has present possessory FSCS.  R(Made defeasible by words of condition.
2. O has future interest in right of reentry in FSA.
5. Estates Questionable 
a. Alternative creations:  FSA, FSD, FSCS, FSEL, FS Subject to Covenant, easement, trust, precatory wish.
b. O(to A and his heirs to be use for school purposes.  
i. Characteristics:
1. Fee simple (and his heirs)
2. No words of duration or words of condition
3. Contains words of purpose 
ii. Alternative constructions
1. A has FSA.  R.  No magic words one way or another.
2. FSCS may be created with O keeping right of reentry.
3. FSD may be created if words of purpose indicate an intent that A’s interest expires automatically and naturally on the occurrence of the event.
4. Words of purpose might have expressed a non-binding wish.
5. Words of purpose might have been used as words of covenant creating a K obligation.  
a. ExamTip:  Note x-over with covenants!
c. O(to A and his heirs to be used for school purposes and no other
i. Characteristics:
1. FS (and his heirs)
2. Words of purpose
3. “And no other” as possible evidence of intent.
ii. Alternative constructions
1. Majority:  A gets FSA.  R.  Words of precatory (wish) or words of covenant [potential K remedy for breach].
2. Minority:  A gets FS determinable (FSD or FSCS)
a. R.  In some jurisdictions, the words “and no other” are interpreted to mean “and I mean it.”
b. Courts don’t like defeasible fees, but if they have to create an instrument they will create and FSCS because there is less likelihood of termination.

d. O(to A and his heirs to be used for school purposes, but when it ceases to be used for school purposes, it shall revert to the grantor
i. Characteristics:
1. FS (and his heirs)
2. But when (but is a word of condition) (when is a quasi word of duration).  ( looks like FSCS
3. Express contention of a possibility or reverter (it shall revert to the grantor) (looks like FSD
ii. Alternative constructions
1. Majority:  A gets FSD.  O gets possibility of reverter.  R.  Expression of intent that A’s interest expire automatically and naturally.  
2. Minority:  A gets FSCS.  O gets right of reentry in FSA.
iii. Significance of alternative constructions:   Transferability/Alienability (depending whether J has statute) of O’s future interest.
a. ExamTip!  Note this closely for exam.
1. If O transfers to X before event occurs and has:
a. Alienable possibility of reverter:  X gets
b. Inalienable possibility of reverter:  O keeps
c. Alienable right of re-entry: X gets
d. Inalienable right of re-entry:  1) O keeps or 2) right of reentry destroyed and A gets FSA.
2. If O transfers to X before event occurs and has:
a. Possibility of reverter: X gets.  When event occurred, the interest automatically transferred back to O and was, therefore, freely transferable because it was a present interest.
b. Alienable right of reentry:  X gets
c. Inalienable right of reentry:  1) O keeps or 2) right of reentry destroyed.  (Note:  O can get around by reentering, taking possession, and then transferring)
e. O(to A and his heirs and grantee covenants that…and in case of breach in these covenants the said premises shall immediately revert to the grantor.
i. Characteristics:
1. FS (and his heirs)
2. Words of condition (but when)
3. Express possibility of reverter (FSD)
4. Covenants (K promises, the breach of which is damages)
ii. Alternative constructions
1. Most likely FSD (emphasis on reverter) or FSCS (emphasis on words of condition, particularly in jurisdictions favoring FSCS)
2. FS Subject to covenant
a. Note:  Covenants may be waived or estopped precluding enforcement.  (e.g.  Owner or possibility of reversion or right of entry grants permission to violate covenant and possessor reasonably relies)
b. ExamTip!  Use as last option to get damages or if FS determinable barred by SOL.
f. O( to A and his heirs on condition that the premises be used for residential purposes
i. Characteristics:
1. FS (and his heirs)
2. Words of condition (on condition)
3. No retention of right of reentry.
ii. Alternative constructions:
1. Majority:  A gets FSCS O keeps right of reentry.
2. Rarely:  A gets FSD.  R.  No right of reentry, but grantors intent to keep an interest clear.
3. FSA subject to a covenant
4. Easement or trust (particularly where statute prohibits creating FS determinable)
5. Expression of hope or wish.
6. FSEL

a. Defined:  Fee simple that, on the happening of a stated event, is automatically divested in favor of a third person (not the grantor).

b. Future Estate: Executory interest
c. Duration:  Potentially indefinite, so long as the stated contingency does not occur
d. Transferability: Deed, will, intestacy
e. Termination:  Divests automatically before the normal expiration in favor of another interest in a person other than the grantor or his successor in interest.  Ends unnaturally.  
f. Examples:
i. O( to A and his heirs until (the premises cease to be used for residential purposes)(A marries), then to B and his heirs.
1. A has defeasible fee simple.  (and his heirs)(until, word of limitation)
2. A has FSEL (divests automatically in B)
3. B has executory interest.  
4. Note:  (not for exam.  B’s interest would be invalid under rule of perpetuities because who knows when and if premises will cease to be used for residential purposes.  
ii. O(to A and his heirs, but if (the premises cease to be ue for residential purposes)(A marries), then to B and his heirs.
1. Language creates FSCS.
2. A has FSEL (divests automatically in B)
3. B has executory interest in FSA.
4. ExamTip! Note, if language was “on condition that, 
we’d have several possibilities in estate questionable?
iii. O(to A and his heirs from and after one year from the date of this conveyance.  

1. Problem:  Someone always has to have seisin.  A didn’t give away, thus he retained his FS.
2. O has FSEL
3. A has executory interest (springing)
iv. O( to the heirs of A
1. “And his heirs” does double duty to read “to the heirs of A and their heirs.”
2. If A is alive at date of conveyance, he has no heirs and O has defeasible FSEL and A’s heirs have executory interest.
3. If A is dead at date of conveyance, they get present FSA. 
e. Life Estates  

i. Characteristics
1. Finite Duration
2. Alienable by O for life
3. Not inheritable
4. Can be Absolute or defeasible
5. Can be Present or Future
6. Can be Legal or Equitable
ii. Examples

1. O(A (in J’s where statute has not eliminated need for words)

2. O(A for life.  
a. A has life estate.  
b. O has future interest in reversion.
3. O(A for life of B

a. Estate pur autre vie
b. C.L. If A predeceases B:  free-for all.  First to get seisin.

c. M.R.  If A predeceases B, the balance of B’s life goes to A’s next of kin and would be called chattel real( real property treated like personal property

i. A can also dispose of by will
4. O(A for the lives of A, B, and C.

a. Estate pur autre vie
b. A has a life estate for the life of the last survivor.

c. O keeps reversion.

5. O(A for the joint lives of A, B, and C

a. A has a life estate which endures until the death of the first survivor.

b. O keeps reversion
6. O(A for life so long as… 

a. A has LE determinable

b. O retains future interest in possibility of reverter and in reversion.

7. O(A for life, but if…then O may reenter…

a. A has LE subject to CS.
b. O retains future interest in right of reentry and in reversion.

8. O(A for life, but if…then to B and his heirs

a. A has LE subject to EL

b. B has executory interest
9. O(A and B for their lives

a. Creates TIC with A, B.  Estate will endure until death of the survivor.
f. Estates for Years (Non-Freehold)

i. Characteristics
1. Ascertainable duration

2. Alienable

3. Can pass by intestate or remainder

4. Can be absolute or defeasible

5. Can be present or future

6. Can be legal or equitable

ii. Examples

1. O(A for 10years

a. A has a present possessory vested estate for 10 years.

b. C.L. O has reversion in FSA.
2. O(A for 10 years so long as…

3. O(A for 10 years, but if … grantor may reenter and terminate the estate conveyed.

a. Note:  Very common in leases.  Landlord doesn’t want to terminate, he wants the option.  

g. Concurrent Estates

i. General

1. Can be present or future

2. Three types

a. Tenancy in common (TIC)

i. Each person owns a fractional interest.

ii. Each person has an equal right to possession and enjoyment.

iii. Interests are inheritable at death.  

iv. Doesn’t need to be created at the same time and by the same instrument.

b. Joint tenancy w/ right of survivorship (JTWROS)

i. Must have the four unities of:  Time, title, possession, and interest.  
ii. Each person owns an equal undivided factional interest and an equal right to possession and enjoyment, created at the same time by the same interest.

iii. When the first tenant dies, his share automatically accrues to the joint tenant by right of survivorship. 

iv. The only person with an FSA and an inheritable interest is the survivor.

v. JT is severable during life.  Transferee becomes TIC.

vi. Cannot be disposed of by will.

vii. Note:  Preferred t common law, but today many J’s have abolished presumption and state that any conveyance to two or more people will create a TIC.  (MD 2-117)
c. Tenancy by entireties 

i. Conveyance to two people who, at the time of conveyance, are husband and wife.  

ii. Not severable ( neither H or W can unilaterally transfer their interest during life.  Both H and W would have to join in conveyance.  

1. e.g.  H takes loan and gives home as collateral.  If wife didn’t sign or H forges and W survives, bank is out of luck.  

ii. Examples

1. O(A and B and their heirs

a. Interests

i. A and B have JTWROS in FSA

ii. If A and B married, A and B have TBE

iii. If statute reverses common law presumption in favor of JTWROS, A and B have TIC.

1. In many jurisdictions reversing C.L. presumption, the statute does not apply where A and B are married (MD 2-117).  A and B would have TBE (MD).  

b. A(X and his heirs

i. If TBE:  Conveyance ineffective.  R(No unilateral severance.  

ii. If TIC:  Can convey undivided share.  X becomes TIC w/ B.

iii. If JTWROS: Possible complete severance.  X becomes TIC w/ B in FSA.

1. Lien States v. Title States (2 kinds of mortgages): (only in effect with a mortgage)
a. Mortgage:  A security interest in property.

b. Title States:  Lender gets legal title as security which includes right of possession

c. Lien States:  Lender gets security interest and borrower keeps legal and equitable title.  

2. In a title state:  this is a conveyance of legal title.  J/T is severed and turns into TIC
3. In a lien state: this would not give title and would not be severed

c. A(X for life or A(X for 10 years (more common)
i. A giving less than his interest in time.
ii. Three views:

1. No severance.  If A dies while X is still alive or the 10 years is still going, X’s interests disappears.  R(not severed, survivorship kicks in.

2. Complete severance.  B becomes TIC with X for life or 10 years.  A regains.  (MD)
3. Partial severance (balancing – least common).  If B dies before A, x gets LE or EFY and A keeps.  If A dies before B, X can continue his estate and survivorship kicks in when complete.

2. O( A, B, C and their heirs

a. Interests:

i. A,B,C have JTWROS

ii. If statute reverses common law presumption, A,B,C have TIC

iii. Cannot have TBE because three people cannot marry.

b. A(X and his heirs

i. If TIC, X takes A’s place and becomes TIC.
ii. If JRWROS:  

1. A’s undivided 1/3 is severed and X becomes TIC with “BC entity” w/ no right of survivorship.  X then can x-fer during life and will.  

2. B and C have remaining 2/3  as TTWROS.  

3. ExamTip!  When right of survivorship is destroyed, it destroyed only to his/her interest.  

3. O(O, B, and their heirs

a. Problem:  No unity in time and instrument.  O acquired interest before B.

b. C.L. Rule:  Conveyance ineffective.  Must use a straw man.  

c. Many J’s:  Eliminated need for straw man to create JTWROS or TBE in FSA.  (MD 4-180)  

4. O(A (1/4) + B (3/4) and their heirs

a. Creates TIC.  R(not united in equal interest.

5. O(A, B, and their heirs as TIC and not as JTWROS

a. Clearly and unequivocally creates TIC.

6. O(A, B, and their heirs as JTWROS and not as TIC

a. In C.L. J:  JTWROS

b. In J w/ statute reversing C.L. presumption:  JTWROS

c. In J which has abolished the JTWROS (2 possibilities) (MD)
i. A, B have joint life estates with alternative contingent remainders in FSA.  O keeps reversion (R(every time O conveys a life estate with one or more contingent remainders, he keeps a reversion)

1. Either party can destroy joint life estate and create TIC.

2. Indestructible right of survivorship ( if one party transfers interest, nothing will happen to alternative continent remainders.  

3. Does not apply to TBE.

ii. A,B have TIC in FS subject to EL in favor of the survivor.

1. Read to read: (A and B and their heirs, but if A survives B to A and his heirs and if B survives A then to B and his heirs.  

2. Indestructible right of survivorship.  
iii. ExamTip!  If you want to make right of survivorship indestructible, this is the option.

d. If A, B married at conveyance, it would depend on J.  

i. If J abolished JTWROS and not TBE, this is a rule of construction.  Did the grantor intend to exclude the possibility of a TBE?  If so, TBE will be created.  

7. O(A, B, and their heirs jointly or O(A, B, their heirs and the survivor

a. In J’s reversing common law presumption, this will turn on whether the language is sufficient to rebut the presumption in favor of TIC and indicate an intent to create JTWROS.  (MD requires clear language)
8. O(A, B, their heirs as TBE

a. If A, B married:  TBE

b. If A,B not married:

i. C.L.:  JTROS (presumption)

ii. In J reversing C.L. presumption, most courts say this is sufficient to rebut presumption in favor of TIC and create JTWROS (MD).  

c. ExamTip!  Deed becomes effective when delivered to grantee after it has been executed.  If deed delivered before weeding, TBE cannot be created.  If you have Straw Man statute, (MD) after wedding A, B can convey as TBE.  Marriage alonte won’t do it.  

h. Future Interests

i. General
1. Types
a. Created in the grantor:  reversion, possibility of reverter, right of reentry
b. Created in some other than the grantor:  remainder, executory interest.  
2. ExamTip!  There are only five.  Of those, three are retained by the grantor.  Of two that are not, it is only a remainder or executory interest.  You must only memorize definition of remainder.  
3. ExamTip!  Bear in mind:  Seisin cannot be in abeyance.
ii. Reversionary Interests
1. Reversion:  Future interest left in the grantor by operation of law when he conveys an estate of lesser duration than he owns (.e.g starting with FS and conveying LE, FS, EFY)
2. Possibility of Reverter:  Future interest remaining in grantor who has conveyed an estate, normally of the same duration that he owns, defeasible by words of duration (so long as, during, while, until)
3. Right of Reentry:  Future interest retained by the grantor who has conveyed an interest subject to condition subsequent.  
4. Examples:
a. O( A for Life
i. A has PPV interest in life estate.
ii. O has reversion.  R(he gave less than he owned.  Duration of O’s interest is in FSA.
b. O(to A and his heirs so long as the premises are used for residential purposes.
i. A has PPV FSD.  Determinable because “so long as”  
ii. O has future interest in possibility of reverter.  R(he gave away less than he owned. 
c. O(to A and his heirs, but if the premises cease to be used for residential purposes, the grantor may reenter and terminate the estate conveyed.
i. A has FSCS.  CS because of words of condition and right of reentry.
ii. O has future interest in right of reentry.  R(he gave less than he owned.
d. O(to A during widowhood (assume she’s a widow at conveyance)
i. Widowhood ends at death or remarriage.
ii. A has LE determinable.  R(the longest it can last is her life.
iii. O has a possibility of reverter (if she remarries) and a future interest in reversion in FSA (termination of L.E..  Most would just say a reversion because termination is automatic)
e. O(to A so long as he remains married to W.
i. If a L.E.:  A has LE determinable.  R(A can’t be married after he or W is dead.
1. O has remainder in FSA and a possibility of reverter in FSA (reversion)
ii. If a FS (statute eliminating need for words):  A has FSD.  R(court views O’s intent as wanting A to have unless divorced.
1. O has possibility of reverter in FSA.  
iii. Policy Concern:  Restraint on marriage (defeasibility eliminated.

1. …until A marries( could be viewed as either a restraint on marriage or grantor intending to provide for A until married.

2. …so long as A remains married(restraint on marriage.
f. O(to A but if he ceases to be married to W the grantor may reenter and terminate the estate conveyed.
i. If a a FSA:  A gets FSD
1. O keeps future interest in right of reentry.  
ii. If a L.E.:  A has LE defeasible CS.  R(defeasible by words of condition.
1. O keeps a reversion and a right of reentry.  
a. Note:  It is important to remember both in this situation because if the defeating condition occurs, it does not terminate naturally.  O must bring an action in ejectment.  
iii. Future interests retained by one other than the grantor:  Remainder, Executory Interest
1. Remainder:  a future interest which will or may become a present possessory interest, in someone other than the creator or his successors in interest, immediately and automatically upon the natural termination of the preceding particular estates of freehold created by the same instrument.  
a. Natural:  An interest terminates naturally when the period for which it has been created expires (LE, EFY, any interest defeasible by words of duration)
b. Particular:  An estate of lesser duration than fees simple (LE, EFY, FT)
c. ExamTipI  Since it must be a naturally terminating particular estate of freehold, and since we aren’t doing FT, it must be a L.E.
2. Any future interest retained by one other than the grantor, which is not a remainder, is a executory interest.
3. Examples:

a. O(to A for life, then to B and his heirs

i. A has present L.E.

ii. B has future interest in remainder in FSA.  
1. R(interest in one other than grantor, present, possessory, naturally termites (L.E.), created at the same time by the same instrument.

iii. If B dies before A, B’s heirs will acquire B’s interest. 

b. O(to A during widowhood, then to B and his heirs (assume A is widowed at conveyance)

i. A has present FS determinable L.E. R(”during.”

ii. B ha future interest in FSA (“and his heirs”).  B’s interest is a remainder.  
1. R(1) B’s interest will or may become possessory in one other than the grantor, and 2) it will become effective on the natural termination (death or remarriage) of A’s prior particular estate of freehold created in the same instrument.   

c. O(to A and his heirs so long as….then to B and his heirs

i. A has present FS subject to EL. 

1. R(not an FSD because FSD carries with it that O has a possibility of reverter.
ii. B has future interest in FSA.  B’s future interest is an executory interest.

1. R(B can’t have remainder because A’s interest is not a particular estate

d. O(to A and his heirs, but if…then to B and his heirs.

i. A has FS subject to EL.  

1. R(B’s interest is not a remainder.

ii. B has executory interest.

1. R(A’s interest is not a particular estate

2. R(A’s interest does not end naturally.

e. O(to A for life, but if A marries then to B and his heirs.

i. A has LE subject to EL.(defeasible by words of condition in favor of B)

ii. B has a future executory interest in FSA.

1. R(B’s interest becomes possessory only on unnatural termination of A’s interest.

iii. O has a future interest in reversion in FS subject to E.L. (A dies before marrying)
1. R(un-provided for contingency
iv. Vested v. Contingent Interests
1. General
a. Executory Interests are considered contingent for practical purposes.
b. Alienability
i. Present interests are freely alienable
ii. Reversions are freely alienable (generally – in some J’s may disappear)
iii. Vested remainders are alienable.
iv. Contingent remainders and executory interests ( difference of opinion.
c. Whether a remainder is vested or contingent is determined at the effective date of the conveyance. 
i. An interest can change from contingent to vested if the condition occurs.
2. Reversions:  Always vested
3. Possibility of reverter: Always contingent
4. Right or reentry:  Always contingent
5. Executory Interests:  Always contingent.
6. Remainders
a. A remainder is contingent if:
i. The taker is unascertainable
ii. It is subject to an expressed condition precedent

1. Condition precedent v. Condition subsequent

a. A condition is precedent if the words of condition precede the words of the grant (“to A”).  If the words follow the words of grant, this would be a condition subsequent.
i. Note:  This uses “condition” in the broad sense to also include words of duration such as “so long as.”
b. Exception:  Where the condition is contained in the description of the remainder
i. e.g. To A for life then to the children of A who survive A.  The words of survival, though they follow the words of grant, imply a condition precedent.  
b. If a remainder it not contingent, it is vested.  Three types:
i. Vested subject to complete defeasance because it is subject to a condition subsequent.
ii. Vested subject to open (class gift)
iii. Vested indefeasibly
7. Examples
a. O(to A for life, then to B and his heirs

i. A has ppv life estate.  It is vested because it is present and possessory.

ii. B has indefeasibly vested remainder in FSA 

1. R (remainder)(future interest other than grantor.  

2. R (vested) ( it is subject to no condition precedent to his possession or enjoyment other than the natural termination of A’s prior particular freehold estate.

3. R (indefeasibly) ( no words of condition, not to a class.  

b. O(to A for life, then to the children of B and their heirs

i. A has ppv life estate.  

ii. B’s heirs have an interest in remainder in FSA.
iii. Vested or contingent?  It depends:

1. If B is dead with no children:

a. O has indefeasibly vested reversion in FSA.


i. R (reversion)(would read as if said to A for life

ii. R (vested)(all reversions are vested

iii. R (indefeasibly)(no words of condition or special executory limitation that could take it away and give to another.

2. If B is dead with a child or children:

a.  B’s children will have an indefeasibly vested remainder.

i. R(remainder)(natural term of prior, particular..

ii. R (vested)(heirs ascertainable and no condition precedent.

iii. R (indefeasible)(not to a class (B dead(class not capable of increasing in number) and to subject to condition subsequent.

3. If B is alive with a child or children:

a. B’s children have a vested remainder subject to open.

i. R (subject to open)(B is alive and members can be added to the class (B presumed capable of procreation until death)
b. Alternative:  B’s children could have vested remainder subject to defeasance.

4. If B is alive with no children:

a. B’s children have contingent remainder 

i. R(B’s children are not yet ascertainable.

ii. When B’s children are born, the remainder turns into vested subject to open and O’s reversion is divested.

b. O has a vested reversion in FS subject to defeasance on the birth of a child to B. 

c. Un-provided for contingency:  B may never have children.

i. Recall:  Any time O gives away a life estate together with one or more contingent remainders, he keeps a reversion.  (even if it seems impossible to ever become possessory)

d. Note:  Interests do not change character.  e.g. O transfers reversion to Q.  Q only has a reversion.

i. Rules Restricting Remainders

i. The Destructibility Rule affecting Contingent Remainders
1. Rule: A contingent remainder will fail if the contingency on which it is limited does not in fact occur at or before the actual termination of the preceding particular freehold estate.  
a. Note:  This rule has been abolished in most jurisdictions (inc. MD)
2. Two way s C.R. can be eliminated.
a. The contingency does not occur at all.
b. Operation of the destructibility rule.  
3. Merger (non-natural termination)

a. Rule:  If a person has two vested interests with no intervening interests, the lesser would merge into the other and any contingent remainders not met will be destroyed.  
i. Note:  only applies where the destructibility rule is in effect.  

4. Examples:
a. O(A for life, then to the children of B and their heirs 

i. If rule in effect, three possibilities will destroy the remainder:

1. B never has children 

a. R( Contingency does not occur, fails on terms.

2. B has child/children during A’s lifetime. 

a. R(  C.R. turns into VR subject to Open.

b. Rule of administrative convenience(class has to close at termination of preceding estate.  R( you’d keep taking from kids alive at A’s death.  

3. B does have a child before he dies, but child not in being at A’s death.

a. R( Contingency does not occur at time of A’s death.

b. R( O’s reversion became indefeasible because seisin cannot be in abeyance.  

c. NOTE:  If rule not in effect, seisin will revert back to O by operation of his defeasibly vested reversion and we wait.  

i. If B never has child, O’s reversion becomes indefeasible.

ii. If B does have a child, O’s reversion becomes divested subject to open.  

b. Same as above, but include, “if B doesn’t have children, then to C” (no un-provided for contingency)

i. O still keeps a reversion

1. R(possibility of forfeiture (only at C.L) or merger.

c. O(A for life, then to B for life, then to C and his heirs.

i. A has a PPV life estate.

ii. B has a indefeasibly vested remainder in life estate.

1. R (remainder) ( at effective date of instrument, B’s interest will become possessory on A’s death which is natural termination of prior estate created by same instrument.

2. R (vested) ( no contingent precedent.

3. *NOTE:  B’s interest can also be called vested subject to defeasance by its own terms because B can die before A.

iii. C has indefeasibly vested remainder in FSA  

d. O(A for life, and if B (marries X) (survives A) then to B and his heirs, otherwise to C and his heirs.

i. Marries X

1. A has PPV LE

2. B has a C.R. in FS.
a. R. (Remainder)(Def remainder.

b. R. (Contingent)(subject to condition precedent (marry X).

3. C has an alternative C.R. in FS
a. R (Remainder)(Def. Remainder.  Either B or X could die without marrying during A’s lifetime.  

b. R. (A.C.R.)(subject to condition precedent (B does not marry X)

4. O keeps a defeasibly vested reversion in FS.
a. R( Destructibility Rule.  

i. B and X could be alive at A’s death, but not married.  Thus neither condition will be met and both B and C’s interests will be restroyed.

b. R (reversion)(O gave less than he owned.

c. R (vested)(all reversions are vested.

d. R (defeasible)(he may lose it.

e. Note:  If destructibility not in effect, O waits and sees.

ii. B survives A

1. .Same as if B marries X.

2. Note:  although, unlike (marries X), either B or C’s interest will vest, O retains a DVR in FS because of possibility of merger.

iii. Merger

1. If A conveys LE to O, or o conveys reversion in FS to A, or they each convey to Q, B and C’s interests are destroyed whether the contingency is marriage or survival.  
e. O( A for life, then to B and his heirs, but if B fails to (marry x) (survive A) , then to C and his heirs.

i. Marries X

1. A has PPV LE

2. B has remainder in FS vested subject to defeasance by EL.  
a. R (vested)(no condition precedent other than A’s death which is natural termination.

b. R (defeasible)(words of condition “but if”

c. R (EL)(follows unatural termination.

3. C has an executory interest in FS.
a. R. 1  (EI) ( it will become possessory only on the unnatural termination of B’s FS

b. R.2 (EI) ( you cant have a remainder after a FS because that’s all there is.  

c. Note:  executory interests are contingent.  
ii. Survives A.
1. Here, courts look to substance, not conveyance.  
a. R( with (marries X), it is possible that A, B, C can all enjoy in sequence. HOW?  With (survives) they cannot.  
2. Majority Rule (form)

a. Same as above.  A=PPB LE, B= FS sub to Def by EL, C=EI
3. Substantial Minority Rule (substance)

a. B and C have alternative contingent remainders.

b. O has defeasibly vested reversion in FS

i. If destructibility in effect, CR’s destroyed.
ii. Can also be destroyed under destructibility rule by merger.  

iii. If no destructibility, O waits.
f. O(to A for 10 years then to B and his heirs.
i. A has PPV Estate for years.

ii. B has either:

1. Indefeasibly vested remainder in FSA (colloquially)

2. Presently constructively possessory FS subject to A’s estate for years (technically.






3.  R(B cannot have future interest because someone must have seisin.
g. O(to A for 10 years, then to the heirs of B
i. A has PPV EFY

ii. If B dead, B’s heirs have same as above.

iii. If B alive

1.  B’s heirs have future EI in FSA.

a. R. (EI)( doesn’t follow a freehold estate.

2. O has OOV FS subject to A’s EFY and subject to defeasance on B’s death in favor of the heirs of B

h. O(to A for life, then to B for 10 years, then to the heirs of B

i. A has PPV LE

ii. B has indefeasibly vested EFY in remainder.

1. R. (indefeasible)(even if B dies before A, whoever inherits B’s property is entitled to EFY.

iii. B’s heirs have a contingent remainder (two reasons)
1. If B dead, gift to B would fail and seisin goes immediately from A to B’s ascertainable heirs.
2. 2.  If B alive, it is possible that B could die before A and B’s heirs then have a contingent remainder
iv. O has a reversion if FS subject to defeasance as soon as B dies and his heirs are ascertained.

1. R (reversion)(any time you give away a C.R. you keep a reversion.

ii. Shelly’s Rule
1. Rule:  Where, in one conveyance or devise of land, a particular estate of freehold is given to an ancestor, and, in the same conveyance, a fee remainder of the same legal or equitable quality is given, mediately or immediately, to the heirs as such of the ancestors, the remainder in the heirs is vested in the ancestor.
2. General:
a. Shelly’s is a rule of law, not a rule of construction.
i. ExamTip!  Look at conveyance, work through, and then apply Shelly’s rule.
b. Has been abolished in most J’s.
c. Particular - Must be a life estate (for our purposes)
d. If there is no intervening interest, they will merge (2 step process:  1) construe as, 2) merger)
3. Examples

a. To A for life, then to the heirs of A
i. Absent Shelly’s
1. A has PPV LE.
2. A’s heirs have a contingent remainder 
a. R (future interest) ( heirs does double duty.
b. R (contingent remainder)( heirs unknown (presumably A alive because A was granted LE)
3. O has reversion in FS subject to defeasance on A’s death.
a. R. ( any time you give away a LE w/ 1 or more C.R’s you keep a reversion.  
i. E.g. A can convey to O and they will merge destroying the C.R. left to A’s heirs.
ii. With Shelly’s

1. Step One: 
a. Read to read:  O(A and his heirs.
b. O’s reversion eliminated.
2. Step Two:

a. A’s vested LE and indefeasibly vested FSA merge since there are no intervening interests. 
b. Thus, Shelly’s + Merger = A has indefeasibly vested remainder in FSA.



b. To A for life, then to the next of kin of A

i. Shelly’s does not apply ( has to be the heirs as such of A.
ii. Other examples where the heirs aren’t as such of A.

1. O(to A for life, then to the heirs of A except X.

2. O(to A for life, then to the heirs of A, B, C.

c. To A for 10 years, then to the heirs of A.
i. Shelly’s does not apply (2 reason)

1. The interest of the heirs does not follow a freehold estate. 

2. The heirs don’t have a remainder, they have an executory interest.

a. R(O has present constructive FS (subject to A’s EFY)
d. To B for life, then to A for life, then to the heirs of A.

i. B has PPV LE.
ii. A has indefeasibly vested LE in remainder (subject to defeasance b its own terms (must survive).

iii. A’s heirs have a C.R.  

1. Will become possessor on B’s death if A dies first, or on A’s death.

iv. O has a reversion in FS vested subject to defeasance 
1. R( O gave away 2 LE’s and a CR.

v. If Shelly’s rule exists:

1. Shelly’s applies even though the CR and the ancestor are contingent.

a. Step 1:  Read as to B for life, then to A and h/h.

b. Step 2:  A’s interests merge giving A remainder in FSA and O’s reversion is eliminated. 

vi. Note here:  If destructibility in effect, O could convey to B and destroy the CR of A’s heirs.

e. To A for life, then to B for life, then to the heirs of A.

i. Remainder given to heirs mediately.
ii. Where Shelly’s exists:

1. Step 1:  Read interest say: To A for life, then to B for life, then to A and his heirs.

a. O’s reversion eliminated.

b. So long as B alive, A has two interests: PPV LE and indefeasibly V.R.  
c. If A dies before B, A’s LE ends and his indefeasibly vested remainder will pass by will or intestate secession. 

d. If B dies before A, we move to step 2

2. Step 2 (if B dies first):  A’s interest merge and he gets a PPV FSA

f. To A for life, then to B and his heirs, but if B fails to survive A, then to the heirs of A.

i. Majority Rule (form):  Shelly’s doesn’t apply because A’s heirs don’t have a remainder.
1. A has PPV LE

2. B has vested remainder subject to defeasance (but if)

3. Heirs have an executory interest (2 reasons)
a. R(you can’t have a remainder after FS.
b. R(Prior estate defeasibly by words of condition will end unnaturally.  
ii. Minority Rule (substance):  Shelly’s rule can apple.

1. R(B and the heirs of A cannot enjoy the property sequentially.
2. B and A’s heirs have alternative contingent remainders. 

3. O retains a defeasibly vested reversion in FS.

4. Shelly’s

a. Step 1:  Construe as:  To A for life, then to B and his heirs, but if B fails to survive A, then to A and his heirs. 

i. (O’s reversion eliminated)
b. Step 2:  Merger

i. If A survives B, A’s interests merge.
ii. Merger is not possible while B is alive, A’s interests not vested.

iii. ExamTip!  This is an example where A’s heirs have two chances of getting knocked out:  Shelly’s (under minority rule), Destructibility (R(Preceding contingency [B failing to survive A] does not occur).  

1. Note:  B could still get left out under merger if A conveyed to O A’s life estate or if O conveyed to A O’s reversion.

iv. Note:  Order in which rules are applied
1. Shelly’s(when conveyance becomes effective.

2. Destructibility(Only operates if CR’s fail to vest before actual termination of prior particular freehold.

iii. Doctrine of Worthier Title
1. Rule:  Where there is an inter vivos conveyance of land or personal property, within a limitation in remainder or as an executory interest to the heirs (land) or next of kin (personality) of the grantor as such, which , conveyances effectively creates an interest in other than such “remainder” (remainder/ EI) – limitation in “remainder” will be construed to create a reversion in the grantor.
2. General

a. Rule of construction.

b. Abolished in many J’s.

c. Must be inter vivos.

d. Land or personal property.

e. Must be a limitation of a remainder or an executory interest.

3. Examples.

a. G( to A for life, then to the (heirs of G) (next of kin of G).
i. If this is inter vivos, WT applies.

ii. Effect:  A has LE, G has reversion.  

b. G(to G for life, then to A for life, then to the heirs of G.

i. NOTE:  Two rules might apply (Shelly, WT).

ii. If Shelly’s in effect: 

1. Construed to read G(G for life, then to A for life, then to G and his heirs(G has LE and indefeasibly vested remainder in FSA (can’t merge until A’ dies).  

iii. If not in effect, WT applies:

1. LE in G and A, remainder in heirs of G which becomes a reversion in G.  

c. G(to G for life, then to B and his heirs, but if B fails to survive G, then to the heirs of G.

i. For Shelly’s, see last Shelly’s above.
ii. For WT, it doesn’t matter if you construe as a matter of form or substance.

1. Form:  B has defeasibly vested remainder, G has EI

a. WT applies.

i. G has reversion and if G survives B, G’s interest merge and he’ll have FSA.



2. Substance:  B and the heirs of G have alternative CR’s in FSA.

a. If Shelly’s applies: when G survives B, G gets FSA.

b. If Shelly’s doesn’t apply:  WT applies and G gets reversion and when G survives B, G gets FSA.
RIGHTS WITH RESPECT TO THE PROPERTY OF ANOTHER
Rights with respect to the use of land of another:  Easements, profits, licenses, covenants, conditions.
V. RIPARIAN & NON RIPARIAN RIGHTS 
a.  Types of Water Rights

a. Riparian Rights

i. General:  Running streams or lakes bordering land are considered riparian.

ii. Riparian water is not owned.  All you have is the right to use it and have the body maintained in its natural state. 
b. Surface Waters

i. General:  Have no observable channels (eg., rain, snow, overflow, lake or stream entirely encl.)

ii. Surface water is owned.  

c. Underground Waters

i. Two types:

1. Underground Streams

a. Governed by the law of riparian rights.

2. Percolating (still waters which seep through the surface)

a. Governed by the law of surface waters.
VI. EASEMENTS, PROFITS & LICENSES 
a. ExamTip!  Steps of Analysis

a. Is it corporeal or incorporeal?  In incorporeal, is it an easement, profit, or covenant?  Is it in gross or appurtenant? 
b. Definitions

c. Easements & Profits: Rights with respect to the land of another.
i. Note:  Since dealing with land of another, one cannot have E or P in own land.

b. Characteristics

i. E&P are incorporeal property rights(they give you the right to use the land of another, but not to possess it.

ii. E&P are non-exclusive property rights(they are enjoyed in common with the owner of the land subject to the E or P, and perhaps someone else.  

iii. E&P can be created to be of the same duration as corporeal rights.

iv. Can be subject to SOF

c. Distinguished from one another
i. Easement:  A non-exclusive privilege to use land in the possession of another.  

1. Most common:  easement of way(right to walk or drive across land of another.
ii. Profits:  The right to take something from the land of another (3 types)
1. Profits
2. Profits a prendre (for the taking)
3. Rights of common(rights enjoyed in common w/ O.
d. Distinguished from corporeal (possessory) interests in land
i. Exclusivity(corporeal rights are exclusive, non-corporeal rights are not.
1. Note:  There is a presumption against exclusivity.    

ii. Assignability, inheritability, divisibility(corporeal rights are freely transferable but during life (assignable) or on death (inheritable) and is freely divisible.

iii. Examples
1. O( to A and his heirs a right of way over B/A

a. O has a corporeal FS subject to an easement.

b. A has an easement in FS (right of way over b/a)

i. Note:  Easements are non exclusive.  O also has right of way, but is subordinate to A’s right. 

2. O((b/a) to A and his heirs, O reserving to O and his heirs a right of way over b/a.

a. O has incorporeal easement (right of way) in FSA.

b. A has b/a in FSA subject to an easement.

3. O((b/a) o A and his heirs to be used for……, O reserving the right to himself and his heirs to make any use of the land not inconsistent with the intended use.

a. Estate questionable(on one hand, is looks like A gets corporeal FS subject to O holding many easements/profits.  On the other, it seems like O retains a FS subject to a limited easement in A.    

b. Words of purpose (to be used for…) can be interpreted as expressing intent to grant only a limited easement.

i. Note:  if facts involve taking something from land, it makes no difference because it would grant profit, which is not exclusive.  Deterding.  

ii. Note also:  this could be interpreted as express K with promise by A not to interfere with rights reserved by O.

4. O(to A and his heirs…

a. …an easement right or privilege to take sand away from b/a.

i. O has corporeal FS subject to A’s profit.  

ii. A has incorporeal profit.

1. ExamTip!  Just because word “easement” is used don’t assume were not talking about a profit.  

2. R(it is not exclusive.  

a. Article “an”

b. There is a presumption against exclusivity.  
i. To overcome, court must find express intent to be exclusive.
c. Note:  Stanton.  O grants to A and reserves “an” easement right in sand and then divides his right to sand co’s.  He cannot do this since he reserved only a profit, which is not divisible.  If he’d reserved corporeal right, he could.  

b. ...the right or privilege to take sand from b/a
i. O has corporeal FS subject to A’s profit

ii. A has incorporeal profit.

1. R.  “a” or  “the” not enough to overcome presumption against exclusivity.

c. …the exclusive right to take (sand) (water) from b/a.
i. Sand: A acquires corporeal interest which may be assigned or divided.


ii. R(Exclusivity implies corporeal.

iii. Water:  Depends on whether riparian or non-riparian.

1. Non-Riparian water would grant a corporeal right.

a. R(N.R. water is owned.

2. Riparian water would grant an incorporeal right (use(easement)(take away(profit).

a. R(R. water is not owned.

d. …the right to take all of the (sand)(water) from b/a.

i. Same as above.

e. …the right to take sand from b/a to an extent he desires.

i. Estate questionable(no clear statement that A has right to take all the sand, nor does it simply say he has the right to take sand (presumptively would be profit).

1. This could go either way(corporeal or incorporeal because of presumption against exclusivity.  

e. Affirmative v. Negative Incorporeal Rights
i. Affirmative rights give someone the right to come into land and to do something or take something way(gives someone the right to engage in a certain conduct.
ii. Negative rights is a right that the owner of the burdened land refrains from doing 

1. e.g light/air, historical preservation, scenic.

iii. Easements can be either affirmative or negative.

iv. Profits can only be affirmative.

f. Gross v. Appurtenant

i. E&P in gross are those whose benefits serve their holder personally, not in connection with his land.

ii. E& P appurtenants burden the land subject to the easement (servient tenement) and benefits the other land (dominant tenement)

1. Note:  If O (b/a) gives profit to A (w/a) or if O gives an easement of way, it is clear that this creates an appurtenant.  

iii. An E or P is possessory only if you have a dominant tenement.  
g. Inheritability, Assignability, Divisibility.
i. SEE CHART.
h. Protection of E&P (incorporeal interests)
i. Distinguished from protection of corporeal interests

1. Corporeal interests entitle holder to possession

a. If someone intrudes on possession, you can bring action of ejectment, trespass, damages, and equity.

2. Incorporeal interests (E&P) do not entitle to possession

a. If someone intrudes on your incorporeal interests, you can’t bring actions requiring a showing of possession(ejectment, trespass.

b. Only equitable remedies are available(injunctions, damages for interference.
d. Licenses
a. Defined:  Privilege to use the land of another  (that are inherently revocable and not assignable)

b. Can arise in three ways (know only 3rd):

i. Privileges intended in their creation to be purely revocable and not assignable.
1. e.g. Permission to walk across land to get to bus stop.    

ii. Licenses intended in their creation to be inherently irrevocable and cannot be rendered as such.

iii. Licenses created by accident when intending to give some kind of irrevocable interest but failed (normally because a required legal formality is missing – e.g. oral E&P’s subject to SOF)
e. Creation of Easements
a. Methods of Creation

i. Express

1. Alternatives

a. Under SOF(Must be created by an instrument in writing signed by the grantor. 

b. Statute(will usually require more than SOF.

c. C.L.-->By grant, in writing, under seal.

i. Exception:  If consideration paid, equity will treat unsealed grant as a specifically performable K.  

2. Ineffective attempts to create an easement(license

a. 4 Circumstances creating Irrevocable Licences
1. (Note:  In some J’s, nothing can make irrevocable.

ii. If Executed.  (e.g.  I say orally, you can cut trees.  You cut 20 and take 10 away, leave 10 on ground.  You can take 10 left on the ground, but I can’t get back 10 taken away.  You can’t take more)
iii. License coupled with a grant. (e.g. I sell you furnace and say orally, you can come on land to take it away)
iv. Licensee made expenditures in reasonable reliance on continued existence of the license on theory of:

1. Equitable Estoppel
a. Estoppel applies not only to licensor, but also to transferees.  
b. R(give the licensee the benefit of expenditures already made.
c. e.g. Licensee given permission to run drain across b/a.  Spends $ on drain and uses for 50 years.  Rickenbaw. 
2. Specifically performable K to grant an easement.  

a. R(expenditures provided consideration making oral K enforceable.

b. R2(expenditure constitutes as part performance sufficient to take K out of SOF.  

3. Problem:  If license to do something is revoked ½ way (e.g building drain from point A to point C and revoked at B).

a. Since purpose of equitable estoppel is to give benefit of expenses made, you can’t complete.
b. Under specifically performable K, K will be performed according to terms and l/e can complete.  
ii. By Implication (implied grant/reservation)
1. Requirements:  For an easement to arise by implied grant or implied reservation, it must have existed and been enjoyed as an apparent, continuous, and necessary quasi-easement prior to the conveyance that caused it to arise by severing a quasi-dominant tenement from a quasi-servient tenement.  
a. Quasi Easements.  
i. An owner of one tract of land uses one part of the land to benefit the other.  This cannot be an easement because O cannot have an easement in his own land, but it may become one once land is divided.  
1. e.g.  O has land with lake on one side, house and barn on another.  He runs pipe from lake to support house.  He later divides QD an QS sides by conveying one to the other.
b. Problem:  Giving of a mortgage over division of land: is title conveyed prior to creation of quasi-easement?
i. Title States (MD):  Giving of a mortgage will sever legal title
ii. Lien States:  Legal title remains with O, lender given security for debt.  
1. Title severed upon foreclosure when property sold.
iii. ExamTip!  Note this for timing.  If easement quasi easement created after mortgage in title state, an easement by implication cannot be created.

iv. e.g.  O owns Apt 1,2,3.  Sewer for 3 (quasi dominant) runs over 2 (quasi servient).  O takes mortgage on 3.  Quasi easement must be created before if ever to become easement by implication.

c. Continuous
i. Does not require constant operation.
ii. Two views:
1. Old view:  Only if it could operate by itself without human intervention.
a. Problem:  Right of way can’t be.  People walk on.  Note, even sewers require intervention.
2. Modern view:  Only if it is designed to be permanent.

d. Apparent*
i. Required:  Indicia of the easement, a careful inspection of which by a person ordinarily conversant with the subject would have disclosed the use, must be plainly visible.  
1. e.g.:  Watch closely.  If no plumber visits, you could say one reasonable would have seen.  If one does, and doesn’t see, you can’t, thus apparent element not met.  
e. Necessary

i. Rule:  quasi easement must be reasonably beneficial to or convenient to the beneficial use of the property.
1. Note:  For easements implied by grant, some courts require strict necessity.  R(If you established use, you could have reserved in deed.  
iii. By Necessity
1. When Applied:  when property to be benefited can’t be used at all otherwise.
a. Note:  Some states (SW) have statutes requiring for landlock.
2. Requirements:
a. O must have a parcel of land and then convey part of it and keeps the rest or conveys part to A and the rest to B.  
b. Necessity must exist at the time of the conveyance of legal title. 
3. Note:  With easements of way, can’t just put anywhere you want.  Servient tenement will decide (e.g. utility lines to landlocked parcel).

4. Example :  LANDLOCK.
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a. O owns 4,5,8 and has access to S/W roads.  O mortgages 4 and gives 4 as security.  O still has access to 5 by 8.  O sells 8.  No longer has access to 5 by south.  Mortgage on 4 is foreclosed.  Can O get easement by necessity on #4.
i. Title State:

1. When O mortgaged # 4, he severed legal title.  Necessity did not exist at time because he had access through 8.  No easement.  

ii. Lien State:

1. When O mortgaged #4, legal title not severed.  When foreclosed, legal necessity created by foreclosure.  Easement of way created by necessity.  
iv. By Prescription (incorporeal analog to AP [can’t have AP because no possession]

1. Prescriptive Period(whatever the period is for AP, or in J’s using CL(20 yrs.

2. Requirements

a. Actual

b. Exclusive(Not required R(enjoyed in concurrence

c. Open & Notorious

i. Must have visible indicia such that someone familiar with it could recognize.  If O were paying attention to land, he’ be aware.

d. Continuous

i. Cannot be legally interrupted or abandoned.

1. Does not have to be constant.

e. Hostile & Under Claim of Right

i. Acquiescence v. Permission

1. Permissive use precludes adverse use.

2. Absence of affirmative objection is acquiescence.  

3. Some J’s, it is custom to consider use of enclosed land non-permissive and use of non-enclosed land presumptively permissive.  Not (road with gate may be permissive).
3. Disability:  Courts will adopt disability provisions of AP (see above)

4. Example:  Common Driveway Problem

a. O and A (neighbors) make common driveway.  Someone conveys to another who, after 30 years, blocks their half of driveway making inaccessible.  Alternative theories:

i. If requirements of EBP met (split of authority)

1. Majority:  If requirements met you can acquire through EBP.

2. Minority:  Both parties using permissively, EBP not valid.

ii. If requirements of EBP not met, but A made expenditures in reasonable reliance:
1. Equitable Estoppel

a. Note:  If driveway incomplete, cannot complete.

2. Specifically Performable K to grant an easement.

iii. ExamTip!:  Remember to think of easement possibilities in the alternative
f. Scope of Easements & Profits

a. Limitations

i. Purpose for which easements can be used.

1. Easement appurtenants cannot be used for any land other than the dominant tenement(doing so will be enjoined.

a. R(Don’t want to overburden servient tenement.

b. Note:  If servient just sits around while dominant spends $, court may deny injunction on equitable principles.  

c. e.g. A grants B an easement of way over b/a for use of w/a.  B either a) builds house ½ of w/a and ½ on g/a, or b) builds parking lot on w/a for bowling alley in g/a.  
ii. How easements can be used.

1. Easements by express grant or reservation

a. Rule:  If use not expressly or impliedly limited in scope it is considered a use for all lawful purposes(can change (naturally) over time.  (e.g. buggy(car, zoning)

2. Easements by prescription (split)

a. Some courts say all lawful purposes

b. Other courts say, since prescription takes away rights of servient, court is less likely to allow changes (e.g. easement of way to sale barn, changing cows to pigs)

c. Changes in amount more likely. 

iii. Place of use

1. If easement in the original  grant was given with a specific location on the ground, dominant tenement has no right to move regardless of necessity, harm.

iv. Use by servient tenement.

1. By definition, an E/P is used in common with servient tenement.

a. Condition:  ST can’t do anything to interfere with DT’s prior right to use.

i. e.g.  DT given easement for 5 ft. water main.  ST can install main also.
b. Must be a genuine need.

v. Time when use may be made

g. Extinguishment of easements & Profits

a. Lease:  If DT leases to ST, E or P extinguished.

b. Abandonment:  Must have non-use coupled with other actions which indicate  an intent to abandon.

i. Note:  building a non-temporary structure across easement probably not enough.

c. Prescription
i. O (servient) can reacquire easement by blocking easement for prescriptive period.  
d. Merger
i. If one person has both interest, with no intervening interests, the interests will merge and E/P will terminate.  

1. Merger will continue only for extent of lesser interest(easement will suppress, not terminate. 

2. e.g. O (ST) acquire easement or DT in at least as great of duration as easement.

ii. Examples:  

1. A owns b/a

a. A (easement in gross over b/a)(B and hh

b. B (easement over b/a)(to C and hh (owns E)

c. A (b/a)(C and hh. 

d. C (b/a)(D and hh.

e. Result:  Merger @ c.  d invalid.

2. A owns b/a, B owns w/a, A has easement over w/a appurtenant to b/a

a. A. 

i. A(b/a)(C hh

ii. B(w/a)(C hh

iii. C(w/a)(D hh

iv. Result: easement terminated at ii.  Can’t have easement over own land.

v. Alternative:  Easement by implication.  If used in apparent, continuous, necessary way creating quasi easement, when divided, easement may have been created b implication.  

b. B

i. B (by will, w/a)(C for life, then to D hh

ii. A (b/a) ( C hh

iii. C dies and leaves b/a by will to E hh.

iv. Result:  Since C has LE, tenements only merge while alive.  Easement suppressed while C alive.  When C died, E got DT and easement returns.

VII. COVENANTS RUNNING WITH LAND 
a. General

a. Defined:  Promises by the owner of a piece of land or an estate in the land either to do something with or to refrain from doing something with his own land.

b. Covenants v. K’s

i. Covenants are contract rights that, when certain requirements are met, become property rights.  

ii. With K’s, the burden cannot be effectively transferred, as they can with covenants.
1. R(the burden is runs with the land, and is not personal to the p/r.

c. Covenants v. Easements

i. To get a remedy for interfering with easement, all you have to do is show easement and interference and court will grant an injunction.

ii. To get a remedy for a covenant, you must show that benefit of covenant runs with the land before every showing breach.

iii. Negative promises:  can be viewed as a negative covenant, but are really the equivalent of negative easements (e.g. covenant not to build over 2 stories, 

d. Covenants running with land:  Technically, refers only to covenants whose burden and benefit run with the land both in law and equity (note:  when asking if runs with land, you’re really asking if real or pers.)
e. When to we care of the burden/benefit runs with the land/estate of land (4 possibilities)?

i. p/e v. p/r ( you must only prove existence of K.
ii. Assignee of p/e (x) v. p/r (B)(you must prove that benefit runs.
iii. p/e (A) v. assignee (x) of p/r(must prove that burden runs.
iv. Assignee (x) of p/e v. Assignee of p/r (y)(must prove that burden and benefit runs.
b. Covenants Between Landlord and Tenant
a. General

i. When promise made by T, we care whether burden runs w/ leasehold.

ii. When promise made by L, we care whether burden runs w/ reversion or other land owned by L.

iii. Unlike covenants between owners in fee, LT will always run in both law and equity.

b. Types

i. L,T, or both promise to do or refrain from doing a certain act on the premises.

ii. L,T, or both promise to do a physical act elsewhere than on the lease of the premises.

iii. Covenants relating to the duration of the leasehold estate.

c. Requirements

i. Must have a valid K
ii. Need for writing
1. R(SOF requires any lease of more than 1 year (depending on J) to be signed in writing by the parties to be charged.  The covenants also must be in writing.

2. Exception:  Part Performance taking out of SOF.  

a. Where a tenant puts the transferee into possession and the transferee pays rent to L, this is evidence that xferee was T in possession. 

b. Payment of consideration will not, in most cases, take out of SOF.  R(not evidentiary that there was a sale.  

3. Note:  Presumption:  when a person other than T is possession of land of leased land pays rent to L, there is a presumption of assignment.

iii. Intent for burden/benefit to run w/ the land.

1. Must be with respect to the lot on question.

2. How determined:

a. In language of the restriction, or

b. If promisee retains benefit for himself and his assigns

c. If t/c requirement is met, courts will often infer and intent.
iv. Touch and Concern

1. Rule:  If the burden of the covenant is to run w/ the estate of land of the p/r (leasehold or reversion) the burden of the covenant must “touch and concern” the estate in land allegedly burdened; similarly, if the benefit is to run w/ the estate of land of the p/e (leasehold or reversion), the benefit of the covenant must “touch and concern” the benefited estate in land.

2. Tests:  

a. To do or refrain from doing a physical act on the leased premises:  Bigalo Test:  For the burden of a covenant to run, the covenant must directly affect the nature or quality or value of the thing demised or the mode of enjoying it by taking away from the promisor rights and privileges he or she would otherwise have as O of the land, absent the covenant.  For benefit to run, it must benefit p/e by beneficially affecting both the nature or value of the p/e’s interest in the land or mode of enjoying it.
b. Burton Test (to pay money or to do something elsewhere than on land): The burden of the promise must benefit the promisor as owner of the burdened estate in land.  
3. Examples: 

a. To do or refrain from doing a physical act on the leased premises.
i. By lessee (burdened) to

1. Repair

a. Burden t/c. R(takes away right to do nothing.

b. Benefit t/c.  R(ensures it comes back in as good as shape as it was(increased nature, quality, value.

2. Cultivate soil in a particular way

a. Burden t/c.  R(clearly adversely affects T as T by depriving him a right he otherwise would have. 

b. Benefit:  It depends.

i. If for a crop rotation, benefiting soil, it t/c.

ii. If a non-compete, it will not t/c L’s reversion, but most courts will say it benefits and runs w/ other land.  Some courts will reject for fear of monopoly.   

iii. If personal (e.g. p/e doesn’t like beets), then it wouldn’t run (unless a community belief that beets are bad and would decrease value of land).

3. Reside on leased premises

a. Burden t/c.  R(adversely affects/takes away right he’d otherwise have.  Gen., T may reside, but isn’t required.

b. Benefit t/c.  R(increases or maintains nature, quality, value by keeping out vandals.  

4. Not conduct a certain type of business

a. Burden t/c, subject to zoning laws.  R(takes away a right he’d otherwise have.

b. Benefit:  It depends:

i. t/c If a non-compete, it will not t/c L’s reversion, but will benefit other land.

ii. t/c If it prevents a business that produces toxic waste, it may increase quality, value, etc.  

5. Build, not build, build only in a certain manner.

a. Burden t/c.  R(takes away a right he’d otherwise have.  

b. Benefit:  It depends.
i. No t/c if its for architectural preference of p/e.  R( personal.

ii. t/c if no question that covenant intended to benefit T’s land (e.g.  covenant not to build over certain height ( built over quicksand)
iii. No  t/c if intended to provide sunlight to p/e’s land, benefit could t/c other land, but  could be enforced as negative easement of light and air

iv. Note:  Easement may be preferable because it easier to enforce.

6. ExamTip!  Note overlap w/ estate questionable (words of purpose, no express right of reentry (alternative constructions)

ii. By lessor to:
1. Furnish heat & water

2. Repair or rebuild

3. Exterminate

b. To do or refrain from doing a physical act elsewhere than on leased premises.
i. Problem:  There is no benefit/burden with respect to land.

1. Burton test applied.

ii. By lessee to:

1. Pay $

a. Rule:  Neither burden or benefit of promise by tenant to pay money will t/c unless the promise is: 

i. to pay rent

ii. 2) treated as a promise to pay additional rent

iii. 3) (burton) promise to pay money benefits promisor as O of burdened estate in land.  

b. Note:

i. General rule (bigalo) doesn’t work.  R( anyone can pay $.  You don’t have to own land to pay/receive $.  Doesn’t take away any right from p/e with respect to land.

c. Pay rent

i. C.L. notion that rent viewed as issuing from the land. 

d. Pay taxes on leased land

i. t/c under Burton R.(doesn’t adversely affect T, it beneficially affects him as owner of leasehold because if taxes not paid, estate will close on property.

ii. t/c if treated as additional rent.

e. To pay taxes on other premises.

i. Same.  Why?
f. Maintain insurance

i. t/c under Burton if L promises that proceeds will benefit leased land.

ii. t/c if treated as additional rent

iii. Note:  If treated as promise to pay add’l rent, all that L could recover is total amount of uncovered premiums.  If t/c under Burton, L could full amount of proceeds that would have been paid had the policy been kept in force.

2. Arbitrate

a. Depends on the nature of leasehold estate with respect to arbitration.  

i. Covenant to arbitrate in itself does not t/c.

ii. t/c If the disputed covenant is one whose burden runs, we can compel the p/r to arbitrate with respect to that covenant.  (eg. Dispute relates to rental payments, rental payments t/c.  Covenant to arbitrate will t/c with respect to rental payments).

iii. By lessor to: 

1. Non-competition

a. Burden

i. No t/c L’s reversion (he wouldn’t compete on leaded premises. 

ii. Might t/c L’s other land.

iii. Might be personal.

b. Benefit:  Split of authority(feeling that non-comps shouldn’t run.

2. Agreement not to build

a. Burden:  

i. No t/c L’s reversion.

ii. Would clearly t/c L’s other land.

b. Benefit

i. t/c T.  R(increase nature, quality, value etc(effectively providing an easement of light and air.

3. Arbitrate

a. Same as for l/e.
c. Covenants relating to the duration of the leasehold.

i. By lessee to:
1. Surrender leasehold before stated termination
a. Burden t/c.  R(giving away right he’d otherwise have
b. Benefit t/c L’s reversion.  R(increases nature, quality, value, etc.
2. Not to assign or sublet w/out owners consent
a. t/c burden.  R(Since leasehold is an EFY, it takes right from T he’d otherwise have to transfer his interest. 
b. t/c benefit L’s reversion.  R(increases value, nature, quality, etc.  He only cares because he owns reversion.
ii. By lessor to

1. Renew lease
a. Burden t/c L’s reversion.  R(O otherwise may refuse.
b. Benefit t/c.  R(increases value to know renewable.
2. Convey reversion to T t/c b/b.  R( “”
v. Privity

1. Horizontal privity of estate between original p/r and original p/e.


a. Requirement:  Both of the covenanting parties must have continuing interests in the affected physical land at the time the covenant is made.

b. Always met in covenants between L/T ( L has an interest in land not only when agreement is made, but throughout the duration of the lease. 

2. Vertical privity between promisor and promisee and his transferee.

a. Rule:  The p/r must transfer his entire interest in land or estate in land to x-feree, and or p/e must transfer his entire interest in the benefited land to x-feree. 

i. On L side, we must know if L transferred his entire interest.

ii. On T side, we must know if T made an assignment or a sublease.

1. Assignment:  Transfer of entire remaining balance(would bring about vertical privity.

2. Sublease:  Transfer of something less than entire remaining balance (even for a day)(no vertical privity.
3. “The entire remaining balance…provided that…(rent is timely paid).  

a. Estate questionable:  words of condition but no express retention of right of reentry. 

b.  If construed not to be defeasible, then it is an assignment.  

c. If construed defeasible, then there is a split of opinion.

i. Most courts say that is a SL if T transferred less than he owned in terms of time.  
ii. Most courts say that it is an A if t transferred everything he had in terms of time.  
b. Note:  while b/b don’t run, L & T still have remedies (e.g. restitution based on occupation [living in house w/ out paying]/
c. ExamTip!  Look out for transfers of interests in land before covenants established (vertical privity will not be met.
d. Examples:
i. Does L have vertical privity?  L(
1. To X.  Estate questionable.  
a. If statute(X gets FS and there is v/p. 
b. If no statute(X gets LE and no v/p.  R(L xferred less than he owned.
2. To X and hh.  X gets FSA and there is v/p

3. To X and hh provided that...:  Estate questionable

a. Words of condition, but no express right of reentry(courts split to whether there is VP.

ii. L ((T;  L(X, T(A(2000 arrears)(B(no arrears)(C(500 arrears)
1. T assigned to A.  L not paid.  He can sue 3. Why?

a. L ((sue) T for full $2,500.  R(original parties.  No privity o estate, but privity of K.

b. L((sue) A for $2000.  R( since no K liability, A only liable for amount during assignment (unless he assumed leasehold obligations).

c. L((sue) C for $500.  R(
d. L x (can’t sue) B.  R(nothing due during assignment.

2. T subleased to A.  

a. L can only sue T (on privity of K) because no v/p  w/ a, b, c.
b. Exception:  Sometimes equity will provide a remedy through restitution based on occupation.  (e.g.  T is judgment poof)
c. Covenants Between Owners in Fee

a. Distinguished from Covenants Between L&T.  
i. Unlike L &T, transferor is no longer liable so long as the covenant runs (unless personal)
b. Requirements for a Covenant to Run With the Land:
i. Valid K
ii. Need for Writing 
iii. SEE CHART.
iv. Intent:  Always required whether affirmative or negative, at law or in equity.
1. How shown:

a. Language (I intend for this to run)

b. Retains benefit for himself, heirs, assigns 

c. Satisfaction of t/c requirement infers.

d. Uniform Plan (note: a form of equitable servitude)
i. Problem: O owns several tracks of land.  O conveys lot 1 with restrictions and later lot 2 with restrictions.  Can transferee of lot to enforce restrictions against 1?

ii. What is a uniform plan?

1. All courts: If each original deed contains covenant in question.

a. Some courts require this.

2. Most:  O conveys to lot 1 and agrees in writing to assert similar conditions in remaining deeds in land.

3. Split:  If some but not all of the deeds contain covenants in question.  

4. Split:  Proof of neighborhood is extrinsic to deed.

5. Split:  Recording deed is proof of neighborhood.

iii. Examples:

1. O conveys lot 1 and thereafter lot 2.  Lot 1 sold without restriction, lot 2 sold with.  Can 1 enforce?
a. In law: 1 can’t enforce.  R( no v/p between covenantee and party to be charged w/ benefit.
b. In equity:  two conditions must be met: 
i. 1) Parties intended to benefit lot 1, and
ii. 2) meet requirements of one of two theories:  
· 3rd party beneficiary (bargained for),
· Implied reciprocal servitude theory (detrimental reliance):  1) common owner; 2) notice that benefit (not a BFP) was for G and for 1. 
2. Lot 1 sold with restrictions, lot 2 sold with or without.  Can 1 enforce express restriction v. lot 2?
a. In law:  1 can’t enforce.  R(no v/p.
b. In equity under 1) 3rd party beneficiary (if sold w/ restrictions) or, 2) reciprocal negative easement:  when lot 1 sold with, remaining lots impliedly consent.  
i. Notice:  Some courts require covenant in every deed, others apply “inquiry notice, and can be found through Recording Acts.  

3. Lot 1 sold w/ restrictions, lot 2 sold w/out restrictions.  Will restrictions be implied so 1 can enforce?
a. Subsequent lots impliedly subject to covenant.  
v. t/c
1. Test:  
a. Bigalo:  To do or refrain from doing things on the property in question.
b. Burton:  To pay money or to do or refrain from dong this somewhere else than land in question:  Must benefit promisor as O of burdened land.
i. e.g. To pay money for homeowners association.  
1. Considerations: 
a. Common scheme (note: shows intent)

b. Close proximity 

c. Common use.

2. Always required whether affirmative or negative, at law or in equity.
3. Mutuality:  Many courts will say that neither the burden or the benefit run unless both the burden and the benefit t/c.  (note:  this is more likely to be required at law)
4. Negative Covenants:
a. Running of Burden:
i. Split of authority whether burden can run at law if the benefit is in gross.
1. Benefits in gross will not run.  R(no benefited land.

ii. Split of authority as to whether the burden can run in equity if benefit is in gross and the burden won’t run at law.
iii. In some jurisdictions, it is still possible that a court will hold that an the burden of an affirmative covenant will not run. 
b. Running of benefit
i. Benefits of covenants may be personal only
ii. Generally, the benefit of a covenant can run even if the burden is personal (in gross) both at law and in equity.  
1. R(at K law, you can assign benefits of a K, but not the burden.

5. Affirmative Covenants:
a. Running of Burden
i. Majority: burdens of affirmative covenants may run.
ii. Minority:  burdens of affirmative covenants may not run.
vi. Privity
1. Horizontal (2 types)
a. Classic: both p/r and p/e must have continuing interest in the affected land when the covenant is made.  
i. All J’s will accept.

b. Modern:  It is sonly necessary that the covenant be made in conveyance transferring affected land between promisor and promisee or in a separate instrument which is part of the same.  
i. R( not a denial of C, but while conveying you have simultaneous interests.

ii. Note all J’s accept.
c. NOTE:
i. HP not required for running of burden in equity (when P seeking an injunction), when D is not a BFP (had notice [R(would have paid less for estate(unjust enrichment] or did not pay value [gift])
1. Really what this does is apply CL priorities.  P really conveys an equitable interest.  If P later conveys the legal interest, if O of equitable interest is not a BFP, O of legal interest wins (so long as this interest runs at law.
a. Note: This is a situation where a covenant may be enforceable at law, but not in equity.
2. Note:  Where J has a recording act:

a. P must record to preserve C.L. priorities.

b. P must record to give notice to later BFP’s.  
ii. ExamTip! Treatment of a negative covenant as an easement appurtenant eliminates the need for HP.
iii. Note:  Most J’s require HP for running of the burden and about ½ require HP for the running of the benefit.  Some J’s (MD) say HP is no longer required for either.

d. Examples:

i. To X:  At CL, X gets LE w/ classic HP.  If x go FS, no classic HP
ii. To X for life:  Classic h/p.
iii. To X for 10 years:  L&T situation, classic h/p.
iv. To X and hh so long as:  Most likely will have classic h/p.  R(G retained a reversionary interest.
v. To X and hh, G reserving right of way over b/a:  Classic h/p if covenant relates to portion over b/a over which easements exists (R(they have continuing interests).
vi. To X and hh:  No classic h/p.  
vii. G (b/a) and (w/a)
1. G((b/a) to X and keeps w/a
a. At time of conveyance
i. Modern h/p because made in conveyance.
ii. Classic h/p if G conveyed (LE, EFY, FSD, Ease)
iii. No classic h/p if FSA conveyed.

b. Covenant made some time after conveyance.
i. No modern unless classic h/p to begin with.  R(not made in same conveyance or separate instrument part of the same.  
ii. Classic h/p if G conveyed (LE, EFY, FSD, Ease)
iii. Note:  Classic will continue for so long as both parties have interests (e.g. 10 years into lease, L & T agree to more covenants)

viii. G (b/a) and X (w/a)
1. G/X make covenant respecting b/a:  No classic or modern h/p.  B/be can only run in equity.
c. Merger
d. Release:  party having interest releases it to the person w/ burden or replaces it with a new one.
e. Abandonment 
i. Note:  Where you have many covenants, abandoning one does not abandon all.
f. In equity, covenants may be rendered extinguished or unenforceable

i. Acquiescence: acquiescence to violation of covenants that could have been enforced)
ii. Laches: you have waited so long to enforce that the other party has suffered detrimental reliance on the reasonable belief that you would not enforce (will make unenforceable much sooner than an SOL)
iii. Estoppel:  
iv. Change in circumstances:
1. Must occur within covenant burdened area
a. e.g. If state takes land within area and turns into prison, those burdened by covenants for residential purposes may be released.
b. e.g.  If other side of street is commercial use, your property value may go down, but you cant get out of covenants because of “domino theory.”
VIII. CONVEYANCES - Deeds
a. Deed Statutes (2 types)
a. Mandatory (exclusive):  You have a valid conveyance of an interest in land only if you comply with the requirements of the statutes.
i. Note:  If you don’t comply, but requirements of SOF met, you may have a claim in equity as a specifically performable K. 

b. Permissive (MD4-101):  You have a valid conveyance if you comply w/ the statute, but non-complying conveyances are not excluded.
i. Note:  In MD, even if 4-101 eliminated there is the SOF, 5-101.  

c.  ExamTip:  Pay attention to language of staute:  “To be valid a deed must…” “A deed is valid if..”

b. Types of Deeds:
a. Warranty Deed:  Any deed containing one or more of the six covenants for title (present:  seisin, good right to convey, against encumbrances; Future: warranty, quiet enjoyment, further insurances.  

b. Deed Without Covenants:  purports to convey an estate of particular (specified) duration in land, but contain none of the 6 covenants in title.

c. Quitclaim deeds:  Do not purport to give an estate of duration or covenants of title.  Basically says, “whatever I have is yours.”
c. Contents of Deed
a. Execution-Formal Requirements:

i. Writing(Always required:  SOF

ii. Signature(Always required: SOF
1. Subscription:  Where required, signature must be at the end (where not, equity(spec perf. K)
2. Function:  Signature serves as intent.  
a. note:  anything you intend to operate as signature can (if signing Donald Duck may raise issues of capacity).  
iii. Seal and/or attestation (witnesses) or acknowledgement (notary – MD)(Not Universal
1. Where required (MD) and missing, most courts will say they are only required for recording.  Minority: say they are essential to validity of the deed.

2. Where seal required, but you have a writing + consideration, equity will treat as a specifically performable K and will compel grantor to re-execute.  
iv. Acceptance(presumed so long as x-fer beneficial to the grantee.

v. Delivery(always required.

1. Function:  Manifests intent of G to make the conveyance presently effective.  

2. Requirements:

a. Hand over title to grantee during his lifetime (usually physical, not required).
i. Otherwise, it gives the impression that G doesn’t want to hand over during life, which looks like a testamentary disposition which must conform to the local statute of wills (usually requiring testamentary intent, 2 witnesses)

b. Grantor must give over his control over the deed.

i. e.g. if G keeps K to lock box where deed placed, there will usually be a problem.

3. Methods of Delivery

a. Personally hand over to grantee (mail sufficient)

b. Personally hand over to an agent

c. Delivery to land records office and recording (sometimes)

4. Validity of deeds absolutely delivered to grantee containing condition that the deed not take effect until G’s death.

a. Rule:  If grantee gets no interest until G dies, this is a testamentary disposition.

b. Examples:

i. G(D and his heirs from and after my death.  

1. If construed as D not getting anything until G’s death(void for failure of delivery.

2. If construed as D acquiring a future interest in FSA with O retaining a life estate, D has a present possessory interest and delivery valid. 

ii. G(D and his heirs (all right of survivorship in B/A)(if he survives me)
1. Both valid if construed as D has a present executory interest because it will become possessory, if at all, following the termination of O’s FS subject to defeasance in favor of D.
a. Note:  As long as D got a present transfer of a contingent future interest, delivery is valid.
iii. G(D and hh, G retaining a life estate and the power to revoke.

1. G retains life estate and D gets an indefeasibly vested remainder(ok.

2. Problem:  Power to revoke, sounds testamentary (3 approaches)

a. Majority:  Deed and retention of power to revoke valid
b. Minority:  Deed valid, power to revoke not.

c. Older view:  Both void.

5. Validity of deeds absolute on its face, conditionally delivered
a. G( delivers to X to deliver to D…..

i. First question:  Who is X?

1. If X an agent of G, delivery not effective until delivered to G.

2. If X is an agent of the grantee, it is as if G delivered to D on verbal condition.
ii. Second question:  Is the event on certain to occur and can’t be affected by G.  If so, it is treated as a present transfer of a future interest.
iii. Examples:
1. On 12/25/2006
a. Most courts say valid when handed to X.
i. If G dies before 12/25, deed still valid unless X an agent of G.
2. On my death
a. Most courts say valid when handed to X.
3. On my death if D survives me
a. Most courts say invalid unless there is a written escrow arrangement or a signed K of sale.
b. Problem:  If a donative transaction, there will be no K of sale.  
i. Minority of courts will treat as valid because it is an event not within G’s control.
4. When D pays the purchase price
a. Most courts say invalid unless there is a written escrow arrangement or a signed K of sale.
b. G(delivers to D on verbal condition (e.g. “don’t record until I die” “if I never come home?”)
i. Problem:  How does D have an enforceable obligation against himself?

ii. Split (3-way)

1. Delivery good, but condition not.  

a. R(once given, why enforce against self?

2. Both are good.

a. R(Not yours until condition met.

3. Neither is good.  

a. R(based on theory that there must be absolute unconditional deliveries during G’s lifetime.  

6. Bilateral Escrow

a. Note: BE’s are considered neither an agent for either or an agent for both.

b. Problems:  There are two possible dates to consider that delivery occurred:  1) date deed handed to escrow agent, 2) date when agent hands deed to buyer.

i. G can die before D removes from escrow.

ii. When G puts in escrow, he still owns the property.  Before D removes, property may be subject to judgments by creditors, heirs, etc.

iii. G may get greedy and make another deed for property before D removes.

7. Relation Back:  Once purchase price is paid in conformity with the K, D’s title is deemed to relate back to the date that G put in escrow.
a. D gets title over any intervening claim EXCEPT that of a BFP for value and without notice (e.g. heirs, widow, creditors, non BFP buyers).
8. Wrongful attainment of deed(Evil Escrows
a. If G learns of fraud before Escrow sells to BFP, G can get conveyance set aside and will order escrow to re-convey.  If G learns after:

i. Fraud in the inducement (Escrow tells G that buyer has paid)
1. BFP for value and without notice will win over G.  

a. R(Transfer considered voidable, not void(G knew he was handing over deed

ii. Fraud in the factum - theft (escrow x-fers to buyer and doesn’t tell/ask G) (courts split)
1. Most courts say G wins.

2. Some courts say BFP for value and without notice wins.

b. If G stayed in possession of land until $ paid, most J’s will say that transferee on notice and can’t be a BFP.  

b. Substantive Requirements 
i. Identification of the Parties to the Conveyance
ii. Description of the Land Which is the Subject of the Conveyance
1. The description must identify the land and its boundaries so that it can be located or afford the means for its identification.  Otherwise, the deed will not convey anything unless the court steps in.
2. Priorities where conflicting terms are used:
a. Described through survey
i. Original markings(maps(plats(field notes(distances & quantity.
b. Described in terms of metes & bounds (description stating boundaries)

i. Natural monuments( maps(plats(field notes(courses (north at 90)(distances(description by name(description by quantity.

c. Note:  locative descriptions have priority over identifying descriptions.

3. Note:  Some courts may, as between original parties, change ambiguous words to clarify the deed.
iii. Granting Clause & Habendum
iv. Reservations, Exceptions, & Restrictions
v. Consideration
vi. Covenants for Title
1. Note:  This is one of 4 forms of title assurance along with recording, registration, title insurance.
2. Present Covenants
a. Seisin:  Promise that G owns land.
b. Right to Convey

c. Against Encumbrances:  Promise that land is passing free of mortgages, liens, easements, future interests in others, covenants running with land.
3. Future Covenants

a. Warranty: Promise to compensate if title turns out defective/encumbered.
b. Quiet Enjoyment:  Same.
c. Further Assurances:  Promise to execute further documents.
d. Estoppel by Deed
a. Basic proposition:  Not only do you keep what you don’t give away, but if you give it away, you no longer have it to give to someone else.
b. Rule:  When one acquires title to/interest in land which he previously had conveyed when he didn’t own it, he may be estopped to deny that his prior grantee now owns it.  
i.  e.g. 1) Gov’t (w/a) (A;  2) B(X;  3)A(B;  4) B(C
ii. Promisee must acquire a warranty deed.

1. In some J’s, if it contains none of the six covenants, but conveys an interest of a specific duration, that will work as well.
2. A quitclaim deed will not serve to raise estoppel.  
iii. Majority Approach: Automatic Enormant (MD) Absent the recording acts, the minute grantor acquires title it automatically zips to the prior grantee.  No outstanding claims can attach.
1. (e.g.  Suppose AP took possession of w/a.  B would not have a claim in ejectment because he can’t prove that he had title carrying possession.  Only X could)
iv. Minority Approach:  Equitable Theory:  Absent recording acts, the minute grantor acquires legal title he holds in trust for the prior grantee.  All grantee gets is an equitable interest which entitles him, in equity, to compel grantor to convey title.  If grantor conveys to subsequent grantee who is a BFP without notice, prior grantee is out of luck.
e. Common Law Priorities
a. Common law priorities applies to transactions typically not recorded (e.g. Acquisition by AP)
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f. Recording Acts
a. Purpose:  of RA’s is to prevent B from paying for something he won’t get (1-3 above) by giving actual and constructive notice of all conveyances.  They provide that, unless recorded, certain instruments affecting land will be void against certain people.  
i. Most J’s require deeds to be recorded, but will permit the instrument pass an equitable interest valid as between the original parties and against heirs, assignees, those with notice.  
1. Exception MD:  non-recorded deeds only pass equitable interest if consideration paid.  
b. Effect of Recording:  If you properly record a properly executed title, you preserve or better your CL priorities 
i. e.g. bettering:  in situation 4, above, if A records first under a race statute he wins
c. Theories of operation
i. Power Theory

1. Until A records, O has the power to pass a good title to a BFP who records first, or a BFP under a notice statute, someone who records first under a race statute.  
a. Basically(to preserve CL priorities, A must record before conveying to anyone else.  
ii. Notice Theory

1. Purpose of RA is to give notice and proper recording gives either actual or constructive notice of the contents to any later taker in the chain of title.
a. Basically(O to A deed is going to be void against certain persons
2. Instruments not entitled to record do not give constructive notice.  

a. What types of instruments?  Type not entitled to record, improperly executed, prerequisites of recording not met (e.g. witness, acknowledgement, sealed, etc.)
b. Problem:  If B never goes to records office, he’s not on notice.  But what if he does go?

i. Majority:  If instrument not entitled to be there, it won’t put B on constructive or actual notice, but it will but him on inquiry notice.  

ii. Minority:  B is on no notice at all.  R(why punish for doing civic duty.

3. Instruments properly recorded, but “outside B’s chain of title” don’t give notice(wild deeds

iii. Example:  1) O(A (not recorded), 2) A(B (recorded), 3) O(X (BFP, recorded), 4) O( deed recorded.  X wins under all 3 statutes.  Notice Theory.  No way X could have found A(B.  Power Theory:  In order for B to effectively record, he must record entire chain of title back to O.
d. Types of Recording Statutes
i. Race:  First one to record the deed has priority(doesn’t matter if BFP.

1. Note:  This is small # of J’s and many only apply to certain instruments.

ii. Notice:  An unrecorded deed is void/fraudulent against a BFP Subsequent purchaser.
iii. Race-Notice(MD):  In order for B to have priority over A, not only must B record before A records, but he also must be a BFP for value and without notice.
iv. Note:  Where title acquired is not one subject to RA, CL priorities apply.

1. e.g. 1) O(A (AP), 2) B (BFP, Records).  First in time, first in right(AP wins.  
v. Note:  Where deed recorded improperly, it is as if it wasn’t recorded at all.

1. e.g.  1) O(A (statutory requirements not met), 2) O(B (BFP; Records).  B wins if BFP. (Note:  this means he has no notice, actual or constructive (didn’t go to records office)
e. Common Types of Record Systems

i. Grantor/Grantee Index System:  Alphabetically indexes every G of land.

ii. Track System:  Book with one or more pages on each piece of property.

iii. Note:  Most title searches go back no further than 60 years.

1. Problem:  Statutory period for AP is 20 years.  Suppose AP has disability and is 50.  AP’s successors can’t acquire for 70 years.

f. Improper Recording (by administrative office)

i. Two views on who bears burden:

1. Majority view (MD):  A, who took deed to records office, should bear risk of proper recording because he could have double checked later.

2. Minority view: BFP bears risk because A did everything law requires.

g. Shelter Rule:  A person who takes from a BFP protected against A will prevail over any interest over which the BFP would have prevailed.

i. R(BFP must get benefit of bargain.  Otherwise, land would not be sellable.  

ii. Shelter Rule does not apply to possessors prior to BFP.  R(Shelter wont be used to help X launder his title through BFP.

h. Value Defined

i. Must be more than love & affection, nominal consideration.

ii. Must be money or something worth money.

iii. Doesn’t have to be market value.

iv. Legally binding promises to pay do not constitute value unless negotiated.

v. Two common problems:

1. Creditors taking land to satisfy pre-existing debt(not contemporaneous (value paid prior to the conveyance(court split.

2. Suppose buyer pays ½ up front without notice (a BFP) and acquires notice before completing payment.  Courts usually attach a lean on the estate for the amount paid before notice.
i. Notice Defined

i. Actual

ii. Constructive

iii. Inquiry:  If you have knowledge of facts which would cause a reasonable person to make an inquiry, and you in quire, you’re bound or protected (if they lie) by what you find.  If you don’t’ inquire it will be presumed that you were told the truth so you’ve been charged with notice.

1. e.g. If you go to LR office and find deed not entitled to record.
2. e.g. If you’re buying land and you go to check out, if O is in possession, no inquire req.

j. Problems:

i. 1) O(A (not recorded), 2) O(X (deed defectively acknowledged; no notice, X records), 3) X(Y (no notice, Y records), 4) A records
1. A wins under race/race notice.  R( In order for Y to have effectively recorded, he must have effectively recorded his entire chain of title back to O.

2. Y wins if under notice.  R(Y doesn’t have to record, just be a BFP.  

a. Note:  If defect was on the face of the deed, Y would have notice and not be a BFP.  

ii. 1) O(A (not recorded), 2) O(x (notice; records), 3) X(Y(BFP; records), 4) ? records

1. X would win under pure race statute.

2. Under notice and notice race, as between X and A( A wins because x not a BFP.

3. As between A & Y(Y wins so long as A didn’t record and Y is BFP.  Not tainted by X’s BFP.  

4. As between ? & A(
a. If ? a BFP(?wins.

b. If ? not a BFP, but Y is BFP (protected against A), ? wins under Shelter Rule so long as ? is not X.  

iii. 1) O(A (in possession; doesn’t record), 2) O(X (records).  Since A in possession, X had duty to inquire.  X on constructive notice and not BFP.

iv. 1)O((LE) A (in possession; doesn’t record), 2) O((reversion in FS) X (records).  No duty to inquire, A’s possession is consistent with title.  X wins.  

v. 1)O((20 years) A (in possession; doesn’t record), 2) O((reversion in FS) X (records).  Split.  Some courts will say X should inquire whether lease extended.  Most say otherwise.

vi. 1)O(A (not recorded), 2) O(X (with notice[or without value]; records), 3) A records, 4) X(Y (bfp; no actual notice; records).

1. If only transactions 1 & 2 ( Under notice and RN statute, A wins because X not a BFP.  Under pure race, X wins.

2. If only transaction 1, 2, & 4(Y wins – X can, bu selling to a BFP (who records first, under a race-notice statute), cut off A’s interest.

3. If transactions 1, 2, 3, &4 (Split)

a. Slight Majority:  Under Power Theory, A wins(A’s recording serves as constructive notice to Y since A complied with the RA by recording prior to sale to subsequent BFP (who recorded under race or race notice statute).
b. Minority: Notice Theory, Y wins(A’s recording did not serve as constructive notice to Y since outside the line of reasonable search by Y, since made after the date of record of the O(X deed showing that O parted with his tile.
vii. 1) O (owning b/a & w/a) ( (b/a w/ covenant or easement burdening w/a) A (records), 2) O((w/a, no mention in deed of covenant or easement burdening w/a) B (records). 
1. General Rule for RA’s w/ Notice or Race Notice (note:  pure race, A would clearly win):  an unrecorded deed is normally going to be void/fraudulent against a later BFP subsequent purchaser.  

2. Will turn on definition of subsequent purchaser.
a. Theory 1 (MD):  Subsequent purchaser means subsequent purchaser from same grantor.  B has constructive notice of the contents of all properly recorded deeds by his grantor affecting his title.  B is bound by covenant/easement.

b. Theory 1:  Subsequent purchaser means subsequent purchaser of the same land from the same grantor.  B has constructive notice only of contents of all deeds by his grantor of w/a.  B is not bound by covenant.  
QUESTIONS:
1.  O(to A.  Why if by will this creates an FSA?

2.  FSEL hypo # 2.  Why does absence of express right of reentry not create an estate questionable?

3.  Do life estates have to be created in an existent person?  B and C in the supp matt seem inconsistent.

4.  Review effect of lien state v. title state w/ JTWROS.
5.  O(to A but if he ceases to be married to W the grantor may reenter and terminate the estate conveyed.


If a L.E.:  A has LE defeasible CS.  R(defeasible by words of condition.


O keeps a reversion and a right of reentry.   

Question – so if defeating event occurs, and O doesn’t exercise right of reentry (but he has cause of action), and A retains for the statutorily required period (but he is still alive), can he acquire by AP thus turning his L.E. into a FSA?

6. Go over substance/form dichotomy in limitations on reversions. (AHH).

7. In Regency (subdivision case)  in notes BB says that court agreed with Runyon in mutuality.  But how was mutality required?  Wasn’t the benefit in gross (benefited all homes in subdivision)?

Which of these is common stock?
A -->to (B and C and their heirs)(com. stock) or (1/2 to B and 1/2 to C)

Why iin those problems at end of covenants is it a VP problem, and not a HP problem?
Conceptually, Are acceptance, delivery, recordation formal requiremens?

When AP requirements met, does he acquire a legal or equitable title?

Why does it matter in all recording act hypos that they were Warranty deeds?

Burden t/c.  R(absent covenant, L would not have to.


Benefit t/c.  R(increase value, nature quality of leasehold
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