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EE – Employee, ER – Employer, SC – Supreme Court, POE – preponderance of evidence, disc – discrimination
Is policy facially neutral?

NO – Disparate Treatment

YES – Disparate Impact
Statutory Interpretation Framework for Statutory Problems:

· Text – if the plain text is clear and unambiguous then the inquiry is over; if not, then go through other techniques

· Legislative history

· Committee reports, floor debates, etc. ( this can be a guide to legislative intent

· Committee reports are more reliable b/c they represent the collective view whereas floor statements are just one person

· Scalia doubts whether collective intent can ever be discerned ( can only rely on text b/c that is what everyone voted on and what president signed

· Legislative intent

· Deals with what Congress was trying to do

· Purpose of the statute

· What was the point?

· precedent/common law

· EEOC/admin agency

· Policy/practical implications
· Appeals to Morality ( but with a lot of hot-button issues, there is no moral consensus, only division

I. INTRODUCTION

a. Course is about intersection of employment law and civil rights law

b. Focus primarily on federal statutes, very little on state laws but realize that there are a plethora of state laws that on employment discrimination that supplement the federal statute
c. Employment at-will is default legal rule in the US – employer or employee can terminate relationship at any time

i. Default rule doesn’t apply if parties contract around it OR

ii. When the legislature/statutes/Congress change the at-will rule

1. this is a major exception 

2. done when the equal bargaining power seems to be abused

3. we focus on Congress here with Title VII of Civil Rights Act of 1964
d. Overview of Title VII

i. Legislative debate and major drive in enacting the statute was to protect blacks, but the actual language is much broader (including sex, color, religion, among others, etc.)
ii. Some still critique it today – argue that free markets will drive out discrimination
1. other arguments based on freedom of association, efficiency, etc.

iii. Belton/Avery casebook states that this is the single most important statute in implementing the national policy on equal employment opportunity
iv. Applies to employers as well as labor unions, labor organizations, etc. as well as public employers 
e. Basic definitions in Title VII - “employee” and “employer”

i. “employees” – means individual employed by employer, § 701(f)
1. threshold question

2. lots of litigation in this area ( independent contractor issues

3. compare to 42 U.S.C § 1981 post-civil war statute

a. much broader ( covers anyone in a contractual relationship including employees

b. prohibits racial discrimination in contracts (addresses only race)
4. Clackamas v. Wells
a. Employer depends on the number of ‘employees’ and whether 4 doctors were actually employees

b. Sup Ct adopts the common law rule from tort law on master-servant relationships and this was the position the EEOC advocated

i. Key factor is CONTROL ( the master’s control over the servant

ii. Particular title should not necessarily be used to determine whether he or she is an employee

1. key issue is control
c. Ct remanded this case to determine if the 4 physicians were employees under this rule ( use multi-factor balancing test (independence, etc.)

d. Ginsburg Dissent ( doctors organized as corporation and they are not individually liable and they chose not to be partners by agreement

i. they would still come under other statutes by agreement such as ERISA

ii. her test:  if it’s a corp, then they are employees, if p-ship then no

e. This case also sheds light on what courts do when the statute is unclear or ambiguous 

i. Look to common law, precedent, EEOC/agencies, legislative history and intent, etc.

ii. “employers” – means a person engaged in an industry affecting commerce who has fifteen or more employees for each working day in each of twenty or more calendar weeks in the current or preceding calendar year, and any agent of such a person...
1. key is 15+ employees requirements, but certain religious entities, Indian tribes, etc. are exempted
2. this includes American companies with Americans (citizens?) 
3. any agent of such a person
a. agent can put the employer on the hook 

b. agent – generally defined by courts as a supervisory employee who has the authority to make personnel decisions regarding hiring or firing employees or to otherwise set the terms and conditions of employment for applicants and employees

c. text of is silent as to whether agent can be held liable ( courts are split on this and the issue has never been resolved by the Sup Ct

i. as a practical matter, Ps are going to go after rich company
THEORIES OF DISCRIMINATION = Disparate Treatment & Disparate Impact
II. INTENTIONAL DISCRIMINATION (Disparate Treatment)– discriminatory intent is the key element, trying to show there is some facially discriminatory policy
a. Individual Disparate Treatment

i. These  claims are by far the most common in employment disc cases
ii. Looking for a facially discriminatory claim here
iii. Can use direct or circumstantial evidence (or statistical)
1. Direct – employer revealing discrimination (uncommon); more direct evidence can be more persuasive
a. E.g. racist statements, discriminatory hiring policy, etc.
2. Circumstantial (or indirect/inferential) – much more common, raising inferences here that may or may not be compelling depending on the context/circumstances
a. E.g. timing, comparative evidence, remarks similar to racist/sexist comments in various contexts, statistical evidence, etc.
3. Statistical – get to this later
iv. Statutory Text ( disparate treatment claims based on § 703(a)(1)
1. “Employer Practices:  It shall be an unlawful employment practice for an employer—to fail or refuse to hire or to discharge any individual, or otherwise to discriminate against any individual with respect to his compensation, terms, conditions, or privileges of employment, because of such individual’s race, color, religion, sex, or national origin”
v. ***Note that Ps can meet the burden in these cases head on by showing either that discrimination based on protected class was the determining factor in adverse action ( this can be done using direct or circumstantial evidence
1. cts in recent years have used the Price Waterhouse mixed motive/motivating factor framework for direct evidence cases!!
2. or they can use the McD-Doug framework outlined below
vi. Pretext/Single-Motive
1. McDonnell-Douglas 3-step burden-shifting framework [NOTE: applies to applicants and current employees, i.e. “discharge”] ( mostly indirect evidence cases
a. Ps prima facie case ( Ps burden of showing (4 parts):  

i. Member of a group protected by the statute

ii. Applied for and was qualified for a job for which the employer was seeking applicants

iii. Despite Ps qualifications, he/she was rejected

iv. After rejection, the position remained open and the employer continued to seek applicants from persons of Ps qualifications 

v. If P makes PF case, then rebuttable presumption of disc arises

b. Then the burden shift to the D-employer to articulate some legitimate nondiscriminatory reason for the employee’s rejection

i. This is just a burden of production of Ds to rebut Ps PF claim

ii. Not a burden of proof here, just has to produce a legitimate reason

1. Leg nondisc reason just means a legal reason based on admissible evidence
iii. If D fails this burden of production, P wins, but D usually easily rebuts
c. Burden shifts back to P to show that Ds stated reason for rejection was in fact pretext
i. Remember that the ultimate burden of proof/persuasion stays with P at all times

1. must show, by preponderance of evidence, that discrimination motivated the decision
2. Other cases:

a. Burdine – there was confusion in lower courts about 2nd stage of McD-Doug framework ( some cts had held that D need to prove legitimate nondisc reason by a preponderance of the evidence

i. Sup Ct clarifies that its only a burden of production and that P will have ample opportunity to attack the reason in the 3rd stage of the analysis (this will make D give a good reason)
b. Furnco – Ds proffered reason was that they hired based on skill

i. Majority of SC concludes this was a legitimate reason ( court says you don’t need the best decision, just something nondiscriminatory here (simple burden here)
c. Reeves – 3rd stage is at dispute here ( if P proves Ds reason to be false, is that enough?
i. SC holds that it can be ( Ps PF case combined with sufficient evidence to find that the employer’s asserted justification is false may permit the trier of fact to conclude that the employer unlawfully discriminated
1. if all this is strong circumstantial evidence, than it can be enough without additional independent evidence

d. EEOC  v. Consolidated Services
i. Posner, 7th cir opinion, where Ds hired based on word of mouth immigrants ( D says this was an effective cheap mechanism to hire employees

ii. Posner finds that there was not enough evidence for pretext

1. motivation was to keep costs down and not just to hire Koreans

a. no direct evidence, and circumstantial evidence was shaky
iii. word of mouth recruiting cases present particular problems for courts and they prefer to analyze them as disp impact claims (Furnco also)
vii. Mixed Motive 
1. Statutory text ( mixed motive claims based on § 703(m):

a. “Impermissible consideration of race, color, religion, sex or national origin in employment practices – Except as otherwise provided in this subchapter, an unlawful employment practice is established when the complaining party demonstrates that race, color, religion, sex, or national origin was a motivating factor for any employment practice, even though other factors also motivated the practice.”

b. Plus see also § 706(g) – limits the relief available to a P from a 703(m) claim IF D proves by POE that they would have made the same decision anyways ( no damages or admission/reinstatement/hiring/promotion

i. P can still get declaratory relief, injunctions, attorney’s fees

1. No Comp/Pun damages though
ii. D’s aff defense ( must prove that this truly was the reason

c. Both of these are congressional reactions to the Price Waterhouse decision

2. Basic idea ( dealing with multiple reasons for the firing and one of those reasons may or may not have been illegal discrimination
a. Price Waterhouse v. Hopkins
i. P basically only had indirect evidence at 3rd stage of McD-Doug

ii. Plurality states that sex disc might be one of the reasons here that she was denied partnership, but if this is true burden of proof shifts to D for the affirmative defense (i.e. would have made the same decision anyways)

1. case remanded to lower courts

a. ct said D couldn’t make out aff defense and thus it’s a single motive case

iii. White’s conc stated P must show “substantial factor”

iv. O’Connor’s conc held that burden of persuasion shifted to D when P “demonstrated by direct evidence that an illegitimate factor played a substantial role” in an adverse employment decision
1. created confusion for the lower courts
b. Current Law ( Desert Palace v. Costa
i. Background: Sup Ct’s decision in Price Waterhouse lead to changes from the Civil Rights Act of 1991 which amended the ’64 Act ( supplies a new evidentiary rule which provides that P need only “demonstrate” that race/sex/etc. was a motivating factor and so special showing of direct evidence is required
1. and restricts remedies for P if D proves affirmative defense
2. basically makes it easier for P to win on the liability issue if P shows motivating factor, but limits remedies if D can prove aff defense

ii. the SC’s decision interpreting 703(m):

1. RULE:  Absent some statutory prohibition, P can use circumstantial or direct evidence to shift burden of persuasion to D to prove the aff defense
a. NOTE:  Ds can use circum or direct evidence to prove aff defense

2. P had a lot of comparative evidence because she was the only woman working there

3. main issue was over the mixed-motive jury instructions given at trial

a. Sup Ct says trial ct judge gave correct instruction:

i. If sex was not factor, D wins

ii. If sex was factor and no other motives, then single motive case and P entitled to all remedies

iii. If sex was one of several motives and D proves aff defense, then Ps remedies are significantly limited based on statute

c. SC in Desert Palace said that the jury instruction was appropriate but it didn’t state that it NEEDED to be the instruction ( so this has lead to some confusion in the lower courts

i. Majority view: Some courts still hold that there is a separate single motive claim separate from mixed motive claims

ii. Minority view: Other courts, such as in Dunbar v. Pepsi, state that after Desert Palace you go straight to 703(m) and don’t use the McD-Doug framework ( 703(m) defines what 703(a) means

1. i.e. whenever one of those characteristics is a motivating factor

2. its not completely clear why this matters but Norton says it does matter when of the parties feels strongly that the case should be heard as a single motive case

a. in Desert Palace, D felt this way, P wanted the mixed motive instruction

b. Ds generally want the single motive instruction whereas Ps generally want mixed motive

c. yet, in situations where P feels they have a stronger case, they might just want the normal single motive instruction
i. in general, any party that feels they have the stronger case wants the single motive instruction and vice versa for a weaker case

viii. After-Acquired Evidence
1. somewhat similar to the mixed motive situation
2. seen as more of a limit on remedies rather than as a defense to discrimination

3. Basic idea ( after discharge, D discovers evidence of wrongdoing that, in any event, would have led to the employee’s termination on lawful and legitimate grounds 
4. McKennon v. Nashville Banner Publishing
a. P took confidential docs from D-employer during the course of working there and D did not find out until discovery in an ADEA case
i. D concedes that the only reason she was fired was age

ii. At time of firing, it was a single motive case, but during discover, D finds new evidence that would have justified her firing anyways

b. HOLDING: Even though after-acquired evidence would have justified the firing, there was still illegal discrimination involved and congressional/national policy relating to Title VII and anti-discrimination laws mandates that some remedies should be available, i.e. limited remedies
i. RULE:  SC holds that in such situations no reinstatement or front pay for P
1. P gets backpay but its limited ( beginning point of calculation of backpay is from date of unlawful discharge to date when the new info was discovered
a. Furthermore, the trial court can consider taking into further account “extraordinary equitable circumstances that affect the legitimate interests of either party.”
2. P is, of course, still entitled to damages, injunctive relief, attorney’s fees

c. POLICY – one pro-P view is that this rule is still too nice to Ds because its just dumb luck that they found it

i. Another pro-D view is that this is a big windfall for Ps

1. Counterarg:  incentive for D to prod into Ps background just to negate such a lawsuit

b. Systemic (Pattern-or-Practice) Disparate Treatment
i. Basic idea ( when an employer engages in a pattern of discrimination
1. e.g. an employer who routinely rejects certain minorities or steers them into low-paying jobs
2. EEOC and individual Ps can bring suit under this theory
3. different framework applies b/c with systemic disc there is a large practice of doing this ( the standard operating procedure idea
ii. Evidentiary Framework

1. Stage I: LIABILITY
a. P must establish PF case creating presumption that discrimination is employer’s regular course of business/standard operating procedure [P must prove by POE, see King v. Gen Electric ( need significant evidence of the alleged routine and more recently courts have refused to find for P here without significant individual testimony to support statistical evidence, like the court in King]
i. Done through evidence of longstanding and gross statistical disparities, gaps of two or more standard deviations between expected outcomes and actual outcomes, anecdotal evidence, etc.
b. Burden of Proof then shifts to D, either to show that Ps statistical showing is unreliable/inaccurate OR that statistical disparities can be explained by some nondiscriminatory reason
c. If D fails to meet this burden, P prevails at Stage I, and litigation proceeds to Stage II
i. Big step – all members of protected class are presumed to be discriminated 
1. so if there is liability, D usually settles rather than go to trial with each separate P
2. Stage II: REMEDY
a. Individual members of protected class who were subject to adverse employment decisions are now presumed to be entitled to relief as victims of discrimination, unless defendant can meet burden of proof that discrimination was not the reason for that individual’s adverse treatment
iii. Statistical evidence
1. very important in these types of cases
2. if there is a big deviation from the numbers that employer hires and numbers in the general population or some other sample (based on locality, skill, etc.), then this deviation can be statistically significant
a. Concept of Standard Deviation 

i. Fewer SDs means difference is more likely due to chance
ii. Larger SDs means less likely due to chance [statistically significant]
1. 2 SDs = 5% due to chance
2. 3 SDs = 1% due to chance
iv. Landmark case in this area ( Teamsters v. United States
1. although this is a disparate impact claim, the statistical evidence principles discussed are applicable in disparate treatment claims also
2. SC says that stats alone can be enough for P to win a pattern-or-practice claim, and stats are definitely enough when combined with anecdotal testimonial evidence
a. i.e. the “inexorable 0”
b. But today cts have taken a varying view on this ( see the King v. Gen Electric decision
i. Technically Teamsters is still good law but many lower ct decisions have been undercutting it
ii. In King there was other non-statistical evidence and jury found for P
3. in this case, the SC held that government carried its burden of proof by showing that blacks and Hispanics were given menial positions and were not hired as line drivers
a. government used statistical and testimonial evidence
i. very low percentage of blacks/Hispanics hired overall and virtually no black/Hispanic line drivers
ii. plus they had anecdotal evidence of 40 witnesses
b. D gives other reasons such as low personnel turnover, etc. but ct rejects these because they say that D has had plenty of opportunity to hire line drivers and they didn’t hire minorities
c. D also argue that Ps stats are wrong ( looking at the wrong labor pool
i. But SC states that these are unskilled jobs so can look at entire surrounding commuter labor market
v. Nothing in Title VII requires an employer to mirror the demographics of the general population

1. but Title VII does require that absent some other evidence, stats can raise a presumption that there is discrimination on the part of employees
vi. More guidance on statistical evidence ( need appropriate comparative class
1. Ps must use right geographical boundaries when presenting statistical evidence in these cases
a. reasonable commuting distance
b. there are also complexities for highly-skilled positions where EEs have to be hired from far away
c. this can be very determinative of Ps case
i. e.g. see the Hazelwood case
1. if choose narrow boundary, P loses and opposite is true with more broader boundaries of all of St. Louis
2. and Ps have to ensure that they have relevant minimum qualifications ( make sure its same-skilled worker
a. with unskilled work, everyone in the labor market is included in the stats b/c everyone is considered unskilled at the very least 
vii. Hazelwood School Dist. v. United States
1. number of black teachers hire in St. Louis is very low
a. also looked at stats of number of black teachers employed by the schools
i. but SC says these are artificially low because Title VII only started to be applied to public employers in 1972
b. Ds dispute Ps stats ( claim they are looking at the wrong qualified labor pool
i. Dispute geography and qualification of sample
2. Dist ct also took into account that very few black students attend these schools
a. But ct states that this has nothing to do with the teacher’s analysis
3. SC remands to lower courts to look at post-1972 hiring numbers

a. Ct of appeals erred in holding for gov’t ( at trial ct level, D has an opportunity to rebut the stats 
i. Special issues of pre-Act and post-Act discrimination
b. they didn’t resolve the geography issue but did give the trial ct factors to go by
c. SC did say that gov’t can compare racial composition of teaching staff to racial composition of the QUALIFIED PUBLIC SCHOOL TEACHER POPULATION in the relevant labor market

4. Ps also had other non-statistical evidence ( 50+ qualified blacks turned away, no hiring standards, recruitment from historically white institutions, 
a. So on remand this is all probably cumulative enough with the stats for gov’t to prevail on systemic disc claim
viii. EEOC v. Joe’s Stone Crabs
1. 11th circuit decision

2. this case has disp treatment and impact, but we only analyzed disp treatment
3. D-ER’s food-serving staff was almost exclusively male, but women did have other management positions
a. Matre d’ai made all the decisions with no women involved
b. Plus women were not attending the hiring roll calls 
c. Plenty of stats presented by P and there was no rigorous standard or test at the roll calls
d. D argues that is trying to maintain an Old World European Tradition/Ambience and experts stated that this involved exclusively male service
e. There were remarks where women were told it was futile to apply and a manager said it was a “male place”
4. ct holds there was no disp impact and they remand on the disp treatment issue
a. it certainly appears suspicious here because only one woman hired as food server since 1950
i. basically, its an “inexorable 0”
b. Ds basic argument is that very few women applied and maybe they didn’t apply because they saw all males, but that’s not our fault, not intentional on part of D
i. It was those women’s choice to not apply
5. this case shows the problems with places like this
a. and other cases involving Home Depot, Sear’s have presented particular problems to courts
c. ASIDE: SPECIAL DEFENSES TO DISPARATE TREATMENT CLAIMS
i. BFOQ (Bonafide Occupational Qualification)
1. Basic idea ( legal discrimination based on the qualification for a job, but this defense is never for discrimination based on race or color
a. Congress defined the exception narrowly
b. Dealing with hiring of employees ( looking at essential job functions at hiring stage

2. Statutory Text ( defense is based on § 703(e)(1)
a. “Notwithstanding any other provision of this title . . . it shall not be an unlawful employment practice for an employer to hire and employ employees . . . on the basis of his religion, sex, or national origin in those certain instances where religion, sex, or national origin is a bona fide occupational qualification reasonably necessary to the normal operation of that particular business or enterprise”
b. NOTE: the ADEA has a parallel BFOQ provision

i. “reasonably necessary to the normal operation of the particular business, . . .”

3. Cts have set forth the rule for a BFOQ: A job qualification must relate to the “essence of the job”
a. This is the first step in any BFOQ analysis

4. Factors:

a. Is there a factual basis for believing all or virtually all members of one sex are unable to perform this task?

b. Is the task or service or characteristic at issue related to the “essence” of the job?

c. Can this characteristic be evaluated individually rather than resorting to group classifications?

d. Is sex so essential to job performance that a member of the opposite sex simply could not do the same job (job-specific)?

e. Is the qualification under scrutiny so important to the operation of the business that the business would be undermined if employees of the other sex were hired (employer-specific)?

5. Dothard v. Rawlinson
a. Alabama hired only men as correctional counselors in their prison system and the SC said there was a PF case based on disp impact analysis and D-ER had failed to present evidence that height/weight requirements were job-related

b. But SC stated that this was one of those rare occasions where the D-ER can establish a BFOQ
i. rationale ( a woman, b/c of her womanhood, is vulnerable to attack and invites it, especially sexual assault

1. and this makes it less safe for everybody including the prisoners and guards

c. Marshall dissents ( its dangerous for males and females, and the real problem is the condition of the prisons down there

i. wants tougher standards for offending inmates and better conditions for the inmates

ii. worried about old myths about women as seductive sexual objects

6. Wilson v. Southwest Airlines
a. D only hires females as flight attendants and claims that they have this unique marketing niche as a love/sexy airline service
i. Appealing to more businessman

b. Ct/EEOC argue that this is an issue of customer preference ( Southwest created this preference and is now hiding behind it to justify discrimination 

i. Men can perform duties of a flight attendant

ii. Essence of the job is to move things by air and men can do this

iii. D still counters that they want to move passengers safely in a sexual way and then you might see it through their view ( only females can do this for men

iv. Ct holds that marketing campaign was not of business necessity and sex was not a BFOQ for the job of flight attendant or ticket agent
7. the Wilson case highlights a particular problem for the courts ( what about strip clubs or playboy?

a. Essence of strip club’s service is selling sexual services

b. What about Hooters?

i. EEOC did file a charge against them but Hooters ran an effective lobbying campaign against the EEOC and the EEOC backed off

ii. What is the essence of a Hooters job?

1. The key is how broadly or narrowly you define this ( it all comes down to what is Hooters selling?
iii. Hooters is still vulnerable to a lawsuit

c. Tough questions that are further compounded by the fact that there is very little legislative history on the gender part of Title VII and on the BFOQ
8. UAW v. Johnson Controls
a. D-ER manufactured batteries that exposed workers to lead and they were worried about injuring female fetuses which lead them to exclude all FERTILE WOMEN

i. This is a facially discriminatory policy but they are asserting the BFOQ here

b. Lower cts find for D because D is doing the right thing

i. SC reverses ( the key inquiry is are they treating people differently b/c of sex? YES
ii. Then is it illegal?  Is there a BFOQ?
1. define essence of job narrowly ( making batteries

a. doesn’t matter if you are a man or woman

b. if they were really concerned with reproductive health, then they would protect fertile men too

2. D argues that essence of job should be defined broadly ( making batteries in a safe way

c. Title VII was expanded by the Pregnancy Discrimination Act to include “because of or on the basis of pregnancy, childbirth, or related medical conditions” [see § 701(k)]
i. SC used this in their analysis ( discrimination on the basis of pregnancy IS discrimination because of sex

ii. Congressional policy of letting families worry about the welfare of their children ( has nothing to do with manufacturing batteries effectively
d. RULE: A job qualification must relate to the “essence” or to the “central mission of the employer’s business”
e. Tort Liability Issue
i. Majority argues this isn’t a major concern if ER informs woman of the risk and there is no negligence on the part of ER

ii. White/Scalia concurrences worry about tort liability and state law issues

1. other D-ERs might present real cost problems under different factual scenarios

2. White states that such a policy might be reasonably necessary to avoid substantial tort liability

3. Scalia ( Johnson Controls doesn’t make out a tort liability BFOQ, not a substantial risk for them

a. But Scalia is still open to the possibility of a cost-based BFOQ

9. Privacy Interests
a. For intimate viewing and touching, sex is allowed to be taken into account as a BFOQ for privacy interests

i. Assignment decisions at prisons are made based on sex all the time

b. Some states have passed laws relating specifically to all-male and all-female gym clubs

ii. ASIDE, disc based on sex: City of Los Angeles v. Manhart
1. D-city argued that women on average live longer then men so they are required to contribute more to pension plans
a. D concedes that it is facially discriminating here
b. BFOQ not available because it deals with the hiring of employees!

2. SC’s Response:  Claimed that D was painting whole class of women with this when its individuals that matter in Title VII 

a. Text of Title VII says “individual” 

b. Purpose of Title VII is to eradicate stereotyped generalizations (negative and/or inaccurate) and instead engage in thoughtful analysis 

i. Counterargument for D here is that they made a generalization that is not negative and its accurate

1. Ct says you can’t discriminate against groups in a discriminatory or nondiscriminatory way
3. SC also says that cost-savings is not a justification under Title VII for this situation

4. Policy Implications:  SC was clear in stating that this decision did not affect insurance sold in the private markets ( allowed to distinguish based on sex
a. Title VII only deals with hiring, benefits, etc. in the workplace

b. ADEA doesn’t apply to insurers

5. Remember that other relationships are governed by other statutes ( § 1981 for discrimination in contractual relationships (covers insurance contracts using race)

6. So basic point here is that if you have a facially discriminatory policy, you must establish a BFOQ, otherwise you are liable!
iii. Affirmative Action

1. An affirmative action plan is a race- or sex-specific plan that is designed to provide a remedy for the present and continuing effects of historical overt discrimination against blacks and women, as well as the effects of discrimination motivated by unconscious biases and stereotypical assumptions
2. Basic Idea ( Norton defines it as when employer decides to make a protected class status as a positive in making employment decisions
3. Three main contexts:  government contracting programs, education, & employment
4. Title VII

a. so we are looking at circumstances here where we asking is it ok for an employer to take race, etc. into account when making employment decisions?
b. Title VII applies to governmental employers also, but note that these employers must also follow constitutional standards also
i. Title VII is only concerned with employment, constitution is broader
c. Some call it “reverse discrimination” ( here its mainly white males as P bringing suit
d. Weber/Johnson Framework:
i. in both cases, the majority upholds the affirmative action plan as valid under Title VII
1. still some confusion as to what constitutes a valid plan 
ii. legitimate nondiscriminatory reason in the Mc-D framework is when employer’s affirmative action plan tries to remedy past discrimination by that employer, OR to correct manifest imbalances in the segregated categories/jobs
1. note that these justifications basically looking at the past, i.e. there are no forward-looking justifications
a. but see below with constitutional analysis ( Grutter v. Bollinger
iii. END ( employer’s plan is proper when it mirrors the purposes of Title VII
iv. MEANS ( can’t unduly trammel the employment opportunities of non-beneficiaries, plus it should be time-limited (attain, not maintain)
v. Majority in Weber also looked to 703(j) of the statute to justify their upholding of AA plans ( says “require” rather than “permit”
1. see also 703(d) dealing with training programs
e. Weber
i. Facts:  small percentage of blacks in this workforce and specifically for the craft positions

1. i.e. a manifest imbalance as compared to the surrounding labor/workforce
ii. Means:  reserved 50% of openings in training program for crafts from unskilled production workers, program would end when percentage in crafts matched surrounding work pool

iii. Ct says this is time-limited, and it doesn’t matter trammel b/c it doesn’t require discharging of white workers, plus it doesn’t create an absolute bar to promotion of whites (half will be whites in the program)

f. Johnson
i. Facts:  zero women in 238 skilled craft jobs ( manifest imbalance

ii. Means:  sex was to be used as one positive factor among numerous factors

iii. Ct says it wasn’t unduly trammeling b/c sex is only one factor, men were allowed to still compete plus it was time-limited b/c it was to ATTAIN not maintain a balanced workforce, but it will take a while

iv. Stevens’ Dissent:  he wants to add in forward-looking justifications for affirmative action plans

5. Equal Protection and Constitutional Analysis
a. Based on the 14th amendment equal protection clause (5th amend for feds)
b. This is the context affirmative action is usually discussed ( meat of most aff action litigation
i. We only looked at it as applied in Title VII above
c. Constitutional limits on a governmental employer ( have to comply with both Title VII and the Constitution/Equal Protection Clause as a threshold matter
i. Private employers only worry about Title VII
d. Three Tiers of Scrutiny for Equal Protection Claims:
i. Race/Suspect Classifications: strict scrutiny ( law or policy will be upheld only if it is necessary to achieve some compelling governmental interest and the means to achieve that end must be narrowly tailored 
1. Ct will always consider whether some less burdensome can achieve the same purpose
2. narrowly tailored means (like above) that it can’t unduly trammel and its time-limited
3. compelling gov’t interest is a harder question 
a. Adarand ( remedying past discrimination
b. Grutter ( diversity from racially diverse student body is a compelling gov’t interest and this is a forward-looking justification!!
i. First time the SC recognized a forward-looking justification
ii. We don’t know yet the relation with this to Title VII
ii. Sex/Heightened Scrutiny ( law or policy must substantially further an important state interest [i.e.an exceedingly persuasive justification]
iii. Rational Basis Scrutiny ( law or policy is upheld as long as it is rationally related to a legitimate state interest
1. i.e. for all other classifications
e. Petit v. City of Chicago
i. 7th cir, First lower court case to deal with Grutter in the aff action EMPLOYMENT context
1. i.e. using diversity in workforce, a forward-looking justification, as a compelling gov’t interest
ii. ENDS ( Chicago PD said we need racially diverse police force
1. ct agrees that it is a compelling gov’t interest ( actually says its more compelling than a university’s compelling in a diversified student body
a. here diversified police force is needed to protect communities ( public interest/safety and sergeants influence other officers on the street
iii. MEANS ( ct says its narrowly tailored b/c there was a standardization process for scoring promotions examinations
d. Harassment
i. Statutory Text ( again, look to 703(a)
1. employees have a right to work in an environment free of discriminatory harassment that adversely affects their “terms, conditions, or privileges of employment”
2. the ADA and ADEA has similar language that covers harassment
ii. Most of these cases deal with sexual harassment, but it also applies to racial/ethnic/religion harassment
iii. Two types of harassment:
1. quid pro quo harassment ( was first type of sexual harassment recognized as a violation of Title VII
2. hostile work environment ( two SC cases below defined the elements of this claim
iv. Sexual Harassment
1. Statutory Text ( 703(a)
a. Unlawful “to discriminate against any individual with respect to his compensation, terms, conditions, or privileges of employment, because of such individual’s…sex”
2. quid pro quo ( occurs whenever an individual explicitly or implicitly conditions a job, a job benefit, or the absence of a job detriment upon an employee’s acceptance of sexual conduct
a. i.e. sexual compliance is exchanged, or proposed to be exchanged, for an employment opportunity
b. these are cases where the threat is actually carried out
3. Hostile Work Environment
a. Framework from cases below, 3 elements:
i. Unwelcome sexual behavior

1. i.e. “I didn’t ask for it”
2. P has to communicate this unwelcomeness in the same way a reasonable person would see it as unwelcome
3. usually this isn’t a problem ( even silence can be seen as unwelcome
4. but if P keeps coming back to it, it might not be seen as unwelcome
ii. Sex-based (or race-based etc. depending on type of claim)

1. different theories when dealing with same-sex harassment ( see below
iii. Has to be sufficiently severe OR pervasive to alter terms/conditions of employment
1. from Harris ( objectively and subjectively

2. for objective part, is it just reas person or reas person with that person’s characteristic?  ( see below and see Harris
b. Meritor Savings Bank v. Vinson
i. Facts:  Sexual relationship between female employee and male bank manager; P and employer have completely different stories
1. She claims that she had sex with him for fear of losing her job and she never told any other supervisors because she was afraid of him
2. Bank manager denies it all and bank claims any such behavior was without its knowledge or consent
ii. Lower ct finds for D: no economic loss and she was not discriminated against
1. says you need some tangible economic loss under Title VII
iii. SC rejects this view ( Title VII is not just limited to tangible economic harm 

1. Norton says they are trying to define discrimination here
2. statutory text evinces a congressional intent to strike at the entire spectrum of disparate treatment of men and women in employment
3. harassment leading to noneconomic injury can violate Title VII
a. Congress wasn’t thinking about sexual harassment when passing it, but they wanted it to be broad

4. ct also looks to EEOC guidelines and precedent here
iv. Ct defines hostile work environment sexual harassment claim:
1. unwelcome sexual behavior
2. sex-based

3. has to be severe OR pervasive

v. SC also says that trial ct can take into account Ps conduct/dres indicated that the behavior was unwelcome
1. Norton says this has been limited by changes in the Federal Rules of Evidence and case law ( FRE says its presumptively inadmissible
a. Extension of rape shield law into civil context
c. 3rd element, Severe or Pervasive ( Harris v. Forklift Systems
i. lower ct says you need psychological injury/basis and that is not here
ii. O’Connor writes for majority
1. Issue is whether to be severe or pervasive P needs to show affect on psyche or lead P to suffer injury?
2. No bright line rule, it’s a flexible standard

3. says lower ct was wrong in saying that you need affect on psyche or injury ( RULE:  all you need is an objective reas person to see it as pervasive or severe, and you need it to be subjectively pervasive or severe in the P’s head

a. 2 independent elements ( subj + obj!!

4. must look at all the circumstances to determine hostile or abusive; factors:
a. frequency of discriminatory conduct
b. its severity
c. whether it is physically threatening or humiliating, or a mere offensive utterance 
d. whether it unreasonably interferes with an employee’s work performance

e. psychological well-being is also one factor among others to look at
f. NO SINGLE FACTOR IS REQUIRED
iii. Scalia’s conc ( says that he usually prefers bright-line rules for jurors and lower cts, but there is none here, so this is the best route
iv. Ginsburg’s conc ( suggest that Ps usually need to prove that it unreasonably interfered with the Ps work performance
1. inquiry should center around this
2. don’t need to show tangible productivity declined, just that reas person would find that disc/harassment make the job more difficult to do
3. she is responding to Scalia by focusing inquiry
4. Same-Sex Sexual Harassment – The Meaning of “Because of Sex”
a. Again, Norton says courts struggle to define discrimination because it is not defined in the statute
b. Oncale v. Sundowner Offshore
i. Issue is whether there is an actionable sexual harassment claim when the harasser and the harassed employee are of the same sex?
ii. 3 way split in lower circuits
1. 5th said it never was disc
2. another circuit said it was disc when harassee was gay/lesbian
3. another circuit said it was disc when it was severe or pervasive regardless of sexual orientation of the victim

iii. Scalia’s unanimous majority opinion takes route #3

1. first, looked at text ( “because of sex” in the “terms, conditions” of employment is broad, covers men as well as women
a. can cover same-sex under certain circumstances
2. precedent also shows that whites can discriminate against other whites, and males discriminate against other males
3. no congressional intent on this
iv. D’s argue that this will result in a general civility code in the American workplace
1. but Scalia says that other forms of discrimination being prohibited has not resulted in this
a. there is a limiting factor ( it must be severe or pervasive
b. its still on the P to always prove, with whatever evidentiary route, that the conduct at issue was not merely tinged with offensive sexual connotations, but actually constituted “discrimination … because of sex.”
2. Title VII is not a general civility code
3. objective severity of harassment must be judged from a reasonable person in the P’s show UNDER ALL THE CIRCUMSTANCES ( Social Context and common sense matters!!
a. e.g. coach smacking a player in the butt is not the same as a boss slapping a secretary in the butt
v. Scalia lists non-exclusive list of situations of same-sex harassment that are actionable
1. Harasser motivated by sexual desire
2. D motivated by general hostility to presence of men in workplace
3. D treats men differently than women
vi. Norton says Oncale on remand could base theory on something else ( sexual nature of the abuse
1. and claim that it is per se based on sex
2. but gender issue can be tough
vii. other theories ( gender stereotyping, etc.
c. Rene v. MGM Grand Hotel
i. 9th Circuit decision
ii. Facts:  P worked for MGM Hotel, butler on high floor, openly gay, alleged sexual harassment by coworkers and supervisors
1. all incidents involved touching
iii. P claims physical sexual conduct is based on sex
iv. D claims that P was harassed b/c of his sexual orientation, not because of his sex
v. Majority: sexual orientation is irrelevant to Title VII claims, and the abuse was sexual, verbal, and physical
1. they argue that physical sexual conduct is sex-based, i.e. per se rule

vi. 1st conc ( agree with result using different rationale 
1. they use gender stereotyping theory ( actionable gender stereotyping harassment
2. i.e. P suffered because he wasn’t the right type of guy
vii. Dissent ( claim that this harassment was not based on gender, rather it was based on his sexual orientation (i.e. being gay)
1. plus they say that P never brought up the gender stereotyping claim in the lower cts
2. and they pointed to the factual record ( mainly masculine gay comments, only one line referring to him as being feminine
d. In Sum, Norton says we are seeing three views in the lower courts:
i. Majority from Rene ( defines as sex as broad category
ii. Gender-stereotyping view of 1st conc

iii. Dissent’s view that harassment based on sexual orientation is not actionable
iv. THIS IS STILL OPEN TO SC INTERPRETATION!!

v. Racial/Ethnic Harassment
1. can use the hostile work environment framework from above for these also ( just replace sex with race, ethnicity, etc.
2. Cerros v. Steel Technologies
a. 7th circuit decision
b. Facts:  Hispanic worker at steel factory subjected to racial epithets, derogatory names, graphitti, car tires were slashed, etc.
c. Issue was whether lower ct committed clear error in concluding that the harassment was not severe or pervasive enough to meet statutory stds?
d. Ct says lower ct erred in its legal threshold for harassment cases ( set the bar too high as a matter of law

i. Previous cases had found severe verbal harassment to be prohibited even if it did not occur every day
ii. No magic number of slurs needed, but an unambiguous racial epithet falls on the more severe end of the spectrum
e. Says that severity and pervasiveness are to a certain extent inversely related
i. One event may be severe enough
ii. A lot of events that are of lesser harassment can be pervasive enough
f. They remand the case for P to be allowed to show his side
3. Harris v. Int’l Paper
a. District Court decision from Maine
b. First, the court had to decide what reasonable standard to use for the unwelcome part of the analysis for a black P:
i. Appropriate Std is that of a “reasonable black person”

1. so key question is what is unwelcome conduct or speech to a reasonable black person?
ii. This seems like an easy issue but there has been a lot of debate for the jury instructions ( should it say reas person or reas black person?
1. this issue is still unresolved in real life
c. Second, ct also dealt with the severe/pervasive issue
i. Quality and quantity of the racial speech and conduct is sufficiently severe or pervasive to alter P’s working conditions

d. Thus, P made out PF case of hostile environment racial harassment
vi. Employer Liability for Harassment
1. FRAMEWORK FOR EMPLOYER LIABILITY FOR HARASSMENT:
a. If P establishes tangible employment action harassment by supervisor, then employer automatically liable for that harassment
i. i.e. this is basically quid pro quo ( if there is tangible action taken, then this employment action itself constitutes a change in the terms and conditions of employment that is actionable under Title VII
b. If P establishes hostile work environment by a supervisor then employer is liable UNLESS employer can prove that –
i. it took reasonable care to prevent and correct the harassment; AND
ii. the P unreasonably failed to take advantage of preventive/corrective opportunities
c. If P establishes hostile work environment by a co-worker, the employer is not liable unless the P proves that employer was negligent, i.e. the employer knew or should have known of the harassment and failed to take prompt, effective action (i.e. notice plays a crucial role here)
2. 2 cases establishing framework:
a. Faragher v. City of Boca Raton
i. Facts: lifeguard case, Terry, Silverman, and Gordon were supervisors of P, P accused them of touching and being offensive to females in a sexual way, P complained to Gordon who didn’t tell anyone, she/P resigns and eventually claims hostile work environment
1. she made out her case because it was unwelcome, based on gender and it was severe/pervasive (b/c subj in her mind it was and to a reas person it would be also
ii. Issue here is about LIABILITY
iii. D claims these were rogue employees and they didn’t know about it; P counters in other discrimination suits, the D pays for the supervisor’s actions, so P wants strict liability whereas D wants negligence std imposed upon themselves
iv. Souter takes into consideration the harassment as well as 2 policies (encouraging employers to adopt sexual harassment programs and for employees to report problems), so it’s a compromise
1. HOLDING: When there is no tangible employment action –
a. Employer is subject to vicarious liability to a victimized employee for an actionable hostile work environment created by a supervisor with immediate (or successively higher) authority over the employee
b. But, the D can have an affirmative defense that they have to prove by POE –

i. That the employer exercised reasonable care to prevent AND correct promptly any sexually harassing behavior (2 sub-elements ( prevent AND correct), AND
ii. That the P-employee unreasonably failed to take advantage of any preventive or corrective opportunities provided by the employer or to avoid harm otherwise
2. Souter says the City’s aff defense fails on first element b/c they didn’t take reasonable care to prevent harassment b/c they didn’t disseminate everywhere
b. Burlington Industries v. Ellerth
i. Slightly different issue than Faragher 
1. higher up supervisors harassed based on sex and the threats he made went unfulfilled 
2. majority holds that these are not tangible employment actions b/c 
ii. So basically, in this earlier case, after going through agency principles and balancing them with Title VII’s policy, the Sup Ct holds that there can be vicarious liability with a hostile work environment but D can prove aff defense to remove liability when there is no tangible employment action
c. Scalia/Thomas Dissent in both cases ( want a negligence std imposed upon the D-employer and under this std Ds would win
i. i.e. duty to act reasonably under the circumstances
e. Failure to Accommodate (Religious Practices/Disability)
i. See below in relevant Religion and ADA sections for full outlines!!!!!!
ii. FAILURE TO ACCOMMODATE LEGAL FRAMEWORK [see Heller 9th cir decision]
1. Note, for a normal Disp Treatment claim under Religion, you still use the classic Mc-D burden-shifting framework, this is for the reas acc analysis

2. P’s Prima Facie Case:

a. need a bona fide religious belief that conflicted with employment duty
b. inform employer of belief and conflict
c. employer threatened him with or subjected him to discriminatory treatment, including discharge, because of his inability to fulfill the job requirements

3. NO requirement here on P to show that he/she made any efforts to compromise his/her religious beliefs or practices before seeking an accommodation from the D

4. If P proves PF case, D must establish that it initiated good faith efforts to accommodate the employee’s religious practices 
a. See TWA and Ansona below for clarification of this std ( Employer can meet the burden by showing either that it gave a reasonable acc OR show that any reas acc would impose an undue hardship 

i. TWA defines ‘undue hardship’ as anything more than a de minimis cost

b. Burden of persuasion/proof is on D here
iii. ADA Analysis/Framework ( don’t jump to the merits before you do this analysis
1. First, does P have a disability?

a. physical/mental impairment that 

b. substantially limits

c. a major life activity

2. If no, P loses

3. If so, determine whether P is a “qualified individual with a disability” – can the P perform the essential functions of the job with or without reasonable accommodations?

a. First, see if P can perform essential functions without a reasonable accommodation?

i. If so, failure to hire or adverse employment action subject to disparate treatment analysis.

ii. If not, can P perform essential functions of the job WITH a reasonable accommodation?

1. If not, then P is not a “qualified” individual with a disability and P loses

2. If so, employer must provide that reasonable accommodation, unless doing so causes an undue hardship
f. Retaliation

i. Basic Idea ( protection of employees that report employment disc claims and those that participate in investigations
1. every statute that we have studies this semester has a retaliation provision
2. policy ( to encourage EEs to come forward and let investigations proceed unimpeded
3. opposition ( folks who complain about, report, or object to a possible discriminatory practice
a. protects those who file discrimination claims as well as people who make informal protests through complaints, letters, protest, etc.
b. unlawful or illegal activity by EE is not protected, plus other egregious conduct is not protected (i.e. insubordinate, disruptive, or nonproductive behavior at work)
c. Payne: see 2 rules below
4. participation ( can’t retaliate against folks who otherwise participate in a hearing, or filing a charge, or bring a suit
a. tend to be more broadly construed by cts than the opposition clause
i. i.e. investigation can be dealing with you or another EE
ii. EEs and applicants are protected regardless of the underlying merits of the claim/investigation
5. Plaintiff doesn’t have to turn out to be right about the discrimination
a. Just need reasonable good faith belief of discrimination
b. Purpose here is that if you fire after hearing about a complaint, then investigations would go nowhere
ii. Statutory Text ( we analyzed Title VII mainly in class

1. 704(a) protects both opposition and participation

2. “It shall be an unlawful employment practice for an employer to discriminate against any of his employees or applicants for employment, … because he has opposed any practice made an unlawful employment practice by this subchapter, or because he has made a charge, testified, assisted, or participated in any manner in an investigation, proceeding, or hearing under this subchapter.”
iii. Framework ( Use Mc-D again
1. PF case

a. Protected activity ( opposition or participation

b. Adverse employment action

i. See Burlington Northern and the various tests below!!
c. Causal connection b/t activity and employer’s action

2. then D’s burden of production for leg nondisc reason for retaliation

3. then burden shifts to P to prove intentional disc/pretext

iv. P can use direct or circumstantial evidence

1. Direct ( supervisor’s comments

a. Note that direct eidence seems more common in retaliation claims than in other discrimination claims maybe b/c D is so angry and lets guard down

2. Circumstantial ( usually something like suspicious timing and things changing

a. Comparative evidence ( e.g. after P opposes or participates, everyone else gets a pay raise except for that P

v. Usually retaliation claims are brought with other claims, i.e. added on

1. its very common, Norton says, to lose on substantive claim, but win on retaliation claim

a. retaliation claims tend to be easier to prove b/c Ds are more careless when angry and timing can also be very fishy

vi. Love v. Remax
1. 10th cir decision

2. this case stands for two propositions:

a. The P need only have a good faith belief of underlying discrimination
i. Here ct found that P thought male VPs were being paid more and that’s enough

b. Causal connection can be established by timing
i. Here ct finds 2 hours to be enough

ii. Fishing timing is always a red flag

3. As a D’s general counsel, you have to advise ERs to be nice in these situations b/c otherwise they tend to react very emotionally

vii. Opposition Clause
1. Payne v. McLemore’s
a. 2 Rules:

i. P can establish PF case of retaliatory discharge under the opposition clause of 704(a) if he shows that he had a reasonable belief that the employer was engaged in unlawful employment practices
ii. In terms of Ps conduct, cts require that EEs conduct be reasonable in light of circumstances, and have held that ER’s right to run business must be balanced against the rights of EE to express his grievances and promote his own welfare
1. balancing test
2. if Ps conduct puts him outside protection of 704(a), then D has a leg nondisc reason for failure to rehire P

3. but this type of behavior has to be pretty extreme
viii. Meaning of “Adverse Employment Action”
1. White v. Burlington Northern
a. 6th cir decision, SC took cert in this case recently!!!
b. P was suspended without pay, but they hired her back and gave her backpay
c. P was also transferred from forklift job to standard track laborer job

d. Ct held that suspension was adverse even though she was reinstated

e. Ct also held that the demotion was an adverse action

2. different tests:

a. a couple of circuits require the ultimate employment decision ( such as hiring, granting leave, discharging, promoting, compensating, etc.
b. Materially adverse change in terms and conditions of employment

i. Has to be within scope of employment ( i.e. look at effect on terms and conditions of employment
c. EEOC ( “any adverse treatment that is based on retaliatory motive and is reasonably likely to deter a charging party or others from engaging in protected activity,” this is a reas person std basically
i. Doesn’t have to be related to job, but effect on EE matters!

ix. Other individuals protected from retaliation
1. SC has held that former EEs are covered
2. Cts are split over allowing 3rd party retaliation claims

a. Some cts have allowed husband-wife ones, or where the P is a representative of the other person involved in protected activity
b. Other cts view this differently
III. DISPARATE IMPACT

a. Basic Idea ( We have left the realm of intentional discrimination, now we are dealing with facially neutral policies of the D-employer ( business necessity issue is key
i. Note that only equitable relief is available with disp impact ( not comp/pun damages and NO JURY TRIALS either, only bench trials
ii. Dealing with facially neutral policies that more harshly on one group than others
iii. Intent is not a requirement to prevail on a disparate impact claim, but not that there are similarities here with Systemic (pattern or practice) discrimination
b. Statutory Text
i. 703(a)(2) ( Unlawful for employer “(2) to limit, segregate or classify his employees or applicants for employment in any way which would deprive or tend to deprive any individual of employment opportunities or otherwise adversely affect his status as an employee…”
ii. Congress later amended Title VII to add in 703(k):

1. “An unlawful employment practice based on disparate impact is established under this subchapter only if—1) a complaining party demonstrates that a respondent uses a particular employment practice that causes a disparate impact … and the respondent fails to demonstrate that the challenged practice is job related for the position in question and consistent with business necessity; OR 2) the complaining party makes [a demonstration that an alternative employment practice has the same effect with no disparate impact] … and the respondent refuses to adopt such alternative employment practice.”
iii. See also 703(h) ( talks of a “professionally developed ability test” 
1. can only be used if it is “not designed, intended or used to discriminate…”
c. Seminal Case ( Griggs v. Duke Power Co.[most important case since Brown]
i. Facts:  not dealing with high-skilled jobs, D instituted a policy of having a high school education for certain jobs as well as taking 2 tests in addition to hs education
ii. Ct here didn’t start with 703(a)(2) text but Norton says they should have ( it sweeps broadly
iii. SC looks at 703(h) which allows for certain professionally developed ability tests but they can’t be “used to discriminate”
1. ct holds that the test must in some way relate to the job ( looked at EEOC guidelines on 703(h) also
iv. intent/purpose of Title VII recognizes disp impact claims
v. finally, the ct looked at the policy/practical implications ( if you decide this case against P, then all Ds would use such tests to screen to make a bar for minorities
1. plus its hard to prove intent
vi. this was a major decision but correct, plus they gave employers the bus necessity defense
1. major departure from at-will employment law ( have to justify their choice here
d. Use of Subjective Criteria
i. Watson v. Fort Worth Bank
1. Facts: subjective judgment of supervisors was used for promotions and they kept promoting whites over similarly situated blacks for teller positions
2. unanimous SC holds that disp impact analysis applies to subjective criteria

a. SC realized that employers would just add in some subjective elements to such processes to make it all subjective and thereby discriminate
b. If an employer’s undisciplined system of subjective decision-making has precisely the same effects as a system pervaded by impermissible intentional disc, then it is illegal (i.e. if it adversely affects)
e. Summarizing Framework from 703(k):
i. an unlawful employment practice based on disparate impact is established under this subchapter only if—

1. (a complaining party demonstrates that a respondent uses a particular employment practice that causes a disparate impact on the basis of race, color, religion, sex, or national origin, AND

2. the respondent fails to demonstrate that the challenged practice is job related for the position in question AND consistent with bus necessity), OR

3. if P identifies an alternative procedure that has same effect but not disp impact and employer refuses to adopt this alternative
f. Use of Statistical Evidence in Disparate Impact Cases ( Analyzing the Tests
i. Cts look to the 80% or 4/5 rule for assessing whether a particular employment practice has an adverse impact
1. selection rate ( (# who passed test or screen) / (# who take or apply for text or screen)

2. divide 2 different selection rates ( (selection rate for protected class members) / (selection rate for comparator/successful class)

a. if this is less than 80%, then its presumed to be an adverse impact (and the burden of persuasion/aff def proof shifts to D ( i.e. that certain traits needed for the job and this test accurately measures those traits

ii. Employer’s usually prove this in one of two ways:
1. the test is content-valid ( ex: giving driving tests to cab drivers, but it can be tougher to come up with tests for abstract traits

2. criterion validity ( particular criterion are needed for a job

a. e.g. have to be very reliable in order to perform job

b. but D has to show that their test accurately measures those traits!!

iii. Standard Deviation ( don’t forget about this one

1. remember, lower SDs means more likely to be due to chance

iv. Dothard v. Rawlinson
1. this came up in the BFOQ discussion also, but here we look at disp impact

2. this is the Alabama prison case where the prison used minimum height and weight requirements that adversely affected women
a. selection rate for women is 59% whereas it was 99% for men

b. i.e. they wanted strong people 

i. SC said this is fine but this test is not directly measuring strength, rather you are measuring size ( SC says to measure strength directly
1. i.e. its not job-related

3. So they found against on the disp impact part but they found for D on the BFOQ
4. Rehnquist conc ( says that D could have raised an “appearance of strength” argument in the lower cts to show job-relatedness

a. i.e. need to have prison guards that show appearance of strength in order to maintain security and controlof inmates

b. Norton says that in making this argument, you would want evidence that weak/little guards got picked on more

i. Norton claims that in later cases it was found that little guards were less picked on maybe because they were in less altercations

1. a rationale ( when you are smaller, you work harder in staying out of harm’s way

g. Requirement of Particular Employment Practice ( in some situations this is at issue

i. See Furnco and Consolidated Services cases above, and the Lanning case below

ii. HYPO:  having a dirty port-a-potty for women ( is that an employment practice?

iii. These are all hotly contested issues

h. Standard to use for the employer’s defense ( Business Necessity
i. Lanning v. SEPTA
1. 1999 ***3rd circuit*** decision
2. Facts:  SEPTA transit police officer applicants were required to run 1.5 miles in under 12 minutes as a screening test, D admits this disp impact to women, but it argues that it is job related for the position and consistent with business necessity
3. congress adopted Griggs standard, not Wards Cove with Civil Rights Act of 1991
a. so you need job-related AND business necessity!!
i. RULE:  to show bus necessity of a discriminatory cutoff score, employer must show that that its cutoff measures the minimum qualifications necessary for successful performance of the job in question in order to survive a disparate impact challenge
4. Dissent argues for a different standard when public safety is at issue, i.e. with police forces
a. Precedential and policy-based argument

i. Statutory vs. Constitutional Issues with Disparate Impact
i. Washington v. Davis
1. After Griggs, it was clear that disc impact claim could be brought under Title VII
2. but Ps here framed it as a constitutional issue and wanted the ct to get to the constitutional issues

a. 2 P black police officers brought suit against a test, blacks were passing at lower rates than whites, Ps bring disp impact claim under EP clause in Constitution ( argued that test doesn’t measure ability accurately?
3. So does Constitution prohibit disp impact employment?

a. SC says NO ( Constitution only prohibits intentional discrimination
i. i.e. EP is about invidious discrimination
ii. EP is about EP of the law, not results
iii. So only intentional actions can be brought under Const
b. Ct relies on precedent and analogous situations

i. Also looks to totality of circumstances, i.e. policy

c. Ct is very concerned about opposite holding in other contexts ( it would unravel a lot of statutes

4. Remember EP clause is narrower in that it applies to gov’t, but its BROADER in that applies in all CONTEXTS to gov’t (not just employment)

ii. What is intentional? ( later case, Personnel Admin of Mass v. Feeney
1. disc purpose implies more than intent as volition or intent as awareness of consequences; it implies that the decisionmaker selected or reaffirmed a particular course of action at least in part “because of,” not merely “in spite of,” its adverse effects upon an identifiable group

a. forseeability of consequences of a neutral rule can have bearing upon existence of disc intent, but an inference is a working tool, not a synonym of proof

IV. SELECTED ISSUES INVOLVING DISCRIMINATION ON THE BASIS OF RACE, NATIONAL ORIGIN, RELIGION, SEX, and SEXUAL ORIENTATION

a. Color/Race
i. Statutory Text ( Norton started with some other key provisions here
1. 42 U.S.C. § 1981 – Equal rights under the law

a. basically, everyone “shall have the same right … to make and enforce contracts … as is enjoyed by white citizens”
b. so this protects all races including whites
c. legislative purpose ( to protect individuals of every race and color
d. floor statements showed that it would protect whites as well as blacks
2. Note that Title VII includes color under its protected classes ( see 703(a)(1), but it has special exceptions for Indian Tribes…
a. 701(b) ( “The term ‘employer’ … does not include … an Indian Tribe”
b. 703(i) ( “Businesses or enterprises extending preferential treatment to Indians – Nothing … shall apply to any business or enterprise on or near an Indian reservation … publicly announced … under which a preferential treatment is given to any individual because he is an Indian living on or near a reservation.”
ii. The meaning of “race” and “color”
1. Race

a. St. Francis College v. Al-Khazraji
i. § 1981 case, looking at meaning of “race” here
ii. Facts: denied a job because he was from Iraq, though a US citizen, D argues its not race disc b/c he is white
1. SC says that Congress intended to protect from disc identifiable classes of persons who are subjected to intentional disc solely b/c of their ancestry or ethnic characteristics

a. what matters is what they were thinking back then in the 19th C. because it didn’t matter what modern scientific theory thinks of race ( look at what text meant in 1870
i. i.e. people today would consider fair-skinned as white
b. i.e. when analyzing the text, must look to intent back then
2. RULE:  § 1981, at a minimum, reaches disc against an individual b/c he or she is genetically part of an ethnically and physiognomically distinctive subgrouping of homo sapiens

iii. So what is race disc under § 1981? ( statutory interpretation
iv. National origin claim would have been easier
v. Ps prefer § 1981 claims over Title VII b/c no cap on damages, longer statute of limitations; a lot of suits have both claims
2. Color is different than race ( different complexions (some say that antidiscrimination statutes should not be based on race, but rather color ( colorism is a big problem)
a. Basic Idea ( looking at situations where light-skinned people are hired over darker-skinned ones
b. INTERSECTIONALITY THEORY posits that individuals have multiple identities that are not addressed by legal doctrines based solely on a single identity or status
i. i.e. where 2 or more theories intersect; race+, or sex+, etc.
1. higher standard placed on one group sort of = black women
ii. Some commentators criticize cts for forcing black women to choose between bringing suit under race or gender, but not both
3. Discrimination on the basis of race or color has been universally held to include discrimination on the race of one's spouse
a. Instances of discrimination where a person is discriminated against b/c of their spouses skin color
b. An argument for this can be made based on the text ( “because of” language covers employers that punish interracial relationships
b. National Origin
i. Statutory Text ( 703(a)(1):  National origin is one of the protect classes
ii. The Meaning of “National Origin”
1. Basic Idea ( focusing on your birth country or where your ancestors originated from
a. Ethnicity, ancestry
b. EEOC defines broadly as including, but not limited to, you or your ancestors country of origin, and also because you have the physical, cultural, or linguistic characteristics of a national origin group
c. Usually interpreted as geographic place of origin
i. can have more than one place of origin
d. may or may not correlate with race
e. Latino/Hispanic status usually treated as national origin rather than race
f. National origin is unifying characteristic here
2. Dawavendewa v. Salt River Project
a. 9th circuit decision
b. Issue – is discrimination on the basis of tribal status national origin discrimination?
c. Facts: 1st preference given to Navajos on the reservation, 2nd for Navajos off the res, 3rd for everyone else; P was a Hopi, not Navajo
i. note that Indian tribes are domestic independent nations ( sovereign states
d. Ct says that obviously tribes are nations and disc against P constitutes nat’l origin disc under Title VII
i. note ( nat’l origin includes countries no longer in existence
e. Norton also went into Indian preference exemptions of Title VII ( see provisions above
i. does this exempt the D’s decision?
1. it’s only tribes as employer that don’t have to comply with Title VII, 701(b)
2. Norton says the employer in this case is not a tribe, it’s a private employer, but 703(i) still applies

ii. but it’s still unclear whether 703(i) exempts this D from choosing Navajos over Hopis (?)
1. text is unclear
2. statutory purpose ( economic development statute
3. policy ( effect on tribal sovereignty
4. they want land to be used by those who will give them jobs
iii. in the end, Ct ruled that the exemption was to benefit all Indians so the P-Hopi DID experience discrimination on account of national origin!

3. ***Note that all this is not the same as discrimination based on citizenship
a. Title VII has nothing to say if employer prefers American citizenship
i. Citizenship here refers to legal status with respect to US
iii. National Origin and Citizenship

1. Basic Idea ( can’t use citizenship as a mask for racial preferences
a. SC has held that national origin does not include citizenship, but stated that there may be situations where disc on the basis of citizenship would have the effect of discriminating on the basis on national origin
b. So disc based on citizenship is prohibited by Title VII whenever it has the purpose of discriminating on the basis of national origin
i. i.e. where it’s a pretext
2. Anderson v. Zubieta
a. DC Circuit decision
b. Issue is whether company was using citizenship as a pretext for prohibited nat’l origin disc
c. Ps received less pay and brought suit on racial and nat’l origin disc
d. Ct sides with Ps ( says there could be pretext for disc based on nat’l origin

i. favoring non-Panamians over Panamians ( nat’l origin!
ii. plus here they are not differentiating b/t citizens and non-citizens
1. everyone working is an American citizen ( rather the company looked at whether workers at an earlier time
3. Relationship b/t Immigration Reform and Control Act (IRCA) of 1986 and Title VII
a. Employers aren’t suppose to hire without proper work authorization
b. IRCA ( may not allow strict preferences for US citizens vs. non citizens
c. Additional Protections ( private employers can’t discriminate against non-citizens, or immigrants with work authorization cards who are intending to become citizens
i. there are some exceptions where gov’t has to hire based on citizenship
d. Other issues here of whether to allow undocumented workers to bring claims under Title VII and what remedies should be available to them
i. IRCA changed things here ( 4th cir held they are not covered
ii. SC has said that Nat’l Labor Relations Act covers undoc workers but their remedies are limited
iii. still very unsettled case law
iv. National Origin Discrimination based on Language and Accent
1. non-English speaking population has surged in the US with immigrants
2. Employer requiring English as a condition of employment may face a disc claim ( usually apply it against monolingual non-English speaker

a. Disp impact analysis based on national origin ( to prevail, D must show that language req is job-related and a bus necessity
3. English-only requirement for bilingual employees
a. Garcia v. Spun Steak Co.
i. 9th cir decision, note that this is the only ct to allow a disp impact claim under 703(a)(1), everywhere else ( use 703(a)(2) or 703(k)
ii. issue is whether D violates Title VII when it requires bilingual workers to speak English on the job
iii. disparate impact claim here b/c we have a facially neutral policy of having an English-only rule for everyone in the workplace
1. and Ps claim it denies them a privilege enjoyed by English-only employees ( i.e. the ability to speak your language at work
2. English-only rule is an employment practice 
iv. Ct starts by saying if there is disp impact if falls disproportionately on the Hispanic-origin employees, but in the end, Ct says no disp impact by rejecting 3 theories presented by the Ps:

1. Cultural heritage argument doesn’t work b/c Title VII does not protect self-expression on the job
2. Even though they are denied to speak their language like other employees, 9th cir says this isn’t significant enough b/c they can easily speak English and slippage of words is OK
3. finally ct says no evidence here of an atmosphere of inferiority, isolation, and intimidation
v. ct rejected EEOC position on the 3rd theory and P’s PF case of disp impact fails
1. EEOC says English-only rule is per se disp impact and burden shifts to D to prove job-related and bus necessity
vi. Judge dissented in part ( he would defer to EEOC on 3rd part and then allow D to present defense under disp impact (bus justifications)
vii. Note if monolingual employees might have stronger claim
b. Discrimination based on Accent
i. Cts have recognized that disc on the basis of a foreign accent can violate the prohibition against national origin disc under Title VII
ii. Hasham v. California State Board of Equalization
1. Facts:  less experienced, less qualified worker promoted, while P scored higher, had a CPA
2. P was of Pakistani origin and brings suit based on language/accent national origin Title VII claim
3. evidence that supervisor had made some remarks about his accent
4. P made out PF case, D proffered that they wanted to promote from within and then P had D’s comments for pretext plus other circumstantial/indirect evidence
a. Ct says that a reasonable jury could have concluded that, with D’s comments, altogether demonstrated a discriminatory animus and ct did not want to supplant their view of the credibility or weight of the evidence for that of the jury’s
5. Ct affirms dist ct ( no abuse of discretion when trial judge admitted certain remarks
iii. Note that in other cases, employers give other reason, i.e. accent interferes with duties of jobs ( this is a different type of case than Hasham
1. Fragante Case ( another 9th circuit decision
a. D said accent would interfere with job; judge says he had a strong accent, but didn’t say much about how hard it was to understand him, ct held for D
b. Other courts would be really worried about pretext here, but there are legitimate concerns too here for D
iv. There are also reverse claims ( see pg. 661
1. instances of employer giving favoritism based on accent
c. Religion

i. Statutory Text ( Religion is different than the other protected classes because there negative and a positive duty on the employer
1. Negative ( listed as one of the “because of” protected classes in 703(a)(1)
2. Positive ( 701(j): Religion “includes all aspects of religious observance and practice, as well as belief, unless an employer demonstrates that he is unable to reasonably accommodate to an employee’s or prospective employee’s religious observance or practice without undue hardship on the conduct of the employer’s business.”
3. Special Exceptions/Rules for Religion:

a. 702(a), Inapplicability: Title VII “shall not apply … to a religious corporation, association, educational institution, or society with respect to employment of individuals of a particular religion …”
b. 703(e): BFOQ/Education Institutions with personnel of particular religion – “it shall not be unlawful employment practice for a school, college, university, or other educational institution or institution of learning to hire and employ employees of a particular religion if such school … in whole, or in substantial part, owned, supported, controlled, or managed by a particular religion …”
ii. Meaning of “Religion”
1. explicitly defined in 701(j) through later amendments
a. broad definition
2. what is a religious belief or practice?
a. cts deferential to Ps on this ( don’t want constitutional problems with a court (a governmental entity) defining religion
b. protects movements like atheism, pacifism, etc.
c. nor does it always mean that you have to be in a group according to EEOC
d. should there rather be tests or just leave it to individuals?
i. Norton says that religion doesn’t have to make sense and overall cts have said that we are not going to get into it
ii. One test by Judge Adams 3rd cir opinion ( lists certain factors:
1. nature of ideas, how comprehensive beliefs are, look for external services, functions, etc.
3. note that there are constitutional concerns with the Establishment Clause for other employers also
iii. FAILURE TO ACCOMMODATE LEGAL FRAMEWORK [see Heller 9th cir decision]
1. Note, for a normal Disp Treatment claim under Religion, you still use the classic Mc-D burden-shifting framework, this is for the reas acc analysis

2. P’s Prima Facie Case:

a. need a bona fide religious belief that conflicted with employment duty
b. inform employer of belief and conflict
c. employer threatened him with or subjected him to discriminatory treatment, including discharge, because of his inability to fulfill the job requirements
3. NO requirement here on P to show that he/she made any efforts to compromise his/her religious beliefs or practices before seeking an accommodation from the D

4. If P proves PF case, D must establish that it initiated good faith efforts to accommodate the employee’s religious practices 
a. See TWA and Ansona below for clarification of this std ( Employer can meet the burden by showing either that it gave a reasonable acc OR show that any reas acc would impose an undue hardship 
i. TWA defines ‘undue hardship’ as anything more than a de minimis cost

b. Burden of persuasion/proof is on D here
iv. Heller v. EBB Auto
1. P needed to be at wife’s conversion ceremony to Judaism

a. Employer in the end wouldn’t accommodate

b. P makes out PF case ( belief, informed employer, and they threatened to fire him and they did
i. So Ct says P can make out PF case

v. Reasonable Accommodation and Undue Hardship
1. TWA v. Hardison
a. Explores the definition of reasonable accommodation 
b. Facts: scheduling problems that conflicted with P’s Sabbath, but there is a seniority system and collective bargaining agreement through the union also, TWA made changes to try and accommodate P, and it was an essential job and the airline needed him there, an accommodation was not reached, P discharged
c. P makes out PF case, so ct turns to the reasonable accommodations here
i. Can’t swap with senior employees b/c this violates the seniority system

ii. Hiring somebody else or have existing employees work overtime results in a premium rate and burden for D
d. Ct agrees with D ( TWA made reasonable efforts to accommodate and requiring TWA to bear more than a DE MINIMIS cost is undue hardship
i. Seniority system can’t give way to religious observances
ii. Ct also looks at text of 703(h) where seniority systems are protected by Title VII as long as its not discriminatory
iii. Also, breaking coll barg agreement would hurt morale! ( key fact here was that CBA protected seniority
e. Marshall/Brennan dissent ( concerned about social policy and worried about minority religions, want to protect the pluralist society
i. Claim it would just be a minor privilege granted to P by D
2. Ansona Bd of Educ v. Philbrook
a. School case where P had 6 religious holidays he wanted to take off for every year, he exhausted his 3 religious holidays, but school had policy where he couldn’t use 3 other days for religion so he had to take unpaid leave
b. Reasonable Accommodation choices

i. Using other personal paid leave

ii. Pay for a substitute himself b/c he’d lose less money

iii. Or just take unpaid leave

c. P presents the first 2, D presents the 3rd one

i. Ct holds that D-ER can choose its own reasonable accommodations ( D has met its obligation under 701(j) when it demonstrate that it has offered a reas acc to the employee
1. undue hardship is only at issue the D claims that it is unable to offer any reas acc without such hardship

2. no duty to take the employee’s options

3. employer can take the one they think is best

ii. Ct ends by saying employer’s 3rd option is reasonable, BUT IF paid leave is provided for all purposes except religion, then its not a reas acc

1. i.e. if personal business leave can be used for all secular purposes, but no religious ones, then D is in trouble

d. Countervailing policy here ( we want to preserve employer autonomy but we also want to protect religious practice

vi. Instances where values of EEs conflicts with ER’s or another EE’s values
1. Basic Idea( employers are in a precarious position of dealing with religious values of different employees

a. Note: if employee’s religious values will be seen as harassing another employee, then that will be an undue hardship that employer doesn’t have to accommodate

2. Peterson v. Hewlett-Packard
a. Another 9th cir decision

b. Facts: D had diversity programs where it posted up posters about being Gay or Black, etc., P posted up Biblical scriptures that showed that being gay was evil, supervisors removed them as offensive to other employees and violated H-P’s harassment policy, P met with bosses and said the passages were meant to be hurtful and send a message to co-workers to repent and be saved, P eventually fired
c. Negative duty ( P’s first claim is that the Ds diversity program targeted him as a heterosexual and Christian fundamentalist

i. P makes out PF case using Mc-D framework, but ct says there was no evidence of pretext on part of D (no inference of disc raised by P)
d. Positive duty ( P has a stronger case on the Failure to Acc claim

i. He establishes the PF case, but ct has doubts about whether P’s religious doctrines compel him to HURT other employees
ii. Burden of proof for reas acc shifts to D
1. only 2 reas acc were to leave both up or take both down

a. these were the only 2 reasonable options for him

2. so b/c P refused to consider any other accommodations, ct only analyzes whether these 2 imposed an undue hardship

a. both are undue hardships the ct says

i. the first one would have demeaned and harassed fellow co-workers

ii. the second one would have required D to exclude sexual orientation from its diversity program

3. Thus, ct finds that D carried burden of showing that no reas acc was possible, P loses
3. Peterson v. Wilmur Communications
a. Eastern Dist of Wisconsin case about D violating negative duty
b. Facts: P followed this World Church of the Creator which, inter alia, espoused white supremacist beliefs, D found out on TV and demotes him
c. P argues that there is direct evidence of disc based on his religious belief ( straightforward PF case, no Mc-D framework
i. But ct still has to make sure there is a religious belief AND a member of a protected class

1. ct says it has to be “sincerely held” and “religious” in P’s own scheme
a. as noted above, cts give tremendous deference to Ps here on having a valid belief

i. note, belief system need not be based on God

ii. ct says P meets test here

ii. So P presents direct evidence of disc with the letter that discharged b/c of his beliefs

1. Ct says distinction here on the law:  when EE shows adverse action based on observance or practice, then OR still has the reas acc defense, but when its adverse action based on PURE BELIEF, then the employer is liable and no defense
a. So this ct draws a distinction between observance/practice and belief 

iii. D says that leg nondisc reason was that P couldn’t impartially evaluate colored employees with these views

iv. Burden of Persuasion remains with P ( Looks to 703(m) motivating factor/mixed motive provision
1. ct looks to the letter as direct evidence of the letter and here its obvious that they intended to disc based on his religion

a. employer was stupid to send the letter

v. So Summ Judg for P

d. Norton says this was an easy case b/c of the letter plus P didn’t express his views at work ( would have been different had P done so and harassed other workers

i. Basically, the D has to wait until belief becomes practice!
d. Sex
i. Special issues and problems with sex discrimination cases
1. Jespersen v. Harrah’s
a. 9th circuit case – NOTE, this decision has been vacated and the en banc 9th circ is hearing it ( might very well end up in SC some day
b. Facts: P was a female bartender who didn’t follow new makeup policy and was terminated, D basically had different requirements for men/women
c. In earlier times, cts always allowed these sex-specific rules

d. Majority uses the “unequal burdens” test

i. RULE: employer can adopt different appearance standards for each sex, but those standards may not impose a greater burden on one sex than the other
1. so if there is a stricter requirement on one sex, then there is a Title VII claim
a. i.e. if sex-specific test is more burdensome on one than the other
b. ct says you need to show that it costs more for women than men here and ct holds that the burdens here are no more than what is put on the men under the policies
c. OR ct says you can show a time burden, and P didn’t
ii. Majority distinguishes Price Waterhouse ( not about grooming and appearance standards
iii. Ct declined to take judicial notice of her assessment
e. Dissent says there is an unequal burden more stringent on women ( judge compares the standards and stated simply that men don’t have to do anything about makeup and women do
i. Also, she felt degraded
ii. Points to costs and time burdens here
iii. Relies on the SC’s Price Waterhouse decision ( same situation
iv. He also mentions the gender stereotyping type of claim that the above Rene decision discussed
2. Smith v. City of Salem
a. 6th circuit decision
b. Facts: dealing with a gender identity disorder, P was a transsexual, was made fun of at work  in fire dept, P became more female as time went on, D had some sitdowns with him and then hatched a plan to have him fired, later h was suspended
c. Issue: was he discriminated against b/c of his sex or transsexuality?
i. Norton asks are these the same thing or are they separable?
ii. Ct holds he was discriminated against b/c of his sex

1. ct says Price Waterhouse changed everything 
2. if the women in PW case was victim of sex disc, then this firefighter was too (i.e. for having feminine characteristics, etc.) (but for his sex, he wouldn’t be disc against)
3. so here P allowed to bring sex stereotyping and gender disc claims under Title VII
4. ct also noted that 24 hr suspension is an adverse action!
iii. Norton said the issue is likely headed for SC some time

ii. Pregnancy Discrimination

1. Statutory Text ( Pregnancy Discrimination Act of 1978 (PDA) added in 701(k) into Title VII
a. “The terms ‘because of sex’ or ‘on the basis of sex’ include, but are not limited to, because or on the basis of pregnancy, childbirth, or related medical conditions; and women affected by pregnancy, childbirth, or related medical conditions shall be treated the same for all employment-related purposes … as other persons not so affected but similar in their ability or inability to work …”
b. note exception for abortions in 2nd part of 701(k)
i. doesn’t REQUIRE employer to pay for it, but it doesn’t preclude them either
ii. so abortion can still be included, just no required!
2. Norton says that before Title VII, not uncommon to have facial disc against pregnant women in terms of hiring, firing, terms, benefits, etc.
a. in mid-1970s, Ps started to bring suit
b. Gilbert case in the SC
i. Rule against Ps
ii. Majority view was that disc based on pregnancy is not based on sex
1. disc is when you treat similar people differently and here you are treating women that are different differently and that isn’t discrimination according to them
a. i.e. pregnant women are not the same as men
iii. Dissent argues that excluding pregnancy means b/c it is a sex specific condition, women are singled out
1. therefore its sex disc!
2. everything men need is covered, but not everything for women
c. Congress reacted quickly to Gilbert ( passed the PDA, 701(k)
i. Note that no law requires employers to provide health insurance, but insofar as they provide it, they must treat pregnancy the same as other medical conditions! (and D can’t exclude certain things)
1. clearly just a negative duty; no duty to accommodate!
ii. Casebook author said most PDA claims will be analyzed under Mc-D
3. Newport News Shipbuilding v. EEOC
a. Facts: case brought by male Ps!, plan updated with PDA but it still provided less favorable pregnancy benefits for spouses of male employees
b. Ps argue that female counterpart employees get more coverage for themselves and also get full coverage for spouses
i. Ct holds that D’s plan is unlawful b/c it affords less protection to married male employees than married female employees
1. sides with Ps, its disc, plus says Gilbert is no longer good law in light of PDA’s enactment

2. basically have a less inclusive discriminatory policy here
c. straightforward application of the PDA
4. Fringe benefits and the PDA ( Erickson v. Bartell Drug Co.
a. Western Dist of Washington decision – NOT MUCH PRECEDENTIAL VALUE ( again, tough issues being looked at by cts all over country
b. Facts: Ds comprehensive prescription plan excluded prescription contraceptives – does this violate Title VII?
i. PDA makes no mention of contraceptives, but it does require D to provide women-only benefits so that sexes are treated equally
ii. SC has found that classifying employees on the basis of childbearing capacity is sex-based discrimination
c. Ct holds that D’s exclusion of prescription contraception from its prescription plan is inconsistent with federal law
i. i.e. tough issue ( is excluding something only women use discrimination? Ct here says yes, but with other cts who knows

d. Ct’s opinion then goes through list of special defenses by D and dispense with all of them ( see opinion
e. NOTE: remember exemptions for religious employers ( they can discriminate based on the basis of religion

i. But if ct sees it on the basis of sex, then it’s different
5. Tough issues here as shown by the Bartell decision
a. Comprehensive plans vs. those that tally
i. Bartell deals with a comprehensive plan that carves out an exception for women ( sex discrimination
b. Tallying – not quit sure what this is, I missed it in class
c. Norton: how broadly do we define ‘related medical conditions’?
i. Note that it must be related medical conditions in relation to PREGNANCY or CHILDBIRTH so it doesn’t include breast-feeding b/c that’s post-childbirth unless you take a really expansive view of childbirth
ii. what about abortion? Fertility? – tougher questions cts struggle with
e. Sexual Orientation
i. No explicit federal statute covering sexual orientation as a protected class
1. in recent years, many state and local governments have passed statutes protecting people of various sexual orientation
2. plus executive orders also prohibit it in many state and federal gov’t jobs
3. but there is some crossover with fed laws when it comes to HARASSMENT b/c of sex

a. see Oncale and Rene
ii. DeSantis v. Pacific Telephone
1. another 9th circ decision, but from 1979
2. Facts: many Ps that are homosexuals, claim they are being discriminated against b/c of their homosexuality
3. Ps argue that sex means sex and sexual orientation
a. Ct rejects this and this rejection is still current/good law
b. Sex discrimination is only on basis of gender ( text and cong intent
4. Ps also argued disp impact
a. Basically the ct says that the Ps are not covered, and you can’t extend disp impact analysis to give Title VII protection to gays
5. Next Ps argued that employer is using different employment criteria for men than women by looking at their partners, so e.g. male wasn’t hired b/c he had male partner but female was even though she had female partner
a. Ct also rejected this ( said says D just differentiates based on partners of the same sex, doesn’t make a difference whether you are male or female
b. Norton says these days this argument is getting more traction esp. in state courts ( i.e. “but for sex” argument
6. Ps last argument is the one based on earring ( disc against b/c of wearing it
a. Ct called it ‘effeminacy’
b. Ct said this is not also covered when it involves a homosexual
c. Norton says 9th circ has explicitly overruled this point

i. i.e. forcing males not to wear earrings is disc based on sex ( illegal
1. i.e. based on stereotype of male not acting like a female
7. so Ct dismisses for failing to state a claim under Title VII

iii. Sex stereotyping issues are still lingering around ( cts will have to clarify these soon
1. Norton says this and other issues from DeSantis are on their way up to the SC soon
2. some cts say sex stereotyping is not disc, but it can be evidence of sex disc!!
a. Sex stereotyping only use to be for heterosexuals, but now its being extended to homosexuals too
iv. Sexual Harassment because of Sexual Orientation

1. Homosexuals are not a protected class, but they can bring another claim under Title VII ( esp. when homosexuals are victims quid quo pro or hostile environment sexual harassment but the harassment must occur b/c of SEX not sexual orientation
a. See Oncale above
i. Before this, cts would look at whether one of the parties was gay
V. ADEA ( Age Discrimination in Employment Act
a. Basic Idea ( Congress wanted to stop discrimination against people as they aged
i. Passed in 1967
ii. 40 is the key age, protected class is 40 and older ( they defined the protected class here
1. see § 631
2. selectively protecting only certain ages, unlike Title VII where ALL races, colors, etc. are covered
iii. Some states have much broader age discrimination statutes ( any age (e.g. see MD)
1. and these laws can be more stringent on how broad age is
b. Statutory Text ( very much modeled on Title VII and Fair Labor Stds Act
i. § 623(a)(1) ( same as 703(a)(1), only difference: “because of such individual’s age”
ii. § 623(a)(2) ( same as 703(a)(2), adversely affect, “because of … age”
iii. ADEA applies to employment agencies 623(b), labor organization practices 623(c)
iv. Retaliation provision ( 623(d), covers opposition and participation
v. § 630(b) ( covers employers of 20 or more
vi. Note that the enforcement and remedies are less generous than Title VII
1. can still get loss backpay, injunctive relief, attorney’s fees

2. but no comp/pun damages

3. if there is a WILLFUL violation, ct can double the backpay as liquidated damages, § 626(b)
c. Most cases are brought disparate treatment theory of discrimination
i. can use McD framework with circumstantial evidence ( most common
1. SC has noted that you don’t have to be replaced by someone that is younger than 40, but person does have to “substantially younger” ( statute only says P has to be 40, not the replacement person (see also General Dynamics below)
a. But cts take into account difference with the “substantially younger” part
ii. or direct evidence framework (through Price Waterhouse and progeny)
d. BFOQ ( 623(f): must be “reasonably necessary to the normal operation of the particular business, OR where the differentiation is based on reasonable factors other than age”
i. mirrors language of Title VII BFOQ
ii. see Western Airlines decision ( 2 prong test for BFOQ
1. reasonably necessary to the essence of the D’s job
2. plus employer must show it’s a perfect proxy to do the job ( i.e. a certain age is necessary
iii. remember that cts narrowly construe the BFOQ
iv. exemption by Congress for firefighter and law enforcement officers ( can set mandatory retirement age ( 623(j)
1. also exemption for certain highly paid execs, see 623(c)
e. Harassment analysis also works the same way
i. But Norton points out that you very rarely see age-based harassment claims b/c there is no money in it, no comp/pun damages, and most harassment does not result in firing
f. Supreme Court made clear that ADEA only covers stigmatization based on age
i. Hazen Paper Co. v. Biggins – narrows ADEA some, taking away pension rights isn’t stigmatizing
1. Facts: P was fired at age 62, brought suit
a. P can make out PF case
b. D claims that they fired b/c he was in business with competitors
c. Jury says no, and finds for P on the ultimate question of intentional disc
2. Issue is clarifying standard when D-ER violates the ADEA by acting on the basis of a factor that is empirically correlated with age, like pension status or seniority
3. RULE: SC says that there is no disp treatment under the ADEA when the factor motivating the employer is some feature other than the employee’s age

a. D claims they fired P b/c of the pension plan and he was about to vest
i. It’s not a disc based on age, but rather vesting ( i.e. not about age here, just pension which affects young and old people 
ii. Ct says P can still have claim under ERISA but not ADEA!!
b. Majority says factors such as age and pension status are separable
i. But could bring in ADEA claim if vesting depended on age which is different than here where it was based on years of service
c. Simple Majority Holding: Ds can fire for a reason other than age
i. i.e. if its not based on age and related stereotypes of lack of productivity and knowledge ( purpose behind ADEA, want to get rid of stigmatizations

1. different than Title VII ( Title VII protects some things that are not stigmatizing, i.e. that are basically generalizations
a. see e.g. Manhart above
d. note here that cost can basically be a defense whereas it can’t in Title VII
ii. Sperling v. Hoffman-LaRoche
1. NJ district court decision that comes out after Hazen Paper
2. Facts: Class action suit where D did massive layoffs, very common, Ps responded with specific interrogatories with all these reasons why they thought they were fired
3. The court here analyzes all the reasons and say what are valid and not:

a. salary ( not based on age
b. ample retirement benefits, only eligible after 50 ( ct says this wasn’t actionable claim b/c its not based on age, but rather pension [see Hazen Paper]
i. plus ct says its not stigmatizing here
c. age-related disability ( ct says no, no evidence it was based on this
d. proximity to retirement ( nope, not based on age, just retirement
e. perceived as less productive and/or less creative ( YES, they can bring this
i. this is the purpose behind ADEA ( get rid of stigmatizations
f. perceived to have limited skills( yes, again stereotypes
g. perceived as over-qualified ( no, not b/c of age
h. no longer fits into organization ( yes, might be steeped in stereotypes of older workers
4. Note that these 3 just survive motion to dismiss

a. still have to have a case on the merits
5. Practical results ( its ok to target older people if you are doing if for a reason other than AGE!!, then its not actionable under ADEA
a. it still might be actionable under other laws (see Hazen Paper and ERISA)
g. Disparate Impact under ADEA

i. Smith v. City of Jackson
1. facts: more junior, younger, officers got bigger pay raise
a. can’t bring disp treatment claim b/c of Hazen Paper, so they do disp impact
2. Majority

a. ADEA allows disparate impact claims

i. it is actionable and available
ii. compared text of statute and looked at how Title VII was interpreted in Griggs ( very similar
iii. also looked at some legis history report ( aim was to get at a whole rang of this type of disc
iv. plus they give deference to EEOC position on this
b. also analyze the RFOA ( reas factors other than age (BFOQ provision)
c. Ps lose though on the disp impact claim b/c ct finds no claim on these facts
i. Ct says here they didn’t identify a specific test that adversely affected older workers
ii. More importantly, the D makes out the RFOA ( they were trying to make junior salaries more competitive/comparable to other professions, i.e. attract good talent
3. Scalia conc ( basically gives deference to EEOC in close cases like her
a. but he adds in the tougher bus necessity defense for Ds too [EEOC]
4. O’Connor conc but only in the judgment ( thinks that disp impact should not be available under ADEA
ii. How does disparate impact different under ADEA than Title VII?

1. Under Title VII, identify facially neutral policy that adversely affects group, then D has a bus necessity defense
2. Disp impact is narrower in ADEA b/c of the RFOA ( reasonable factors other than age BFOQ that is in the text of the statute, but not in Title VII
a. Scalia also wants bus necessity added in, but Norton says Congress had the opportunity to amend ADEA like Title VII and they didn’t
b. Majority in Smith stuck with RFOA
h. Relatively Younger Employees against Relatively Older

i. General Dynamics v. Cline
1. another collective bargaining agreement case
2. Facts: CBA cutout retiring health benefits for people under 50, Ps were aged 40-49, so they were under 50, but over 40 so still covered by ADEA
3. Majority holds that these Ps are not covered by ADEA, easy case, statutory interpretation techniques for majority in deciding this:
a. Text ( would argue that it means relatively older workers
b. Legis intent/purpose ( congress was trying to forbid it for older workers
i. Plus some other report here
ii. Dismissed comment of one Senator listed below
c. Major social history argument here ( disc aimed at the old, not young
d. On EEOC/agency deference, majority says to only defer when there is no clear congressional intent and the intent is present here, so no deference
4. Norton went through statutory interpretations with of the dissents that held the Ps are covered: [Scalia again dissents wanting to defer to EEOC on close case]
a. Plain language of text ( says its unlawful based on age, that’s it
i. See Thomas dissent, says its easy case with text
b. Legis history of one of the sponsoring senators ( act goes both ways
c. EEOC is on the side of Ps here
d. Social history/policy arg ( Ps are all above statutory age of 40
e. Precedent based on majority of Circuit courts that analyzed it
i. Plus look at parallel Title VII ‘race’ ( very broad
5. Norton says you have to look at one last practical effect ( if dissent prevailed, and this was age disc, it would probably wipe away health benefits for everyone b/c it would be too costly to include everyone that’s 40+
i. Note that the ADEA allows voluntary retirement plans

j. Waiver
i. Note that Title VII has no parallel waiver provision
1. so ADEA is tougher than Title VII here ( have all these statutory requirements in order for P to waive (so age is being treated differently here than race/sex/etc.)
ii. See 626(f), Waiver ( waiver must be knowing and voluntary, and it lists lots of factors
1. ADEA amended by OWBPA to include this waiver provision
iii. Oubre v. Entergy Op, Inc.
1. Facts:  P signed waiver, but D didn’t follow requirements, P signed severance agreement waiving lawsuits against D, after D gave P last severance payment, P filed suit under ADEA
2. Basically, the waiver didn’t comply the statute ( didn’t give her enough time to consider options, change her mind, and made no reference to the ADEA
a. D claims that she accepted the agreement/money and now she can’t sue
i. D makes K argument based on state law too
1. SC says this isn’t a state law K case, its an ADEA case
b. P counters that the waiver/release didn’t comply with statute so its invalid
3. there is a statutory interpretation question about giving money back, i.e. “tender back”

a. ct looks at plain language of statute ( i.e. P may not waive unless all of the requirements are satisfied which they weren’t
b. ct also looks at practical effects ( troubling that EEs could get money, spend it, then have to give it back when its already gone (purpose-based approach)
i. this would encourage Ds not to follow the waiver requirements and then ask for the money back or hope for ratification (and no suing)
4. Dissent ( focuses on the common law K doctrine and said that Congress didn’t explicitly overrule it and thus this decision is wrong/unfair
5. Again, this case was not about the merits of whether P was actually discriminated against, just seeing if P can proceed ( if P wins later, D can offset what she kept!!
k. One last difference to not here ( Licensing vs. Employment
i. FAA can set regs concerning airline pilots’ age that work for airlines ( FAA is not the employer, just the licensor
ii. So the normal constitutional equal protection analysis would apply, not Title VII
VI. ADA ( Americans with Disabilities Act
a. Basic Idea ( Congress wanted to stop discrimination against the growing population of disabled people in this country
b. Statutory Text, Related Notes, and Explanations of Definitions/Provisions of ADA
i. we focus on Title I of the statute that deals with employment

ii. Title III deals with public accommodations ( see Casey golfer case (PGA was deemed to be covered by ADA and cts agreed with his claims)

iii. Title I applies to employers of 15 or more, 101(5)

1. same remedies as Title VII basically

2. same disp treatment/disp impact analysis ( McD framework and DI analysis
iv. § 3(2), Disability is “a physical or mental impairment that substantially limits one or more of the major life activities of such individual”
1. most litigation is over whether or not P can show this, 90%+ fail here

2. P must show all three parts ( Don’t assume these three elements are met, must slow down and work your way through them
3. (2)(B) ( a record of such impairment

4. (2)(C) ( being regarded as having such an impairment

5. EEOC regs try to flesh this out
a. Physical impairment ( disorder or condition that effects one of the bodily systems
b. Mental impairment ( any mental/psychological disorder
c. Note that alcohol and drug conditions are considered impairments, but current use of illegal drugs is exempted, see § 104(a) and beyond
i. If you are in treatment recovering from addiction, then you are impaired
ii. But if you currently use drugs, no impairment
iii. Alcoholics are covered either way
6. Major life activity ( includes walking, seeing, hearing, learning, caring for oneself, breathing, etc. among others
a. Toyota:  It must be something that is of central importance to most people’s daily lives.  Tough question of what is of central importance to most people’s daily lives!!
7. Substantially limits ( look at severe and long term, if not permanent impairness
a. Broken bone is an impairment, but it doesn’t substantially limit you
b. Sutton: take into account mitigating factors, and if P isn’t substantially limited right now in the present tense, they don’t have a disability
c. Toyota:  prevents or severely restricts individual
d. #1) what this person can or can’t do now (this is individual analysis), 2) then we have to figure out whether we compare #1 to them or to the world at large and this is open question [argue both sides, and go through statutory interpretations/techniques]   (but Sutton said it must be a present condition that subs limits)

e. look at if P’s impairment stops her from doing a lot of the activities that are central importance to people’s daily lives
v. Qualified individual with a disability, § 101(8)
1. “means an individual with a disability who, with or without reasonable accommodation, can perform the essential functions of the employment position that such individual holds or desires”
2. Norton says to look at how much the employee spends on that function

a. The more time it is, the more likely to be essential

3. ADA does not have a BFOQ, but this provision hits at a lot of the same ideas
vi. There is a positive and negative duty in the ADA

1. Negative, § 102(a)( “No covered entity shall discriminate against a qualified individual with a disability because of the disability of such individual in regard to job … [a lot things].”
2. Positive ( like religion, affirmative duty to make reasonable accommodations, see 102(b)(5)
vii. Unlike other statutes, Congress chose to define DISCRIMINATE in the statute itself, 102(b), fairly broad
1. anything that adversely affects EE
2. ***not making reasonable accommodations to the known physical or mental limitations of an otherwise qualified individual with a disability who is an applicant or employee, unless such covered entity can demonstrate that the accommodation would impose an undue hardship on the operation of the business of such covered entity

a. or denying someone b/c of the need to make reas acc

3. or using tests that disqualify disabled people unless it is shown to be job-related for the position in question and is consistent with business necessity
viii. Reasonable Accomodations, 101(9) ( making facilities accessible to disabled AND job restructuring, schedule adjustment, etc.etc.
1. Unless disability is obvious, reas acc doesn’t kick in until EE notifies employer about it
a. But note, the EE probably needs to ER that it limits EE!!!

2. Vande Zande, Posner ( P must show that reas acc is efficacious and costs are relevant here [majority view] in relation to the benefits received

3. US Airways v. Barnett ( Majority of SC holds that deviating from seniority system is an unreasonable accommodation, unless there are special/exceptional circumstances where deviating is reasonable [P must show latter]

ix. Undue Hardship, 101(10) ( action requiring significant difficulty or expense
1. also gives list of factors cost, financial resources, type of operations, etc.

2. Congress narrowed this as compared to the religion notes above

3. Vande Zande Posner opinion ( costs are relevant, ER can show costs are excessive in relation to benefit or in relation to its own financial resources
x. Medical Exams, § 102(d) ( 3-stages in ADA about med exams and inquiries, note that liability here can occur even if the P does not have a disability, but if the D asks the wrong questions or does something else wrong under this provision, then P has a claim at least under plain text (Norton says lower cts are split on this issue) (or one could argue that P was “regarded as” having disability under § 3(2)(b))
1. Pre-offer stage, applicant ( ADA forbids any inquiry on disability but they can ask job-related ?’s (i.e. can you do the job? Properly?), but you can’t ask anything that might elicit that someone has a disability

a. Least flexibility here for employer

2. Offer Stage, entering employees who have received offer, but not yet started work ( ER can make inquiry as long as its job-related AND they ask ALL entering EEs the same questions, and the info must be kept confidential
a. Lots of latitude for ER here, just have to be consistent, but they can’t retract offer unless it’s job-related and there is business necessity

3. Current, existing EEs ( greater limitations on ER, can only pose questions that are job-related and consistent with business necessity
a. Less flexibility for ER here

xi. Drug Testing is allowed under § 104(d)
xii. also note, there is the Rehabilitation Act of 1973 but its narrower than the ADA

xiii. § 503 ( retaliation provision

c. ADA Analysis/Framework ( don’t jump to the merits before you do this analysis
i. First, does P have a disability?
1. physical/mental impairment that 

2. substantially limits

3. a major life activity

ii. If no, P loses

iii. If so, determine whether P is a “qualified individual with a disability” – can the P perform the essential functions of the job with or without reasonable accommodations?

1. First, see if P can perform essential functions without a reasonable accommodation?

a. If so, failure to hire or adverse employment action subject to disparate treatment analysis.

b. If not, can P perform essential functions of the job WITH a reasonable accommodation?

i. If not, then P is not a “qualified” individual with a disability and P loses

ii. If so, employer must provide that reasonable accommodation, unless doing so causes an undue hardship

d. Cases fleshing out ADA…
i. Meaning of Disability, 3 elements
1. Bragdon v. Abbott
a. classic case where dentist refuses to treat HIV patient, thus it’s a violation of the negative duty

b. ct basically had to define HIV as a “disability” under the ADA and went through the analysis, i.e. it’s a disability even before the symptomatic phase
2. Sutton v. United Airlines
a. Facts:  twins go for airline pilot job, they have terrible vision, but its perfected with corrected lenses/contacts, UAL didn’t hire b/c of their policy on uncorrected vision being perfect, so they filed suit
b. Again, we are at motion to dismiss level here, not the merits
c. Issue:  Meaning of “disability” under the statute, specifically what does “substantially limit” mean?

i. Assume for now that major life act includes seeing and nearsightedness is an impairment

d. Majority finds for D, take into account corrective measures when determining subst limited, i.e. take mitigation in to account
i. Text says sub limit in the present tense with respect to an individual, so determine plaintiff to plaintiff and it means someone who is limited NOW, so someone with corrected vision is not sub limited
1. EEOC/legis history not relevant b/c text is clear

ii. Plus text listed 43 million Americans with disabilities and Congress couldn’t have included people with bad eyesight

iii. Majority also finds that P fails on the “regarded as” prong too, b/c again, the subst limited part is not there

e. Dissent looks at practical considerations, don’t look at mitigation
i. Majority’s view will not cover those who should be, i.e. prosthetics
ii. Legis purpose ( level the playing field for disabled and thus you need broad interpretation

iii. Legis history ( Congress contemplated people with limbs getting covered and diabetes and hypertension, etc., see Committee Reports

f. Note that if a P can but doesn’t mitigate, then still follow textual analysis and look at the present condition ( if you have subst limits major life activity right NOW, then it’s a disability

3. Toyota v. Williams
a. Facts: P worked on assembly line, had carpal tunnel, they moved her, she had other problems too, in the end D didn’t accommodate and P is fired, she files
b. Again, not to the merits here, just motion to dismiss, definition of disability

i. She would certainly win on the merits b/c D did accommodate in past
c. Go through 3 elements:

i. Carpal tunnel is a physical impairment

ii. Ct focuses on the last 2 elements ( i.e. substantially limiting a major life activity
1. Focuses on major life activity part ( it must be something that is of central importance to most people’s daily lives, so focus on life-related stuff not job-related activities
a. Ct interprets narrowly based on 43 mill figure in ADA

b. So manual tasks such as brushing teeth, chores, etc. and working tasks are only of limited relevance
i. If working is going to be a major life act, then you have to be sub limited in a whole range/class of jobs

2. Sub limited ( prevents or severely restricts from doing those major life activities
a. Ct holds that P was not substantially limited ( lifting your hands/arms up for periods of time is not an important part of most people’s daily lives 

d. So key is what is central to people’s daily lives?!!!!
i. Norton says to first do major life act, then sub limited analysis.
ii. Reasonable Accommodation and Undue Hardship
1. Vande Zande v. Wisconsin
a. 7th cir Posner decision, 1995
b. Facts: P is paralyzed from waist down, and she has pressure ulcers which make her stay at home for weeks, 
c. This P made it past disability definition and the ct is trying to determine what is reasonable accommodation and undue hardship
d. Posner rules that cost enters the analysis at 2 points:

i. EE must show acc is reasonable in the sense both of efficacious and of proportional to costs

1. so regardless of the wealth of ER, cost has to justify the benefit to be reasonable
a. i.e. if not much benefit, D shouldn’t have to eat the cost
2. P argues that cost should not enter analysis until undue hardship part but Posner says reasonable can’t just be something that is effective for P to do the job
3. most cts follow this ( costs taken into account with reas
ii. ER can show costs on the undue hardship part ( costs are excessive in relation either to the benefits of the acc or to the ER’s financial survival or health

1. i.e. if P shows acc to be reas, D still can prove undue hardship
e. P wanted either to work at home with a desktop and sink adjustments at work as her 2 accommodations, other accommodations by D had already been made, how does Posner rule on these 2?

i. For first one, says she can’t be supervised at home, less productivity, and if they do allow her to be at home, docking sick leave is fine
1. Posner just talks about the efficacious part here, doesn’t even get to cost-benefit analysis
2. a lot of cts today disagree with Posner on the working at home part now ( lots of advances in technology + comps

ii. Posner says that the bathroom sink can accommodate P, no need for sink adjustments
1. here cost does matter in the analysis ( $150 is nothing to the state, but must look at benefit to EE and Posner sees relatively little benefit b/c she already has bathroom sink
2. US Airways v. Barnett
a. SC case that gets to the merits here with sum judg
i. Recall TWA case said undue hardship is de minimis cost
b. Facts:  P’s disability was accommodated by sending him to mailroom but eventually under D’s seniority system, other more senior workers wanted mailroom positions, and P lost his job
c. Majority of SC holds that deviating from seniority system is an unreasonable accommodation, unless there are special/exceptional circumstances where deviating is reasonable [P must show latter]
i. Thus, seniority system usually prevails
ii. They list some special circumstances ( if D can unilaterally change seniority system and doesn’t follow it regularly, or if the system already contains exceptions and another exception is OK, etc.
iii. Breyer especially relies on practical concerns ( if ERs are forced to deviate from seniority system, then it’s a problem for everyone and ruins everyone’s expectations of the seniority system
d. O’Connor conc ( her rule is that if seniority system is legally enforceable (under K), then it trumps b/c there is no vacancy (its automatically filled by next senior person) OR in situations where ERs make enforceable promise and its legal
i. If its not legally enforceable, then the position is vacant, i.e. where ER can change unilaterally ( She is very similar to the majority
e. Scalia/Thomas dissent ( their rule is that a seniority system is NEVER trumped by a reasonable accommodation
f. Souter/Ginsburg dissent ( looked to legis history, claim that sen system should just be a factor in determining whether some accommodation at odds with seniority rule is reasonable
i. Plus you still have undue  hardship part
ii. Make distinction b/t D here that unilaterally imposes system versus collective bargaining agreements
iii. Intentional Discrimination under ADA
1. Raytheon v. Hernandez
a. Facts: P forced to resign for taking drugs, applied to same company and not hired b/c company had policy against hiring former drugees, gets right to sue letter from EEOC and files suit

b. Issue: disp treatment deals with intent, so why did the employer do this? Was intent present?

c. Ct says the person who made the decision didn’t know of his disability and so it can’t be intentional disc
i. i.e. she didn’t rehire him b/c he was terminated for workplace misconduct and she didn’t know of his drug use in the past
d. Ct says lower ct was in error to substitute a disp impact analysis to a disp treatment claim

i. And Disp impact was not raised in a timely manner, but P could have brought it

ii. Norton says this is unfair to P b/c they found out about disp impact after discovery

e. Ct didn’t analyze disp impact claim b/c it wasn’t raised in time, but we can analyze here:

i. Particular facially neutral policy

ii. This has an adverse impact on a protected class, former drugees

1. druggies with disability might be able to show establish that they have a disability and this policy adversely affects them all

iii. then burden shifts to D to show that there it was job-related and there was a bus necessity for it ( D would argue that former drugees bring down employee morale and bring immoral people to workplace

iv. If D prevails, last step is if P can show D could accomplish this in a less adverse or less discriminatory way

1. Norton says you could still have no rehire policy but do individualized determinations to see if the person is rehabbed

v. Again, Norton says lower cts struggle with such policies ( define narrowly or broadly?

VII. REMEDIES/ENFORCEMENT
a. Enforcement – Procedures and Rules:
i. ***P must always file an EEOC charge first and exhaust administrative remedies before filing suit, Title VII, ADA, ADEA ( this is unlike other statutes
1. note for constitutional claims, judicial enforcement is only avenue
ii. ***Time Limitations

1. Must file a charge with EEOC or state agency no later than 300 days after the last act of alleged discrimination occurred 
a. 180 days in a nondeferral state (i.e. where there is no state referral agency for this)
i. only a few states don’t have one
2. if you miss the time period, that’s it, you lose

3. sometimes parties waive SOL b/c they are trying to settle or their might be estoppel arguments
iii. Norton explained how this works in real life:

1. First, need to figure out when last act of disc occurred
a. Sometimes this is easy with firing, etc. or when last pay check is in
b. Trickier situation say for example with a hostile work environment ( Sup Ct says if one of the acts occurred within 300 day period, then all of the past acts are considered to be brought in together
i. very pro-P
ii. even Ds like it in certain situations ( P is not forced to quickly file a lawsuit after first instance, can wait and see and use last act to bring it all together
1. in the mean time, D can fix or try to settle
2. EEOC investigations
a. Note there is a completely separate program for federal employees
b. EEOC can take either take Ps side or sit out (can never represent D)
c. If EEOC says there was reasonable cause that there was disc, they will try to work things out with D

i. If this works, everyone is happy
ii. if this doesn’t work, then EEOC has a choice:
1. it can continue and litigate this claim on behalf of the worker
a. they tend to pick ones with large number of EEs involved, or a claim that is cutting edge or has some important public policy implication
2. or more often, EEOC says to P, you are free to litigate this yourself

a. P gets ‘right to sue’ letter from EEOC
b. P has 90 days from getting this letter to file their claim
c. Remember, EEOC has limited resources and can’t litigate everything, even very valid claims
d. If EEOC says there was no reasonable cause, then it issues Ps right to sue letter right then and there

i. This, of course, is not dispositive in ct
1. some cts don’t even allow such evidence in
2. some cts will allow these findings in among the array of evidence
iv. Many P-attorneys, after filing administrative charge, immediately ask for right to sue letter
1. they think they have a good case
2. generally, in this situation, EEOC will give them the letter
a. EEOC has limited resources, and its one less investigation they have to do
v. Aside:  § 1981 statute ( SC has recently held that there is a 4-yr SOL for this
b. Remedies
i. Title VII remedy provisions leave it up to the courts to fashion the relief
1. use of the word “may” rather than “shall” ( in discretion of the courts
ii. Albemarle Paper Co. v. Moody
1. RULE:  in almost all cases P wins, they should get backpay
a. ‘may’ means backpay for P almost always
b. Backpay is necessary to deter D and make the P whole
c. They looked to purpose of the statute and also other parallel statutes 
iii. What is backpay?
1. Pay that was lost b/c of disc ( so its lost wages from date of disc to date of judgment, Norton says this should be pretty easy to quantify
2. Duty to mitigate ( whatever P earned in the interim can be offset against award of backpay
iv. Another case related to Albemarle says that reinstatement is almost always awarded as well if P prevails

1. but if job doesn’t exist anymore, no reinstatement
a. or if new innocent person in the job, not fair to throw them out
2. parties might also hate each other now after years of adversarial litigation, so if no effective working relationship is possible, then no reinstatement
3. these are all not fault of P, so how to compensate them? ( FRONTPAY

a. frontpay is difference between what P would have been making going forward and what they are making now in a different job
i. if no new job, then D-ER might be on the hook for a lot of frontpay
ii. ct will make a decision based on the evidence for how far into the future frontpay should go (experts can testify)
1. often parties end up settling on a lumpsum
4. no reinstatement for after-acquired evidence case nor for mixed motive (see statutes)
v. other equitable relief includes telling D to behave in a certain way, stop administering a test, or instituting certain anti-disc policies
vi. the aforementioned are all equitable remedies, but now there are also Compensatory and Punitive damages
1. 1991 amendments added these in for INTENTIONAL DISCRIMINATION
2. but they are capped on a sliding scale cap
a. juries are not informed of the damage caps, judge caps it after jury awards
3. comp damages are not available in disp impact claims b/c there is no intentional disc
4. comp damages are non economic losses ( pain/suffering, mental anguish, etc., these are much more subjective
a. P must show non-economic harm
5. punitive damages are designed to punish and deter the D
a. sending a message
b. the worse the employer’s behavior, the higher the pun damages
c. jury takes into account D’s financial resources
d. there are caps here too
6. Kolstad:  sets standard for comp/pun damages
a. Comp damages only when P proves intentional disc
b. Pun damages only when D has a mental state of malice or with reckless indifference to Ps civil rights ( focus on Ds state of mind

i. This separates out good faith Ds from the bad ones
ii. Note, if there is a rogue supervisor, no pun damages
iii. Other requirements too ( employee causing unlawful disc must be a manager, manager must be in scope of employment, and manager can’t be acting contrary to the D’s good faith efforts to comply with Title VII
1. see Faragher case from above that provided D with aff defense for sexual harassment if it had procedures, etc.
vii. Trend in lower cts is that individual supervisors, etc. are not liable
viii. Attorney’s fees

1. typical American rules is that these are not awarded
2. but all of the employment disc statutes have 
a. still up to the discretion of the court though
3. Christenburg v. EEOC
a. Ct may award attorney’s fees to prevailing parties, including to defendants

b. Ct says that the statute was unclear about when the ct may provide fees ( its up to the ct’s discretion, but SC puts forth a standard
i. Rule/Std: D’s only get attorney’s fees if P’s action was unreasonable, unfounded, meritless, frivolous, or vexatiously brought
c. If P wins, they almost always get attorney fees
i. So P’s get attorney’s fees more often than Ds and this is right b/c we don’t want Ps deterred from bringing suit
4. § 1981 civil war era statute does not have fee-shifting
5. Norton also brought up the issue of undocumented workers in class
a. They won’t get backpay, reinstatement, frontpay
b. Can get ct to give injunctive relief (i.e. against D), comp damages, pun damages, attorney’s fees
c. Arbitration/Alternative Dispute Resolution (ADR)
i. Pros/Cons

1. pros ( informal, less costly, maybe quicker, no rules of evidence, no transcript or opinion, 
2. cons ( procedural safeguards, remedies might be affected (no injunctive relief), no class actions, less discovery may hurt Ps
ii. if a dispute has arisen, and all parties agree to mediate, that’s fine
iii. harder questions surrounding MANDATORY ARBITRATION

1. can be conditioned on getting job, promotion, etc.
2. questions arise ( is it coerced, is it knowing?
3. Arguments:
a. Ps argue that these are per se invalid ( per se unconscionable
i. They want judicial rights and remedies
ii. Plus they worry about impartiality of private arbitrators
b. Ds argue it’s a contractual matter and that’s it
i. P chose to sign it
4. dealing mainly with contract issues here, not statutory interpretation

5. 3 cases dealing with whether Agreement is enforceable at all:

a. Morrison v. Circuit City Stores
i. 6th cir case
ii. Key legal issue is consideration
1. Its necessary for an enforceable K
a. P argues that arbitration agreement is unenforceable b/c they didn’t get anything in return
2. Dispute over whether consideration was given
a. Ct agrees with D ( consideration given in form of D only being able to terminate/amend on 30 days notice 
b. ct looked Ohio contract case law and focused on 2 cases
c. plus they looked at Restatement (Second) of Contracts
i. it’s a promise if they comply for 30 days ( with notice provision
iii. What do we think?
1. Is there a real benefit to P here?

a. D still gets what it wants
b. contract of adhesion?
b. Circuit City Stores v. Adams
i. 9th cir case

ii. P argues unsconscionability
iii. Under CA law, you need both procedural and substantive unsconscionability
1. Ct says it is procedurally unc…its basically a K of adhesion ( so one sided

2. Ct also holds its substantively unc b/c full damages not allowed, EE must arbitrate all claims against ER but ER can go to court, limits relief, plus Ps have to either pay unreasonable costs or arbitrator’s fees/expenses

3. Plus looks to SC case law ( arbitrating a statutory claim does not mean that you forgo substantive rights afforded by the statute
c. Hooters v. Phillips
i. EEOC position is that such mandatory agreements are per se unenforceable, but ct rejects this and most courts reject this position
ii. Ct finds for P ( such an egregiously unfair agreement here that agreement is not enforceable

1. the agreement is laughable really
a. D decides who is on arbitration panel
b. No symmetry in pleadings, exposing cases, sum judg, taping proceedings ( all hurtful to P and in favor of D
c. Hooters could bring in evidence not relating to the claim
d. Hooters could challenge rules at any time
iii. No good faith by D
iv. “Hooters materially breached the arbitration agreement by promulgating rules so egregiously unfair as to constitute a complete default of its contractual obligation to draft arbitration rules and to do so in good faith.”

1. some states without such stringent good faith requirements, might have found the agreement unconscionable

v. Proper Remedy is rescission

6. Dealing with Arbitration Result
a. Cole v. Burns Int’l Sec Serv
i. DC Cir decision
ii. Case deals with judicial review of an arbitration proceeding
iii. RULE:  Relied on SC which said arbitration awards can only be vacated if they are in “manifest disregard of the law”
iv. With statutory claims, a few things to note:
1. parties do not forgo substantive rights afforded by the statute
2. plus the review must be sufficient to ensure that arbitrators comply with the requirements of the statute at issue
v. Arbitration agreements that preclude judicial review will be held as unconscionable

vi. But cts in general give a lot of deference to arbitrators 
1. review is drastically limited ( manifest disregard of the law
iv. mediation is completely different than arbitration ( mediation doesn’t decide anything, just tries to facilitate constructive talks and a settlement
Know difference between getting to the merits of a claim and just looking at sum judg, or motion to dismiss, etc.!!!

- sum judg sometimes gets to the merits; the real difference is with motions to dismiss (no merits analysis)

BFOQ only available with facially disc policy, not with disp impact claims b/c the latter are neutral
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