The Model Penal Code adopts a four-tier formula hierarchy of mental states:

1.
purpose, 

2.
knowledge, 

3.
recklessness, or 

4.
negligence.

A crime may require one of these states of mind with respect to a particular objective element (conduct, circumstance, or result).  If no culpability is specifically required in the definition of the crime, Model Penal Code § 2.02(3) specifies that "recklessness" is the minimum required culpability.  Proof of a higher level of culpability is sufficient for an element that requires a lower culpability because the scheme is hierarchical.

Common Law Homicide:

1. 
Causing the death,

2. 
Of a living human being,

3. 
Where death occurs within a year and a day.

Common law homicide was divided into murder, voluntary manslaughter, and involuntary manslaughter (it did not separate murder into degrees, as modern statutes do).

NOTE: In most states, there is no statute of limitations applicable to homicide.

There are three kinds of common law homicide:

Murder (unlawful killing with malice aforethought), voluntary manslaughter (same as murder but also requires adequate provocation), and involuntary manslaughter (two types: criminal negligence manslaughter, and unlawful act (or misdemeanor) manslaughter).

COMPARE: It's modern states that impose different degrees of murder. Typically, felony murder and premeditated and deliberated murder are considered more serious, "first degree" murders; all others, second degree.

MPC Murder:

The Model Penal Code lists aggravating factors and mitigating factors, to take into account for the purpose of sentencing. The MPC has two classifications of murder: One, purposeful or knowing killing; and two, conduct reckless "under circumstances manifesting extreme indifference to the value of human life."

RATIONALE: The premeditation of a murder should not in itself demand the severest punishment, e.g., a mercy killing, which can reflect "extraordinary circumstances" more so than defendant's character; and some non-premeditated killings are so depraved as to merit severe punishment.

Common Law Murder v. Voluntary Manslaughter:

In essence, manslaughter is murder except it's committed under adequate provocation (e.g., heat of passion).  Murder requires unlawful killing with "malice aforethought" (i.e., intent to kill, knowledge of death or unreasonably high risk of injury will result / “depraved heart”, or intent to commit a felony).

*Murder requires an unlawful killing with malice aforethought. Voluntary manslaughter requires a killing committed under adequate provocation. At common law, adequate provocation required:

1.
ADEQUATE PROVOCATION: The provocation is judged objectively - i.e., it would arouse sudden and intense passion in the mind of an average person, thus making him lose self-control; 

2.
HEAT OF PASSION: The provocation must be judged subjectively; the defendant must actually be provoked; and

3.
NO TIME TO "COOL OFF": The killing  occurred in a "heat of passion," i.e., the killer must not have had time to "cool off." Thus is judged objectively.

Common Law Rape:

1.
Unlawful intercourse (penetration is all that's required, not completion of the act),

2.
With one other than one's wife,

3.
Without the victim's consent.

NOTE: Where consent is obtained through fraud, you must distinguish between fraud as to the nature of the act itself, or fraud in the inducement. If the wrongdoer convinces a woman what he's doing is not sexual intercourse, the consent is invalid. If he fraudulently induces her to have sex with him, as by convincing her they're really married, the consent will nonetheless be considered valid.

COMPARE: Statutory rape, which involves intercourse with a girl under the "age of consent" (in most states, 16 or 18 years of age). Consent is no defense to statutory rape, since a girl underage is considered legally incapable of consenting. Also, mistake as to the girl's age, even if reasonable, is no defense.

NOTE:  A number of jurisdictions have abandoned the spousal exclusion, although it is retained in the Model Penal Code (adopted in 1962).

Necessity:

1.
Harm to be avoided is imminent and serious, from a natural or physical force;

2.
Harm done by violating the law is less serious than alternative harm;

3.
Intention in violating law is to avoid greater harm;

4.
No better alternative exists; and

5.
Person asserting rule of necessity was not cause of bringing on the harm.

EXAMPLE: Seeking shelter from a violent storm in another's barn. Note that economic necessity has been rejected as a defense to theft of groceries by a destitute, but not starving, man.

COMPARE: Duress - which requires threat from a human source, not a physical or natural source.

Self-Defense:

In general, the "aggressor" - the one who provoked the other party - has no right to use force in his own defense.

EXCEPTIONS:

1.
WITHDRAWAL: Aggressor, in good faith, removes himself from the fight, OR, if he can't, communicates his desire to withdraw to the other party. If aggressor does so, he has the right to self-defense; OR

2.
ESCALATION BY "VICTIM:" If victim of aggression suddenly escalates a minor altercation into one using deadly force without letting the aggressor withdraw, the aggressor has the right to self-defense.

Duress:

When the actor acted due to another's threat or use of force, that a reasonable person would view as creating an immediate threat of harm to the actor or his family if he does not comply.

NOTE: Duress is not a defense to homicide.

NOTE: Threat must be of immediate harm; future harm will not suffice.

NOTE: A crime performed under duress is considered excusable, not justifiable (either way, the defendant is exculpated).

Intoxication:

Voluntary intoxication is a defense to crimes requiring intent or knowledge, if the intoxication prevented defendant from forming the mental state necessary, and defendant did not get drunk just to establish the defense.

Insanity Tests:

1.
M'NAGHTEN RULE (traditional, and most popular, rule--knowledge or cognition test): Defendant has a diseased mind which caused a defect of reason, such that when the defendant acted he EITHER didn't know his act was wrong OR he didn't understand the nature and quality of his actions (defendant need only fulfill one of these two conditions for the defense to succeed).

2.
IRRESISTIBLE IMPULSE TEST (followed by a few states-control or volition test) - Due to mental illness, defendant is unable to control his actions or conform his conduct to the law. Note that this need not be sudden - "impulse" is misleading. Note that some jurisdictions use both this and M'Naghten - if defendant meets either, he's acquitted.

3.
DURHAM RULE (the broadest standard, followed by a few states--product test) - Crime must be the product of a mental disease or defect; a "but/for" test.

4.
ALI/MODEL PENAL CODE "SUBSTANTIAL CAPACITY" TEST  (was modern trend until Hinckley; liberalized alternative knowledge or control test) - Defendant had a mental defect such that he lacked the substantial (not total) capacity to EITHER appreciate the criminality/wrongfulness of his conduct OR conform his conduct to the law. In essence, this combines the M'Naghten and Irresistible Impulse tests.

Possible Defenses:

(1) Failure of proof – i.e. mistake of fact [and rarely mistake of law], unconsciousness – no voluntary act, negation of mens rea

(2) Offense modifications – i.e. mitigation to a lesser offense

(3) Justifications – i.e. self-defense, defense of others, necessity (choice of evils)

(4) Excuses – i.e. duress, intoxication, insanity [and sometimes diminished capacity]

(5) Rotten Social Background

(6) Cultural

Attempt:

Keeping in mind that the idea with attempt is not to thwart commission, but to punish individuals who have manifested their dangerousness, these are the elements necessary:

1.
Present specific intent to commit a certain crime in a certain way;

2.
Overt act done in furtherance of the intent, beyond mere preparation. The standards for what constitute an act beyond mere preparation vary. They include:

PROXIMITY TEST (COMMON LAW): Was the defendant's act sufficiently proximate to the intended crime? (This can be strictly interpreted--where the defendant must have done everything he believed necessary to bring about his criminal result--or, it can be less strictly interpreted, requiring either physical proximity or an "indispensable element,"  e.g., with assault with a deadly weapon, the defendant must have procured a deadly weapon).

EQUIVOCALITY TEST (COMMON LAW): Defendant must have committed an act that could not reasonably be interpreted as having any other purpose.

MODEL PENAL CODE: "SUBSTANTIAL STEP" TEST -  Defendant must have performed an act which strongly corroborates his criminal purpose.

IN GENERAL: You'd find an attempt at an earlier stage with the "substantial step" test than with the "proximity" test, e.g., lying in wait, searching for or following an intended victim, or possessing materials to be used at or near the scene of the intended crime. These could all be considered attempts under the Model Penal Code, but probably not under the common law.

Accomplice Liability

C.L. Rule:  D is an accomplice in the commission of an offense if he intentionally assists another person to engage in the conduct that constitutes the offense.  

Derivative liability:  An accomplice derives liability from the primary party to whom he provided assistance.

a. If primary party convicted, so is the accomplice.

Assistance:  A person assists in an offense and thus may be an accomplice in its commission if he solicits, encourages, or commands another person to commit the crime, or if he aids in its commission.  
i. Assistance by physical conduct
ii. Assistance by psychological influence
iii. Assistance by omission (parent watches as someone kills child)
Mens Rea
1) Intent to assist the primary party to engage in the conduct that forms the bases of the offense
2)  the mental state required for the commission of the offense, as provided in definition of the substantive crime (usually inferred by 1)
INTRODUCTION

I. Crime: an act or omission and its accompanying state of mind, which if duly shown to have taken place, will incur a formal and solemn pronouncement of the moral condemnation of the community
II. Principles

A. A person shall not be punished unless blameworthy
B. Right to trial by jury.  6th amendment

1) Only applies to “non-petty” offenses.  Non petty only if punishment greater than six months or “so severe that they deserve legislative determination that they are serious.” 

2) D has right to jury drawn from cross-section of community

C. Due process requires the fact finder to prove beyond a reasonable doubt every fact necessary to constitute the crime charged.

1) Different instructions defining  standard (p. 13):

a) Moral certainty

b) Firmly convinced (for state, this is probably strongest)

c) No waiver or vacillation

d) No hesitation

2) Circumstantial evidence is not sufficient for conviction unless totality of circumstances rule out any reasonably hypothesis of innocence.  Owens v. State (Man found with beer can parked in front of house)

3) Jury nullification: serves as the community safeguard against morally unjust or socially undesirable criminal convictions.  (Note:  different than a reasonable doubt)
· Note:  Not an essential element, does not need be instructed.  State v. Ragland
D. No person shall by subject for the same offense to be twice put into jeopardy.  5th amendment
III. Common Law
A. Only felonies and misdemeanors. 
1) Felonies punishable by death:  Felonious murder (later divided to murder and manslaughter), arson, mayhem, rape, robbery, larceny, burglary, prison escape, sodomy.
PUNISHMENT

I. Defined:  When an agent of government, pursuant to authority granted to the agent, by virtue of D’s conviction, intentionally inflicts pain on D or otherwise causes D to suffer some unpleasant consequence.

II. Purpose:  To further the goals of retribution and deterrence.  (Under MPC see 1.02)
III. Theories
A. Utilitarian:  Humans act rationally and will avoid criminal activity if the perceived potential pain (punishment) outweighs the expected potential pleasure (criminal rewards)
· Forward looking

1) Punishment serves deterrence by incapacitation and intimidation

2) Punishment may reform/rehabilitate the wrongdoer

3) Different forms:
A. General deterrence – An individual D is punished in order to convince the general community to forego criminal conduct in the future. 

B.  Individual deterrence – D’s punishment is meant to deter future misconduct by D (accomplished by incapacitation or intimidation).  

C. Rehabilitation / Reform – Although goal is the same  - to reduce future crime – advocates of this model think that punishment may help to reform D so his wish to commit crimes will be lessened.

B.  Retributivism:  Punishment is justified when it is deserved.  Expression of societal outrage.  
· Backward looking

1) It is morally right to hate criminals

2) Punishment is a means of securing a moral balance in society: criminal enjoyed benefits of system rules without accepting the burden – and owes a debt

3) Different forms:
A. Assaultive Retribution – B/c criminal has harmed society, it is right for society to “hurt him back”; treat criminals like noxious insects.  
B. Protective Retribution – Punishment is a means of securing a moral balance in society; criminals themselves have a right to be punished / a right to be treated as a responsible moral agent.  
C. Victim Vindication – Punishment reaffirms the victim’s worth as a human being in the face of the criminal’s challenge; represents a “defeat of the wrongdoer.”
IV. Theories in action:
A. Who should be punished?  The morally culpable

B. What is the appropriate punishment?
1) In determining punishment, courts must consider surrounding circumstances.  
· e.g.  F:  Woman who has been harassed and robbed shoots shoplifter after being punched in face.  H:  Court must consider provocation when determining sentencinc.  People v. DU

2) Mandatory sentencing for recidivists

a) Utilitarian:  deterrence failed.  Absence of remorse demonstrates that likely to occur again.  Incapacitation. 

b) Retributivist:  Each punishment should match each crim

· e.g.  If used weapon in last crime, but did not hurt anyone, should not be sentenced to life.  U.S. v. Jackson, concurrence
V. Proportionality:
A. Punishment must stand up to the constitution:  A person may not be subject to cruel and unusual punishment.  8th amendment  (note:  8th does not specifically provide for proportionality)

· e.g.  Three strikes law

a) Meets constitutional standard.  Ewing v. California

· e.g. Death penalty

a) Disproportionate for crime of rape.  Coker v. Georgia

CRIMINAL STATUTES
I. Modern Role of the Common law 

A. Prosecutions are not possible unless there is a gap in the statutory system (even then, rare)

· e.g. Man making illicit/sexual phone calls charged with common law crime because no crime provided by statute.  Commonwealth v. Mochan (note:  This state, like most, has since abolished common law offenses)

1) People cannot be expected to have knowledge of all prior precedent
B. An undefined term in a statute is presumed to have its common law meaning

· e.g.  Man punched pregnant woman and killed fetus.  Human undefined.  Court referred to common law definition of human: fetus born dead not human.  Keeler v. Superior Court 
II. Principle of legality:  “no crime without law, not punishment without the law.”  A person may not be punished unless her conduct was defined as criminal by the legislature – not by judicial creation.
A. Rationale:

1) Serves justice by preventing retroactive legislation

2) Fair notice:  people should be given the opportunity to conform their behavior to the law

3) Avoiding undue discretion in law enforcement

B. Constitutional foundations

1) Ex post facto laws

2) Due process, 5th and 14th amendments

a) Courts cannot create or define an offense retroactively

· e.g.  redefining meaning of “human life” from common law.  Keeler v. Superior Court
C. Statutory clarity:  

1) A statute must be sufficiently definite to give notice of the required conduct to be avoided

a) Must not be overbroad, however, no more than a reasonable degree of certainty can be expected

· e.g.  Broad peeping tom statute upheld because was specific enough to inform with reasonable precision not to participate in specified acts.  In Re Banks

2) An unclear statute is susceptible to enforcement in an arbitrary or discriminatory manner

· e.g.  statute prohibiting people believed to be gang members from loitering does not provide notice and leads to discrimination  Chicago v. Morales
III. Interpretation

A. Strict construction:  When a statute is clear and unambiguous, there is no room for judicial construction
B. When a statute is unclear, a courts function is to ascertain legislative intent
C. Lenity:  If still unclear, the statute should be interpreted in favor of the defendant
1) Not all states recognize

2) MPC (1.02 (3): Does not use lenity, but fair import.  “When the language is susceptible of differing constructions it shall be interpreted to further the general purposes stated in this section.
ACTUS REUS: 
· Crimes have two components:  The actus reus, the physical or external portion of the crime; and the mens rea, the mental or internal feature.  

· Actus Reus includes three ingredients of a crime:  1) voluntary act 2) that causes 3) social harm.

· A person is not guilty of an offense unless her conduct, which must include a voluntary act (or omission), and which must be accompanied by a culpable state of mind (Mens rea), is the actual and proximate cause of the social harm, as proscribed by the offense
· May require attendant circumstances that accompany the conduct
I. Justifications

A. Insures that people are not criminally punished for their thoughts or un-acted upon intentions
B. Utilitarian:  Punishing thoughts will not deter

C. Retributivist:  Thoughts alone will not cause injury

II. Voluntary Acts:  (note:  voluntary applies to the act  that caused the social harm not the actors state of mind (mens rea)
A. The “act”: Bodily movement or muscular contraction 

B. Voluntary Act (MPC §2.01 (1) A person is not guilty of an offense unless his liability is based on conduct which includes a voluntary act or the omission to perform an act of which he is physically capable
· e.g.  A man forcibly brought into a public place in order to be arrested for public intoxication is not punishable.  Martin v. State
C. Involuntary Act (MPC §2.01 (2):  
1) reflex or convulsion

2) bodily movement during unconsciousness or sleep

3) conduct during hypnosis or resulting from hypnotic suggestion

4) a bodily movement that otherwise is not a product of the effort or determination of the actor, either conscious or habitual

a) Note:  An act is not involuntary simple because she does not know what she is doing

b) Note:  In defenses, “involuntary” will describe the act of someone acting under duress or mental disorder (EXCUSE DEFENSES)

· e.g.  War veteran surprised upon approach and kills son in Automasm.  Killed as a conditioned response.  Court found evidence insufficient for jury determination.  State v. Utter
5) Hypo:  what if a man puts gun to head and tells you to rob a bank?  In terms of actus reus, you do have free will.  However, you will claim “involuntariness” (in a different broader definition) under a duress defense.

D. Rationale

1) The law cannot deter involuntary movement.

E. Burden of proof

1) Voluntary acts (omissions aside) are an element of every criminal offense

2) The prosecution is required to prove beyond a reasonable doubt that a defendant’s conduct included a voluntary act

F. Time framing

1) It is sufficient that a defendant’s conduct included a voluntary act

2) A court may not properly chose any conduct it wishes; it must focus on the relevant conduct (performed with the requisite mens rea)
· Public intoxication requires:  1)  appear in public 2) act there in boisterous or indecent manner, 3) while intoxicated.  1, 2 require voluntary acts.  3 is an intended circumstance.  Court should focus on how ended up in public, not how became intoxicated.   Martin v. State
· Hypo  Martin parachutes drunk.  Wind pushes onto highway.  Intended to go on his property.  Fined?

III. Omission: “Negative Acts”
A. General rule:  not every moral obligation creates a legal duty.  Subject to a few limited exceptions, a person has no criminal law duty to act to prevent harm to another, even if the person may lose their life in absence of assistance
· e.g.  Man knows woman (to whom he has no special relationship) take too many pills.  He takes her into basement, asks someone to look after her, and finds her dead later.  Moral duty, but no legal duty.  People v. Beardsley 

1) Arguments for:

a) People not as liable for non doings as doings

b) Where do you draw the line? (e.g. Kitty Genovese, which of the 36 people?)

c) Problems of proof of mens rea (e.g. If you thought someone else called rescue for Kitty)

d) Counter-utilitarian affects – causing injury to self by helping others

e) Causing and allowing to happen are not morally symmetrical

2) Arguments against:

a) Exoneration of the morally indifferent

B. Exceptions:

1) Common law duty to act:  Commission by Omission:  Omission of a duty to act, if physically capable of performing the act, serves as a voluntary act.

a) Special relationships (usually based on dependency):  Parents, minors, masters to servants

b) Contractual obligations:  agreements to house, feed, provide medical care, e.g. baby sitters

c) Omissions following an act

i. Creation of the risk

ii. Voluntary Assistance:  Duty to continue providing aid

2) Statutory Duty “bad Samaritan laws:” e.g. not paying taxes, hit and run, parents to provide food/shelter

3) MPC §2.01 (3):   Liability for the commission of an offense may not be based on an omission unaccompanied by action unless:  1)  the law defining offense provides for it, 2) duty is otherwise implied by law (tort/contract)

4) Medical Omissions:  shuttling off life support.  Act of shutting of or omission of discontinuing?

· e.g.  After hear attack man goes into permanent comatose.  Family asked to take off life support.  This was one and he died.  Absent objection from spouse, doctor is under no duty to keep alive.  Baber v. Superior Court
a) Voluntary act is merely the means of omitting future medical care (could go either way)

b) Doctors owe ordinary not “extraordinary care

c) Decisions should be made by family and medical practitioners until public policy dictates

C. Hypo:  Student confides in professor confidentially, expressing hostility and anger towards another.  Student warned that he would kill.  Answer:  This will not constitute Actus Reus.  Moral duty is not a legal duty.
IV. Social Harm:  negation, endangering, or destruction of an individual, group or state interest, which was deemed socially valuable
· The voluntary act is the doing the harm caused is the wrong.  

· Utilitarian perspective:  harm is not a prerequisite to criminal liability as long as conduct threatens

· Retributivist perspective:  Punishment is unjustified in absence of social injury (only when something is taken from society
A. Finding the “social harm in statute:  The actus reus tells us what society does not want to occur
B. Sub-elements

1) “Conduct” Elements:  Conduct crimes 

a) Results not required.  e.g. DUI

2) “Result” Elements:  Result crimes

a) Nature of conduct is irrelevant.  E.g. murder:  doesn’t matter if by gun, knife, poison

3) Attendant Circumstances:  must be present when actor performs prohibited conduct/and or causes prohibited result
MENS REA
· General rule:  A person is not guilty of an offense unless he performs a voluntary act (or omits an act that is his legal duty to perform) that causes social harm (the actus reus), with a mens rea (a guilty mind)
I. Defined

A. Broad meaning:  General Culpability
1) A general immorality of motive, vicious will, or an evil meaning mind.  Moral blameworthiness.
2) Guilt not dependent on proof that actor caused harm with a particular mental state.

· Note:  Under common law, most crimes did not require a particular mental state

· e.g.  Man steals gas meter for money, not intending to hurt anyone.  Gas leaks and kills.  Statute requires “wickedness.”  Guilty because wicked mind.  Regina v. Cunningham

B. Narrow meaning: Elemental Culpability
1) The particular mental state provided for in statute.  

2) A person may possess the m/r in the culpability sense, yet lack the elemental sense.
II. Justifications:  
A. Utilitarian

1) A person cannot be deterred from criminal activity unless he appreciates the potential punishment

B. Retributivist
1) It is morally unjust to punish those who accidentally, rather than by choice, cause social injury

III. Proving Culpability  (UNDER ComLaw most gen except few intentional/knowledgeable.  Add in)
A. Intentionality

1) Defined:

a) It is the actors desire (conscious objective) to cause the social harm; or 
b) Actor acts with knowledge (conscious awareness)  that the social harm is virtually certain to occur as a result of his conduct

· Note:  Probability of occurance is irrelaveant.

· e.g.  Aggravated battery statute requires “intentionally” or knowingly.  Offense is defined in terms of result, state must prove that D had 1 or 2 (above).  Intent can be inferred from surrounding circumstances.  Man swings bottle at another, man ducks, hits another.  Intentional.  Possible aggravated battery, attempted a battery (friend)  People v. Conley
· Note:  Presumption lowers state’s burden of proof, inference doesn’t.

2) Transferred intent:  When D intends to cause harm to one but accidentally causes to another, the mens rea is transferred
3) General intent:  Different definitions  
· Note:  Under common law (evil, wicked, etc)

a) No mental state set out in def. of crime.  Only a/r required.

b) Sometimes means statute requires only recklessness or negligence

c) Any mental state, express or implied, in def. of offense that relates solely to the actus reus
4) Specific intent  Different definitions

a) mental state expressly set out in def. of crime.

b) sometimes mean statute contains intent or knowledge
c) specific mental element required above and beyond any mental state required for actus reus

· e.g possession with intent to sell, offensive conduct with intent to cause humiliation

IV. Model Penal Code 2.02 (General Requirements of Culpability)
A. General
1) A person may not be convicted solely on ground that he acted with a morally blameworthy state of mind. 

2)  No distinction between general and specific intent

3) One of the four levels of culpability must be established for each material element of the offense which may include 1)  The nature of the conduct, 2) The attendant circumstances, 3) The result of the conduct.

B. Purposely
1) Nature/Result: Conscious objective to engage in conduct of that nature or to cause such a result

2) AC: Awareness of existence of attendant circumstances or hopes and belief that they exist.
C. Knowingly

1) Nature/AC: Aware that conduct is of that nature 

2) AC:  Aware that such circumstances exist
3)  Result:  Aware that it is practically certain that conduct will cause such result.  

· Note:  If not actually aware, it does not matter how obvious

D. Recklessly

1) Acts recklessly by consciously disregarding a substantial and unjustifiable risk

2) Disregard of risk must be a gross deviation from standard of conduct of law abiding person

E. Negligently

1) Should be aware  of a substantial and unjustifiable risk that will result from conduct

2) Conduct involves a gross deviation from standard of a reasonable person

V. Knowledge of attendant circumstances:  “Wilful blindness” problem
A. Some states define knowledge differently

· e.g.  Woman has underage stripper.  Says she doesn’t know – although obvious.  Statute requires “actual” knowledge.”  State v. Nations

B. MPC 2.02(7) defines knowledge as having awareness of a high or substantial probability of the existence of a particular fact.  

· e.g.  Man offered $100 to drive car from Mexico.  Statute: knowingly transport.  Under MPC, substantial probability
VI. Exception:  Strict liability offenses

A. Defined:  Crimes that definitionally do not contain a mens rea requirement regarding one or more elements of the actus reus.
B. Public welfare offenses malum prohibitum (wrong because prohibited
1) Acts, though not morally wrong, can gravely affect the public
· e.g.  Man in possession of altered/unregistered rifle in violation of fed statute without m/r requirement.  However, because penalty severe, court interpreted statute not to be strictly liable.  Strictly liable public welfare offenses usually do not impose large penalty + s/l generally disfavored.  US v. Staples
2) Examples:  speeding tickets, non FDA approved drugs

C. Common law moral offenses

1) Punishable under “moral wrong” theory

2) Example:  Statutory rape
· e.g.  Mentally retarded man has sex with underage woman.  Mens rea irrelevant.  State v. Garnett
3) Hypo:  Suppose Garnett honestly and reasonably believed 16.  What if court read in an explicit mens rea?  General or specific?  Would general intent be enough?
D. Steps in analysis

1) Does statute require mens rea?

2) What was legislative intent?

3) What is the purpose of the law?

E. MPC 2.05:  Culpability requirements do not apply to: 1) violations (unless m/r in statute), 2) offenses designated by statute as strictly liable.

VII. Mistake of fact
· Note:  Ignorance and mistake are not the same:  Ignorance implies a total want of knowledge, whereas mistake suggests a wrong belief.
A. Burden on prosecution to prove mens rea beyond a reasonable doubt and that D was not mistaken, or that D’s mistakes do not negate crime. 

B. Strict liability offenses:  Mistake of fact will not apply, no matter how reasonable.  No mens rea.

C. Specific-Intent:  D not guilty if mistake negates specific intent portion of crime, ie he lacks the intent to required
D. General-Intent: D not guilty if mistake (subjective belief) negates general wickedness 
1) Reasonableness test

· D takes beams from seemingly abandoned lot.  If reasonable, a defense.  People v. Navarro
2) Moral-Wrong Doctrine:  One can make a reasonable mistake re: an attendant circumstance and yet manifest a bad character or otherwise demonstrate worthiness of punishment 

a) Premise:  Should not be exculpation where if facts were as actor believed his conduct would still be immoral.

b) Doctrine not triggered unless D’s conduct would be immoral had situation been as supposed
3)  Legal-wrong doctrine:  if D would be guilty of a different, albeit less serious crime.  

F. MPC 2.04(1),(2): 

1) Ignorance or mistake a defense when negates p,k,r,n or law provides that it is

2) Not available if would be guilty of another offense (legal wrong doctrine)

VIII. Mistake of Law
A. General rule (common law):  Ignorance of the law is not an excuse
B. Exceptions: when a defense?
1) Reasonable reliance (excuses)
a) A person in not excused when relying on own interpretation

· e.g. NY correction officer carries gun into NJ nightclub.  Interpreted law to allow him to carry.  People v. Navarro
b) General + MPC 2.04 (iv only in MPC):  A person excused when relying on an official statement of law when:

i. Statute later declared invalid

ii. Judicial decision of highest court in jurisdiction determines erroneous

iii. Official, but erroneous interpretation secured from a public officer in charge of its interpretation, administration, or enforcement.

iv. An administrative order or grant of permission
2) Fair notice (excuse)/Lambert principle

a) In limited circumstances a person unaware of duly enacted and published crim statute may assert constitutional defense

· e.g.  Statute required registration up to date.  New resident did not.  Lambert
· Note:  Lambert distinguishable:  omission.
3) Failure of proof:  Did not have requisite mens rea MPC 2.04 (1) (a)
a)  General approach:  mistake will not negate mens rea element
CAUSATION
· Causation is an ingredient of actus reus.  In addition to voluntary act (or omission) and the social harm:  D’s act must “result in” – cause – the social harm
· Causation only turns up as an issue in result crimes
· While tort law seeks to identify the most suitable party to place financial responsibility, criminal seeks to determine whether and to what extent a wrong doer, typically an intentional one, ought to be condemned
I. Actual cause

A. But-For Causation (“Sine Qua Non”)
1. But for D’s voluntary acts, would the social harm have occurred when it did?
2. Functions to exclude certain forces from potential responsibility
B. Multiple Actual causes
1. D may be criminally liable for accelerating a result.  (but for conduct, result would not have occurred, at least, when it did)
a) prosecution must prove beyond a reasonable doubt that result was actual accelerated.

1) Doctor’s must agree to a reasonable certainty
· e.g. Mother beat frail son.  Son badly injured, perhaps would die anyways.  Father beats son.  Son dies.  Doctors disagree, but satisfactory for jury determination.  Conviction upheld.  Oxendine v. State

2. D’s acting in concert cause harm concurrently (not but-for, because harm would have occurred anyways from D2)
a) must demonstrate that D conduct was a substantial factor: result would have occurred even without conduct of D2, or:

b) must demonsrate that but-for D’s conduct, harm would not have occurred as it did.  
3. D attempts to cause result, but an obstructing cause (other person killing, lightning) actually caused.  D guilty of attempt.

4. Omission caused.  D liable when there existed a duty.  

II. Proximate Causation
A. Direct cause:  An act that is a direct cause of a social harm is also a proximate cause
B. Intervening causes:  Independent force that operates in producing social harm, but which only comes into play after D’s voluntary act or omission has occurred.  

1. When does D, who acts with the requisite mens rea and commits a voluntary act that is the cause in fact of the harm, be relieved of criminal responsibility?
a) De Minimis Contribution to social harm:  When D’s responsibility is insubstantial, minor, or casual in comparison to intervening cause, D is relieved of liability.

b) Foreseeability of intervening cause:  When intervening cause is reasonably foreseeable, D is not relieved of liability

1) Responsive (dependent) intervening cause:  Act that occurs in response to D’s conduct.  D is not relieved of liability unless the response was highly abnormal or bizarre.  

2) Coincidental (independent) intervening cause:  Force that does not occur in response to D’s conduct, but D’s conduct placed victim in situation where intervening cause could occur.  D is relieved of liability, unless intervention foreseeable.
· e.g.  D robs V (drunk) and leaves him on side of road (snow).  V hit by car.  P must show that V’s drunkenness and walking into street (intervening cause) was incidental to D’s conduct, and that driver hitting him (intervening cause 2) was also incidental.  Kibbe v. Hinderson.
c) Intended consequences (D’s Mens rea): where voluntary act happens in way planned, we trace the cause of harm backwards through other causes until we reach an intentional wrongdoer 

· (e.g.  D give poison to someone to be administered to another.  Not administered, but left out negligently and taken by intended party anyways.  Intervening causes, but intended results occurred.  Not relieved of liability.)
d) Apparent safety doctrine:  When D’s active force has come to rest in a position of apparent safety, court will no longer follow.  
· e.g.  D threatens V.  V goes to home of a friend (safe).  V goes outside in snow and freezes to death.  D relieved of liability

e) Free, deliberate, informed human intervention:  When person is free and intervenes causing own harm, D is relieved of liability
f) Omissions:  will not relieve of liability, even if a duty owed
· Note:  Contributory negligence is not an intervening cause

g)  Hypo:  V, W rob D and get away on boat.  D shoots at them while leaving.  V jumps out of boat, boat capsizes, W drowns:

1) Prosecutor would argue intended consequences:  regardless of how died, there was an intent to kill.

i. Strict reading of doctrine:  Person must die in manner intended

ii. MPC:  Kind of injury not too remote or accidental

2) Defense would argue coincidence: death was intervening factor

3) Defense could also argue apparent safety
III. MPC 2.03
A. But-for causation is the exclusive meaning of “causation”

B. Instead of proximate cause, code focuses on issues relating to culpability
1. §2.03 (2) Purposefully/knowingly:  Must be within purpose or contemplation of actor unless:

a) actual harm differs from what contemplated only regarding its extent

b) actual harm is what was intended and is not too remote

2. §2.03 (3) Recklessly/negligently: Must be within risk aware of or, in the case of negligence, risk that D should be aware of, unless:

b) actual harm differs from what contemplated only regarding its extent

c) actual harm is what was intended and is not too remote

3. If no mens rea element established, must be a probably consequence of D’s conduct\
IV. Policy Arguments

A. Fairness

· e.g.  Drag race.  V(Drunk) against D.  Race finished, they race back.  But-for race V would not be dead.  Held:  It would not be fair to hold D liable when V essentially killed himself.  Velazquez v. State
V. Concurrence of the elements
A. The state has the burden of procuring evidence, persuading the fact-finder beyond a reasonable doubt of the concurrence of the four ingredients of criminal responsibility:  1)  Voluntary Act (or omission where there is a duty to act) by D, 2) the social harm specified in the definition of the offense (actus reus), 3) the defendants mens rea (strict liability crimes aside), and 4) actual cause and proximate causal connection between elements (1) and (2)
RAPE (General Intent)

I. Rape Defined:  

A. Common law:  “Carnal knowledge” of a woman forcible and against her will.”

1. Exception:  A man could not be charged with raping his wife

II. Social harm:

A. Traditional perspective:  Women as property:  property offense

B. Modern:  Crime of violence and privacy/autonomy offense, sexual invasion of a woman’s body

C. Challenges:

1. Blaming the victim

2. Victims relationship to rapist may mitigate seriousness

III. Rape:  Mens Rea
A. General intent offense:  Thus, a specific intent to have nonconsensual intercourse is not an essential element of the crime.

B. D must possess a morally blameworthy state of mind

C. Generally, D is not guilty of rape if he entertained a genuine and reasonable belief that V consented (he is acting without moral culpability)

1. At common law, this would be mistake of fact (subjective belief) for general-intent offense

2. To eliminate mistake of fact would make rape strict liability

IV. Statutes:  Traditional and Reformed:

A. Traditional Statutes  

1. Sexual intercourse achieved forcibly, against the will of a female, without her consent.
2. Only males capable of perpetrating the offense

B. Reforms:  

1. Many states now prohibit specified forms of non forcible, but consensual sexual intercourse:  unconscious or drugged female, sex procured by fraud.  

2. Many states have redefined the offense in gender neutral terms
3. Most states now include all forms of sexual penetration (“criminal sexual conduct,” or “sexual assault)

4. Many states now criminalize a man raping his wife

5. Statutory rape remains an offense although there is now a two level approach

a) intercourse with a very young girl

b) intercourse with an older girl – still a felony but of a lesser degree

V. Grading of the Offense

A. At common law, rape was treated as a capital offense
B. In Coker v. Georgia, USSC held that the death penalty was unconstitutionally disproportionate to the rape of an adult woman

VI. MPC §231 (Note:  little impact)

A. Felony in first degree (1/10 – L) if 

1. D inflict serious bodily injury

2. F was not a voluntary social companion who had previously permitted him sexual liberties

B. In all other cases, is a felony of second degree (1/3 – 10)

C. Sexual offenses

1. Rape, gross sexual imposition, deviate sexual intercourse, corruption of minors, sexual assault, indecent exposure

D. Defined:  §213.1 (a) D is guilty of rape if he acted purposely, knowingly, recklessly regarding each material element of the offense, he has intercourse with a female under any of the following circumstances:

1. Female is less than 10 years old

a) Mistake of fact and reasonable belief are not defenses 
2. F is unconscious

3. D compels F to submit by force or by threatening her or another person with imminent death, grievous bodily harm, extreme pain, or kidnapping

4. D administers or employs drugs or intoxication in a manner that substantially impairs F’s ability to appraise or control her conduct 

E. MPC v. Common law

1. Gender specific – only males D’s females V’s

2. Non consensual w/ spouse not rape

3. Sexual intercourse defined broadly – genital, oral, anal, sexual 

4. Rape defined based on D’s aggression, not V’s consent

5. No resistance requirement

6. Broadness:  Victim may submit by threat of injury/kidnapping of a third party

F. Marital exemption:  

1. Not rape unless living apart under formal decree of separation.  

2. Applies to persons living as man and wife

G. Gross sexual imposition (3rd degree 1/2 – 5)

1.   D acquires submission by threat that  would cause a “a woman of ordinary resolution” not to resist (offers not included)

2. D acquires submission knowing that by mental illness she is unable to appraise the situation

3. D acquire submission knowing that F is unaware that act being committed upon her – e.g. pretending to be husband

H. Proving at trial

1. Highly questionable corroboration

2. Prompt complaint rule (3 months)

3. Silent RE: rape shield

VII. Means of execution

A. General rule:  Sexual intercourse by a male with a female, not his wife, constitutes rape if committed:  1)  forcibly, 2) by means of deception, 3) while the victim is asleep, 4) under circumstances in which the victim is not competent to give consent (e.g. she is drugged, disabled, or too young)

B. Forcible rape (Traditional law)

1. Traditional rule:  Prosecution for rape requires proof that:

a)  the female did not consent to the intercourse AND
b)  that the sexual act was by force or against her will
c) where there is lack of consent, but no showing of force, a forcible rape conviction is inappropriate

2. Non-consent

a) Consent by V is a complete defense

b) Consent which is induced by fear of violence (based on force/threat) is not legal consent

c) Some states require that consent be clearly communicated to D

d) Consent can be withdrawn at any time prior to penetration.

3. Force:  Non-consensual intercourse is forcible if:

a) D uses physical force to gain compliance

b) D threatens to use physical force likely to cause serious bodily harm to V or a 3rd person

a. To convict D based on a threat of force, V’s fear (subjective emotion) is alone insufficient.  D’s threat (objective act – verbal or physical) must be proven

b. The absence of an explicit threat is not determinative, it is enough that a totality of the circumstances gives rise to a reasonable inference that the unspoken purpose of the threat was to force the victim to submit to unwanted intercourse.  State v. Alston (Abusive relationship)

4. The Resistance Requirement:  To demonstrate V’s lack of consent, V must:
a) C.L. Resistance requirement is linked to force requirement.  The greater the initial use of force by D, the less resistance required by V.
b) resist and her resistance must be overcome by actual physical force; or 
c) she must be prevented from resisting by threats (of force) to her safety
a. In order for a forcible rape charge to be upheld on the bases of threat it is not enough to show that V feared serious bodily injury.
i. Requirement:  V’s subjective apprehension (fear) and D’s objective threatening act are each required.
ii. Threat:  V’s subjective apprehension (fear)  and D’s threat (objective act) are each required

1. Even if V’s fear is unreasonable, D can be prosecuted if he knowingly takes advantage of that fear

· e.g.  Coming home from bar, bad neighborhood, man takes keys, gently put hands on throat.  Lower courts said no resistance.  Higher court said reasonableness of apprehension a jury question.  Rusk v. State

· e.g. Abusive relationship.  D threatens on the way there.  V succumbs.  Court time frames.  No resistance.  State v. Alston

d) No (or the absence of yes) as force:  Under common law saying “no” without physical resistance is insufficient.
· e.g. College students.  V continues to say no, but did not use sufficient force by reasonable person standard.  Commonwealth v. Berkowitz

e) How much?

a. Some courts require resistance to the utmost
b. Others require only enough to make her lack of consent evident to D
c. Others require only reasonable resistance

d. The most extreme require that V resist until us is overcome by force,  exhaustion, or fear of death or great harm
f) Criticisms:
a.  So if there’s no fight on the part of V, there’s no force on part of D?!  Estrich

b. Studies show that many women freeze
c. Resistance can prove to be dangerous
C. The law in transition
1. Resistance Requirement
a) Most states have lowered the standard and require only earnest resistance:  sufficient resistance to testablish that an act of sexual intercourse was without consent and by force; or, reasonable resistance under the circumstances.
b) Some states (PA) do not require resistance, but it is helpful to making a determination
2. Force (changing its definition or abolishing the requirement)
a) Under an autonomy and privacy approach, the only issue should be whether there was consent
b) In some jurisdictions, force may be proven on basis of lack of consent coupled only with the physical force of penetration
· e.g. woman asleep in hospital and man pushed finger…State v. Brown  (Force implied when woman asleep or unconscious)
3. No (absence of yes):  Some courts say V not required to say no, D must secure “freely given permission”

· e.g.  D sneaks into V bedroom and pretends to be husband.  NJ v. MTS

VIII. Marital Immunity

A. General/Traditional Rule:  a husband cannot be guilty of rape upon wife

B. Rationale

1. Consent/Property:  Marital parners consent to have intercourse, subject to the right to refuse on particular occaision.  

a) If a husband uses force, he is subject to prosecution for assault/battery

2. Protection of marriage:  Preventing governmental intrusion

3. Protection of husband in divorce

4. Less serious harm:  marital relationship includes a general willingness/desire for intercourse

C. Exception:  Immunity does not apply if H/W are legally separated or living apart at the time of the rape

IX. Proving Rape at Trial

A. The corroboration rule

1. C.L – Testimony of V was sufficient without corroboration

2. Some states today (minority) require corroboration

a) Rationale: 

a. Suspect of victims

b. Falsely crying rape

i. Under common law, wives cheating would say there were raped –same for interracial sexual relations

b) Criticism:  No longer relevant

3. Today, most states have eliminated the requirement

B. Rape shield laws

1. General:  RS Laws generally deny D, absent good faith to the contrary, to cross examine the complain, or to offer extrinsic evidence concerning prior sexual conduct or chastity

2. Policy/rationale

a) Harassing/humiliating V

b) Type of evidence generally has no bearing on sexual relations w/ d

c) Misleading the jury/keeps jury focused

d) Effective law enforcement – V more likely to report

3. Problem:  Conflict with D’s 6th amendment rights to confront and x-examine the accuser

a) This right is not absolute

b) Courts perform balancing function

c) General resolution:  D’s evidence is often  so miniscule when weighted against eh potential prejudice to the complaining witness that 6th amendment must bend

4. Two basic principles determine the admissibility of evidence

a) No evidence is admissible unless it is relevant

e.g. Womans diary expresses hostility to men and mixed emotions about D.  Unique patter of conduct.  Lewis v. Wilkerson
b) Subject to limited exceptions, relevant evidence is admissible

5. Type of evidence sought introduced by prosecution in order to show consent:

a) Prior consensual sexual acts with the accused

a. Always admissible of D contends V had sex with him prior

b. Relevant to D’s mens rea
b) Prior consensual acts with persons other than the accused

c) Reputation for lack of chastity

C. Rape Trauma Syndrome (RTS)

1. Defined:  The acute phased and the long-term reorganization process that occurs as a result of forcible or attempted forcible rape.

2. Most jurisdictions disallow for purposes of proving rape

3. Admissibility of evidence as support for post rape calmness is varied

CRIMINAL HOMICIDE (Result Crime/Specific Intent)
A. Homicide defined:  The killing of human being (actus reus) by another human being (attendant circumstance)

· Note:  Homicide is legally neutral, may be innocent or criminal

1. Human being defined:  

a) Common law:  A fetus that is born alive

b) Modern approach:  Viable fetus (nonviable at times)

2. End of human life

a) Traditional:  Permanent stoppage of circulation of blood.

b) Modern:  Cessation of bran function

c) Under common law, a defendant could not be prosecuted for criminal homicide unless victim dies within a year and a day of injury.

B. Criminal Homicide defined:  Committed without justification or excuse 

C. Common law principles:

1. Common law murder:  The killing of a human being by another human being with malice aforethought (intent)
a) Aforethought (superfluous):  premeditation/deliberation

b) Malice:  Possessing 

1) intent to kill

2) intent to inflict grievous bodily injury

3) extremely reckless (depraved heart) disregard for value of life (unintentional)

4) intention to commit felony during commission or attempted commission in which death results)(unintentional)
b) Note:  Because common law requires intent, if actor believes he will kill – is not guilty of murder.  This is different than MPC (subjective belief)
2. Common law manslaughter:  Unlawful killing of a human being by another human being without malice aforethought
a) Intentional killing committed in sudden heat of passion as the result of adequate provocation (voluntary)
b) Homicide committed in negligent manner (involuntary)
c) During the commission of an unlawful act (not a felony) (involuntary)

3.  Statutory Reform

a) No longer is every murder a capital offense
b) Division of murder into degrees

1) Rationale:  Some crimes should be punished more severely.  Worse criminals should be punished worse 
· Note:  Code discarded because this purpose not met
2) First degree (three types)
i. Statutorily specified (poison, lying in wait)

ii. Wilful , deliberate, premeditated

iii. Homicide occurring during perpetration of felony

D. Murder:  Intent to kill:  (express intent)
1. Rule:  If D intentionally kills without J, E, or M, he is guilty of killing with malice aforethought and is guilty of common law murder.

2. Usually a first degree murder if deliberate and premeditated

3. Proving intent

a) Subjective fault.  D, himself, formed actual intent.  1) ordinary people intend the natural and probable consequences of their actions; 2) D is an ordinar person, 3) therefore, D intended n/p consequences
b) Deadly-weapon rule:  proof of intent is furthered

c) NOTE:  It cannot be objectively presumed, but it can be inferred (this would violate burden of persuation)

3.  Wilful, Deliberate, Premeditated

a) In most states, is murder in 1st degree

b) Wilful:  A specific intent to kill (not alone enough)

c) Deliberate:  To measure and evaluate the major facets of a choice (quality of thought)

d) Premeditated:  To think about before hand (quantity of thought)

i. Some jurisdictions say no time is too short, any interval sufficient

ii. Others require that D had chance to give a 2nd thought

· Note:  Heat of passion not premeditated, thus a mitigating factor to manslaughter

E. Murder:  Intent to Inflict Grievous Bodily Injury  (implied intent)
1. Rule:  D does not intend to kill, but malice is implied because he intends to cause grievous bodily harm to another.

2. Almost always a second degree
3. Grievous bodily harm:  grave injury giving rise to apprehension of danger of life, health, limb

F. Murder:  Extreme Recklessness “Depraved heart” (implied intent)
1. Rule:  D does not intend to kill, but malice is implied because there is an extreme indifference to the value of human life (w/w disregard of likelihood and natural tendency of behavior to cause death or bodily harm

-  e.g. Act;  shooting in a crowded room, speeding DUI in bad weather, Russian roulette

-  e.g. Omission: parent fails to feed, owning aggressive dog and failing to train/secure

2. Almost always second degree
3. Distinguishing murder from manslaughter

a) Reckless:  D consciously disregarding a substantial and unjustifiable risk to human life

b) Negligently:  D should be, but is not, aware that conduct is unjustifiable risky

· Implied malice is lacking – thus, manslaughter 
G. Murder:  Felony-Murder Rule (unintentional)
1. C.L. Rule:   D is guilty of murder if he kills another during the commission or attempted commission of any felony

2. F.M is a strict liability offense:  mens rea not required.

3. Justifications

a) Deterrence:  Enhanced risk will cause felon to be more careful 

1) Counter arg:   Usually, D could be convicted anyways, deterrence doesn’t work

b) Defending sanctity of human life:  F.M reflects society’s judgment of seriousness of crime

1) Counter arg:  Unfair, separate offenses, does not distinguish recklessness (conflicting with proportional punishment)

c) Transferred intent: Intent of felony xferred.  

1) Counter arg:  Ordinarily, law does not recognize transfer from one social harm to a different and greater harm

d) Easing P burden of proof: F.M do not involve innocent homicide.  Malice evident

4. Limits

a) Inherently dangerous felony:  Many states limit to homicides occurring during the commission of felonies dangerous to human life

1) Test 1:  Can the crime (in the abstract) be committed without creating a substantial risk someone will be killed?

· e.g.  Doctor practicing illegally (felony) patient dies, not felony murder because not inherently dangerous.  People v. Burroughs
2) Test 2:  Are the facts and circumstances such that the felony was inherently dangerous under the circumstances?

b) “Independent felony.” Merger limitation: F.M. only applies if felony independent of, or collateral to, the homicide.  If not, then it merges and cannot serve as bases for F.M. conviction.  Is death an integral part of the same crime as the underlying felony?

1) Rationale:  No deterrence if already intending the harm

· e.g.  People v. Smith, f-m rule does not apply b/c homicide was the result of child abuse of assaultive variety and was unquestionably an integral party of and included in fact in the homicide 
c) Res Gestae Requirement:  Homicide must occur “within the res gestae (during the commission or attempt) of the felony

· Note:  If strictly applied, it limits F.M. rule, if broadly applied, it extends the rule
1) Proximity requirement:  Must be close proximity in time/distance between felony/homicide

i. R.G. being when actor reached point where could be convicted for felony, ends when completed

ii. Or, most courts say it ends when felon reaches a place of safety
2) Causal requirement:  Felonious nature of conduct caused death

· e.g.  Plane carrying drugs crashes/kills.  Drugs did not cause death unless flying low to avoid cops.
d) Killing by a non-felon

1) Agency approach:  

i. F.M. does not apply if an adversary to the crime, rather than a felon, personally commits the homicidal act

e.g. D2 killed on getaway.  State v. Sophophone 
ii. F.M. does apply when person responsible for homicide is functioning as an agent (accomplice of primary party)

iii. Rationale:  


-  Killing not within res gestae

-  No deterrent effect over someone not in control

e) Proximate cause approach:  A felon is liable for any death proximately resulting from the felony, whether killer is a felon or third party

1) Justification:  Set in motion chain of events, direct and inevitable sequence

2) Limited version:  D liable only for murder of non D’s.  

i. Rationale: To punish for killing another felon is to punish for causing a good result

H. Manslaughter:  Provocation (Sudden heat of passion) (Mitigating Defense) (Intentional/Voluntary)
1. C.L. Rule:  An intentional homicide committed in sudden heat of passion as the result of adequate provocation mitigates the offense to voluntary manslaughter
2. Rationale:  

a) Common law:  mitigate harshness of death penalty

b) As a justification:  Provoker deserved to be harmed, but homicide an over-response, therefore-mitigating

c) As an excuse:  Those who kill in heat of passion are less morally blameworthy

3. Criticisms:  

a) Utilitarian:  Diminishes deterrence.  No evidence that those who lose control are less dangerous than those who kill without provocation.  If truly acting blindly, then it should be a full defense. 

b) Feminist:  Disadvantages women.  They are the most frequent victims

4. Elements

a) State of passion:  Violent, intense, enthusiastic emotion at moment of homicide.  (includes fear, jealousy, anger)

b) Adequate provocation:  An amount of provocation as would be excited by the circumstances in the mind of a reasonable man (objective)

1) Common law fixed lists

i. Mitigating:  aggravated assault/battery, mutual combat, commission of serious crime against close relative, illegal arrest, observation by husband of wife committing adultery

ii. Non-Mitigating: trivial battery, learning about adultery, observation of sexual unfaithfulness of fiancé, words, no matter how offensive
e.g. Giraud v. State:  Man kills wife after verbal tauntin
2) Modern law:  categories have giver rise to question of fact for jury

i. Instructions 

· Mitigating if:  would render any ordinary prudent person incapable of cool of period
· Mitigating if: would render ordinary person to act from passion rather than judgment

· Mitigating if:  Calculated to cause reasonable person to act from passion rather than reason.

ii. Words alone do not constitute adequate provocation

· Rule braking down, some courts allowing informational, others allowing insulting in extreme circumstances

· MPC jurisdictions follow rule that words alone do not count

3) Modern law:  Reasonable Person standard

i. The ordinary person who sometimes acts out of uncontrolled emotion

ii. Average disposition (not belligerent, sober, normal mental capacity)

iii. Subjectivizing the standard

· e.g. May be a person who possesses the degree of self control to be expected of a person o same sex and age as accused, Camplin (boy sodomized/laughed a

iii. Does not have abnormal human frailties (racist)
c) Cooling off time:  Defense unavailable if a reasonable person would have cooled off in that time that elapsed between provocation and fatal act.

1) Question of fact
2) Some states say there must be no cooling off.  
d) Causal connection:  Defense unavailable to a person whose motivation for homicide is unrelated to the provocation.

· e.g.  Man hates boss.  Waits until boss sleeps with wife and kills.
· e.g. Driver hits daughter.  D intends to kill driver and kills bystander.  Bystander not the provoker
I. Manslaughter:  Criminal Negligence (Involuntary Manslaughter)
1. Rule:  Criminal negligence/Involuntary manslaughter:  D’s acts involved a gross deviation from the standard of care that a reasonable person would exercise in the same situation.  So gross to as to be deserving of punishment.

2. Distinguished from Extreme Recklessness:  No malice aforethought.  Should be aware of the risk, but is not.

· e.g.  One who plays with a gun knowing there are bullets can be convicted of murder (extreme reckless) and one who is unaware that the gun is loaded is (negligent)
J. Manslaughter:  Misdemeanor-manslaughter doctrine

1. Rule:  An accidental homicide that occurs during the commission of an unlawful act not amounting to a felony (or at least those required) constitutes involuntary manslaughter.

2. Limits:

a) Some (a minority) courts limit to inherently dangerous misdemeanors
K. MPC Criminal Homicide: §210

1. Rule:  A person is guilty of criminal homicide if he unjustifiably  and inexcusably  takes the life of another human being purposefully, knowingly, recklessly, or negligently.
2. Recall:  Code is subjective intent.  (If D believes he will cause death, he may be convicted of murder)

3. Year and a day rule does not apply

4. Murder


a) Rule:  Without E/J/M, D  kills (1)  purposefully or knowingly; or (2) recklessly, under circumstances manifesting extreme indifference to the value of human life (formerly depraved heart) 

b) No degrees, however, murder is graded as a felony of first degree.  Thus, min 1-10 years, max life/death

c) No requirement of malice aforethought
d) If tried for reckless murder, D is entitled to jury instruction regarding reckless manslaughter 
e) Felony murder:  Extreme recklessness is presumed if the homicide occurs while D engaged in, or is an accomplice in, the commission, attempted commission, or flight from enumerated felonies
Note:  Presumptions are almost impossible to turn.  
5. Manslaughter
a) Rule:  D (1)  Recklessly kills another, or (2) kills another under circumstances that would ordinarily constitute murder, but which homicide is committed as the result of extreme mental or emotional disturbance (EMED) for which there is a reasonable explanation or excuse

b) Felony of the second degree
c) Reckless Homicide (without extreme indifference): Conscious risk taking, although unjustifiable and substantial, not extreme enough to merit treatment as murder
d) Extreme Mental or Emotional Disturbance (EMED)(affirmative defense):  Would be guilty of murder (p, k, reckless w/ extreme indifference), but 1) during commission of the act suffered from an EMED 2) for which there is a reasonable explanation or excuse.  

· Note:  Both questions submitted to jury

2) Burden on D (preponderance of the evidence)

3) Incorporates two common law doctrines

a) Sudden heat of passion (expanded

b) Partial responsibility (diminished capacity)

4) Subjective and objective (partial)
a) EMED:  subjective

b) Reasonable explanation or excuse for EMED that caused the actor to kill

i. Reasonable person in the actors situation under the circumstance as he believes them to be 

ii. Handicaps and external charachteristics

iii. Idiosyncratic moral values excluded  (e.g. racism)

· Note:  All else left to judicial determination

5) Provocation not required
6) No cool off period

7) Words alone can cause EMED

8) Upon finding of EMED, D entitled to instruction regarding manslaughter
e) No misdemeanor-murder

5.  Negligent Homicide (involuntary manslaughter at common law)


a)  Graded felony of third degree.  1-2 years minimum, 5 years maximum
  DEFENSES
I. Categories of Defenses

a. Failure of proof (not a true defense)

i. Defined:  D introduces evidence that demonstrates that P failed to prove an essential element of the offense charged

1. D need only raise a reasonable doubt regarding an element of P’s case-in-chief

a. E.g. mistake of fact negates the mens rea

ii. Burden on state
b. Offense Modifications

i. Rule:  Applies only to some crimes when the underlying purpose of the crime is negated

1. e.g.  Abandonment/renunciation is a defense to the crime of attempt in some jurisdictions.

c. Non-Exculpatory Public Policy

i. Defined: A defense based on public policy extrinsic to the purposes of criminal law

1. e.g.  Statute of limitations is an extrinsic defense.  D not claiming that he did not commit the offense, or that he should be excused, or his conduct is justifiable, but he should escape on basis of policy

d. Justification

i. Defined:  Conduct otherwise criminal which under the circumstances is socially acceptable and which deserves neither criminal liability nor censure.

1. Justification defense negate the social harm.  The conduct was not “wrong”

2. Focus is on the conduct

ii. Elements:  All justification defenses have the same internal structure:  Triggering conditions present:

1. Necessity component

2. Proportionality requirement

3. A reasonable belief that overlays the defense

iii. Theories

1. Public benefit:  C.L. Conduct not justified unless in public interest

2. Moral forfeiture:  People possess moral rights that society recognizes through law which may be forfeited by the holder

3. Moral rights:  Conduct may be justified on ground that actor has a right to a particular interest.  

4. Superior interest (lesser harm):  D’s interests outweigh those of the hared

a. Note:  Consistent with the utilitarian goal of promoting conduct that reduces overall harm

5. Note:  All justifications have the same internal structure:  Triggering conditions present a necessary and proportional response
e. Excuse

i. Defined:  Although the deed harmed society, D should not be blamed or punished for causing that harm

1. Excuse defense negate the moral blameworthiness
2. Focus is on the actor

ii. Theories

1. Deterrence theory:  Excuses identify circumstances in which criminal conduct is undeterrable

2. Causation:  D should not be blamed because it was caused by factors outside her control

3. Character: Punishment should be proportional to moral desert

4. Free choice:  D may be blamed only if D had the capacity and fair opportunity to chose whether to violate the law.  The actor must have the substantial capacity to: (1) understand the facts relating to her conduct, (2) appreciate that her conduct violates society’s mores, and (3) conform her conduct to the dictates of the law.  A person lacking in any of these areas does not deserve to be punished because she lacks the basic attributes of personhood that qualify her as a moral agent.  
II. Justification Defenses

a. Self-Defense 

i. C.L. Rule:  A non-aggressor is justified in using force upon another if he reasonably believes (subjectively/objectively) that such force is necessary to protect himself from imminent use of unlawful force by the other person.

1. Deadly force is only justified if D reasonably believes that its use is necessary to prevent imminent and unlawful use of deadly force by the aggressor.

a. Defined:  Deadly force is force intended or likely to cause death or grievous bodily harm, even if this is not D’s intended result.

2. Aggressor limitation:  An aggressor has no right to a claim of self defense

a. Defined:  An aggressor is one whose affirmative unlawful act is reasonably calculated to produce an affray foreboding injurious or fatal consequences

i. A person is an aggressor if he merely starts a non deadly conflict

ii. The aggressor is not always the first person to use force

iii. A person is not an aggressor if his act is lawful

iv. The issue of whether status is lost is a jury determination

b. Losing “aggressor” status:  One can begin as an aggressor and become a non-aggressor

i. A deadly aggressor may regain the right of self defense by withdrawing from the conflict and successfully communicating this fact, either express or implied to intended V

ii. Usually, a non deadly aggressor regains right once V uses deadly force

iii. Others require D to avail of retreat, if possible

3. Unlawful force:  D may not defend himself against lawful (justified) force (e.g. cop performing duties

ii. Necessity:  Force should not be used against another unless, and only to the extent that it is necessary

1. C.L. Imminence Requirement
a. Rule:  A person who wishes to use force in self defense must reasonably fear  that the threatened harm is imminent (immediately, or at once)

i. Note:  Some changes with battered woman syndrome

b. Justification:  reduces the risk of unnecessary use of deadly force.
2. C.L. Retreat Requirement
a. Majority Rule (slim):  No retreat rule:  D may use deadly force to repel an unlawful, imminent deadly attack, even if aware of place to retreat.

i. Rationale: 

1. Right should not yield to wrong

2. Reasonably men don’t retreat.  
3. Counter utilitarian effect:  killed while escaping

b. Minority rule:  Subject to castle exception, D may not use deadly force is aware of a place of complete safety.

i. Rule not triggered unless there is a place of complete safety (D must be subjectively aware)

c. Castle Exception:  A non-aggressor need to ordinarily retreat if he is attacked in his own dwelling place (sometimes office, or house which a guest of)

iii. Proportionality:  D is not justified in using force excessive in relation to the harm threatened

1. D is never permitted to use deadly force to repel a non deadly  attack

iv. Reasonable belief:  D is justified if he 1) subjectively believes, and 2) has objectively reasonable grounds for belief, that such force is necessary to repel an imminent unlawful attack, even if proven false.

1. Many jurisdictions permit an unreasonably mistake actor to assert an “imperfect” or “incomplete” defense that mitigates to manslaughter

2. Problem:  Who is reasonable person? 

a. e.g. people v. goetz, previously mugged man fearful of blacks shoots at black teenagers on subway

b. State v. Wanrow: 5’4” woman w/ broken leg kills man accused of molesting child without his aggression.  

3. Reasonable person:  Fact finder should hold the accused to standard of reasonable person in actor’s situation.  Situation is ambiguous (intentionally so)

a. Courts should consider physical, but not emotional charachteristics
v. Deadly force in self defense

1. Rationale as an excuse)

a. Innocent person not responsible for condition that caused him to commit crime:  but for aggressor’s actions, D would not have taken life

b. The aggressor, not person acting in defense, has the bad moral characher

c. Actor finds himself without opportunity to chose not to kills

d. Killing in self defense not deterrable

2. Utilitarian rationale

a. May be socially desirable.  V could remain alive and harm others

3. Non-utilitarian

a. Aggressor forfeits his right to life

b. Innocent life morally superior

c. S/D is a form of private punishment

vi. Battered Woman Syndrome
1. Problem:  Woman, physically abused for years by husband, kills the abuser at at time when not under imminent or immediate attack.  State v. Norman
2. Defense will want to present evidence that D suffers from syndrome to:

a. Demonstrate a subjective belief of imminent threat

b. Demonstrate reasonableness of the belief

i. Defense wants D judged by reasonable battered woman standard

c. Courts are divided on the issue

3. Expert testimony:  crucial to demonstrate D’s subjective point of view 

a. Courts vary regarding admissibility

b. Usually permitted if knowledge is beyond normal person and would be useful to a fact finder.

4. Problems:  

a. Syndrome may be used to justify vengeance killing

b. If D shows psychological paralyzing situation, yes she is seeking to justify killing, she may not be as helpless as she suggests

vii. MPC, §3.04

1. Rule:  D is not justified in using deadly force unless he believes (subjective) that such force is immediately necessary to protect herself against the exercise of unlawful deadly force, or a threat of rape or kidnapping on the present occasion

a. Under §3.09(2), if belief is unreasonable, the justification defense is not available if actors belief is reckless or negligent, and if charge based on a level of culpability
b. Note:  Compare to common law, reasonably believes (objective)
2. Deadly Force
a. Defined:  Force used for the purpose of causing or that the actor knows to create a substantial risk of causing death or serious bodily injury

b. Permissible to prevent:  Death, serious bodily injury, forcible rape, kidnapping

c. Not permissible:

i. D knew of opportunity to retreat and didn’t

ii. An aggressor in same occurrence
b. Defense of others

i. C.L. Rule:  D is justified in using force to protect 3rd party from unlawful use of force by an aggressor.  D’s right parallels 3rd parties’ apparent right of self defense.  D may use force when he reasonably believes the 3rd party would be justified in using force.
1. Minority rule(alter ego rule):  D is justified if 3rd party would in fact have been justified.
2. Reasonable appearance rule:  D may use such deadly/non-deadly force as reasonably appears to intervener to be justified.
a. Justifications:
i. Utilitarian:  Affords protection to defender who acts while injury may be prevented
ii. Retributive:  Makes sure people not punished for good motives
ii. Model Penal Code §3.05:  
1. D is justified if 3 requirements are met:
a. D uses no more force to protect X than D would be entitled to use in self protection
b. Under circumstances D believes them to be, X would be justified in using such force
c. D believes that intervention is necessary for X’s protection
2. Retreat:  D is not required to retreat, but must try to cause X to retreat (Exception:  castle)
3. Based on subjective beliefs
4. If belief was reckless or negligent, justification unavailable for prosecution in reckless/negligent homicide
c. Defense of Property:  
i. C.L. Rule:  A person in possession of real or personal property is justified in using non-deadly force against a would be dispossessor if he reasonably believes that such force is necessary to prevent imminent and unlawful dispossession of the property.
1. Deadly Force never justified

a. Note:  Right to use non-deadly force sometimes transforms into a right to use deadly force in self defense
2. Possession:  Justification entitles D to use necessary force to retain rightful possession
3. Proportionality:  D may use no more force than reasonably appears necessary to defend his possessory interest in the property
4. Necessity: 
a. Generally, a person may not use force until he has requested desistance by dispossessor (unless futile or would put D in jeopardy)
b. D must not use force beyond what the urgency of the occasion reasonably requires
5. Right of claim:  If D knows, believes, or should know that V has a legitimate claim to property, D cannot believe V presents a threat to dispossess unlawfully
6. Recapture:  D may not ordinarily use force to recapture unlawfully dispossessed property (unless promptly)
ii. MPC Distinguished, §3.06

1. Subjective belief (subject to provisions of §3.09)

2. D may use non-deadly force to recapture property, even not promptly

3. Deadly force:  D may use deadly foce against dispossessor if D believes that 1) V is attempting to commit properly related felony b) V previously threatened to use deadly force against D, and c) force immediately necessary to prevent commission

a. Note:  Justified even when no present risk

d. Defense of Habitation
i. C.L. Rule:  A home dweller may use deadly force upon another person if he reasonably believes that such force is necessary to prevent an imminent and unlawful entry of his dwelling

1. Rationale:  The home represents a persons castle, their primary source of safe and private habitation

2. Deadly force justified

3. The unlawful purpose of intruder and degree to which he constitutes a threat is immaterial

ii. Middle Approach:  D may use deadly force if he reasonably believes that 1) the other person intends an unlawful and imminent entry of the dwelling, 2) the intruder intends to injure him/another occupant, or to commit a felony, 3) deadly force necessary to repel intrusion

iii. Narrow Approach:  D justified if he reasonably believes that 1)  V intends unlawful/imminent entry 2) V intends to commit forcible felony or kill or seriously injury, 3) such force is necessary.

iv. Courts split whether rules apply after entered

v. Relationship with Self Defense/Defense of others

1. Habitation is broader than right to kill

a. Deadly force justified even if D reasonably believes life not in jeopardy

b. Begins when entry of dwelling is imminent, may be well before danger to D is imminent

vi. Spring guns

1. C.L. Rule:  Mechanical device may be used where the intrusion is in fact such that D, were he present, would be justified.

a. Most states disregard C.L. rule.  See People v. Ceballos
vii. MPC, §3.06

1. D may use deadly force against V if D believes that a) V is seeking to disposess her from the dwelling, b) V has no claim of right of possession of the property, and c) such force is immediately necessary.

2. Spring guns/ mechanical devices prohibited

e. Necessity “Lesser Evils”

· Recognized in approximately 50% of states and the MPC
i. General:  The necessity defense is most often arises and is successful when D must choose between violating a relatively minor offense, and suffering (or allowing to be suffered) substantial harm.

ii. Policy:  Necessity is a defense of the last resort: it legitimizes technically illegal conduct that common sense, principles of justice, and/or utilitarian goals tells us is justifiable.

iii. Principle:  If circumstances compel a choice among evils, D should not be punished for choosing the less harmful option

iv. C.L. Elements:
1. Imminence (subjective) - D must be faced with a clear and imminent danger
2. Causal element - D must expect, as a reasonable person, that his action will be effective in abating the danger – there must be a direct causal relationship between his action and the harm sought to be avoided.
3. Lesser evils analysis (objective) – D must be faced with a choice of evils and chose the lesser of the two.
a. The harm caused must be less than avoided
i. D’s actions should be weighed against harm reasonably foreseeable at the time, not what actually occurs.
ii. Given the facts as they reasonably appear, D’s belief that he made the right choice is irrelevant.  Trier of fact  will determine if judgment is correct
b. There must be no legal way to avoid harm.  
i. e.g. Man steals tow truck to pull car out of mud.  Not justified because he could have done legally.  Nelson v. State
c. Law maker must not have anticipated the choice and determined the balance to be struck.  e.g.  Smoking pot for sickness
4. Additional requirement:  D must not have wrongfully placed himself in position to make the choice.

a. e.g.  D recklessly starts fire.  D burns neighbor to stop fire.  Defense not available

i. Problem.  U:  D should have an incentive to stop harm.  R:  D punished in excess of culpability.

5. Note:  Some states limit to emergencies created by natural forces

v. Civil Disobedience:  A non-violent ac, publicly performed and deliberately unlawful, that has its purpose to protest a law, government policy, or action of a private body has public consequences:

1. Direct:  Protesting a law by breaking it

2. Indirect:  Violation that is not object of protest (trespass at abortion clinic).  

a. Generally Rejected

i. Rationale: Harm not imminent.  Can avoid danger.  D has legal options.  Court would be expressing its views of the law.  D believes his value judgments are superior than society’s

vi. As a defense to homicide

1. C.L.  Defense not available to homicide.  Regina v. Dudley (men eat boy on ship) (debatable)

a. C.L. Exception? – D grabs V falling off cliff.  D about to fall also and lets go.  Distinguishable because V not innocent, D did not choose to kill, and V’s own actions caused is death.



2. Policy

a. Utilitarian:  The end (reduction in aggregate harm) justifies the means (intentional homicide)

b. Non-Utilitarian:  Innocent life may never be taken

c. Retributivist:  D probably punished, but may be excused if he found himself compelled to take life.  

vii. MPC §3.02

1. Elements:

a. “Choice of evils.”  D conduct is justified if:

i. D believes (subjectively) that his conduct is necessary to avoid harm to himself or another; 

ii. The harm to be avoided by D’s conduct is greater than sought to be avoided by law prohibiting conduct (OBJECTIVE – so it appears)

iii. No legislative intent to exclude the conduct in such circumstances

2. No immanency requirement

3. D does not lose defense because he created the situation

4. Unavailable if crime requires reckless/negligence and D acted recklessly or negligently.  §3.02 (2)

a. NOTE:  If D acts RECKLESSLY by creating fire and acts PURPOSEFULLY by burning another to put it out, the defense is available.  

5. Defense is available to non-emergencies, not limited to physical harm

6. D may be justified in taking life
III. Excuse Defenses
a. Duress

i. C.L. Rule:  Generally, D will be acquitted of any offense except murder if the criminal act was committed under the following circumstances:

1. Another person threatened to kill or grievously injury D or a 3rd party, particularly a near relative, unless she committed the offense; 

2. The actor reasonably believed  that the threat was genuine
3. The threat was present, imminent, and impending at the time of the criminal act

4. There was no reasonable escape from the threat except compliance with the demands

5. D was not at fault in exposing herself to the threat

ii. Rationale:

1. Generally: D is morally blameless, although D acted improperly.  Absence of free will.  
2. Utilitarian:  When a person in subject to coercion – he is the victim – and the harm is undeterrable

3. Retributive:  D does not deserve to be punished; Although D possesses free will, she does not posess a fair opportunity to exercise her will lawfully

a. Note:  Duress does not negate the mens rea or voluntary act (they still have intent)

iii. Duress v. Necessity

1. Duress only applies to threats of deadly force and the defense is only available if D uses a non-deadly force
2. Duress only applies to human threats
3. Duress only applies when actors threats overwhelm the actors will so that she makes the wrong choice.  Necessity involves choosing the right choice. 

4. In duress, there is a culpable actor
iv. Duress as a defense to homicide

1. C.L Rule:  Generally, duress is not an excuse to an intentional killing (in some states, it may be recognized as an imperfect defense reducing to manslaughter.
2. Rationale:  Perhaps D should give their own life instead



v. Escape from intolerable prison conditions

1. Limitation:  D must turn himself in as quickly as possible

2. As defense, duress is preferable to necessity because:

a. In some jurisdictions necessity limited to natural threats

b. It would be difficult to demonstrate the lesser of two evils

3. Under duress, accomplice is not excused (applies to actor).  Under necessity, accomplice is justified (situation)

vi. Situational duress (escape from natural threats)

1. Some commentators believe that the law should consider “brainwashing” and “rotten social backgrounds” to deal with particular circumstances.

vii. Battered women under distress

1. Obstacles

a. Abuser may expect woman to commit crime without an immediate coercive threat.  

b. D may have the possibility to escape
2. Expert testimony generally admitted

a. BWS is stronger in duress than necessity.

b. May help further claim of helplessness – no other choice

3. Problem:  does not comport with a person of reasonable firmness

viii. MPC, §2.09

1. Under MPC, duress is an affirmative defense (must be provided by legisltature)

2. Distinguished from common law

a. D’s act does not need to be in response to an imminent deadly threat
b. Homicide:  Duress is a defense of general applicability.  May be raised for murder.

c. The imperiled person does not need to be a family member
d. C.L. applies when coercer demands a specific crime, MPC applies to other criminal acts

i. Defense applies to intolerable prison conditions

3. Similarity to common law

a. Defense does not apply to coercion from natural sources

b. Only applies to threats affecting bodily interests

4. Situational distress:  Defense applies if actor commits an offense in response to prior use of unlawful force

a. Could claim coercion on grounds of brainwashing

5. Battered woman syndrome

a. Defense easier because no requirement of immanency and acceptance of evidence of prior abuse

b. Intoxication
i. Intoxication defined:  Disturbance of mental or physical capacities resulting from the introduction of any substance into the body
ii. C.L. Rule:  Not a defense to voluntary (rare exceptions), 
iii. Questions: How did D become intoxicated (voluntarily/involuntarily?  How did intoxication affect culpability? Did D have requisite state of culpability (general/specific)
iv. Voluntary:  
1. Defined:  D is culpable for becoming intoxicated.  It does not matter that substance created unexpected reaction
2. C.L. Rule:  Voluntary intoxication does not excuse criminal conduct (few exceptions)
a. May be raised as failure of proof claim:  negates mens rea.
b. Exceptions:
i. In rare exceptions D may be acquitted if he did not harbor the state of mind provided in offense
ii. A person suffering from long term drug/alcohol related insanity may be acquitted
3. General intent offenses:  Not a defense
a. Voluntary intoxication, alone, proves culpability (recklessness)
i. D knows that he will suffer temporary impairment of perception/judgment.
4. Specific intent offenses:   Is a defense where legislature has designated a state of mind as a material element of a crime
5. Defense to homicide 
a. Only two states.
b. In most states, Defense may reduce killing to second degree murder
6. Voluntary act:  Generally does not negate
7. Temporary insanity not recognized at common law
8. Fixed insanity, D may assert insanity defense – even if intoxicated during crime
v. Involuntary
1. C.L. Rule – Generally, if D involuntarily intoxicated at time of offense he is entitled to be acquitted.  
2. Temporary insanity excusable
vi. MPC, §2.08
1. Three types of intoxication
a. Self induced
b. Pathological intoxication
c. Intoxication that is not self induced
2. Intoxication a defense if it negates the element of the offense
i. Exception:  Recklessness:  If D’s intoxication is self induced, D acts recklessly if, as a result of intoxication D was not conscious of a risk which he would have had he not been intoxicated.  
1. Negligent actors punishable for crime based on reckless ness
b. Voluntary act.  If intoxication negates voluntary act (e.g. conduct during unconsciousness), D is entitled to an acquittal
3. Intoxication as an affirmative defense
a. Even if all elements proven, D has an affirmative defense based on intoxication if, at the time of his conduct, D:
i. Suffered from pathological intoxication that was not  self induced, and
ii. D’s condition qualifies under ALI’s test of insanity.
c. Insanity
i. Justifications
1. Utilitarian:  A person who suffers from severe cognitive or volitional disorder that undermines D’s ability to perceive reality (cognitive) or to control conduct (volitional) is undeterrable.  
a. Rehabilitation not served by sending to jail
b. Counter Args
i. Undeterrability is what makes D dangerous
ii. May deter sane people who think they can get away by pleading defense
2. Retributive: defense distinguishes mad from bad.  A person is not a moral agent – is not fairly subject to moral condemnation – if D lacked the mental capacity to make a rational choice to violate the law.
a. To exclude defense would be to deprive of free will
b. Just punishment is based on moral desert.  
c. A man who cannot reason cannot be subject to blame
ii. Arguments for abolition
1. Abuse:  too easy to raise and too difficult to refuse.
2. Myth of mental illness: Mental illness is a myth, labeled by psychiatrics.
3. Drawing a morally fair line:  Insane people are no more deserving of acquittal than other persons
iii. Competency to stand trial
1. Rule:  The criminal trial of an incompetent D violates the DPC.
a. Rationale:
i. Unable to provided needed assistance to attorney
ii. Unable to meaningfully confront her accusers
iii. Unable to testify on own behalf
2. A person is incompetent if:
a. D lacks capacity to consult with attorney with a reasonably degree of rational understanding.
b. Lacks a factual understanding of the proceedings against her
3. Determining competency

a. Procedure:  Independent of insanity plea, question of fact, psychiatric evaluation

b. Burden of proof:

i. Some states place burden on P

ii. Others put burden on D – preponderance of evidence

iii. Others on party who raises

4. Effect of incompetence finding  

a. Proceedings suspended until competent

b. D is usually confined to medical facility for reasonable time – some times longer than sentence

iv. Insanity plea

1. Pre trial assertion

a. Psychiatric evaluation.  If determined insane, P will frequently dismiss the charges if D agrees to go to mental facility

2. Jury Verdicts

a. Not guilty, guilty, not guilty by reason of insanity (NGRI)

i. NGRI – P proved all elements including mens rea, all non-insanity defense rejected, but D insane at time of crime.

v. Burden of proof

1. Insanity is an affirmative defense.  D has initial burden of proof. (more than a preponderance of evidence,  but less than beyond a reasonable doubt)   Legislature may require to prove insane at time of the crime

2. Federal courts:  required to prove insanity by clear and convincing evidence

vi. Mental disease or defect

1. Mental illness, mental disorder, mental disease or defect are medical terms, insanity is a legal term.  Insanity is narrower.

2. Legal definition:  Courts rarely define:  Durham test defeins as “any abnormal condition of the mind which substantially affects mental or emotional processes and substantially impairs behavioral controls

vii. Tests

1. M’NAGHTEN TEST: Focuses exclusively on cognitive disability (perceive reality).  
a. Rule:  a person is insane if, at the time of her act, she was laboring under such a defect of reason, arising from a disease of the mind, that she: 
i. did not know the nature and quality of the act that she was doing; or 
ii.  if she did know it, she did not know that what she was doing was wrong (i.e. D at the time did not know the difference between right and wrong)(objective – did d knowingly violate societal standards of morality?
b. Criticisms
i. Does not recognize degrees of incapacity (know)
ii. Shackles psychiatric testimony
iii. Disregards mental illness that affects volition (control conduct)
2. “Irresistible Impulse:” Focuses on volition (controlling conduct)
a. Rule: A person is insane if, at the time of the offense:  
i. she acted from an irresistible and uncontrollable impulse, 
ii. she lost the power to choose between the right and wrong, and to avoid doing the act in question, as that her free agency was at the time destroyed, or 
iii. the D’s will has been otherwise than voluntarily so completely destroyed that her actions are not subject to it, but are beyond her control.  Emphasis on VOLITION.  
b. Criticisms

i. Requires total incapacity
ii. What is an irresistible impulse/how do you prove?


3. Model Penal Code, §4.01:  Focus is on volitional and cognitive functions

a. Rule:  D is not responsible for her criminal conduct if, at the time of the conduct, as the result of a mental disease or defect, she lacked substantial capacity to: 
i. appreciate the “criminality / wrongfulness” of her conduct, or 

ii.  to conform her conduct to the requirements of the law. 

b. Criticisms (few)

i. Outdated psychological assumption on “cognitive/volitional” functions

4. Duhram “Product Test”

a. Rule:  An accused is not criminally responsible if his unlawful act was the product of mental disease or defect.  Emphasis on causal link between the act and her mental illness.  
b. Criticisms

i. Does not define mental disease/defect

ii. Allows psychiatrists to usurp role of jury/judges

iii. Excludes many morally blameworthy actors

5. Federal test Uses cognitive from Durahm, and “appreciate” like MPC
a. Rule:  A person is excused if she proves by clear and convincing evidence that, at the time of the offense, as the result of severe mental disease or defect, she was unable to appreciate: 
i. the nature and quality of her conduct, or 
ii.  the wrongfulness of her conduct.  
viii. Effect of acquittal:  A person found NGRI is rarely released.  Most often D will be automatically committed to mental facility.  Some courts require evidence of present insanity, others is not automotive.
ix. Criteria for release:  D may be detained as long as she is both mentally ill and dangerous to others
x. Guilty but mentally ill GBMI:  In many states, D ma receive verdict of GBMI:  D receives sentence that would otherwise be imposed if found guilty.  After sentencing, however, D may receive psychiatric care.
xi. Note:  Nothing says that you need expert testimony.  e.g.  ordinary person can testify to schizophrenia 
d. Diminished capacity  (Functions as a failure to prove/partial responsibility)
i. Rule:  D.C. is not a real excuse.  It provides two circumstances in which an actors abnormal mental condition (not amounting to insanity) will, in rare circumstances, exonerate him, or more often, result in his conviction of a less serious crime or degree of crime than the original charge.
ii. Mens rea form 
1. Functions as a failure of proof defense:  evidence of mental abnormality is not  offered by D to partially or fully excuse his conduct, but rather as evidence to negate an element of the crime charged – almost always the mens rea
2. States vary in permission of evidence:  some permit to negate mens rea for any crime (MPC), others  limit to some or all specific intent crimes (functions as a partial defense, because there is always another crime to be convicted, others don’t permit the defense
3. MPC §4.02(1): Evidence that D suffered from mental disease/defect at the time of his conduct is admissible if it is relevant to prove that he lacked a mental state that is an element of the charged offense.
iii. Partial responsibility form
1. Rule:  Partially excuses or mitigated D’s guilt even if he has the requisite mens rea for the crime
2. Where it does apply (few states), it is only a defense to murder to mitigate the offense to manslaughters
3. Rationale:  D may not meet standard of insanity, but suffer from a mental abnormality making him less blameworthy and therefore less deserving of a punishment.  People v. Conley
4. MPC §210.3(1)(b)

a. Rule:  A homicide that would otherwise constitute murder is manslaughter if committed as the result of ”extreme mental or emotional disturbance (EMED)” for which there is a reasonable explanation or excuse. 
i. Reasonableness (objective) of D’s EMED is determined from the viewpoint of a person in the actor’s situation under the circumstances as he believes them to be (subjective).
ii. Difficult to prove.  Hard to subjectivize
5. Controversy:  The same factor that mitigates blameworthiness aggravates his dangerousness
Inchoate Offenses
I. Attempt (specific intent crime)

a. Rule:  A criminal attempt occurs when a person, with the intent to commit an offense, performs any act that constitutes a substantial step toward the commission of that offense – i.e. any conduct that has reached the 5th step below.
b. MPC, §5.01(1):  A criminal attempt occurs when a person, with 1) the purpose to commit the target offense, 2) conduct constituting a substantial step towards the commission of the offense.

c. Stages of criminality:

i. D conceives the idea of committing a crime

ii. D evaluates the idea, in order to determine whether she should proceed

iii. D fully forms the intention to go forward (mens rea)

iv. D prepares to commit the crime, e.g. by obtaining any instruments necessary

v. D commences commission of the offense (actus reus)

vi. D completes actions, thereby achieving criminal goal

d. Rationale:

i. Utilitarian

1. Deterrence:  D may consider that she will fail in attempt and be punished anyways

2. Incapacitation: D will remain an ongoing threat

3. Inchoate defenses provide a basis for earlier police intervention

ii. Retributive 

1. Culpability retributivists: D who shoots and misses is equally culpable

2. Harm retributivists:  Attempter disturbs the order of things ordained by law

iii. Subjectivist:  If actor has the state of mind / intent / mens rea to commit crime, then that person is just as dangerous; look closer in time to the act; 
1. Note: MPC is subjectivist; punishment should be equal to that of the crime itself attempted.  

iv. Objectivist – Looks at actor’s conduct / the act itself; looks at more time throughout the course of conduct; punishment should be a degree less than the completed crime.  
e. Forms of criminal attempts:

i. Complete but imperfect:  D performs all acts that she set out to do but fails to attain criminal goal

ii. Incomplete:  D does some of the acts necessary to achieve criminal goal, but quits or is prevented from continuing

f. Grading

i. C.L.  All attempts a misdemeanor

ii. Modern:  Felony graded as felony, but typically treated as a lesser offense than the substantive crime

1. An attempt to commit a less serious felony is usually punished at ½ max allowed for target crime.

iii. MPC  §5.05: 
1. Rule: MPC provides grade or degree of the inchoate crime by the gravity of the most serious offense that is its object.  Only when the object is a capital crime or a felony of the first degree does the Code deviate from this solution, grading the inchoate offense in that case as a felony of the second degree.

iv. Less or equal?

1. Utilitarian

a. Equal: Attemptor no less dangerous or in need of rehabilitation.  Punishment should be equal

b. Mixed: Blackstone:  Complete but imperfect should be equal, but incomplete should be graded

c. Lesser:  Reduced punishment serves as an incentive to desist before completing

2. Retributive

a. Culpability R’s: Luck should have no role to play in setting punishment of wrongdoer

b. Harm R’s:  Punishment should be apportioned according to culpability and harm.  

g. Mens Rea 
i. Rule:  Criminal attempts involve two intents:

1. D must intentionally commit the acts that constitute the actus reus of an attempt, by which is meant that she must intentionally perform acts that bring her into proximity to commission of a substantive offense; and
2. D must perform these acts with the specific intention of committing the target crime

3. Note:  An attempt is a specific intent offense, even if the substantive crime is a general intent offense.  

a. See People v. Gentry, D’s conviction reversed b/c only the specific intent to kill satisfied the intent element of attempted murder and this could not be proven (intent to kill g/f by pouring gas on her)

ii. Result crimes

1. Since attempt is specific intent, prosecution sometimes required to prove D possessed higher degree of culpability

a. e.g.  D recklessly fires gun in crown.  If someone killed, chargeable with murder (reckless disregard).  However, if D kills no one, D cannot be convicted of attempt.  She lacked the specific intent to kill.

i. Same applies with intent to cause grievous bodily harm.

2. Attempted felony murder:  All but two states say not an offense

3. Attempted manslaughter: 

a. Voluntary –  Is an offense. e.g. Kills in sudden heat of passion (mitigated intent), but fails.

b. Involuntary – Is not an offense because lacks intent.

iii. Conduct crimes:  Attempt applies

iv. MPC, §5.01

1. Rule-  D not guilty unless it was her purpose (conscious object, to engage  in the conduct or to cause the result that would constitute the substantive offense)

a. Exceptions

i. If D believes that the result will occur, event if not conscious object

ii. Purpose/belief does not apply to attendant circumstances
h. Actus Reus
i. Factors to consider:
1. Whether act in question is dangerously close to causing tangible harm so that police intervention cannot be realistically delayed
2. The seriousness of the threatened harm
3. The strength of the evidence of the actors mens rea
ii. Preparation v. Perpetration: Attempt is more that mere preparation but less than the perpetration of the crime.  
iii. Tests
1. Old test:  “Last Act” Test:  Criminal attempt occurred when last act performed
2. Physical proximity test: 
a.  the overt act required for an attempt must be proximate to the completed crime, or
b. directly tending toward the completion of the crime, or 
c. must amount to the commencement of the consummation.  
3.  The dangerous proximity doctrine: Conduct is in dangerous proximity to success.  Factors:
a. Nearness of danger
b. Greatness of harm
c. Degree of apprehension felt
4. The indispensable element test: D must obtain control of an indispensable feature of criminal plan.
a. Problem:  Says little about culpability
5. The probable desistance test:   Court will not find attempt unless 
a. D has reached a point where it is unlikely that he would have voluntary desisted (point of no return)
6. The res ipsa loquitor or unequivocally test: an attempt is committed when the actor’s conduct, standing alone, unambiguously  manifests an intent to commit a crime.
iv. MPC, §5.01
1. Code focuses on what actor has already done
2. Conduct is not a substantial step unless it strongly corroborates D’s criminal intent.
ACCOMPLICE LIABILITY
II. C.L. Rule:  D is an accomplice in the commission of an offense if he intentionally assists another person to engage in the conduct that constitutes the offense.  

III. Derivative liability:  An accomplice derives liability from the primary party to whom he provided assistance.

a. If primary party convicted, so is the accomplice.

IV. Assistance:  A person assists in an offense and thus may be an accomplice in its commission if he solicits, encourages, or commands another person to commit the crime, or if he aids in its commission.  
a. Methods of assistance
i. Assistance by physical conduct
ii. Assistance by psychological influence
iii. Assistance by omission (parent watches as someone kills child)
b. Amount required
i. D is not an accomplice unless his conduct in fact assists in the commission of the offense
ii. Any aid, no matter how trivial, suffices.
V. Causation
a. Accomplice does not need to cause.  It is enough that he assisted someone who caused
VI. Mens rea
a. A person is an accomplice in the commission of an offense if he intentionally aids the primary party to committee the offense
i. Dual intents
1. Intent to assist the primary party to engage in the conduct that forms the bases of the offense
2. The mental state required for the commission of the offense, as provided in definition of the substantive crime (usually inferred by 1)
b. Purpose v. Knowledge
i. D is not an accomplice in the commission of an offense unless he “shares the criminal intent of the principle.  
c. Recklessness and negligence
i. Generally, courts permit liability for recklessness
1. Permitted so long as secondary party has two mental states
a. Intent to assist primary party…

b. Mental state required for commission


i. e.g.  passenger in car encourages speeding.  Driver recklessly kills.  Accomplice liable because he intended to assist (encourage) driver, and also was reckless
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