CRIMINAL LAW OUTLINE FALL 2006
I. Introduction

A. The purposes of the criminal justice system


1. Punitive


2. Removes dangerous people from the community


3. Deters others



a. public trials help set social standards


4. Gives society a chance at rehabilitation

B. Proof beyond a reasonable doubt

1. In re Winship- the Supreme Court held that the due process clause protects the accused against conviction except upon proof beyond a reasonable doubt of every fact necessary to constitute the crime charged. 


a. right of accused to protect his liberty 


b. right against stigma


c. public confidence in the standard of proof (respect for the system)

d. Judge Harlan- there is a greater cost to false positives (convicting the 

innocent) than false negatives (letting a guilty man go)

C. Two types of defenses

1. Missing element defense- the state failed to prove an element of the crime beyond a reasonable doubt 

2. Affirmative defense- D admits that he did the act, but has a justification or excuse. Burden on D to prove 


a. justification- action wasn’t wrongful, but was necessary


b. excuse- the action was wrongful, but the person is not blameworthy

D. Elements of a Crime


1. Conduct- an act or omission 


2. Circumstance- surrounding the act (ex.- lack of consent)

3. Result- crime defined by prohibited conduct 

II. Actus Reus- culpable conduct. The physical portion of a crime. Voluntary acts or omissions. 
A. 3 principles limit the distribution of punishment

1. culpability- to safeguard conduct that is without fault from condemnation as criminal 

2. legality- to give fair warning of the nature of the conduct declared to constitute an offense

3. proportionality- to differentiate on reasonable grounds between serious and minor offenses

B. Overt and voluntary conduct- choice is central to blameworthiness

1. Involuntary acts= no liability 
a. Presumption of a voluntary act- D consciously performs the accused action.

i. act- all bodily movement

ii. voluntary- willful contraction of the muscle
b. Martin v. State- officers arrested D at his home and took him onto the highway, where he used loud and profane language. Thus arrested for violating an Alabama statute- guilty if a person appears in a public place and manifests a drunken condition. The Court of Appeals held that, to be convicted under the statute, a voluntary appearance was presupposed. They therefore refused to convict D, who was involuntarily carried to the highway by the officers. 

c. Model Penal Code- “a person is not guilty of an offense unless his liability is based on conduct which includes a voluntary act or the omission to perform an act of which he is physically capable.” 

d. Lord Denning’s involuntary acts

i. automatism- an act which is done by the muscles without any control by the mind (spasm or convulsion)

ii. an act done by a person not conscious of what he is doing (suffering from a concussion, sleepwalking) 

e. MPC involuntary acts, Section 2.01. All other acts are voluntary.
i. reflex or convulsion

ii. bodily movement during unconsciousness or sleep

iii. conduct during hypnosis 

iv. a bodily movement that otherwise is not a product of the effort or determination of the actor, either conscious or habitual

v. liability for the commission of an offense may not be based on an omission UNLESS

aa. the omission is expressly made sufficient by the law defining the offense

bb. a duty to perform the omitted act is otherwise imposed by law 

2. Exceptions- voluntary acts
a. MPC- habitual actions done without thought are still voluntary

b. MPC- possession knowledge requirement- possession is voluntary if the person is aware he has the thing he is charged with possessing  

i. some courts hold that it is sufficient that the person should have known. 

ii. Some jurisdictions have gotten rid of the knowledge requirement altogether 

c. Choosing to take an unreasonable risk when the possibility of an involuntary reflex is known. People v. Decina- D, who suffered from epileptic seizures, chose to drive on the highway. Court held that D deliberately took a chance by making a conscious choice to drive, in disregard of the consequences which he knew might follow. 

3. A voluntary act must be accompanied with mens rea. A verbal declaration of mens rea usually not enough. In addition, simple mens rea is not enough either (can’t be found guilty for thoughts)
a. exception- treason, conspiracy, or aiding and abetting

4. Unconsciousness- a type of involuntary act
a. People v. Newton- D shot in the abdomen. A doctor testified that such a wound could cause unconsciousness. The Court held that, when not self- induced (drunkenness), unconsciousness is a complete defense to criminal homicide. Defined by physically acting but not conscious of acting. Therefore, it was prejudicial error that the jury instruction did not address D’s alleged unconsciousness. 
5. Sleepwalking/ somnambulism- a type of involuntary act

a. Bizarre case of a mother axing her daughter to death in her sleep because she thought that Korean soldiers were in her daughter’s room. Found not guilty because D’s act of killing was not regarded as her act at all. 

6. Involuntariness is NOT the same as insanity

a. Different burdens of proof

i. voluntariness must be proved by P- it is an element of the crime

ii. legal insanity must often be proved by D- it does not always preclude the presence of the elements of crime (affirmative defense) 
b. Different dispositions

i. involuntary crimes lead to acquittal and discharge

ii. legal insanity leads to civil commitment, etc. 

7. Involuntariness (non- actions) is NOT the same as excused actions

a. When actions are done mistakenly or under duress, the actor’s responsibility is mitigated- excused actions

i. cannot serve as a defense to strict liability 

b. When a person suffers from a seizure, etc., the law addresses such actions as not having occurred at all. 

i. can serve as a defense to strict liability

8. Justification behind requirement of voluntariness

a. a civilized society does not punish for thoughts alone

b. deterrence of involuntary movement not likely 

c. people with involuntary movement problems do not present a problem of correction 
9. There must be an action, and not a mere status, to be found culpable.

a. Robinson v. California- D was charged under a CA statute which made it an offense to be addicted to the use of narcotics. The Supreme Court overturned this statute, stating that it was a violation of the 8th and 14th Amendments- D did not use narcotics in CA and did not engage in any irregular behavior there (there was no act); in addition, a conviction would punish an illness (involuntary action). 

b. Powell v. Texas- D was arrested for being drunk in a public place. The Supreme Court held that chronic alcoholism (involuntariness) was not a defense to the crime. It claimed that this case differed from Robinson because it involved public behavior creating safety hazards, not just a status. The Court declined to establish a rule on alcoholism without more scientific knowledge- it was concerned about creating a “slippery slope” in regards to involuntariness defenses. 
C. Omissions 
1. Bystander Indifference/ Good Samaritanism- are these omissions legally culpable? 

a. Pope v. State- D witnessed a mother attacking and killing her child in D’s home and did not act. The child abuse statute under which D was charged required that the person a) was responsible for the child and b) caused… by act of omission, abuse to the child. The Maryland Court of Appeals held that although D was morally reprehensible, her omission did not constitute a crime because she was not responsible for the supervision of the child. 

i. policy implication- the legal liability given to Good Samaritans may act as a disincentive to help
ii. D had no legal duty, like Jones v. United States
b. Murder of Kitty Genovese- a woman was stabbed to death while witnesses did nothing. Led to great public outcry, leading legislatures to consider making it a crime to witness a felony and not report it. 
i. RI, VT, and WI made it criminal to refuse to rescue a person in an emergency situation
ii. CA- liability extends only to those who have a duty to control the conduct of the individual who is directly responsible for the abuse. Applies to neglect of the elderly. 

iii. Livingston- aid is mandatory when it involves no personal or pecuniary loss. 

c. Why bystander indifference occurs

i. danger/ fear of retaliation

ii. unable to quickly select the appropriate type of intervention

iii. the presence of other bystanders- interpreting other people’s indifference as a lack of danger 

d. Anglo- American legal tradition generally does not require a person to be a Good Samaritan. “The law does not compel active benevolence between man and man. It is left to one’s conscience whether he shall be the Good Samaritan or not.” 

i. difficult to determine where to draw the line of human responsibility

ii. fear that required Good Samaritanism will diminish freedom 

2. Common Law Duty- there had to be a legal duty to act, and the omission had to be the direct cause of the crime, for an omission to be punishable. Moral duty is not enough. 
     a. Types of duties 

i. where a statute imposes a duty


ii. where status dictates it- parent to child, spouse to spouse 


iii. where one has assumed a contractual duty to care for another

iv. where one voluntarily assumed the care of another and so secluded that person from others’ aid

b. Jones v. United States- A child lived in D’s home for some time and died for   want of care. The Court stated that the jury instruction needed to instruct the jury on the necessity of finding that D had a legal duty of care. Legal duty is an element of a crime: there must be a duty imposed by law or by contract, and the omission to perform the duty must be the immediate and direct cause of death. A moral omission is not enough. 

i. reflects the Anglo- American position that, unless a penal statute specifically requires a particular action to be performed, criminal liability for omission arises only when the law of torts or some other law concerning civil liability imposes a duty to act in the circumstances. 

c. People v. Beardsley- D spent a weekend with a mistress. The mistress overdosed on morphine, and D did not call a doctor. D found not guilty of manslaughter because he had no legal duty to the deceased. Implied that a legal duty only existed between a man and woman who were married.


i. today, generally not followed.

d. People v. Oliver- a woman invited a man to her home, where he ingested heroin. She did not call the police, and instead instructed her daughter to drag him outside. D was found guilty of involuntary manslaughter because she took D into her home, where only she was in a position to provide care. 
e. A person has a legal duty to aid another person whom he culpably and knowingly put in peril. Professor Smith- “whenever the defendant’s act, though without his knowledge, imperils the person, liberty or property of another… and the defendant becomes aware of the events creating the peril, he has a duty to take reasonable steps to prevent the peril from resulting in the harm in question.”
f. There is a legal duty in all states for teachers to report child abuse. 

           3. MPC (2.01) definition of duty- liability extends to omissions when:

    a. the omission is expressly made sufficient by the law defining the offense OR


    b. a duty to perform the omitted act is otherwise imposed by law

III. Mens Rea

A. Malice

1. The old definition of malice transformed from meaning wickedness. New common law definition required intent or recklessness:  
a. an actual intention to do the particular kind of harm that in fact was done

b. recklessness as to whether such harm should occur or not (foreseeing the harm and going ahead) 

i. Regina v. Cunningham- D was indicted and convicted of having maliciously caused the victim to inhale coal gas. The Appeals court held that the jury instruction stating that “malicious” meant wicked was incorrect. 

ii. Regina v. Faulkner- D, in stealing rum, caused a fire that destroyed the ship. D not held to be responsible for the fire, as it was not probable that D knew that the fire would be a probable result of his stealing, and yet did the act reckless of the consequences. 

B. Model Penal Code levels of culpability. 
1.Some element of mental culpability must be proved with respect to each material element of the offense


a. the nature of the forbidden conduct


b. the attendant circumstances


c. the result of the conduct 

2. Four levels of culpability, MPC 2.02 

a. purpose- subjective state of mind can be inferred by objective standards
i. Conduct: conscious objective/ desire to engage in such behavior
ii. Circumstances: aware of the existence, or believes or hopes they exist
iii. Result: conscious objective/ desire to cause the result
b. knowledge- subjective state of mind can be inferred by objective standards
i. Conduct: aware of such conduct (high probability)
ii. Circumstances: aware of such circumstances (high probability)
iii. Result: practically certain that the result will follow
c. recklessness-
i. all 3 requirements- subjective awareness of a substantial and unjustifiable risk (gross deviation from reasonable law-abiding person). Risk not certain. 

ii. deviation from a reasonable law-abiding person “in the same circumstance” implies a consideration of subjective characteristics 

iii. consciously disregards the risk

iv. indifference
d. negligence
i.  all 3 requirements- should have been aware of a substantial and unjustified risk (gross deviation from reasonable law-abiding person in the same circumstance), but no awareness

ii. “in the same circumstance” implies a consideration of subjective characteristics  

iii. inattention

iv. Santillanes v. New Mexico- negligence is a criminal standard, 

not a civil standard. Civil standard more objective. 
3. proof of any level of culpability can be shown by using any of the “higher” levels of proof
a.. “recklessness” can be proven by using “purposeful” proof


4. If no mens rea is laid out in a statute, at least recklessness is implied
C. Motive and General and Specific Intent

1. Motive generally irrelevant to criminal liability, but is relevant to sentencing 


2. Specific and general intent:

a. specific intent- defendant has some future purpose or future circumstance. An awareness of the circumstances in which one’s conduct occurs. 
i. ex.- burglary- breaking and entering with the intent to commit a felony 

b. general intent- awareness of one’s conduct, but no particular future purpose. No specific or subjective awareness of the circumstance, but negligence or recklessness with regards to it.  
c. both thrown out by the Model Penal Code. However, still applied by some states, including MD
3. United States v. Neiswender- D only needed to have had knowledge or notice that success in his fraud would have likely resulted in the obstruction of justice. Notice is provided by the reasonable forseeability of the natural and probable consequences of one’s acts, rather than intended consequences. 
D. Conditional and Unconditional Purpose 

1. Holloway v. United States- D was convicted of carjacking with the intent to kill/ SBI. The Supreme Court held that the intent to kill did not have to be unconditional in order to convict. Therefore, a specific intent to kill can include a condition (for example, a defendant would not fire if the victim complied); condition does not negate intent. Cited legislative intent in making its decision. 
2. MPC supports broad Holloway reading. Section 2.02- “when a particular purpose is an element of an offense, the element is established although such purpose is conditional, unless the condition negatives the harm or evil sought to be prevented by the law defining the offense.” 

E. Willful Blindness/ deliberate ignorance 

1. United States v. Jewell- D was convicted of knowingly transporting marijuana in his car. The Court of Appeals upheld a jury instruction stating that “knowingly” is not necessarily to act only with positive knowledge, but also to act with an awareness of the high probability of the existence of the fact in question. Willful blindness can only be found when it can almost be said that a person actually knew; the only reason he does not is because he consciously avoided learning the truth. 

a. Kennedy dissent- believed the jury instructions were flawed because they failed to state that D had to be aware of a high probability of the presence of the drug, and that D could not be convicted if he was not actually aware of the presence. 
b. exception to willful blindness: when a person actually believes that a  fact does not exist 

2. Willful blindness commonly used to help P meet statutory requirements of “knowledge” in drug cases and in cases involving theft, securities fraud, environmental pollution, etc. 
3. Willful blindness limits the use of ignorance as a defense. 

4. To avoid the risk of a jury convicting on the basis of negligence, courts hold that willful blindness instructions should not be given to the jury unless the evidence establishes that D was subjectively aware of a high probability of illegal conduct, and that D purposely and deliberately contrived to avoid learning of the conduct (like an ostrich)

a. United States v. Giovannetti- although D did not “display curiosity”, or ask questions about possible gambling, he did not do anything to prevent the truth from being communicated to him; there was therefore no willful blindness. 
    F. Mistake of Fact

1. MPC 2.04- ignorance or mistake is a defense when it negatives the existence of a state of mind that is essential to the commission of an offense, or when it establishes a state of mind that constitutes a defense under a rule of law relating to defenses. Therefore, ignorance has evidentiary import (it is a missing element defense- no mens rea) to general and specific intent crimes. 

a. does not apply to strict liability crimes


b. purpose and knowledge- only need to show honest mistake (like no 

specific intent)

c. recklessness and negligence- mistakes needs to be honest and reasonable in order to negate deviation from a law- abiding person (like general intent) 

2. 3 positions to mistake of fact at common law

a. no defense at all, even if the mistaken belief was reasonable or honest. The committed act was wrongful regardless, leading to strict liability. 

i. Regina v. Prince- D took a 14- year- old girl out of the possession of her father without his consent. D reasonably believed the girl was 18. However, the Court held that because D’s action was a wrong in itself (taking a daughter from a father), the fact that D was not aware of a specific circumstance element (age of the girl) was irrelevant. 
ii. White v. State- D convicted of leaving his pregnant wife, even though he did not know she was pregnant. The conviction was upheld because D’s actions were immoral (he violated his civil duty), regardless of lack of actual knowledge of the circumstances.
iii. exception- “a defense of mistake rests ultimately on the defendant’s being able to say that he has observed the community ethic.”
iv. MASS- honest and reasonable mistake was not a defense to rape when D “raped” someone with whom he had had sex with before. Also followed by PN. Largely a minority opinion. 
v. Conduct rules- provides a set of behavioral rules for the community. 
vi. Decisional rules- provides rules for whom to arrest and prosecute. 

vii. a highly criticized viewpoint; there are many community ethics, so it is difficult to determine what is “immoral”. Also, moral duties should not define criminal/ legal duties. 



b. Honest and reasonable mistakes of fact are a defense. 
i. This approach seen in the dissent (Brett) in Regina v. Prince- mistake of fact based on a reasonable belief a defense. 
ii. Commonwealth v. Sherry- Ds charged with rape. The evidence supported a jury finding that Ds had sex with the victim against her will. Ds claimed mistake of fact. The MASS court upheld the conviction because D’s mistake needed to be both honest and reasonable; a victim stating “no” negates the possibility of reasonableness- D proceeded at their own risk. 

aa. “we are aware of no American court of last resort that recognizes mistake of fact, without consideration of its reasonableness, as a defense.” 

bb. lack of consent must be “honest and real”; doesn’t have to be physical resistance 




iii. most commonly followed

iv. limiting the reasonable mistake defense- Tyson case- D cannot claim consent and then attempt to use a mistake of fact defense. 
c. Honest but unreasonable mistakes of fact are a defense; only honesty required. Reasonableness has evidentiary value, but is not determinative.
i. Regina v. Morgan- if there is an honest mistake of fact, there is no intent. If intent is lacking, it does not matter if the mistake was reasonable or not. 

ii. Reynolds v. State- Alaska court requires that P prove that D acted recklessly in rape cases where D claims mistake of fact. An attempt to shield Ds from conviction in cases involving ambiguous circumstances.

iii. State v. Kelly- D removed mantles from a house under the belief that he had the consent to do so, when he did not. The Court held that D could not be found guilty of larceny because larceny requires that personal property be taken without the consent of the owner. Because D honestly believed that he had consent, he is not guilty of larceny; he lacked the intent to steal. 

aa. reflects the fact that honest but unreasonable mistakes of fact are permitted for crimes lesser than rape. 
G. Mistake of Law: 3 types
1. Mistake as to a circumstance (non- criminal) element of the crime under which the D is being prosecuted. If this mistake negatives the culpability requirement, it is a defense. 
a. Common law- honest mistake negates mens rea of circumstance element. Regina v. Smith- when D was moving out of his apartment, he damaged wall panels and floor boards in order to pull out his stereo wiring; he was charged with violating the Criminal Damage Act, which made illegal damaging another’s property. D thought the flooring was his own. The Court held that no offense was committed when D destroyed property belonging to another when he did so with the honest (though mistaken) belief that the property was his own. 

b. MPC 2.04 (1)- “ignorance or mistake as to a matter of fact or law is a defense if it negatives the purpose, belief, recklessness, or negligence 

required to establish a material element of the offense.” 


i. same as mistake of fact! 


ii. knowledge of the existence or meaning of the law is not an 

element of the offense (therefore, ignorance is no excuse- 2.02). 2.04 (1) applies to mens rea of circumstance elements. 
iii. honest and unreasonable beliefs constitute recklessless or negligence ( culpability

2. Mistakes as to the meaning of the law itself (ignorantia legis). No defense. 

a. Common law approach- ignorance of the law is no excuse.

b. People v. Marrero- D, a federal corrections officer, was arrested for possessing a loaded pistol in a social club, in violation of a statute. D claimed he thought his behavior was legal because the statute stated that officers of a penal correctional institution could carry a weapon. Under NY penal law, a person is relieved from criminal liability when he acts under a mistaken belief based on an official statement of the law contained in a) a statute or b) an interpretation of the statute by a public servant, agency, etc. in charge of administering that statute. The New York Court of Appeals held that D misread a statute and did not make a mistake of law based on an inherent error in the statute, and is therefore not excused (assumes that the statute itself must be invalid/ authorizes the unlawful conduct; gave MPC meaning to their statute)
i. policy implication- permitting a defendant to enter a mistake of law defense when he simply misunderstood the law encourages ignorance of the law, when the goal of our legal system is instead to encourage society’s knowledge of the law. Courts would be flooded with mistake of law defenses. 

aa. no room for reasonable and honest mistakes

c. MPC- 2.02 (9)- if someone does not know if something is a crime, or if he misinterprets the law, that is not an excusable crime. 

3. When a person has made a mistake of law based on a reasonable, official reliance on a statement of the law, there is a defense. 

a. United States v. Albertini- D protested and was arrested. Appeals court found his conviction to be in violation of D’s 1st Amendment rights. D continued to demonstrate, and was arrested again. At this point, the Supreme Court found that the first arrest and conviction should be upheld. P then attempted to convict D for the second demonstration. The United States Court of Appeals holds that, when a court’s opinion declares a person’s actions as legal, that person is permitted to rely on the ruling to protect himself from further convictions. Applies only until the ruling is reversed or until the Supreme Court grants cert. 
i. reflects ex post facto reasoning- person has a right to fair warning of when his conduct will induce criminal penalties (can’t be retroactively punished) 

b. Hopkins v. State- advice of counsel, even if followed in good faith, does not constitute an excusable mistake of law. 

c. MPC 2.04 (3)- mistakes of law are a defense when:

i. the statute defining the offense is not known to the actor, has not been published, or has not been made available prior to the conduct alleged, or

ii. when D acts in reasonable reliance upon an official statement of the law, afterward determined to be invalid or erroneous, contained in

aa. a statute 


bb. a judicial decision


cc. an administrative order


dd. an official interpretation of the public officer or body 

charged with responsibility for the interpretation of the law defining the offense 


*used as a basis for decision in People v. Carrero



d. this mistake can, by definition, only be made once. 

H. Strict Liability- liability imposed without any demonstrated culpability, even negligence.

1. Often implemented for public policy reasons- the legislature hopes to achieve social betterment by making some crimes (often those presenting a public danger) strict liability, and is willing to take the risk of convicting an innocent person. “He who shall do them shall do them at his peril, and will not be heard to plead in defense good faith or ignorance.” 
2. Strict liability often applies to offenses involving public health or welfare- mala prohibita crimes.  Morissette v. United States- D entered an Air Force practice bombing range and took rusting bomb casings. He was convicted under strict liability for knowingly converting government property. The Supreme Court stated that D’s crime required a mens rea; unlike regulatory laws on public health industries, common law crimes such as larceny have an inherent intent requirement, even if not expressly stated in the statute. (mala in se)
a. justifications for strict liability in regulatory crimes: injury defined by violating regulatory norms, not harming a person, stigma is low, punishment is less severe, violation easily avoidable by using due care 
3. Vicarious criminal liability- courts generally uphold convictions of employees for vicarious liability; however, there is disagreement over convictions that carry imprisonment sanctions. 

a. State v. Guminga- D prosecuted after one of his employees served alcohol to a minor. The Court held that this violated due process. To analyze the due process of a statute, the Court weighed the public interest against the intrusion on personal liberty and looked at whether there are alternative means to achieve the same goal. Although criminal penalties in this case serve a public interest, the loss of personal liberty (incarceration, stigma) outweighed it. Also, civil fines were another means to the same end. 
i. Kelley dissent- the seriousness of the crime (underage drinking) merits criminal punishment. Civil punishments only force a business owner to calculate loss into business expenses. 

b. vicarious criminal liability of parents- NH case- “we have no hesitancy in holding that any attempt to impose [vicarious] liability on parents simply because they occupy the status of parents, without more, offends the due process clause of our state constitution.” 

c. State v. Baker- D convicted of violating a strict liability speed limit statute. He claimed that his cruise control stuck in its position, and that he was therefore not guilty (didn’t act voluntarily). The Court held that, because D voluntarily chose to activate the cruise control, he acted voluntarily. D accepted the full operation of his vehicle when he got into the car to drive it; activating the cruise control was a choice and an unnecessary act, and D was therefore an agent in causing the act of speeding. 
i. if D’s speeding was a result of an unforeseen circumstance, which was not caused by him, and which he could not prevent, that would be a defense. 

aa. person not guilty of trespassing when he is a passenger in another person’s car

bb. not guilty of not stopping at a red light when a person’s brakes failed with no prior warning

cc. not guilty of speeding when the spring which closes the throttle plate broke, due to no fault of D

4. Strict liability in Canada- Regina v. City of Sault Ste. Marie


a. arguments for strict liability

i. deterrence- people are more motivated to use a high standard of care when ignorance is not an excuse (no loopholes permitted.) 

ii. administrability- proof of fault is a burden on courts; absolute liability is efficient. When the cost is low (i.e., in minor regulatory cases), the social ends (benefits) outweigh the detriment of punishing people free of moral blame 

iii. Strict liability usually only involves slight penalties; convictions do not carry a stigma such as criminal convictions



b. arguments against strict liability




i. Violates fundamental principles of penal liability




ii. No empirical evidence that a higher standard of care/ deterrence  

results from strict liability; instead, a person may be dissuaded to take more precautions when he knows that no matter what he does, he will be convicted- cynicism towards the law. 

iii. Stigma does attach- loss of time, legal costs, exposure to the processes of the criminal law, disgrace of criminal conviction

iv. Not enough to say that the benefits outweigh the detriments; in criminal convictions, the public interest is of great concern, but the state must still prove a guilty mens rea

c. compromise utilized in Canada: the burden of proof shifts to D to show by the preponderance of the evidence that he used reasonable care when the state says he did not (presumption of strict liability, but a chance to overcome liability) 

IV. Homicide 

A. Introduction/ Overview 
1. Prior to 1500, only one crime of homicide- murder. Carried the death penalty, like all felonies. Exception- clergy not subject to capital punishment. Juries often nullified.

2. Murder generally came to be defined as “unlawful killing with malice aforethought”; manslaughter generally defined as “unlawful killing without malice aforethought.” No capital punishment for manslaughter. 
a. “malice”- not its popular meaning 

b. “aforethought”- desire must necessarily come before, though perhaps only an instant before, the act which is desired 
c. Killing by poisoning or lying in wait, and other acts demonstrating a deliberate, premeditated intent to kill, were murder. Most evil intentions and planning ahead= most blameworthy; deserved to be executed. 

3. Common law malice aforethought: 


a. an intention/ purpose to cause death/ SBI to any person



b. abandoned and malignant heart murder/ reckless indifference murder- 
one person is killed by an act intended to kill another, or a person is killed by an act simply intended to kill someone. Moral equivalent to purposeful killing
c. Felony murder- mens rea of lower offense substitutes for mens rea of the death 
4. Common law manslaughter: 

a. voluntary- in the heat of passion (implies provocation). Would otherwise be murder because it is purposeful, but provocation provides mitigation

b. involuntary- ordinary recklessness or criminal negligence lead to the death of a human being. Not necessarily less serious than voluntary

i. misdemeanor manslaughter- death occurred during the commission of a misdemeanor 

5. In the United States, jury nullification eventually led to a distinction between first and second degree murder in 1794 (the first carried the death sentence, the second did not) 
a. 1794 Pennsylvania Degree Statute- first degree murder- premeditated and deliberated (implies the same thought process behind initial creation of malice aforethought) 

b. 1838- juries given discretion to recommend the death penalty or not in first degree murder cases 

6. 1950s MPC led to the rejection of calm, advanced killings as the only type of extremely blameworthy killing. A 4- part culpability/ grading scale replaced common law grading. 

a. Two important cases, Furman and Greg, struck down the jury’s ability to determine whether D would receive the death penalty (cruel and unusual punishment.) Also rejected mandatory death penalties. Instead, the Supreme Court supported guided discretion- jury required to recommend whether D should get the death penalty based on a set of factors it must weigh, guided by the court
B. The Common Law vs. Model Penal Code Approach

1. Pure Common Law (CA Penal Code)

a. Murder is an unlawful killing of a human being or fetus. Malice is express or implied. 


i. express: deliberate intention to kill or harm


ii. implied: reckless indifference; abandoned and malignant heart

b. First Degree Murder: All murder by means of destructive device or explosive, knowing use of ammunition designed to penetrate metal or armor, poison, lying in wait, torture, or by any other kind of willful, deliberate, and premeditated killing, or which is committed during a felony. (25 years to life, or death under special circumstances)

c. Second Degree Murder: All other kinds of murder (15 years to life)

d. Manslaughter is an unlawful killing without malice. 
e. Voluntary manslaughter: Sudden quarrel or heat of passion. (3, 6, 11 years)

f. Involuntary manslaughter: Commission of misdemeanor, or the ommission of a lawful act which might produce death in an unlawful manner or without due care. (2, 3, 4 years)

g. Vehicular manslaughter: Driving in the commission of a misdemeanor, and driving with gross negligence OR driving during the commission of lawful act which might produce death in an unlawful manner and with gross negligence. OR Both of these, but driving without gross negligence. (lesser penalty for last two)


2. Hybrid Statute (PN Consolidated Statute) 

a. Homicide: a person intentionally, knowingly, recklessly or negligently causes the death of another human being.

b. murder of the first degree- an intentional killing (killing by means of poison, or by lying in wait, or by any other kind of willful, deliberate, or premeditated killing)
c. murder of the second degree- felony murder (the perpetration of a felony.) Perpetration of a felony- D engaging in or being an accomplice in the commission of, or an attempt to commit, or flight after committing or attempting to commit robbery, rape, or deviate sexual intercourse by force or threat of force, arson, burglary or kidnapping

d. murder of the third degree- all other kinds of murder.

e. Voluntary Manslaughter- killing an individual without lawful justification if, at the time of killing, he is acting under a sudden and intense passion resulting from serious provocation by: 1) the person killed OR 2) another person whom the actor endeavors to kill, but he negligently or accidentally causes the death of the individual killed.

i. also includes unreasonable beliefs that a person’s killing was justified
f. Involuntary Manslaughter- as a direct result of an unlawful act done in a reckless or grossly negligent manner, or the doing of a lawful act in a reckless or grossly negligent manner, D causes the death of another person

g. Causing or Aiding Suicide: person may be convicted of criminal homicide for causing another to commit suicide only if he intentionally causes such suicide by force, duress, or deception


3. MPC Approach (New York Penal Law)

a. Homicide: Conduct which causes death of a person under circumstances constituting murder, manslaughter in the first degree, second degree, or criminally negligent homicide

b. Murder in First Degree: Intentional killings that would be second degree are raised to first degree in variety of special circumstances (killing an officer, or killing while incarcerated/ while escaped from prison) 

c. Murder in the Second Degree: With intent to cause death to another person, he causes the death of such person or a third person. 


i. affirmative defenses:

aa. D acted under influence of extreme emotional disturbance for which there was a reasonable explanation or excuse, the reasonableness which is to be determined from the viewpoint of a person in the D’s situation under the circumstances as the D believed them to be

bb. the D’s conduct consisted of causing or aiding, without the use of duress or deception, another person to commit suicide.

d. Murder in the Second Degree: Under circumstances evincing a depraved indifference to human life, he recklessly engages in conduct which creates grave risk of death to another person, and thereby causes the death of another person.

e. Murder in the Second Degree: murder resulting to anyone not a participant in the commission of a felony, either during the commission of the felony or in flight. 


i. affirmative defense: 

aa. did not commit homicidal act or in any way solicit, request, command, importune cause or aid in commission thereof, AND

bb. was not armed with deadly weapon, or any instrument, article or substance readily capable of causing death or serious physical injury and of a sort not ordinarily carried in  public places by law abiding person, AND

cc. had no reasonable ground to believe that any other participant was armed with such weapon, instrument, article or substance, AND

dd. had no reasonable ground to believe that any other participant intended to engage in conduct likely to result in death or serious physical injury.



f. Manslaughter in the First Degree: 

i. With intent to cause serious physical injury to another person, he causes the death of such person or of a third person

ii. With intent to cause the death of another person, he causes the death of such person of or a third person under circumstances which do not constitute murder because he acts under the influence of extreme emotional disturbance

g. Manslaughter in Second Degree: 1) Recklessly causes death of another person OR 2) Intentionally causes or aids another person to commit suicide

h. Criminally Negligent Homicide: When, with criminal negligence, one causes the death of another person

C.The Premeditation/ Deliberation Formula- the dividing line between first and second degree murder at common law. 2 alternative approaches. 
1. “No time is too short”- ideas of premeditation and deliberation are collapsed into meaning intentional/purposeful. Can be formed in split second before actual killing. 
a. Commonwealth v. Carroll- During an argument, D remembered that a gun was nearby, grabbed it, and shot his wife. The Court found that this qualified as willful, deliberate, and premeditated (first degree murder). Whether the intention to kill and the killing occurred within a brief or a long period of time is immaterial if the killing was in fact intentional. Society would be unprotected from criminals if the law permitted a blind impulse to excuse or mitigate a murder from first degree to second degree.

i. gave the psychiatrist’s opinion, stating that the murder was impulsive and not intention, very little weight. Courts “cannot remit psychiatrists the right to determine the intent or the state of mind of the accused at the time of the killing.” 

ii. policy implication- juries given a blank check to determine first or second degree murder 

b. Young v. State- “premeditation and deliberation may be formed while the killer is pressing the trigger that fired the fatal shot.” 

c. this model effectively removes the distinction between first and second degree murder (what is the difference between a premeditated intention to kill and an intention to kill without premeditation?) 
d. Later PN decision go even further by holding that the requirement of premeditation and deliberation is met whenever there is a conscious purpose to bring about death. 

2. Alternative/ Traditional Approach- there must be some amount of time between premeditation/calculation/design and the fatal act committed. 
a. State v. Guthrie- D suffered from psychiatric problems and stabbed his victim when his victim playfully snapped him with a dishtowel. The Court took issue with jury instructions that stated that a) an intent to kill need exist only for an instant, and b) willful, deliberate, and premeditated means intentional (“no time too short” approach.) Juries should be given guided discretion, not full discretion. There should be some period of time between the formation of the intent to kill and the actual killing that indicates prior calculation and reflection. The killer must kill purposely after contemplating the intent to kill. 
i. “Instantaneous premeditation and deliberation is a contradiction. A killer who meditates an intent to kill and then follows through is more dangerous, blameworthy, and less capable of reformation. Additionally, the death penalty is more likely to deter this kind of killer. This is first degree murder.” 

b. 3 categories of evidence that support finding of first degree murder (footnotes of Guthrie) 

i. Planning activity

ii. Facts about D’s prior relationship or behavior with 

victim which might indicate motive to kill

iii. Evidence regarding the nature or manner of killing which indicate deliberate intention to kill according to preconceived design

c. Problems- the linking of premeditation and first degree murder sometimes unjust. 
i. Anderson case- D killed a 10- year- old girl by stabbing her over 60 times. Not guilty of first degree murder because he did not premeditate it. Is an impassioned intention to kill necessarily less culpable than a dispassionate one? The traditional requirement misses the importance of the motive for the homicide. 
aa. many appellate courts are hesitant to take premeditation seriously because of the unfair outcome

ii. State v. Forrest- D, sobbing with emotion, killed his terminally ill father. Convicted of first degree murder. “The very fact of a long internal struggle may be evidence that the homicidal impulse was deeply aberrational and far more the product of extraordinary circumstances than a true reflection of the actor’s normal character… it also seems clear that some purely impulsive murders… simply reveal callousness so complete and depravity so extreme that no hesitation is required.” 

iii. MPC rejects the requirement of premeditation and deliberation as a basis for identifying murders that deserve the greatest punishment. 

D. Provocation- a dividing line between murder and manslaughter. A partial defense (excuse or justification)- makes an otherwise intentional murder a manslaughter. D less blameworthy. “Extreme emotional disturbance” under MPC. 

1. Superman and Clark Kent analogy- there can be malice (an intent to kill) or no malice (adequate provocation); both cannot exist at the same time 

2. Common Law Categorical Approach to provocation

a. Fixed, objective categories about what would provoke the ordinary person.


i. extreme assault or battery on D


ii. mutual combat


iii. D’s illegal arrest


iv. injury or serious abuse of D’s family 


v. sudden discovery of spouse’s adultery 

aa. 1997 MD law excluded adultery as adequate provocation

vi. Girouard v. State- the MD Court holds that words alone are not adequate provocation. Taunting words and psychological provocation are not enough to inflame the passion of a reasonable man and make him commit a killing. 

aa. “social necessity dictates our holding.” Verbal altercations happen all of the time 
b. Particular frailties of D’s mind not considered; instead, a reasonableness standard (reasonable unreasonableness!). Adequate provocation inflames the passion of a reasonable man and makes him act out of passion. 

c. Judge decides as matter of law if the provocation meets one of the objective categories. Shifts workload from jury to the judge.
d. The provocative act must be in D’s presence and there may not be a cooling off period between provocation and the criminal act. Most common law courts state that too long a lapse of time between provocation and killing will render provocation inadequate as a matter of law. 


3. Common law Unique to Each Case Approach to provocation

a. The jury decides what a reasonable person would do under the circumstances, and how long a reasonable cooling- off period would be; a case- by- case determination. Thus, the jury plays a much greater role than under the categorical approach. Reasoning that the jury, as a cross- section to the community, is better able to determine what is realistic provocation. 
i. Judge only decides the provocation question when it is so clear that no one would think that the alleged provocation would produce such a heat of passion in ordinary men.

ii. Court will define the principles of a cooling- off period, but the ultimate issue is left to the jury 

b. Ordinary human nature/ average man standard used, unless D is shown to have some peculiar weakness of mind or infirmity of temper not arising from wickedness of heart or cruelty of disposition. (ordinary reasonable man with D’s subjective reality and individual situation becomes the standard) 

c. Maher v. People- D heard that his wife had committed adultery. D then entered a saloon and shot the man. The trial court did not permit the adultery evidence to enter. The Supreme Court of MI held that the evidence should not have been excluded, as it tended to show that there was adequate provocation (murder ( manslaughter.) Therefore, it should have been presented to the jury to determine if it was adequate provocation and if there was a cooling- off period. The law cannot catalogue all possible provocations. 
i. Manning dissent- provocation must occur in front of D (categorical approach)  

ii. Provocation is not always reasonable (adequate) simply because it caused a state of excitement. A bad man may use this to his advantage.

iii. To be adequate, the response does not have to be a guaranteed result from the provocation (stimulus), like a physical effect from a physical cause.


4. Adequate provocation is a partial justification or a partial excuse. 

a. partial excuse- D behaved unreasonably, but is unable to exercise reasonable control. D lost control for reasonable reasons, so actions are not wholly attributable to him. The circumstances created by the provocation prevent blameworthiness. 

i. human nature is frail; a reasonable person will be inflamed and lose control

ii. Problem- “reasonable people do not kill, no matter how much they are provoked… we cheapen both life and our conception of responsibility by maintaining the provocation/ passion mitigation”

b. partial justification- individual is to some extent morally justified in making punitive return against someone who intentionally causes him serious offense A focus on the wrongful act of the victim. 

i. moral wrongs by both parties 


ii. Problem- victim’s actions did not jeopardize the life of D; his 

immoral conduct should not make his life less deserving of protection by society 

5. Sexual infidelity as provocation


a. traditionally regarded as adequate provocation

b. women seldom kill their unfaithful male partners


c. feminists criticize courts accepting infidelity as adequate provocation, 

stating that it is “acceptance that there is something natural, inevitable, and… forgivable about men’s violence against women.” 

d. Dennis v. State- only suddenly discovering sexual intercourse taking place, not other sorts of sexual intimacy, qualifies as adequate provocation. 

e. State v. Turner- voluntary manslaughter instructions were not required when a woman shot and killed her unfaithful boyfriend, because they were not legally married. 


6. Homosexual advances as provocative acts

a. Trial judges have allowed Ds to raise this provocation defense in a number of cases. Several appellate courts, however, have ruled provocation claims of this sort to be insufficient. 


7. The cooling- off period

a. common law view- too long a lapse of time between the provocation and the act of killing will render the provocation inadequate as a matter of law 

i. United States v. Bordeaux- D killed a man whom he had found out raped his mother 20 years earlier. The facts were revealed to him earlier in the day, he attacked the man later, and then returned to kill him. The Court held that evidence of a prior argument or continuing dispute was insufficient to warrant a voluntary manslaughter instruction (no instant incitement/ heat of passion)

b. The cooling- off limitation can sometimes be surmounted by the argument that an event immediately preceding the homicide has rekindled the earlier provocation, but most courts refuse to accept this argument. 

i. State v. Gounagias- a man sodomized D two weeks prior. People who heard about the incident continually ridiculed D, and he eventually lost control and killed the man. The Court held that the legally sufficient provoking event had occurred 2 weeks earlier and that the interval was a cooling- off period, even though D argued that the cumulative effects of the taunts led him to kill. 

ii. Commonwealth v. LeClair- D had suspicions of his wife cheating on him, and when his suspicions were confirmed, he killed her. The Court held that D’s prior suspicions provided adequate cooling- off time.

iii. People v. Berry- Provoked D waited 20 hours for his victim, then killed her. The Court held that the passage of time aggravated, rather than cooled off, D’s passion, and permitted a manslaughter instruction (let the jury determine the cooling off period issue) 

8. The victim is other than the provoker

a. State v. Mauricio- D wanted to kill a bouncer who had violently kicked him out of a bar, but killed a patron accidentally. The NJ Supreme Court permitted a manslaughter instruction. 
b. In cases in which the victim is not associated with the provoker, and is not an accidental victim of rage directed against the provoker (ex.- D kills his wife, then kills his sleeping son, or D tries to kill a driver, and then kills the person trying to restrain him- anger turned to someone else), courts have not permitted a provocation defense. 


9. Defendants who elicit provocation

a. Regina v. Johnson- D made insulting remarks to his victim, who then attacked D. D pulled out a knife and stabbed the victim. The appeals court permitted the consideration of provocation. 


10. MPC Approach to provocation, §210.3

a. rejects the common law formula (specific, physical provocative act, suddenness/ no cooling off period, and fixed categories of provocations) and adopts a flexible standard. A question for the jury. Adopted by at least 14 states, in whole or in part. 


b. Criminal homicide constitutes manslaughter when:




i. it is committed recklessly or




ii. it is a homicide which would otherwise be murder is committed 
under the influence of extreme mental or emotional disturbance for which there is reasonable explanation or excuse. The reasonableness of such explanation or excuse shall be determined from the viewpoint of a person in the actor’s situation under the circumstances as he believes them to be. 


c. 2 basic requirements to meet the test

i. Did D really act under extreme emotional disturbance? Wholly subjective prong. From evidence at trial, could jury reasonably have found that D killed deceased in a burst of anger? 

ii. In light of all the circumstances of the case, does there exist reasonable explanation or excuse for the actor’s mental condition? The objective prong. Question for the jury is whether the subjective action of D was reasonable when measured against a reasonable person sharing the D’s understanding of the situation and his characteristics.

aa. practical application- the determination whether it is a defense is left up to the jury; the decision stands, unless clearly erroneous 
d. People v. Casassa- D dated the victim, who eventually rejected him. D stalked her for a period of time, then tried to give her wine and liquor as a gift. When she refused, he killed her. The NY Court upheld the trial court’s refusal to permit an extreme emotional disturbance defense. While D did act with extreme emotional disturbance (subjective requirement), it was peculiar to him- it was unreasonable for a person in D’s position (objective requirement.) D’s actions were entirely subjective. 
i. under common law, D would never have been permitted a provocation defense (not reasonable, not a categorical provocation) 
ii. determining reasonableness:  a jury should consider factors about a D in determining his blameworthiness, including blindness, handicaps, or extreme grief. However, idiosyncratic moral beliefs are not taken into account. 

aa. often becomes an issue of sympathy in the jury 

e. Under MPC, no external provocation is needed; internal provocation is sufficient. In addition, the mental trauma does not need to occur directly before the act- mental trauma can simmer. “Hot blood” is not necessary. 

i. State v. Elliot- D killed his brother, whom he was extremely afraid of, for apparently no reason. The Court permitted an extreme emotional disturbance instruction- “a homicide influenced by an extreme emotional disturbance is not one which is necessarily committed in the hot blood stage, but rather one that was brought about by a signification mental trauma that caused D to brood for a long period of time and then react violently, seemingly without provocation.” 

f. Age and gender considerations- D.P.P.V. Camplin- the jury was instructed that the standard of self- control to be demanded of a person (the reasonable man) is that of a person of the sex and age of D. 

g. English provocation rule, 1978: in considering the gravity of the provocation, the reasonable man should be assumed to share the characteristics of D. However, in considering the self- control to be exercised, the jury was to apply the standard of a person of reasonable self- control, without regard to any special characteristics of the person.
i. since abandoned in England, but applied in Australia, New Zealand, and Canada 
E. The Creation of Homicidal Risk- recklessness and negligence 

1. 4 responses to accidental deaths



a. no liability (not all accidental deaths are a tort or a crime)


b. civil liability



c. both civil and criminal liability 



d. criminal liability- treating the death as a murder (malignant heart) 

2. Criminal responsibility generally requires more than negligence (greater awareness of the risk/ higher standard of culpability). 

a. Behavior a departure from conduct of an ordinary prudent or careful man under the same circumstances; incompatible with proper regard for human life (objective standard) 
b. Risk- taking behavior that shows indifference to human life or consequences of the action.

c. Culpable, gross, or reckless negligence- most state’s statutory constructions of involuntary manslaughter are defined by gross or reckless negligence 

3. Commonwealth v. Welansky- D the superintendent of a club that burned from a fire. Exits were blocked off or locked, resulting in patron deaths. D was convicted of involuntary manslaughter through wanton and reckless conduct. 

a. Wanton and reckless conduct different from negligence: 



i. likelihood of the crime occurring (high)


ii. degree of harm occurring (substantial)- amounts to a crime 

against the state


iii. awareness of risk by D (includes must know/ should have 

known). Also, conduct is intentional. 
aa. “to constitute wanton or reckless conduct, as distinguished from mere negligence, grave danger to others must have been apparent and the D must have chosen to run the risk rather than alter his conduct so as to avoid the act or omission which caused the harm.” 

bb. “even if a particular D is so stupid or heedless… that in fact he did not realize the grave danger, he cannot escape the imputation of wanton or reckless conduct in his dangerous act or omission, if an ordinary normal man under the same circumstances would have realized the gravity of the danger”
b. wanton and reckless conduct also described as indifference to/ disregard of probable consequences 

4. MPC- murder is manslaughter when it is committed recklessly. §2.02- a person acts recklessly with respect to the death of another when he consciously disregards a substantial and unjustifiable risk that his conduct will cause that result. 

a. disregarding the risk involves a gross deviation from the standard of conduct that a law- abiding person would observe in the actor’s situation. 

b. negligent homicide- when D acts without awareness of such a risk 

5. A deceased’s contributory negligence or other misconduct is not a defense to manslaughter. 

a. Dickerson v. State- D was speeding and hit a drunkedly- parked car. “The homicide laws of this State protect all living beings within the jurisdiction, sinners as well as saints, drunks as well as deacons.” 

b. contributory negligence may have a bearing on whether D was the proximate cause of the death. 

6. Justification of the risk- not all risks are negligent or reckless. A court must consider not only the magnitude of the risk to which others are exposed, but also the importance of the object to be attained by the dangerous from of activity. Ex.- trains going 50 mph- have killed people, but create public convenience. 
7. Objective vs. Subjective Standards of Liability

a. objective standard- determines liability on the basis of general norms of proper and reasonable behavior


i. negligence and provocation (reasonable person) 

b. subjective standard: looks to individual characteristics of the actor, and takes account of the infinite varieties of temperament, intellect, and education which makes the internal character of a given act so different.


i. premeditation and deliberation 


8. State v. Williams- D, with all good intentions, failed to notice that their child 
was ill, and the child subsequently died. The Court applied an objective standard of caution and found that D were sufficiently put on notice about their child’s condition; this notice was enough to require D to take the child to the hospital. If the conduct of D, regardless of ignorance, good intentions, or good faith, fails to measure up to the reasonable man standard, he is guilty of ordinary negligence, and in WA, if death is a proximate result of this negligence, it is manslaughter. 

a. criticism of the objective standard- some people are born clumsy or thoughtless, and therefore make negligent mistakes. Justice does not require that these mistakes be punished. These mistakes are also not deterred. 

9. Courts are split as to whether the negligence standard should be individualized to the particular person, taking into account intelligence or experience. 

a. MPC- “the care that would be exercised by a reasonable person in the actor’s situation” permits consideration of certain factors such as blindness or heart attack, but does not permit consideration of intelligence or temperament. 

F. Felony Murder

1. Killing of another during the commission of a felony. The mens rea for the felony during which death occurs provides malice aforethought for the murder.
2. A strict liability doctrine- a felon is liable for all killings committed by him or his accomplices in the course of the felony. However, the homicide must be a direct result of the felony (causation). 

a. People v. Stamp- a victim died of a heart attack during D’s robbery. The victim was obese and had a history of heart disease. Nonetheless, D was held strictly liable for the victim’s death. As long as a victim’s predisposing physical condition is not the only substantial factor bringing about his death, a D is strictly liable. 

i. although the death was not foreseeable, this case fell under the special causation rule that D takes his victim how he finds him (an exception to the general causation rule) 
3. General causation requirement- P must prove both that D’s actions were a “but- for” cause and a “proximate” cause- the natural and probable consequence/ foreseeable. 
a. plane crash example- a plane carrying marijuana crashed and the co- pilot died. D was acquitted of felony murder because the crash was not a foreseeable result of the felony. 

b. the forseeability requirement is satisfied when D directly killed the deceased in the course of a felony found to be inherently dangerous- the death was readily foreseeable 
4. Reasoning behind the felony murder doctrine

a. deters felons from killing negligently or accidentally (encourages greater care) 

b. the inability to allege a defense deters people from committing the felony itself

c. punishment is deserved- the wrongdoer ran the risk when he engaged in the felony (a wrong act). 

5. However, the felony- murder doctrine is probably not a major influence on behavior, and even those who are sensitive of the risk may still kill negligently. 

6. A narrower application- Regina v. Serne- D set fire to his house, which he knew to be likely to be highly inflammable, to collect insurance, and in so doing killed 2 children. Two previous definitions of felony murder: 1) the killing of another person occurs with the intent to commit a felony; 2) an act is done with the knowledge that the act will probably cause the death of some person. The Court rejects this common definition and states that “any act known to be dangerous to life and likely in itself to cause death, done for the purpose of committing a felony which causes death, should be murder”- not enough that the death occurs during the commission of a felony. Ex- raping and accidentally killing a woman. 

a. the jury returned a verdict of not guilty. This may have been nullification, in response to the objectionable quality of felony murder- borrows mens rea.

7. MPC §210.2- felony murder is a rebuttable presumption. If there is an extreme indifference to the value of human life in the commission of “robbery, rape, or deviate sexual intercourse by force or threat of force, arson, burglary, kidnapping, or felonious escape”, there is a basis for a murder conviction. 

a. requires the felony, the causation, and the recklessness

8. The misdemeanor- manslaughter rule/ unlawful act doctrine- in many states, a misdemeanor resulting in death can provide a basis for an involuntary manslaughter conviction without proof of recklessness or negligence. 

a. in traditional common law states, P can also argue criminal negligence 
b. limitations on the unlawful- act doctrine


i. proximate cause requirement (forseeability) 

ii. some jurisdictions restrict the doctrine to malum in se crimes


iii. some courts limit the doctrine to misdemeanors that rise to the 

level of criminal negligence or misdemeanors designed to protect human safety

9. England has abolished the felony- murder rule in 1957. Michigan has also abolished the traditional common law felony- murder rule (malice aforethought is required). Still other states require that only those deaths resulting from specific felonies (rape, arson, burglary, robbery) evoke the felony murder doctrine, and some require that killing in course of felony be otherwise culpable before it may constitute murder. 
10. The problem with the felony- murder doctrine- it either conclusively presumes malice (violating proof beyond reasonable doubt) or eliminates malice (violating 8th Amendment requirement that severe punishments be proportional to culpability). 
11. The inherently dangerous felony limitation- applies to 2nd degree murder
a. The abstract test- the felony- murder doctrine is given the narrowest possible application- dangerousness is determined objectively 

i. Grand theft not inherently dangerous- People v. Phillips- D is a doctor who advised parents not to remove their child’s cancer- ridden eye and instead offered alternative treatment, and the child died. Charged with grand theft by false pretenses. The Court declined to apply felony murder to the case, stating that only felonies that are in themselves inherently dangerous to human life can evoke the felony murder rule. D did not evince a conscious disregard for human life. To determine the dangerousness of a felony, a court must look at the felony in the abstract, not at the particular facts of the case. 

aa. reasoning: “to fragmentize the ‘course of conduct’ of a D so that the felony- murder rule applies if any segment of that conduct may be considered dangerous to life would widen the rule beyond calculation.

ii. CA court has found that the felony of possession of a concealable weapon by an ex- felon was not a felony inherently dangerous to human life.
iii. CA court has found that a felony- murder conviction based on the felony of false imprisonment effected by violence, menace, fraud, or deceit was not an inherently dangerous felony. Unlawful restraint of another does not necessarily involve the requisite danger to human life. 

iii. reasoning- judging on a case- by- case basis makes administrability more difficult 

b. The specific test

i. People v. Stewart- D was a crackhead who let her children die from dehydration. P claimed that permitting a child to be a habitual sufferer was an inherently dangerous felony. The RI Court held that it can be if the jury considers the particular facts and circumstances surrounding the case and finds it to be inherently dangerous behavior (looks at the specific manner of commission.) 

aa. under this rule, the opposite result of the abstract test occurs- felonies that do not objectively seem dangerous can be found to be

ii. A VA court found that the felony distribution of cocaine was inherently dangerous. 


12. The lack of causation- killings not in furtherance of the felony

a. The agency theory- only if a felon or his co- felon did the killing may D be held responsible; the identity of the actual killer is the main issue. 
i. State v. Canola- D found guilty for the death of his co- felon when the victim of D’s robbery shot him. The NJ Court refused to extend the felony- murder doctrine to this case, holding that liability extends when the felon or his co- felon does the killing; it does not include the killings done by other people. “Tort concepts of forseeability and proximate cause have shallow relevance to culpability for murder in the first degree.” 

aa. the history of felony murder- PN used proximate cause theory, upheld the conviction of D when an officer shot another officer accidentally. Another case limited the application of the doctrine when it did not permit it to apply to the death of a co- felon. Proximate cause theory eventually exorcised. Michigan also had inconsistent applications. 
ii. United States v. Heinlein- 3 Ds participated in a rape, the victim slapped one, and he killed her. Other Ds not held liable for this death, as the unanticipated acts of the one D not in furtherance of a common purpose are not attributable to the other Ds. 

iii. determining an “agent”- acting according to a common design or plan (in concert) 

iv. reasoning- no culpable party has the requisite mens rea when the nonparticipant is the shooter. An attempt to limit the felony murder doctrine. A minority rule. 

v. exception- shield cases- Ds still found liable for deaths of 

people they use as shields (express malice) 

b. proximate cause theory- if the killing is in the foreseeable risk of the commission of the felony, D is responsible  



i. now the more favored approach. 



ii. WI- extremely broad statute- felony murder to anyone who

“causes the death of another human being while committing or attempting to commit designated felonies.” 

iii. some statutes provide an affirmative defense for felons who can show that they had no reason to anticipate the use of deadly force

iv. State v. Amaro- police officers entered a house to arrest drug dealers. Several people were arrested. A police officer was then shot and killed by another person. The arrested drug dealers were held responsible for felony murder. 

v. exception- many proximate cause states refuse to apply the felony- murder doctrine to the deaths of co- felons: their deaths are seen as justifiable killings (through self- defense or through use of force) 

aa. Posner- “the lives of criminals are not completely worthless, so their deaths should not be considered nonevents for sentencing purposes.” 

13. Vicarious liability for murder- not directly related to felony murder. An alternative way to show implied malice, through conscious disregard for human life. 
a. Taylor v. Superior Court- D was waiting in the getaway car when one of the victims of a robbery shot and killed a felon. The Court held that D can be held criminally liable for the death of the co- felon under a vicarious liability theory. “When D or his accomplice, with a conscious disregard for life, intentionally commits an act that is likely to cause death, and his victim or a police officer kills in reasonable response to such act, D is guilty of murder. In such a case, the killing is attributable, not merely to the commission of a felony, but to the intentional act of D or his accomplice committed with conscious disregard for life”. Because D’s associates acted intentionally with a conscious disregard for life, he is liable. 

i. intentional acts can be proved by a showing of provocative behavior- i.e., words and nervous attitude


aa. simply brandishing a gun is not enough

ii. application of vicarious liability leads to very similar results to felony murder

iii. this jurisdiction applied the agency theory (D not liable under felony murder) 
V. Excuse- an affirmative defense

A. Principles of Excuse 

1. Excuses occur when the law allows a defense, total or partial, to a wrongful action because the actor has displayed some disability in capacity to know or to choose, which renders the person either free of blame or subject to less blame. A person must exercise free choice in order to be culpable; therefore, it is unfair to punish. 
a. involuntary actions- situations in which the person has no control over his bodily movements. A missing element defense (actus reus).  §2.01.

i. the application of external forces- being pushed


ii. internal forces- reflex movements or epileptic seizures 

b. deficient but reasonable actions- there is power to choose in a literal sense, but the choice is so constrained that an ordinary law- abiding person could not be expected to choose otherwise. 
i. cognitive deficiency- if a person could not reasonably be expected to know of some circumstance that made his action harmful, he could not reasonably be said to have effective power of choice to avoid the harm. Reasonable mistake of fact/ accident. A missing element/ affirmative defense (mens rea) 

ii. volitional deficiency- duress. A person commits a crime under such threats of physical injury that even a person of reasonable fortitude would have yielded to the threat. 

c. irresponsible actions- this particular person could not have been expected to act otherwise, given the person’s inadequate capacities for making rational judgments. 


i. infancy and legal insanity 

2. A subjective consideration- something particular about the actor renders him not culpable. 

B. Duress 

1. MPC 2.09- a person of reasonable firmness would be unable to resist in the face of the threat/ call the police. The threat need not be immediate or deadly. Objective (reasonable person) and subjective (in the actor’s position) considerations. 
a. State v. Toscano- D was verbally threatened harm if he did not help with an insurance fraud. The NJ Court held that, unlike the trial judge’s instructions, D did not have to face a threat of present, imminent, and pending death or serious bodily harm to constitute a duress defense. Instead, a jury must determine whether a person of reasonable firmness in D’s situation would have been unable to resist in the face of a threat against his person or a person of another. D’s case could have been presented to the jury- D was threatened and felt a reasonable fear. 
b. a focus on the community- whether normal members of the community would be able to resist 

c. the threat does not need to be of serious bodily injury or death; the degree and immediacy of the threat is evidential. 

i. most recent statutory revisions reject this and require that the harm be imminent (like common law) 

d. considers such stark, tangible factors as health, size, strength, and age. However, does not completely individualize by considering matters of temperament- would put a large burden on the courts. 

2. Common law- objective test. Harm must be present, imminent, and pending, and of such a nature as to induce a well- grounded apprehension of death or serious bodily harm if the act is not done. The threat of injury must induce such a fear that a man of ordinary fortitude and courage might justly yield to it. 

a. the harm did not have to be to the person who is induced to act


b. threats of slight injury and threats to property are not enough


c. public policy justification- a fear of perjury and the creation of baseless 

defenses if the standard is lower

3. Subjective alternative test- allows a jury to consider whether the accused actually lost his capacity to act in accordance with his own desire, or motivation, or will, under the pressure of real or imagined forces. Looks at the particular weaknesses and strengths of a D. 

4. MPC §3.02- necessity/ choice of 2 evils. A general justification defense in cases where the actor’s conduct was necessary to avoid a greater of 2 evils. The action is not wrong. §2.09 applies when D cannot justify his conduct under 3.02- he did not necessarily choose the lesser of 2 evils, but the choice was still understandable. What the person did was wrong, and the resultant harm may have been greater than the threatened harm, but the person is not subject to blame.
a. 3.02 states that the threatened evil can be a person or nature; under 2.09, the threat can only be from a person (do it or else). 
5. Reasoning behind the duress excuse- the action cannot be deterred; the person could not help doing what he did. 

C. Mental Disorder and Legal Insanity 

1. Insanity at the time of the offense is usually a defense to a criminal charge- results in an acquittal. Only looks at temporary insanity- the time of the offense. A person who is insane may not be tried, convicted, or sentenced, nor may he be executed or convicted of a capital offense. In many states, he will be transferred to a mental hospital. 
2. Competency to stand trial

a. MPC §4.04- “no person who as a result of mental disease or defect lacks capacity to understand the proceedings against him or to assist in his own defense shall be tried, convicted, or sentenced for the commission of an offense so long as such incapacity endures.” 

b. rational understanding when consulting with his lawyer

c. some courts have permitted forcible medication of Ds in order to make them competent to stand trial. 

d. If D is suffering from total amnesia but is otherwise in command of his faculties, he may stand trial. 

3. Execution- all states bar execution of a condemned prisoner who becomes insane. 
a. 1951 PA Mental Health Act- any mentally ill person in a penal institution is to be transferred to a mental hospital. Mental illness- “an illness which so lessens the capacity of a person to use his customary self control, judgment and discretion in the conduct of his affairs and social relations as to make it necessary or advisable for him to be under care.” 

b. The Supreme Court has defined execution of the insane as cruel and unusual punishment. “Unanimity of rationale we do not find. But whatever the reason of the law is, it is plain the law is so.” 

i. to protect the condemned from fear and pain without understanding; an insane cannot prepare, mentally or spiritually, for his death. 
ii. to protect the dignity of society from exacting mindless vengeance; D does not understand the impending execution and the reason for it
c. at least one state has made it illegal to subject an insane death- row inmate to medication against his will in order to restore his sanity so that he may be executed. 

d. Procedurally, CA uses a panel of 12 jury members to determine that the D is insane and cannot be executed. FL appoints a commission of 3 psychiatrists who prepare a report for the governor. If the governor determines D to be sane, then D is permitted to present written and oral submissions to a judicial review. 

4. Disposition after acquittal 

a. a D may prefer to be found guilty rather than insane because an insane verdict may lead to long confinement, intrusive treatment, and greater stigma.

b. civil commitment according to different jurisdictions

i. a judge decides whether to commit a person indefinitely to a mental institution because his condition makes him a danger to himself or others. Either mandatory or discretionary. Mental illness and dangerousness must be proven by clear and convincing evidence.
ii. commitment is automatic and mandatory. “It not only provides the public with the maximum immediate protection, but may also work to the advantage of mentally diseased or defective Ds by making the defense of irresponsibility more acceptable to the public and to the jury.” This has been upheld by the Supreme Court. 
aa. a committed person is given an opportunity to demonstrate his recovery at a hearing within 50 days. Difficult to do. 

c. under regular civil commitment statutes, the medical facility may release the patient when satisfied he has recovered and is no longer dangerous to himself or others. However, the burden of proof falls on D; because it is difficult to prove, D may be held indefinitely. 

i. the Supreme Court upheld holding a committed individual indefinitely, even when the period he had spent in confinement exceeded the maximum sentence authorized for the underlying offense. 

ii. in about a dozen states, D is released from commitment at the maximum term for the offense, unless the state can establish by clear and convincing evidence that D continues to be mentally ill and dangerous 

d. “guilty but mentally ill” statutes- a 3rd option for the jury. If found, the court retains the same sentencing authority it had in cases of guilty verdicts, but D is given treatment in prison. 
i. arose out of a fear that an insane person may be released too soon and cause harm, and indicates the perception that public safety considerations make some dilution of the insanity defense a practical necessity. 

5. Instructing the jury on the consequences of an insanity acquittal

a. most courts have held that the jury should not be instructed on the procedures that follow an insanity verdict (automatic civil commitment)- don’t want the consideration of what will happen to D to affect the determination of insanity


i. also applies to federal executions

b. many courts hold that, where commitment is mandatory, the jury should be informed that D found insane will be detained. 


6. The burden of proof

a. how much evidence need be presented before the effect of the presumption of sanity disappears and the question of insanity becomes an issue that must be established?




i. some states only require some evidence.



ii. other states require more- the evidence raises reasonable doubt 

about the sanity of D 

b. where the issue must be established by the evidence, who bears the burden of persuasion, and how is that burden defined?

i. about a dozen states- P must prove sanity beyond a reasonable doubt

ii. 38 jurisdictions- an affirmative defense. In federal courts, D must prove the defense by clear and convincing evidence. 
7. Traditional common law test for insanity- M’Naghten. Still used by common law jurisdictions. 

a. everyone is presumed to be sane until the contrary is proved (an affirmative defense). Every jurisdiction makes the presumption of sanity. 

b. “at the time of committing of the act, the party accused was laboring under such a defect of reason, from disease of the mind, as not to know the nature and quality of the act he was doing; or, if he did know it, that he did not know he was doing what was wrong.” 

i. not to know the nature and quality of the act- strangling a wife and thinking he is squeezing a lemon

ii. knew what he was doing, but did not know that what he was doing was wrong- killing a person because he thinks she is the devil

c. reasoning- the law cannot deter insane people from committing crimes, and what that class of people are not morally culpable (a status defense) 

d. does not consider mere excitability, lack of self- control, and impulsiveness characteristics (personality) 


8. The Davis test, a modified M’Naghten Rule

a. “such a perverted and deranged condition of the mental and moral faculties as to render a person incapable of distinguishing between right and wrong, or unconscious at the time of the nature of the act he is committing, or where, though conscious of it and able to distinguish between right and wrong and know that the act is wrong, yet his will, by which I mean the governing power of his mind, has been otherwise than voluntarily so completely destroyed that his actions are not subject to it, but are beyond his control.” 

i. the M’Naghten test plus irresistible impulse- the impairment of volitional control over one’s body

9. The Durham product test, adopted in DC and NH. 


a. criminal conduct was the product of mental disease or defect



b. a large reliance on psychiatrists; confuses the jury


10. The MPC substantial capacity test, §4.01

a. Blake v. United States- D robbed a bank. There was evidence that he suffered from a mental disease. The Court refused to apply the Davis standard as the trial court did, as it believed that the current state of medical knowledge made it unfair (mental disease not so absolute as irresistible impulse). Instead, it adopts the MPC standard. “A person is not responsible for criminal conduct if at the time of such conduct as a result of mental disease or defect he lacks substantial capacity either to appreciate the criminality [wrongfulness] of his conduct or to conform his conduct to the requirements of law.” 

b. Different from M’Naghten

i. difference between knowing (detached understanding) and appreciating (understanding the consequences) 

ii. not an “on- off” switch: in M’Naghten, either he knows right from wrong or he doesn’t. This test provides a more gray area, and permits testimony. 

iii. the adoption of a volitional impairment (unable to conform his conduct), but not as extreme as the irresistible impulse test- the impairment can be long- standing, and doesn’t have to be impulsive. 

iv. collapses the two M’Naghten prongs (not knowing the nature of the act or not knowing it was wrong becomes an inability to appreciate the criminality of his conduct; a person who kills without knowing what he is doing is by definition not aware of the wrongfulness of his act.) 

c. The Hinckley case- Hinckley acquitted by reason of insanity for the attempted murder of Ronald Reagan. Led to an extreme backlash against the insanity defense. Now, MPC only used in a small minority of jurisdictions. 

i. burden put on D 


ii. “guilty but mentally ill” verdicts and mandatory commitment


iii. the abolishment of the insanity defense altogether

d. United States v. Lyons- The Court took this case as an opportunity to reverse its adoption of the MPC. It rejects the volitional prong (a lack of capacity to conform one’s conduct to the requirements of the law) and maintains the cognitive prong (the lack of the ability to appreciate the wrongfulness of an action.) The Court states that it is too difficult to determine whether a D lacks self- control or just chose not to use it (expert witnesses cannot testify to this), leaving room for fabrication of a defense and confusing the jury. Also, difficult for P to prove.  
i. what is left- a rebuttable presumption that criminal conduct is free, resistible conduct 


ii. policy implication- fallout from the Hinckley case? 

iii. the dissent- the public fear and anger is unfounded- Ds 

are not set free, they are committed 

e. Federal insanity defense- “it is an affirmative defense to a prosecution… that, at the time of the commission of the acts constituting the offense, the defendant, as a result of a severe mental disease or defect, was unable to appreciate the nature and quality or the wrongfulness of his acts. Mental disease or defect does not otherwise constitute a defense.” 

11. The success rate for insanity pleas tend to be higher where the plea is infrequently used. Nationally, insanity acquittals probably represent no more than .25 percent of terminated felony prosecutions. 

VI. Justification

A. The Justification Concept- D is responsible, but his act is either not wrong or is reasonable. 

1. Three distinct defenses to bar conviction

a. missing element- refuting or raising a reasonable doubt about what P must prove 



b. justification- what D did was good or right 



c. excuse- not a good thing, but no responsibility 


2. Necessity- the choice of the lesser of 2 evils. 

B. Protection of Life and Person- self defense out of necessity 

1. The law of self- defense is a law of necessity. The right of self- defense only exists when the necessity begins, and ends with it as well. 

2. Deadly self- defense- the necessity must bear all semblance of reality, and appear to admit of no other alternative, before taking life will be justifiable. United States v. Peterson. 

a. There must have been a threat, actual or apparent, of the use of deadly force against the defender. 
b. The threat must have been unlawful and immediate. The defender must have believed he was in imminent peril of death or SBI, and that his response was necessary to save him. 
c. these beliefs must be honest and also objectively reasonable 
3. Disproportionate responses are not justified- the principle of proportionality 

4. MPC §3.04(2)- a subjective standard. A defendant charged with murder or attempted murder need only show that he honestly believed that the use of deadly force was necessary to protect himself against death, SBI, kidnapping or forcible sexual intercourse to prevail on a self- defense claim. If D’s belief was wrong (honest but unreasonable), and was recklessly or negligently formed, however, he may be convicted of reckless or negligent homicide (not all or nothing) 

a. the deadly force is otherwise unlawful
4. NY objective standard- People v. Goetz- youths demanded $5, and D shot the four youths, including shooting at one twice in order to make sure he hit him. D admitted that he carried the gun because he was afraid of being injured in a robbery again. P instructed the grand jurors that they were to consider the circumstances of the incident and determine whether D’s conduct was that of a reasonable man in D’s situation (the lower courts then stated that the correct test was a subjective standard). The NY Court held that an objective element is necessary- the belief must be reasonable; they interpret this necessity as coming from the legislature. This makes self- defense “all or nothing”: either justified or not. Reinstated the indictment. 
a. reasonableness may consider the circumstances facing D or his situation; can include not only the physical attributes of all people involved, but also relevant knowledge that D had on the attacker. Prior experiences are also included. 

b. individualizing the reasonableness standard permits a person to make the law fit himself 

c. the jury subsequently acquitted D of murder (jury nullification). Why? 


i. lack of trust in the police; tolerated vigilante behavior


ii. impulse to excuse D 

aa. perceptions have the power of facts to a jury

bb. fear can be so powerful that it leads to otherwise wrongful acts

cc. racial fears- more afraid of being a victim of a black person 

5. Critique of the objective standard- from a neurological standpoint, a person is not able to be reasonable once death is imminent- fight or flight overwhelms judgment. Once aroused, the limbic system can become a directive force for hours, sometimes days, and can rarely be shut off like flipping a switch. 
a. Holmes- “detached reflection cannot be demanded in the presence of an uplifted knife.” 

6. In many states, jury instructions emphasize that beliefs and fears must be reasonable, without making explicit that D’s actions must be reasonable as well. Leads to Goetz decisions!

7. Honest and unreasonable beliefs 


a. under the objective test, no defense of self- defense; guilty of murder



i. the generally prevailing view

b. imperfect self- defense- malice is lacking; the killing is classified as voluntary manslaughter 

c. the killing is involuntary manslaughter; presupposes that the killing was unintentional when it was not. Similar to MPC. 

8. The use of syndrome testimony
a. State v. Kelly- D wanted to be able to present expert testimony on the battered women’s syndrome, but the trial court denied it. D’s husband beat her, sometimes once a week. The day she killed him, according to D, he attacked her and started choking her. After they were separated, D observed the husband running at her, and she feared that he was going to try to kill her, so she took out scissors from her purse and stabbed him. The NJ Court believes the testimony should have been included- it speaks to the honesty of D’s fear of imminent death (credibility), and explains why she did not leave. The testimony is specialized knowledge.
i. However, the testimony should be limited- the expert not permitted to testify whether the behavior on that day was reasonable. The jury determines reasonableness. 
ii. Walker’s cycle of violence and learned helplessness 

aa. tension building


bb. acute battering incident


cc. contrite and loving behavior 

iii. expert testimony overwhelmingly accepted for battered women’s syndrome

b. most courts hold that the standard does not become a reasonable battered woman- the evidence is relevant, but in a limited way. The jury must consider D’s situation and knowledge, which makes the evidence relevant, but the ultimate question is whether a reasonable person would believe in the need to kill to prevent imminent harm. 

i. a few courts have moved closer to a fully subjective standard- assuming the physical and psychological properties particular to D. 

aa. applying a purely objective standard is too harsh, because it ignores the characteristics which inevitably shape D’s perspective, holding him to a standard he cannot meet. However, applying a purely subjective standard gives free reign to short- tempered people.

c. Many courts that permit the use of battered woman’s syndrome to support a claim of self- defense accept similar evidence in cases involving a battered or abused child who kills a parent.  

d. TX refused to permit evidence about D’s Holocaust Syndrome 


9. Limitations on the use of deadly force
a. when the assault being made on D is insufficient to give rise to a reasonable apprehension of death or SBI, then the use of deadly force is excessive. In such cases, a person may use such force, short of deadly force, that reasonably appears necessary to him under the circumstances, to avoid harm. 

i. represents the premium placed on life

b. MPC 3.04- limits the use of deadly force to cases where the threatened danger is death, SBI, kidnapping, or sexual intercourse compelled by force. 

c. practical implications- leaves many victims without a means of defense- the attacker is much stronger or bigger. 

d. Should a person who was facing an imminent threat be able to invoke the defense of self- defense if he was unaware of his predicament and killed his aggressor for some illicit reason? 

i. No- a necessary condition for claiming self- defense is that D actually believed in the necessity to use defensive force. 


10. Injuring others

a. People v. Adams- D acted in self- defense, killed his assailant, and also coincidentally killed another person sitting in the car. The Court held that, if the circumstances are such that a person  would be excused for killing their assailant in self- defense, the person is also excused if, in attempting to defend himself, he unintentionally kills or injures a third person. 

i. not an absolute rule 

b. MPC §3.09- “when the actor is justified in using force upon or toward the person of another, but he recklessly or negligently injures or creates a risk to injury to innocent persons, the justification afforded is unavailable in a prosecution for such recklessness or negligence towards innocent persons.” 

11. Burden of proof- most jurisdictions place the burden on P to disprove self- defense beyond a reasonable doubt. 

12. Exceptions to the right of self- defense- the issue of retreat. There is no necessity to kill in self- defense if the use of deadly force could have been avoided by retreat. 

a. English common law imposed a strict duty to retreat. A person could use deadly force in self- defense only after exhausting every chance to flee. 

b. MPC §3.04(2)- the issue of retreat arises only if D resorted to a deadly force. It is not the nature of the force defended against, but the nature of the force employed by the attacked person, that is relevant. 
i. Deadly force- force which the actor uses with the purpose of causing or which he knows to create a substantial risk of causing death or SBI. 

c. State v. Abbott- D shared a driveway with his neighbors. A struggle ensued over D’s creation of a doorstop. The neighbors came at D with a hatchet, a knife, and a fork. One of the neighbors received serious head injuries from D. The NJ Court upheld the retreat rule, but stated that it should not be unconditionally applied (cannot retreat from a rifle at close range.) A D need only retreat from his use of deadly force; if D does not resort to a deadly force, he may hold his ground. Therefore, the jury must be instructed that D only needed to retreat if he intended to use deadly force. It is better to save a life. 
i. the actor must know that he can avoid the necessity of using deadly force with complete safety by retreating. One who is wrongfully attacked need not risk injury by retreating, even though he could escape with something less than SBI. “It would be unreal to require nice calculations as to the amount of hurt, or to ask him to endure any at all.” 

ii. reflects a recent trend of requiring retreat (about half the states)

d. The true man rule- a person should not be required to retreat’ the manly thing is to hold one’s ground. Society should not demand cowardice. 


i. Common in the late 19th century; now, about 1/3 of jurisdictions

e. The castle exception- in jurisdictions requiring retreat, a D is nonetheless not required to retreat when attacked in his own home. 
i. a father being threatened by his son in his home could kill the son rather than retreat. Supported by the MPC- §3.04(2). Jurisdictions split. 
C. Justification/ Necessity vs. Excuse

1. People v. Unger- D transferred to a minimum security prison and escaped. Testified he had been sexually threatened and assaulted by a fellow inmate and threatened with death, and that he did not feel competent to fight off the offender. He did not turn himself in once he escaped. The Court felt that the defense of necessity was triggered, because, if D was to be believed, he was forced to choose between 2 evils. Therefore, D was entitled to have a jury consider the defense. 
a. the court rejected P’s argument that the strict Lovercamp conditions must be met before necessity may be given to the jury. Instead, they are only relevant factors. 

i. D is faced with a specific threat of death, forcible sexual attack, or substantial bodily injury

ii. there is no time for a complaint to the authorities

iii. there is no time or opportunity to resort to the courts

iv. there is no evidence of force or violence used toward prison personnel or other innocent persons

v. the prisoner immediately reports to the proper authorities when he has attained a position of safety from the immediate threat 



b. public policy arguments against letting necessity be a defense to escape




i. encourages escape




ii. undermines prison discipline 

c. Other courts have upheld the Lovercamp decision- D must have made an effort to surrender as soon as the duress or necessity had lost its force in order to have a necessity defense. 

2. Necessity refers to a defense resting on the rationale of justification- the choice of evils (§3.02- D violated a criminal prohibition, but in the circumstances it was a good thing to do, for to do so was the lesser evil.) 

a. duress, §2.09- an excuse rationale. D is accorded a defense not because D is right to violate the law, but because the circumstances were so urgent and compelling that otherwise law- abiding people might well have done the same. A person of reasonable firmness would have been unable to resist; it is not required that D choose the lesser of the evils. 

i. had D actually also chosen the lesser evil, it is a justification defense as well (both can be raised) 
3. Source of the peril- some jurisdictions give significance to the source of the peril. If the source of the peril was a “do it or else” command from another person, it is duress. If the source of the peril is anything else, necessity is the defense. 

a. X is forced to drive by another person, and has to choose between running over 2 drunks or being shot dead. If he goes ahead, X is not justified (he did not choose the lesser of 2 evils), but he is excused if the jury finds that a person of reasonable firmness would do the same thing. 
b. X is forced to drive, but the brakes suddenly fail. He can either run over the drunks or go down the mountainside. If he kills the drunks, he is not justified, and he is also not excused, because the force is not human (do it or else.) 

i. MPC justification- in scenario A, P can prosecute the agent of the unlawful force. In B, if X were to be excused, no one is subject to the law’s application. 

4. Many states reject the MPC approach that the threatened harm does not need to be immediate (Toscano). The great majority of the recent statutory revisions have some requirement that the threatened harm be immediate, imminent, or instant. 

VII. Attempts- inchoate crimes
A. Introduction

1. At common law, attempts were misdemeanors. Today, the usual punishment for attempt is a reduced factor of the punishment for the completed crime. 

a. CA- attempt carries a maximum term of not more than ½ the highest maximum term authorized for the completed offense

2. MPC- a substantial minority of states have departed from the predominant scheme by making the punishment the same for the attempt as for the crime attempted



a. does not include crimes punishable by death or life imprisonment 



b. §5.05(1)- “attempt, solicitation, and conspiracy are crimes of the same 

grade and degree as the most serious offense which is attempted or solicited or is an object of the conspiracy. An attempt… to commit a capital crime or a felony of the first degree is a felony of the second degree.” 

3. Differing approaches to attributing importance to the actual outcome of D’s conduct (i.e., lessening the punishment if he does not complete) 

a. “it gratifies a natural public feeling to choose out for punishment the one who actually has caused greater harm” 

b. “there seems no good reason for adopting this misassimilation [the public demand for punishing the person who actually caused the harm more]”

c. “the most plausible explanation for more lenient treatment of attempts is that the community’s resentment and demand for punishment are not aroused to the same degree when serious harm has been averted.” 

d. “to the extent that sentencing depends upon the antisocial disposition of the actor and the demonstrated need for a corrective sanction, there is likely to be little difference in the gravity of the required measures depending on the consummation or the failure of the plan.” 


4. Types of attempts

a. mistake by D as to the surrounding circumstances in which he acted; had mens rea, but misunderstood an attendant circumstance. A failure in perception. 


i. it is Sunday; the bank is closed

b. D commits all of the conduct required, and has the right mens rea, but isn’t subject to conviction because something intervened to prevent the result from occurring. Most often involves homicide.


i. the barrel of the gun is missing 
c. failure on the part of D to complete all of the required conduct. Looks at actus reus. Did D move beyond preparation?


i. unhooked the water heater but did not take it 

B. Mens Rea 

1. Smallwood v. State- D raped a number of people, and had HIV. Convicted of rape and charged with attempted murder. In MD, the required intent for attempted murder is the specific intent to murder. An intent to kill may be proved by circumstantial evidence such as acts, conduct, and words (intent is subjective and often D does not cooperate, so intent is hard to prove). However, D was not convicted of attempted murder because P did not establish that D had a specific intent to kill his victims with AIDS when he raped them. Specific intent could not be inferred because P did not present evidence that death by AIDS is as probable a result as lifting a deadly weapon to a vital part of someone’s body- did not prove that the magnitude of the risk was so high that it equaled an intent to kill. 
a. State v. Raines- an intent to kill may be inferred from the use of a deadly weapon directed at a vital part of the human body. Aiming a gun at a car window, therefore knowing the driver’s head was on the other side, permits an inference that D shot the gun with the intent to kill. 

b. cases in which AIDS victims were found guilty of attempted murder

i. through words- D told a sexual partner that if he were HIV positive, he would spread the virus to other people 

ii. through words- jabbing a syringe into a victim’s arm and shouting “I’ll give you AIDS.” 
iii. specific actions- D spat at a prison guard with the intent to give him AIDS through saliva 

2. Both the common law and most statutory formulations require a purpose to produce the proscribed result, even when recklessness or some lesser mens rea would suffice for conviction of the completed offense. 
a. a person who acts knowing that his acts create a strong probability of killing another is guilty of murder if completed, but not of attempted murder if not completed. 

i. Jones v. State- D shot into a house full of people. Convicted of murder of the person he killed, but acquitted of attempted murder for those he wounded- did not have a specific intent to kill them. 



b. explanation
i. linguistic- to attempt something is to try to accomplish it; one cannot be said to try if one does not intend to succeed 

ii. moral- one who intends to commit a criminal harm does a greater moral wrong than one who does so recklessly or negligently

iii. utilitarian- the importance of the intent is to show that it was likely to be followed by hurtful consequences



c. Most states reject the concept of attempted felony murder.

d. Exception- People v. Thomas- the CO Supreme Court read a statute to mean that the requirement for specific intent no longer existed, and upheld a conviction for attempted reckless manslaughter. The Court found that the necessary potential for future harm is present not only in cases of intentional conduct but also when D knows that the prohibited result is practically certain to result or when he recklessly disregards a substantial risk. 

e. Exception- There can be attempted voluntary manslaughter- HI- the Court held that the requirement of specific intent means that there can be no crime of attempted involuntary manslaughter (the consequence is reckless but not intentional), although it is widely accepted that there is a crime of attempted voluntary manslaughter (provocation reduced an intentional killing to manslaughter). 

3. The specific intent requirement extends to the attendant circumstances necessary for the crime. 

a. Regina v. Khan- D raped; rape defined by a circumstance element- lack of consent of the victim. The Court stated that attempted rape does not change the intent of the actor; there is still an intention to have intercourse plus a knowledge, recklessness, or negligence as to the women’s absence of consent. Therefore, a D can still be convicted for attempt. 

b. Commonwealth v. Dunne- D may be convicted of attempted statutory rape; in a prosecution for statutory rape, it is immaterial that the person does not know the age of the girl- strict liability. Therefore, it is also immaterial whether or not D knew of the age of the girl in his attempt.  

C. Preparation vs. Attempt

1. Eagleton rule- last proximate act test- in order to constitute a criminal attempt, the accused must have taken the last step that he was able to take along the road of his criminal intent. He must have done all that he intended to do and was able to do.

a. when he has stopped short of this, because he has repented or because he has been prevented, or because the time for going further has not arrived, he still has a locus penitentiae- an opportunity to repent- and still remains within the region of preparation

i. prevents punishing people who are both dangerous and who have done sufficient conduct that there is confidence that they would have committed the target offense

b. Subsequent courts have overruled Eagleton. “The completion of one of a series of acts intended by a man to result in killing is an attempt to murder, even though the completed act would not, unless followed by the other acts, result in killing.” 

i. the first administration of poison in a case of intended slow poisoning was attempted murder 

ii. no definite substitute for Eagleton has been asserted

2. The Proximity Test- how close has D gotten to completing the act? The act must come very near the accomplishment of the intended crime- D must have all of the indispensable elements. 

a. the dangerous proximity test- People v. Rizzo- D and 3 others spent a day looking for a specific person who worked at a bank, with the intent to rob him. They never found him; in fact, the person they were looking for didn’t even have the money they wanted to rob. The NY Court held that the law only considers those acts that are so near to their accomplishment that in all reasonable probability the crime itself would have been committed, but for timely interference, as attempt. Therefore, D was not guilty of attempted robbery- he did not get close enough to the completed act (his acts were too remote.) 
b. a common law majority test 

c. Reason for judicial reluctance in moving the threshold of criminality to an earlier point in time- courts want to preserve the opportunity to repent. 

i. if a person is arrested after abandoning his criminal purpose, many courts still hold that remorse and restitution affect the sentence but do not erase liability. To minimize the resulting potential for unfairness, courts may therefore insist that the threshold for criminality be placed very close to the last act, even if this means freeing some defendants who would not have repented (Rizzo) 

ii. some courts permit abandonment/ renunciation as a complete defense. 

3. The Equivocality Test/ res ipsa loquitur- looks at how far along D has already come, and whether the completed actus reus supports a finding that D was committed to completing the act. If the completed conduct was enough to show that D was unequivocally committed (he has taken a substantial step), it satisfies the requirement of moving beyond preparation. Res ipsa loquitur- the thing speaks for itself.
VIII. Theft Offenses

A. Trespassory Takings 
1. Theft offenses began with the taking of property by force from the possession of another- robbery. Legally protected interest- the right to possess property and be free from violence. 

2. Theft offenses then expanded to include larceny- the unlawful taking of another’s property from his possession without his consent, without force. Legally protected interest- the right to possess property. Trespass+ asportation+ nonconsent

i. pickpocketing 

3. First statutory theft offense (embezzlement) penalized misappropriation through wrongful conversion of another’s property. The person not only had possession over the property, but also had other rights over it (like an accountant) 
a. different from misappropriation- - taking property that has been put in one’s possession for a limited period of time. 

4. Commonwealth v. Tluchak- D sold but failed or refused to deliver the goods to its purchasers. The Court found that D was not guilty of larceny. “One who is in lawful possession of the goods or money of another cannot commit larceny by feloniously converting them to his own use, for the reason that larceny, being a criminal trespass on the right of possession, cannot be committed by one who, being invested with that right, is consequently incapable of trespassing on it.” This crime did not involve the taking of another’s property, it involved misappropriating another’s property after D originally had legal possession or custody. 

5. Common law and statutory formulations state that larceny requires asportation- a carrying away- as well as a trespassory taking. Asportation indicates possession and control over another’s property, a violation of possessory interest. 

a. traditionally, if the thief did not move the object, he did not violate the owner’s interest (asportation was not met.) 

b. People v. Alamo- NY dispensed with the requirement of actual movement of an object. The Court found that a jury could still find theft if D had not moved the car, if he had the intent to steal it. The important meaning behind the asportation requirement is not the actual movement, but the elements of possession and control. When a car is activated, it comes within the total possession and control of the operator. 
i. if the car was fasted or immovable, then the operator does not have control over the object 

6. MPC §223.2- eliminates the requirement of an asportation, and substitutes the requirement that D exercise unlawful control over the movable property. The same penal consequences follow, whether or not an asportation has occurred. 

i. most revised codes follow the MPC 

7. Changing price tags/ hiding products in stores- stores consent to a certain amount of handling of their products. However, “if the customer exercises dominion and control wholly inconsistent with the continued rights of the owner, and the other elements of the crime are present, a larceny has occurred.” Such behavior thus qualifies as a taking. 

8. Topolweski v. State- A person helped D steal from his company, after informing the company and being told to feign cooperation. The Supreme Court held that an owner may set a trap, but the setting of a trap cannot provide consent- it cannot involve the owner or his agent doing some essential act of the offense. D is then not guilty of all of the elements of the offense. There can be no larceny without a trespass; if one gives over his property, D has not trespassed, and the requirement of nonconsent is missing as well.
9. US v. Bryan-  no nonconsent requirement; instead, the focus in on the state of mind of the criminal. 
10. Extortion- the making of threats for the purpose of obtaining property; some statutes also require an actual misappropriation with the owner’s consent. (only apparent willingness; like the choice of 2 evils.) 

IX. Liability Within the Corporate Framework

A. Liability of the Corporate Entity
1. New York Central & Hudson River Railroad Co. v. United States- the Supreme Court held that a corporation can be criminally liable, despite protests that it punishes stockholders. Because a corporation acts by its officers and agents, motive and intent are just as much the corporation’s as the agents’. Liability is imputed when the agent’s actions are purposely done for the benefit of the principal, and when the agent is acting within the scope of his employment. 

i. motivated by public policy, deterrence, and fairness 


ii. A purpose to benefit the employer is necessary to bring the action 

within the scope of employment; actual benefit does not have to occur. 

2. United States v. Hilton Hotels Corp.- members of the hotel were asked to make contributions to the hotel. Companies selling supplies to the hotels were also asked to contribute. To aid collections, hotel members/ D’s purchasing agent agreed to give preferential treatment to suppliers who paid their assessments, and to curtail purchases from those who did not. This action was contrary to D’s policy. The Court held that a corporation is liable for acts of its agents within the scope of their authority, even when done against company orders. 

i. public policy consideration- liability necessary to effectuate regulatory policy 

ii. the traditional agency definition limits scope of employment to conduct that is authorized, explicitly or implicitly, by the principal 

3. When an employee commits a crime with no intent to benefit the corporation, or while acting outside the scope of his employment, subsequent approval of the act by his supervisor will be sufficient to hold the corporation liable for the employee’s criminal act. (ratification) 

4. The “collective knowledge” doctrine- some courts use this to find liability in cases in which the corporation seems justly to blame for the crime, but no single individual has the required mens rea. It permits a finding of corporate mens rea to be derived from collective knowledge. 
5. Commonwealth v. Beneficial Finance Co.- D were convicted of bribing state banking officials. They argued that a corporation should not be held criminally liable for the conduct of its servants or agents unless such conduct was ratified or adopted by the corporation’s directors or officers. Under the traditional approach, D would have no excuse. The Court declined to accept the MPC approach, and instead held that a corporation may be convicted if it can be shown that its agent had enough authority and responsibility to act for and on behalf of the corporation in handling the particular corporate business in which he was engaged at the time. 
i. the court reasoned that this was not directly contradictory to the MPC; it could be inferred that the payment of such a large amount of bribe money was actually a reflection of corporate intent 

ii. the MPC standard is too hard to prove 

iii. the title or position of an individual should not be conclusively determinative; employees who are in the lower echelon of the corporate hierarchy often exercise more responsibility in the everyday operations of the corporation than the directors. Therefore, looks at the authority of an agent to a particular corporate business. 

6. State v. Christy Pontiac- GMC- the Court held that a corporation is liable for the crimes of its agent if: 1) the agent was acting within the scope of his employment, having the authority to act for the corporation with respect to the particular corporate business which was conducted criminally; 2) the agent was acting in furtherance of the corporation’s business interests; and 3) the criminal acts were authorized, tolerated, or ratified by corporate management. 
7. The MPC approach- attempts to cut back on the traditional scope of corporate liability based on respondeat superior. §2.07- “a corporation may be convicted of a crime if the commission of the offense was authorized, requested, commanded, performed, or recklessly tolerated by the board of directors or by a high managerial agent acting in behalf of the corporation within the scope of his office or employment.” 

a. a due diligence affirmative defense- proof that the high managerial agent employed due diligence to prevent the commission of the crime exonerates the corporation from liability 

b. a corporation is also accountable for failure to discharge specific duties imposed on corporations by law. 

B. Liability of Corporate Agents 

1. MPC §2.07(6)- “a person is legally accountable for any conduct he performs or causes to be performed in the name of the corporation… as if it were performed in his own name or behalf. Whenever a duty to act is imposed by law upon a corporation… any agent of the corporation… having primary responsibility for the discharge of the duty is legally accountable for reckless omission to perform the required act to the same extent as if the duty were imposed by law directly upon himself.” 
2. The organization of corporations makes it difficult to fasten liability on the upper- echelon employees. 

3. Gordon v. United States- the court held that partners can be held criminally responsible for the knowledge and acts of their agents who, acting in the course of their employment, committed a criminal offense. Therefore, an employer is charged with knowledge of records he is required to keep and acts he is required or forbidden to do through his employees. The knowledge he is charged with can be shown through indirect and constructive knowledge, and is a non- delegable duty. 

i. subsequently reversed by the Supreme Court- in the federal system, you have to show actual knowledge of wrongdoing 

ii. a later case permitted constructive knowledge for a conviction of a partnership
2. The responsible corporate officer doctrine- United States v. Park-  D, CEO of a national retail food chain, was charged for violating the Food, Drug, and Cosmetic Act after it was shown that his company’s warehouses had products infested with rodents. D was informed of the unsanitary conditions. The Court held that a person who has a responsible share in the furtherance of the outlawed transaction is liable. A CEO, by reason of his position in the corporation, has the responsibility to use care. An employer has a positive duty to seek out and remedy violations when they occur, and also to implement measures that will insure that violations do not occur. This is no more stringent than the public has the right to expect. 
i. D can claim an affirmative defense- that he was powerless to prevent the violation. This is generally not effective. 

