Criminal Law
I. Generally

a. Sources of Authority

i. Common law

ii. Legislatures:  Sometimes codification of common law rules

iii. Model Penal Code

b. If a person engages in the prohibited action with the attendant mental state:

i. Conduct must come to the attention of police (report or direct observation)

1. 50% of crimes detected

2. 19% result in arrest in large cities

1. Higher for violent crimes:  38%

2. Property crimes:  11%

ii. Suspect is arrested and booked

iii. Initial appearance before a magistrate.  Notified of rights, bail set or released on recognizance

iv. Preliminary hearing:  Probable cause determination.  D may waive.

v. Charging document developed setting out the allegation against D or indictment in case of grand jury

vi. Arraignment:  D enters plea

1. 50% kicked out between arrest and arraignment

vii. Trial or plea negotiation

1. 90% of cases that make it this far are resolved by plea negotiation in large cities.

1. Pros

i. Efficiency

ii. Eases burden on penitentiary system

2. Cons

i. Prosecutors overcharge to get leverage

ii. Question whether outcomes mirror what one would expect at trial (assuming trial produces a proper outcome)
1. plea negotiations are informed by expected outcomes

viii. Many cases are excluded because of the judgments of actors within the system:  Police officers, prosecutors, judges

1. In theory, the decisions of individual actors are informed by the formal definitions of the crimes that are in place.

ix. Although most cases don’t go to trial, substantive law is important because

1. It informs the decisions of actors that handle the initial processes

2. Sets the standards for the shadow system of plea bargaining

3. Creates the rules that govern future trials

4. Moral Education:  Marks the boundaries of acceptable behavior.

c. Burden of Proof

i. In re Winship:  Due process protects the accused

1. Accordingly, every element must be proved beyond a reasonable doubt.

ii. Relative costs in either direction

1. False positive:  Innocent person punished

2. False negative:  Guilty person set free

3. Greater costs attached to false positive

1. Damaged reputation, freedom and life

2. Costs relatively equivalent in civil system- thus preponderance of evidence is appropriate.

4. Guilt beyond a reasonable doubt is a legal question

d. Evidence

i. Must be relevant:  probative AND material

ii. Probative:  Must make a factual proposition more or less likely to be found by the trier of fact

iii. Material:  Must be legally important to the case

II. Theories of Punishment

a. Utilitarian
i. Deterrence

ii. Isolation:  Keep dangerous people off the streets

iii. Rehabilitation

b. Retribution:  Give people what they deserve
c. Stigma

d. Principles limiting the distribution of punishment

i. Culpability:  Blameworthiness or fault

1. Actus reus and mens rea sort the culpable from non-culpable

ii. Legality:  Notice

1. Do the rules defining the offense give sufficient notice of what is permissible?

2. Related to culpability:  Has to be a bad choice- requires notice
iii. Proportionality

1. Do the rules reasonably distinguish serious and minor offenses?

III. Actus Reus

a. Conduct:  P must show D engaged in proscribed conduct
i. Affirmative conduct:  Common Law

1. Martin v. State (1944):  AL Court of Appeals held that appearing drunk in public requires actus reus; officers carrying D into public is insufficient

1. If they actus reus was not required, statute would read “found” instead of “appears”

2. People v. Newton (1970):  When D raised a defense of involuntary unconsciousness because he did not remember shooting a police officer after he was shot and brought an expert witness to testify to this, CA District Court of Appeal held that the trial court erred when it failed to instruct jury that unconsciousness is a complete (missing element) defense to manslaughter because it challenges actus reus.

3. Problems with system that turns on free will

1. All choices are constrained

2. At what point do choices about conduct become so constrained that they are no longer voluntary?

4. Robinson v. California (1962):  SCOTUS held that CA law allowing D to be convicted of being addicted to narcotics in LA County is unconstitutional because it is cruel and unusual to punish an illness.

1. Addiction is a status, not an act- continuing offense.

2. Addiction may be innocent or involuntary (crack babies)

i. No evidence of how D became addicted

3. Dissent: Concerns about removing the state’s ability to regulate drug use, and if punishing a disease is unconstitutional, what about acts that arise from disease?

i. Foreshadows Powell
4. Two interpretations of Robinson:

i. Unconstitutional to punish involuntary conduct

ii. Unconstitutional to punish a status- must be an act

5. Powell v. Texas (1968):  In a plurality opinion, SCOTUS held that chronic alcoholism is not a defense to drunk in public
1. D’s theory:  Alcoholism brings him under Robinson
2. Distinction:  Inability to control while drinking and abstaining from drinking from the first place

i. To assert a constitutional defense, D needs both

3. Distinguished from Robinson:  Robinson punishes status, here, act is punished.

4. Policy concerns:  

i. Compulsion as a defense

ii. Treatment harsher than punishment

ii. Affirmative Conduct and Omissions:  Model Penal Code

1. Art. 2, 2.01:  Voluntary acts

1. A person is not guilty unless his liability is based on conduct which includes voluntary acts or omission of an act of which he is physically capable.

2. Subsection 2:  Acts that are not voluntary

i. Reflex, convulsion, movement during unconsciousness or sleep, hypnosis, movement not the product of the actor’s effort (see Martin)

3. Acts are presumed voluntary unless shown to fall under the exceptions in Subsection 2.

4. Section 1.13:  Act: Bodily movement whether voluntary or involuntary.

2. Problems

1. Habit:  Under MPC, actions done out of habit are voluntary

2. Possession:  2.01(4) provides that possession is an act only if the person is aware of the thing he possesses

3. Hypnosis:  2.01: Not voluntary

4. Sleepwalking

5. Epilepsy

i. People v. Decina (1956):  D found culpably negligent when he, knowing he had seizures, drive on a highway.  NY Court held that he knowingly ran an unreasonable risk of driving.

iii. Categories of Actus Reus problems

1. Actions done mistakenly, accidentally, compulsorily, or under duress

1. Excuse defenses:  Mitigate the responsibility

2. Seizures, convulsions, reflexes, sleepwalking

1. Complete defenses:  Actus reus is a missing element.

iv. Omissions under Common  Law
1. Elements
1. Does D have a legal duty to act?

2. Did the omission worsen the situation?

2. Ways to impose a legal duty

1. By statute

2. Status or relationship (families and common law relationships:  master-servant, innkeeper-inebriated customer, landlord-tenant)

3. By contract

4. Voluntary assumption of care and seclusion of a helpless person.

i. Removing someone from public where others may help them

5. Culpably putting someone in peril

i. If you knowingly or unknowingly put someone in peril, and that peril comes to your attention, you have a duty to take reasonable steps to prevent harm

3. Jones v. United States (1962):  DC Circuit reversed conviction of involuntary manslaughter through failure to provide for child when the jury was not properly instructed on how to find a legal duty

1. Some evidence:  D paid to care for child, D may have voluntarily assumed care and secluded

2. These are Q’s for the trier of fact.

4. Pope v. State (1979):  When D failed to stop a mentally ill mother from beating her child severely in her presence and failed to call the police or seek medical attention for the child, MD Court of Appeals held that D is not guilty of child abuse because she had no duty to act.

1. Felony child abuse requires that

i. D is parent, adopted parent, in loco parentis, or responsible for child’s supervision AND 

ii. Act or omission caused abuse of child

2. Omission element was satisfied

3. Mother was present:  D may not usurp the role of mother w/o proper legal proceeding regardless of mother’s mental health

5. People v. Beardsley (1907):  Mich. Supreme Court held that man has no duty to call a doctor to help a woman (not his wife) who OD’d on morphine.

6. Regina v. Stone and Dobinson (1977):  Queens Bench held that D had a duty when they let a severely anorexic lodger die of starvation after they helped bathe her and called a doctor once, but failed to tell a social worker who came to the home regularly

7. People v. Oliver (1989):  Cal Appellate held that D had a duty when they invited victim, who was drunk, to their home, he OD’d on heroin, and they dragged him to a shed while he was alive to hide him.

8. Only a few states have Good Samaritan laws:  RI, VT, WI

1. Duty to rescue without compromising your own safety

2. American system generally values autonomy over community interests

9. Commonwealth v. Cardwell (1986) PA Super.held that mother has a duty to report repeated rapes of daughter by stepfather regardless of concerns for her owns safety

1. Contrast with Good Samaritan laws

IV. Mens Rea

a. Evil intention or bad mental state

b. D desired to bring about some result from his conduct

c. Common Law

i. General Intent:  Decision making capacity necessary for moral blameworthiness

1. Awareness of one’s conduct or the nature of the acts

2. No particular desire to bring about future circumstances required

3. Negligence/recklessness re: some fact or circumstance.

4. Regina v. Cunningham (1957):  When D convicted of unlawfully poisoning a woman when he ripped a gas meter off a wall to steal coins, Queens Bench overturned conviction when jury was improperly instructed that malice means wickedness and if D does something he knows is wrong he should know that there will be greater harm that results.

1. Jury instruction is insufficient:  jury must find that D actually foresaw the harm but acted anyway- should have known is not good enough.

5. United States v. Neiswender (1979):  When MD Governor Mandel was convicted under federal jury tampering statute requiring that D endeavor to undermine judicial processes, 4th Circuit held that as long as D could foresee that his actions would influence the actions of the attorneys in the trial, and that success in his fraud would result in obstruction of justice, then he has intent to commit the crime

1. Test:  Reasonable foreseeability test:  If D may reasonably foresee that his actions will bring about the criminal result, then D has intent to commit the crime.

ii. Specific Intent:  Specific mental state required under the definition of the particular crime

1. D has some specified purpose in mind, intends some future result or to bring about some future circumstance

2. Actual awareness of some particular fact or circumstance in which the conduct occurs

1. Example:  Rape:  Awareness of the absence of consent.

3. Regina v. Faulkner:  When D accidentally set a ship on fire while trying to steal rum, Queens Bench held that there is no strict liability for greater offense arising out of lesser offenses.

1. Jury should have been required to find either intention or recklessness

iii. Motive

1. Differs from purpose or intention

2. Motive is a secondary intention, removed from the act itself

d. Model Penal Code:  Four Part Culpability Structure- Section 2.02
i. Purpose:  Desire to bring about the result in question with the actus reus

1. Conscious objective:  Actor’s desire

2. Applies to conduct or desire to engage in action/cause result

3. Awareness of attendant circumstances, or hope that they exist

ii. Knowledge:  Awareness
1. Awareness of conduct, attendant circumstances

2. Practical certainty that the result in question will occur

iii. Recklessness:  Substantial and unjustified risk-taking

1. D knew that the action would risk bringing about the result but did it anyway

2. Requires actual knowledge (subjective awareness) of the risk
3. Substantial:  Gross deviation from law-abiding person’s standard

4. Must be aware that the risk is a poor risk to run and that the costs outweigh the benefits (substantial and unjustified)

iv. Negligence:  D should have known the action would bring about the risk
1. Inattention to risk

2. Otherwise, same requirements as recklessness.

3. Santillanes v. New Mexico (1993): When D cut his 7yo nephew’s neck with a knife during an altercation, NM court held that jury was improperly instructed that negligence is a reasonable person standard as in civil cases.  The proper standard is the criminal standard which is higher- gross deviation from reasonable care
v. Risk-running is culpable when it is unreasonable
1. Considerations for reasonableness
1. Probability of risk
2. Reasons why the risk was undertaken
3. Magnitude of risk

vi. Prosecution must show attendant mental state for EACH element

1. Conduct:  What D did or failed to do

2. Circumstances:  Context in which D acted

3. Result:  Consequences of D’s conduct
4. Required mental state may be different for each element

5. Unless otherwise provided, the minimum requirement is recklessness

6. If the legislature assigns a level of culpability to one element but is silent on the others, then the assigned level applies to all elements.
vii. Conditional Purpose

1. 2.02(6):  When a particular purpose is an element of an offense, the element is established although such purpose is conditional, unless the condition negatives the harm or evil sought to be prevented by the law defining the offense.

1. Example   D breaks into a house with an intent to steal, but only if he finds something good.  This is sufficient- purpose of burglary is to prevent crimes in the home

2. Example:  D takes property and intends to keep it unless his inheritance comes through.  Sufficient: doesn’t negate harm

3. Example:  D takes property and intends to keep it but only if it is his own property.  NOT sufficient:  Larceny seeks to protect property interest.  D is outside the scope of statute.

4. Holloway v. United States (1999):  SCOTUS held that when D was convicted under carjacking statute that required “intent to cause death or serious harm,” P need not prove that such intent was unconditional.
viii. Willful Blindness

1. 2.02(7):  When knowledge of the existence of a particular fact is an element of the offense, such knowledge is established if D is aware of a high probability of its existence, unless he actually believes that it does not exist.

2. United States v. Jewell (1976):  When D had a secret compartment in his car that sometimes people put marijuana in for him to transport but he did not have positive knowledge of the presence of marijuana, 9th Circuit held that D willful avoidance of knowledge is not a defense.

3. United States v. Farfan-Carreon (1991):  5th Circuit combined MPC and English rule:  In order to give a willful blindness instruction, evidence must establish that
1. D was subjectively aware of a high probability of illegal conduct AND

2. D purposefully contrived to avoid actual knowledge.

e. Mistake of Fact

i. Common law
1. Honest and reasonable mistake is inconsistent with the mens rea required for the crime.

2. Most jurisdictions allow honest and reasonable mistake of fact about lack of consent as a valid defense to rape.

1. Statutory rape:  Strict liability for the circumstance element of age in many jurisdictions.

3. UK:  Honest belief about lack of consent removes required mens rea for rape

1. D must have actual awareness of lack of consent

2. Regina v. Morgan:  Honest belief is sufficient to raise a valid defense; however, in this case the belief that the wife of an RAF officer consented to sex with multiple partners even though she protested and fought back was so unreasonable that a jury could not have believed the belief was held honestly.

4. Regina v. Prince (1875):  Court of Crown upheld conviction of D who honestly and reasonably believed the girl he was taking from her father was 18 when she was actually 14- act of taking an unmarried girl from her father’s care is wrong in itself; he ran a risk re; the circumstance element of age.

5. White v. State (1933):  D convicted under statute that imprisons men who abandon pregnant wives, OH App. Upheld conviction when husband did not know wife was pregnant because abandoning your wife is a wrong in itself, and D ran the risk that she was pregnant.

1. Culpability applies to leaving, not attendant circumstance of pregnancy.

6. Commonwealth v. Sherry (1982):  MA Supreme Judicial Court upheld D’s rape conviction:  D was properly instructed; honest and reasonable mistake of fact re: circumstance element of consent is not a proper instruction for rape and D did not request it.- D’s defense was that she consented.

7. Actual belief:  What D thought was the case
1. Purely subjective

2. Whether the belief is reasonable is an objective standard.

8. Limits to Mistake of Fact

1. Tyson v. State (1993):  IN Court upheld rape conviction; trial court properly refused “honest and reasonable mistake” instruction D’s testimony was that he obtained and had clear evidence of consent- this is not mistake, but a question of credibility of the witnesses.

i. Sharp distinction between truth and perceptions of truth

1. What if they are both telling the truth?
ii. Mistake of Fact:  Model Penal Code

1. Section 2.04:  Mistakes of Fact and Law.

1. An honest mistake, whether reasonable or not, that negates a required mens rea prevents conviction is proved.

2. Same as “missing element” defense.

3. If a belief is unreasonable, it was likely D was reckless

i. Defense uses the four-part culpability structure instead of honest and reasonable.

2. Reynolds v. State (1983):  AK Supreme Court applied a recklessness mens rea requirement to the circumstance element of consent in a rape case:  Individuals who claim mistake of fact re: consent who show their mistake was both honest and not reckless are entitled to acquittal

1. Means that D was NOT aware of a substantial and unreasonable risk that victim was not consenting.

3. State v. Kelly (1985) WV Supreme court overturned larceny conviction when D’s belief that owner consented to his taking of oak mantle fireplace undercut the required mens rea for the circumstance element of owner’s consent.
1. Honest belief is sufficient

2. Legally protected property interest in larceny v. legally protected physical autonomy interest in sexual assault

f. Mistake of Law

i. Mistake of Law:  Common law
1. Regina v. Smith:  When D installed wallboards that he installed in a rental unit and was convicted under criminal damage act, conviction reversed because he honestly believed he was destroying his own property

1. Mistake re: property law:  Attached fixtures are owner’s property.

2. Statute required intent to destroy another’s property:  mistake of legal principle negates mens rea re: circumstance element.

3. Court read as specific intent statute

2. Hopkins v. State (1950):  MD Court of Appeals upheld D’s conviction for soliciting marriage performance even though State’s Atty told him it would be OK- Ignorance of the law is no excuse; when contemplating how to push the envelope re; a law, consultation with a public official is a data point for consideration when you run your risk.
1. Compare with MPC Type III mistakes of law.

Common Law Mistakes of Fact and Law

	
	General Intent Crime
	Specific Intent Crime

	Mistake of Law
	No Defense
	Honest mistake

	Mistake of Fact
	Honest and Reasonable
	Honest belief


ii. Mistake of Law:  Model Penal Code

1. 2.04(1):  Mistake of law or fact is a defense if it negatives the mental state required to establish culpability of under the statute

1. Missing element defense

2. Regina v. Smith fits here.

2. 2.02(9):  Not knowing something is a crime is not a defense:  Ignorance of the law is no excuse

3. Types of Mistake of Law

1. Type I:  Mistake as to circumstance element of crime under which D is prosecuted

i. Mistake as to presence of circumstance element, and mistake negatives required mens rea = valid defense
Mistakes of Fact and Law under Model Penal Code

	Required Mens Rea
	Mistake of fact or law defense

	Purposely or Knowingly
	Honest mistake

	Recklessly or negligently
	Honest and reasonable


2. Type II:  Mistake about the meaning of the criminal law 
i. No defense per 2.02(9):  ignorance of the law is no excuse

ii. People v. Marrero (1987):  NY court of appeals upheld D’s conviction for possession of an unlicensed firearm, holding that D’s mistaken belief that he was a “peace officer” under the NY Penal Code is not a valid defense.

1. Distinguishable from Regina v. Smith:  Smith’s mistake of law negates the required mens rea re: destroying another’s property; here, Marrero still had the intent to carry the weapon even though he didn’t have the intent to break the law.

3. Type III:  Reasonable reliance on an official statement of law that later turns out to be incorrect:  Valid defense under 2.04(3)

i. United States v. Albertini (1987):  SCOTUS held that D was entitled to a defense when he protested at a naval base in reliance on an 9th Circuit decision that was later overruled.

g. Strict liability

i. No mens rea required

ii. Usually applies in regulatory/malum prohibitum crimes

iii. United States v. Dotterweich (1943):  Company that repackages drugs for manufacturers and uses their labels is strictly liable for complying with the Federal Food, Drug and Cosmetic Act- no mens rea re: whether they knew/should have known the drugs were mislabeled.

iv. State v. Baker (1977):  KS Court of Appeal upheld speeding conviction when D proffered evidence that his cruise control malfunctioned- D is strictly liable for the operation of his automobile, and if he chooses to delegate part of this duty, he does so at his own risk

1. May have ruled differently if accelerator or brake malfunctioned as these are essential to the operation of the vehicle.

v. Limitations on strict liability

1. Morissette v. United States (1952):  When D was convicted of knowingly converting government property for taking bomb casings from an AFB that he honestly believed were abandoned, SCOTUS held that it is improper to apply strict liability to malum in se crimes- P must prove intent for every element, including the circumstance element of taking someone else’s property.

2. State v. Guminga (1986):  MN Supreme Court held that convicting D on strict liability basis for his employee’s violation of alcohol law is a due process violation because crime may carry imprisonment; liberties cannot be revoked for an act that D did not commit or consent to
1. Even if no prison term applied, would count against him in sentencing for future crimes.

vi. Arguments for strict liability

1. Deterrence:  Demands care and attention

2. Administrability:  Costs associated with proving mens rea

3. Low penalties, minimal stigma associated with regulatory crimes

vii. Arguments against strict liability

1. Unlikely to create deterrence: If you’re liable regardless, why waste your time with reasonable care?

2. Accused suffers loss of time, legal costs, stigma of conviction

3. Punishes the morally blameless

4. Possible compromise:  If P proves violation beyond reasonable doubt, allow D to rebut with a preponderance of evidence that he took reasonable care.

V. Homicide

a. Premeditation

i. Attempt to sort the most blameworthy killers

1. Problem:  Is this adequate?

1. Anderson:  Child killer who acted out of sexual frustration and mutilated the body acted spontaneously.
2. Contrast with State v. Forrest: D convicted of premeditated murder for killing his terminally ill father- is he more blameworthy than Anderson?
ii. Commonwealth v. Carroll (1963):  PA Supreme Court upheld conviction of first degree murder when D, after an extended argument with his wife, remembered a loaded gun on the shelf, pulled it down and shot her in the back of the head as she slept.

1. D’s statements are consistent with premeditation

2. Amount of time spent planning is immaterial:  Premeditation can be formed instantly before the commission of the act.
3. Expert witness testimony that D acted impulsively is not dispositive- for trier of fact to evaluate

4. Lack of an escape plan is not dispositive- for trier of fact

5. Acting on a strong impulse is not a valid defense.

iii. State v. Guthrie (1995):  When D freaked out and killed a coworker who was teasing him, WV Supreme Court reversed premeditated murder conviction because the jury instruction was improper:  Instruction that premeditation may form in the instant before the killing fails to distinguish premeditation from mere intent to kill.

1. Premeditation requires reflection

1. Does not require elaborate scheme

2. Problem:  Is this an accurate reflection?

i. Reflection mean tortured conscience, not depravity

2. Spontaneous, nonreflective but intentional killing is 2nd degree

3. Arguments in favor of Guthrie approach:

1. Collapsing distinction btwn intent and premeditation gives jury total discretion re: death penalty

i. This is unconstitutional unless jury is given specific guidance re; aggravating and mitigating factors

b. Provocation

i. Provocation:  Partial defense; reduces murder to manslaughter

1. Excuse defense:  Provoking event overcame D’s self control; impaired decision-making

1. Sometimes framed as justification:  She had it coming.

ii. Reasoning:  Passion produced by the stressor in question is inconsistent with the formation of malice aforethought.\

1. Malice and heat of passion are two sides of the same coin.

2. At common law, one disproves the other.
iii. Categorical approach

1. Girouard v. State (1991):  MD Court of Appeals held that fighting words from wife to husband, even really mean ones, are not sufficient to mitigate murder to manslaughter
1. MD statue limits provocation to traditional classes:  Extreme assault, mutual combat, illegal arrest, injury/abuse of close relative, sudden discovery of spousal adultery (this category was eliminated by legislature)

iv. Non-categorical approach

1. Maher v. People (1862):  MI Supreme Court that evidence that D just found out from a 3P his wife was having an adulterous affair with the victim should not have been excluded because provocation is anything that inflames the passions of a reasonable man- up to the jury to decide what is sufficiently mitigating.

2. Wechsler:  Reasonable does not mean justified, rather that it was a typical reaction

1. Do reasonable people kill under any circumstances?
v. Scriva and Spurlin:  D not entitled to a provocation defense when he accidentally  killed a bystander instead of the person who provoked him.

vi. Model Penal Code
1. Anything can be adequate provocation as long as the other requirements are met

2. Two part test:

1. Was D under extreme emotional disturbance? AND

2. Was  there a reasonable explanation for the disturbance

i. From the standpoint of a reasonable person who shares D’s understanding of the situation and characteristics.

3. People v. Casassa (1980):  When D became obsessed with a woman he used to date, freaked out and killed her when she rejected a gift he offered, NY Court of Appeals upheld D’s murder conviction.  Although he met the first prong of acting under extreme emotional disturbance, his disturbance was not reasonable

c. Unintended Killings

i. Distinguishing culpable negligence and reckless/wanton v. reckless conduct

ii. Andrews v. Director of Public Prosecutions (1937, UK):  Criminal negligence requires a higher degree of culpability than civil tort negligence

1. Must be mens rea

2. Level of disregard for life and safety of others to amount to acrime against the State.

iii. State v. Barnett (1951):  Conduct of the accused must be such a departure from that of an ordinary prudent man as to be incompatible with proper regard for human life

1. Indifference to grave consequences.

iv. Omissions

1. Commonwealth v. Welansky (1944):  When D owned a club where fire occurred on a night when he was not in the club due to flammable decorations, and many patrons and employees died because the fire exits were locked or blocked off, MA Supreme Judicial Court upheld D’s involuntary manslaughter conviction because his wanton and reckless omission created a risk that a reasonable man should have foreseen.
1. Three possibilities for marking distinction between negligence and recklessness

i. Likelihood of harm occurring

ii. Degree of harm/severity of injury

iii. Actual awareness of risk
1. If D is aware of risk, need not meet reasonable man standard
v. Subjective v. Objective Standard of Liability
1. State v. Williams (1971):  When D failed to take their sick infant to the doctor, resulting in his death, WA court of appeals upheld conviction for manslaughter because a reasonable person should have known that the child was in grave need of medical attention.

1. Statute required simple and ordinary negligence

2. Possible interpretations of D’s actions

i. D was not aware of risk- did not think toothache would result in death

ii. D was aware of risk but chose to run it because they feared the welfare dept would take their child

1. Justification v. substantiality:  Compare justification to the level of risk.

vi. Model Penal Code

1. 210.3(1)(a):  Homicide is manslaughter when committed recklessly

2. 2.02(2)(c):  D acts recklessly with respect to the death of another when he consciously disregards a substantial and unjustifiable risk that his conduct will cause the result

1. Nature of risk must be such that its disregard is a gross deviation from the standard of conduct of a reasonable person

d. Felony Murder

i. Felony Murder:  Causing the death of a human being while commissioning the act of another felony

ii. Underlying felony provides the mens rea:  no separate mens rea required

iii. Analysis turns on causation

1. People v. Stamp (1969):  Cal. App. Upheld felony murder conviction when victim who was obese and had heart problems had a heart attack shortly after an armed robbery because foreseeability is not required, just causation

1. This is an outlier:  most courts require direct causation and foreseeability

2. King v. Commonwealth (1988):  VA overturned felony murder conviction when drug traffickers crashed plane into a mountain because the illegal cargo did not make the plane crash any more likely- no proximate cause.

1. Had plane crashed b/c it was flying low to avoid detection, there may have been causation

2. King is closer to most courts’ interpretation of the causation and foreseeability required

i. Generally, courts require factual and proximate cause, and some element of foreseeability.

ii. Exceptions:

1. Take your victim as you find him (like Stamp)

2. When underlying crime is so dangerous that death should have been foreseeable.

iv. Underlying felony must be “inherently dangerous”

1. Examine underlying felony in the abstract:  Dangerous?

2. Underlying dangerous felony shows malice
3. People v. Phillips (1966): When doctor told parents he could cure eye cancer with his treatment, CA Supreme Court held felony murder instruction was improper because the underlying felony was not dangerous and malice/conscious disregard for life required was not established.

4. People v. Satchell (1972):  Possession of a firearm is not an inherently dangerous felony because there are lots of felons who pose no specific danger (securities fraud)

5. People v. Stewart (1995):  When mother went on a crack binge and neglected to care for her child who died, RI Supreme Court rejected CA approach to dangerous felonies and upheld felony murder conviction based on making a child a habitual sufferer

1. Trier of fact should consider the circumstances to determine whether the felony was inherently dangerous in the manner and circumstances in which it was committed

v. Murder must be in furtherance of the underlying felony

1. State v. Canola (1977):  NJ Supreme Court overturned D’s felony murder conviction for the death of his cohort because the shop owner they were trying to rob did not shoot the cohort in furtherance of the felons’ scheme.
2. Taylor v. Superior Court (1970):  CA Supreme Court held that there was probable cause for charge against D for cofelon’s death by the shopkeeper because the cofelon provoked the gun battle

1. P’s theory:  Vicarious liability

2. Mens rea of cohorts transferred to D- horizontal transfer rather than vertically from the underlying felony

vi. Regina v. Serne (1887) When D set a fire (possibly for insurance money) that killed his children, is this malice aforethought?
1. P does not assert that D intentionally killed the child

2. Felony murder:  must be a felony that is dangerous to human life

1. D on notice that his actions may cause death

2. justifies borrowing the mens rea from the underlying act.

3. Two definitions of malice aforethought:

1. Causing death during the commission of a felony

i. Here, the felony is arson

2. Act done with the knowledge that it will probably cause a death

i. Problem:  Reckless is not sufficient to establish malice aforethought

ii. Recklessness:  Depraved and malignant heart

vii. Misdemeanor-Manslaughter Rule

1. Death in the context of a misdemeanor creates the basis for an involuntary manslaughter conviction without proof of recklessness or negligence.

2. In the alternative of criminal negligence in some jurisdictions

viii. Criticisms of Felony Murder Doctrine

1. Most serious offenses are strict liability?

2. Inconsistent with Cunningham and Faulkner:  Wrong to borrow mens rea from one felony and apply it to another just because they are causally related.

3. If the underlying felony is not punished adequately, this should be addressed independently.

4. England:  Abolished due to unfairness of applying strict liability to most serious offenses

5. Canada:  Felony murder is unconstitutional

6. USA:  Statutory reforms

1. Enumerate the felonies; limit to most violent

2. Require independent showing of recklessness

i. Compromise btwn no mens rea and knowledge or purpose

7. People v. Aaron (1980):  MI Court held it is unaceceptable to equate intent to commit a felony with intent to kill or wanton/willful disregard for human life.

1. Rather than transferring the underlying mens rea, interprets the felony murder statute as raising 2nd deg murder to 1st degree (waiving premeditation requirement)

i. P still must prove malice aforethought.

2. People v. Dillon (1983): Rather than adopting Aaron approach, CA imposed constitutional limits- punishment must be proportional to culpability of def. under 8th amendment.

ix. Model Penal Code

1. Murder within the context of violent crimes (rape, armed robbery, arson, kidnapping) creates a rebuttable presumption that the required indifference to human life existed.

1. Not the same as common law felony murder:  No strict liability

2. Adopted in a few jurisdictions.
VI. Affirmative Defenses

a. Burden of proof shifts to D to prove his case

i. May be complete (missing element) defenses.

b. Excuse

i. Excuse defenses are specific to the actor:  Some defect that incapacitates the ability to make a choice that makes the actor less blameworthy.

1. Act is wrong, but D is not responsible

2. Choice must be knowing and unconstrained to be morally blameworthy.

3. Subjective evaluation:  What D thought or intended.

ii. Closely linked to mens rea:  Often suggests the absence of mens rea

iii. Subcategories of excuses:

1. Involuntary conduct

1. Negates choice:  Not assignable to decision-making

2. “Missing element”:  actus reus

2. Bad act produced by constrained choices

1. Decision-making so constrained it was not culpable

2. Cognitive deficiencies:  Constrained by lack of info.

i. Mistake of fact:  Negates mens rea

ii. Duress/coercion:  Forced into bad acts by situational pressures that D believes are real, immediate and pressing (threats to self or family)
3. Irresponsible actors:  Actors who, by virtue of status, cannot exercise rational choice and are not criminally responsible as a matter of law

1. Infants and insanity.

iv. Duress

1. Common law

1. Objective analysis: May consider past threats/violence; no consideration for “nervous disposition”
2. Threat must be imminent.

3. Reasonable person would have been unable to resist the threat
4. Exception:  Does not excuse killing an innocent person

2. State v. Toscano (1977):  In insurance fraud case where D claimed he was threatened into filling out false bills, NJ Supreme Court rejected common law requirement that the threat be imminent, present and pending and applied MPC principles

1. New Rule:  Duress is available in any crime other than murder if D engaged in conduct b/c he was coerced by unlawful force or threat of force that a person of reasonable firmness in his situation wouldn’t have resisted.

3. Model Penal Code

1. 2.09:  Coercion or threat by human actor

i. Assumes choice was not justified/lesser evil

2. 2.01:  Missing Element:  Involuntary Actions

4. Pros:

1. Punishment won’t deter if choice was constrained

2. Retribution requires free choice

5. Cons

1. Faking it:  How can the system differentiate unable to resist v. chose not to resist?

2. Compromise:  Rather than asking whether D lacked fortitude to make the decision, ask whether people in general reasonably would have resisted

i. Specific to D’s situation:  Focus on tangible factors like size, age, health; exclude subjective factors like disposition.

v. Insanity

1. Requires a clear showing of mental disease- “Gross and verifiable”

2. Insanity is a legal concept- goes to moral agency

1. Mental illness is a medical status

3. Focus on the moment when the crime was committed

1. Temporary insanity is not a separate defense:  Defense only concerned w/D’s ability to think/organize behavior when the crime was committed.

2. Does not go to D’s mental status at trial:  This is a capacity question

i. Legal standard:  Can D understand the charges and assist in his own defense?

ii. If he cannot engage rationally, he cannot be tried.

iii. This becomes a civil commitment issue

1. Standard:  Danger to self or others.

2. Btwn reasonable doubt and preponderance

iv. Capacity and sentencing

1. 8th amendment prohibition against executing the mentally ill who cannot comprehend the implication of their actions

2. Retribution:  Wrong to execute someone who cannot understand why he is being put to death.

4. Tests for Insanity
1. M’Naughton Test
i. Two pronged:  Because of the disease, D

1. Did not know his actions were wrong OR

2. Did not know the quality of his act (chokes someone, thinks he is squeezing a lemon)
ii. Standard is knowledge of wrongfulness not lawfulness

1. Command of God cases:  May know it is illegal but think it’s OK b/c God says so

iii. Must be disease, not personality disorder

2. Modified Common Law/Davis:  Adds third prong

i. Irresistible Impulse test:  D lacked volitional control over his behavior

1. Acts impulsively (kleptomania)

3. Model Penal Code

i. Whether D lacked capacity to appreciate the wrongfulness of his conduct

1. Collapses two prongs of M’Naughton

2. test is redundant:  person who thinks squeezing a lemon by definition does not understand his conduct.

ii. Goes further than M’Naughton and Davis.

iii. Distinction between knowing something cognitively and appreciating it

1. Person who cannot appreciate consequences cannot make a choice

a. Children know things but don’t appreciate what they mean:  Knowing your dog died doesn’t mean you understand you will never see it again.

iv. Impairment is a matter of degree

1. Is on/off switch under M’Naughton

2. Inquire into D’s substantial capacity

v. Substantial incapacity to control behavior can be longstanding and develop over time

1. Common law:  Sudden loss of impulse control

5. Blake v. United States (1969):  When D robbed a bank and demonstrated a hx of epilepsy, substance abuse, behavioral problems and schizophrenia marked with psychotic episodes that P argued were a personality disorder not a mental disease, 5th Circuit reversed conviction, rejected Davis (M’Naughton test) and adopted MPC construction of insanity defense.

6. In between Blake and Lyons:  Hinckley acquittal
7. United States v. Lyons (1984):  When D was convicted of securing controlled narcotics and introduced evidence that his addiction resulted from rx and that he lacked capacity from brain damage due to his addiction, 5th Circuit rejected the second prong of the MPC test b/c experts cannot reliably testify about D’s volitional impairment

1. Problems:

i. Risk of fabrication/administrability

ii. Guilty people going free

iii. Jury confusion over inadequate scientific certainty

2. Result:  Irrebuttable presumption that all people act out of free will.

3. Dissent:  Cost of insanity defenses is small:  Doesn’t usually work.

i. Wrong to imprison people who didn’t choose.

8. American Psychiatric Association standard:  Should be acquitted if as a result of mental disease or disability he is unable to appreciate the wrongfulness of his conduct at the time of the offense

1. back to on/off switch:  modified M’Naughton.

9. Other adjustments to insanity defense:

1. Burden of proof:  On D to prove insanity instead of on P to prove sanity; others P must prove sanity by lower standard

2. Disposition:  Automatic civil commitment

3. Guilty but mentally ill alternatives

4. Proposals to abolish:  never went anywhere

10. Reasons for insanity defense

1. Utilitarian:  no deterrence if someone is mentally ill

2. Normative:  Insane are not responsible moral agents

11. What happens to the insane?

1. Guilty but Mentally Ill (GBMI)

i. Rejects underlying assumption that D is not morally culpable

ii. Theoretically incoherent.

2. Civil commitment

i. Sometimes automatic if acquitted for insanity

ii. Sometimes discretionary

iii. Focus is mental state currently and predictively

1. Contrast w/ insanity defense

iv. Problem:  Sometimes spend as much or more time in civil commitment as in jail

c. Justification

i. D’s actions were correct or at least not wrongful.

ii. Objective analysis:  Did D act reasonably given the circumstances

iii. Necessity/Choice of Evils:  Common Law

1. Limited to evils created by non-human means

1. Example:  Lost in woods in snow, break into cabin

iv. Necessity/Choice of Evils:  Model Penal Code

1. 3.02:  Choice of evils:  If the person does the best he can in the situation, he is not accountable.

1. Situation may be created by human or non-human

2. Encompasses self-defense.

v. Necessity and Duress Compared

1. May depend on the source of the crisis

1. Human agent:  Only duress available at common law

2. People v. Unger (1977):  When D escaped from prison b/c he thought his life was in danger, IL Supreme Court held that trial court erred in not allowing the jury to consider necessity defense

1. Here, necessity and duress collapse- Duress or necessity could plausibly apply.

vi. Self-defense
1. Elements:

1. Person faced with a threat of death or serious bodily inj.

2. Threat is immediate and unlawful

i. Cannot use physical force to repel lawful force

3. Responsive force must be proportional

i. Cannot respond to non-deadly threat with deadly force

2. Subspecies of necessity:  Reasonable to choose lesser of two evils
1. Limited by necessity:  When the necessity ends, the justification ends

3. Assessment of need for force must be honest and reasonable

1. D honestly believes he is facing threat
2. Imperfect Self Defense:  Honest but Unreasonable

i. Voluntary Manslaughter:  Honest belief is inconsistent with malice

ii. Involuntary Manslaughter:  Although it was an intentional killing, decision was made recklessly or negligently (functionally, an excuse defense- Cognitive deficiency)

4. People v. Goetz (1986):  NY Court of Appeals reinstated indictment for the subway vigilante, holding that the Grand Jury was properly instructed to evaluate whether D’s belief about the threat was reasonable for a person in his situation
1. NY statute collapsed two prongs of the MPC test.

2. Dershowitz:  Goetz’s subsequent acquittal was jury nullification:  Should not have prevailed on Court of Appeals’ instruction.

5. State v. Kelly (1984):  When D was frequently threatened and beaten by her husband, and he attacked her in the street and D stabbed him, NJ Supreme Court held that battered woman syndrome expert testimony should have been admitted

1. “Learned helplessness” evidence is probative: cuts against state’s claim that a reasonable person would have left.

2. Battered woman:  Justification or excuse?

i. Goes to D’s psychological characteristics 

ii. Cycle of violence goes to justification:  Perception of danger

iii. Criticism:  Collapes the justification that she acted correctly into an excuse that she was damaged.

6. Bystanders

1. People v. Adams (1972):  When D used deadly self-defense against an attacker and accidentally killed a bystander, IL App. Held that D did not have time to contemplate her duties and acted reasonably.

i. Rejected P’s argument that although the force was justified, it was also reckless because of bystanders.

ii. Jury question re: whether risk was justified.

7. Duty to Retreat

1. Elements:

i. When D intends to use deadly force (triggered by assailant’s force), and 

ii. D has actual awareness of opportunity to safely retreat and

iii. Opportunity to retreat is in fact available.

2. Common law: Must retreat b/c self defense arises out of necessity- no necessity of you may safely leave

3. Castle Exception:  No duty to retreat in your own home

i. Problem:  Family violence?

4. Rejected in some jurisdiction b/c “real men don’t retreat”

5. State v. Abbott:  When D fought neighbors (question to whether it was on shared driveway or D’s property- relevant to retreat), D convicted of aggravated assault against the son but not the parents

i. Theories:

1. Excessive force:  Son used fists, D injured him w/ hatchet.

a. No excessive force if on D’s propert

2. Duty to retreat: If on common driveway

a. Doctrine of Initial Aggressor:  

8. Doctrine of the Initial Aggressor

1. If you start the fight, you can’t claim self-defense.

2. Nuanced view:  Introduction of deadly force is like a whole new fight with a new aggressor.

9. Model Penal Code

1. 3.04(1):  Otherwise unlawful force is justified when D believes that the force is immediately necessary to protect himself.
i. Belief must be justified by D’s honest belief, and belief must be formed reasonably

ii. If belief is reckless or negligently formed, there may be liability of reckless or negligent crime.

2. 3.04(2):  D may respond with unlawful force when facing a threat but may upgrade to deadly force when facing death, serious injury, kidnapping or rape.
3. Criticism:  requirement of non-deadly force places smaller people and women at greater risk of unlawful non-deadly assault.

i. MPC addresses this by allowing deadly force in response to kidnapping and rape.

VII. Liability for Attempts

a. Attempts are crimes other than the direct commission of a full, complete offense.

i. Solicitation, aiding and abetting, accessory, conspiracy, attempts.

ii. Involve mens rea and actus reus

b. Attempts involve some sort of failure

i. Failure of perception:  D’s mistake about surrounding circumstances

ii. Interruptions in causation

1. In crimes with result element (murder)

iii. Failure to complete all required conduct

1. Focus on actus reus:  Did D commit enough conduct to move beyond preparation into attempt?

c. Mens Rea in Attempts

i. Higher mens rea requirement than for commission of the offense.

1. Attempted murder:  Requires purpose to cause death

1. Extreme recklessness is sufficient for murder conviction

2. Smallwood v. State (1996):  When D raped women and knowingly exposed them to HIV virus despite warnings to practice safe sex, MD Court of Appeals overturned attempted murder conviction because death is not the natural and probable consequence of his act, and there is no other evidence from which to infer a specific intent to kill

1. Death by HIV too remote, not a probable outcome from single exposure

2. D’s actions entirely explained by his intent to rape and rob

3. Hypo:  Could D be charged with murder if victim contracts AIDS and dies, since he was reckless?

i. Causation might be difficult, but maybe.

ii. Reasoning

1. Linguistic:  Attempt requires volition

2. Moral:  Worse person for intending to bring about bad act

3. Predictive/Utilitarian:  Purposeful attempts are more likely to be successful than conduct undertaken recklessly

iii. Some jurisdictions moving away from the specific intent requirement

1. People v. Thomas:  CO Supreme Court applied the mens rea required for the target offense:  This is sufficient to show D took steps toward committing the offense

2. Problem: May sweep in those who shouldn’t be convicted

1. If your jurisdiction recognizes felony murder, isn’t any armed robbery an attempted murder?

d. Actus Reus in Attempts

i. Dangerous Proximity Test
1. Seriousness of crime

2. Apprehension/fear felt by victim

3. Some other harm than the target offense occurred

4. People v. Rizzo (1927):  When D went looking for victim to rob him but was picked up before he found him, NY Court of Appeals held that D’s actions were too remote from the commissioning of the crime to support attempted robbery conviction

1. Failed 2nd and 3rd prong of dangerous proximity test

ii. Equivocality/res ipsa test:  Does D’s completed conduct speak for itself and support a jury finding that he intended to commit the crime?

1. Intent must be the ONLY inference form D’s conduct

2. State v. Duke (1998):  When D flashed his lights as he agreed to signal what he thought was a 12 year old girl but was actually a sexual predator sting, FL App overturned attempted sexual battery conviction because D was too remote from the consummation of the act.

iii. McQuirter Test:  Conduct must be sufficient to PERMIT an inference of mens rea.

1. This is an outlier.  Most jurisdictions require more.

2. McQuirter v. State (1953): When a white woman freaked out because a black man was following her on the street, AL Court of Appeals upheld attempted rape conviction because jury is permitted to consider other factors (race) when considering whether D had mens rea 

1. Contrast w/Duke:  Duke ignores obviously dangerous behavior, while McQuirter requires no actus reus

iv. Model Penal Code

1. 501(c):  Attempt requires a “substantial step” toward committing the crime

2. Substantial step:  That conduct which strongly corroborates D’s criminal purpose

1. 501(2):  Illustrative examples: Lying in wait, following victim, searching for victim, enticing the contemplated victim to go to the place contemplated for the crime, possession of materials or instruments, etc.

3. Less demanding than equivocality

1. Need no exclude other inferences

e. Abandonment at Common Law

i. No concept of abandonment

ii. Once actus reus is committed in concurrence w/mens rea, no turning back.

iii. Thus, the line between preparation and attempt is further down the temporal path.

f. Abandonment under Model Penal Code

i. 5.01(4):  D may avoid liability for attempt by voluntarily and effectively renouncing his criminal purpose
ii. Abandonment is a complete defense even beyond the preparation stage

1. Thus, less pressure to push attempt further down the continuum

iii. Must be voluntary

1. Saw the light and realized actions were wrong

2. Abandonment due to unfavorable circumstances doesn’t qualify

iv. Subjective determination:  What D actually thought

g. Punishing Attempts at Common Law  
i. Attempt is a misdemeanor, you are punished accordingly.

ii. Most US jurisdictions: Punishment for attempts is lower than completed crimes
1. CA:  Half the Punishment

2. NY:  One sentencing grade below completed crime

iii. Reasoning:  Instincts about actual harm v. attempted harm

1. Punishment as revenge

h. Punishing Attempts:  Model Penal Code

i. Attempts and completed crimes punished the same

1. Exception:  Death Penalty

ii. Reasoning:  D’s are identical in mens rea and often committed the same actus reus

1. D shouldn’t get a break b/c chance prevented completion

VIII. Theft Offenses

a. Theft at Common Law

i. Different crimes developed to protect different legal interests

ii. Many jurisdictions consolidated and codified the offenses into a unified statute

iii. Oldest theft offenses:  Robbery and Larceny

b. Larceny

i. Taking of property against the claim of ownership w/o the owner’s consent

ii. Elements:

1. Asportation

1. Commonwealth v. Tluchak (1950):  When D did not leave items in a home they were selling per verbal contract, PA Superior Court overturned larceny conviction because the times were not taken from the purchaser- rather, they were never delivered

i. D had possession and custody of the items even if he did not have title.  Maybe unlawful conversion, but no interference w/possessory rights.

2. Moving property against a claim of right.

1. Topolewski v. State (1906):  When victim consented to the moving of three barrels of meat in order to bust their employee, Supreme Court of WI held that consent always defeats larceny.

iii. Protects the possessory interest

iv. Asportment:  Physical taking of the property

1. If you don’t move the object out of the control of the owner, you have not substantially interfered with the possessory interest

2. Liberalized in most jurisdictions:  D’s assumption of control over the property is sufficient.

1. People v. Alamo (1974):  NY court of appeals held that getting in a car and starting it is sufficient for asportation

2. Shoplifting:  Assuming control in a way that is not consistent with the implied consent- cart v. pocket.

3. Custody:  Actually physically having something

4. Possession:  Lawfully having custody

v. Bailments

1. Property given temporarily with the understanding it will be returned at a fixed time

2. Misappropriation:  Failure to return the property or misuse

vi. Larceny v. Extortion

1. If owner consents due to threats, it still isn’t larceny

2. Statutory fix:  Extortion- consent obtained through improper means

3. Not the same as robbery:  Robbery is also a taking w/o consent.

c. Robbery

i. Taking of property by force or threat of force

ii. Protects possessory interest and the right to be free from violence.

d. Embezzlement:  Wrongful conversion of someone else’s property under circumstances when D has legal rights over the property

i. Bankers, accountants, attorneys, trustees

IX. Group Criminality

a. Holding Groups Responsible for Individual Acts

i. Elements of Corporate Liability

1. Crime committed by employee or agent

2. Acting within scope of employment

3. Intent to benefit the corporation

ii. New York Central and Hudson River Railroad . United States (1909):  NY Court of Appeals held that corporations are liable for the acts of agents within the scope of employment
1. Deterrence:  Only way to deter human agents is to punish the organization

1. Difficult to identify individuals responsible

2. Fairness:  Individuals act in furtherance of corporate interest; corporation motivates individuals to take actions

iii. United States v. Hilton Hotels (1972): 9th Circuit held that corporations may be held liable for the acts of agents within the scope of employment even if they act against supervisory instructions and company policy
1. Exception:  Acting out of personal anger- not in furtherance of corporate objective- outside scope of employment.

iv. What about malum in se crimes?

1. Sometimes should be accountable- bribery

2. On other occasions, not useful because can’t jail a corporation

v. Model Penal Code

1. 2.07:  Respondiat superior for minor infractions and non-Code offenses when agent acts within course of employment
2. For malum in se crimes:  Corporation only liable if conduct was authorized or tolerated by the board or a high managerial agent.

1. High managerial agent:  Title v. Function

i. Function is preferred approach:  Whether agent had the authority to bind the corporation.

2. Commonwealth v. Beneficial Finance (1971):  MA Supreme Judicial Court held that in order for corporation to be held responsible for true crime of bribery, must be a high managerial agent
3. 2.055:  Affirmative defense for regulatory offenses:  Due diligence

b. Individual Responsibility for Corporate Crimes

i. Gordon v. United States (1954):  10th Circuit held that constructive knowledge is permissible basis for liability when partner convicted for unlawful rebating by other partners/employees
1. Employer had a legal duty to keep records- if there is a legal duty to have knowledge, there is presumption that D has knowledge

2. Problems:

1. Knowledge only may be imputed to the corporation not the individual

i. Humans may have actual knowledge- this is necessary for blameworthiness

3. If crime requires mens rea, actual knowledge required

4. SCOTUS REVERSED for these reasons

ii. United States v. Park (1975):  SCOTUS upheld conviction when D omitted a required duty imparted by his authority within the corporate structure and had actual knowledge of the problem.
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