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MD – Maryland; SI – Security Interest; SC – secured creditor; SP – secured party; T/E – tenancy by the entirety; DIP – Debtor in Possession; TIB – trustee in bankruptcy; FMV – Fair Market Value; Ct, ct – court; MD – Maryland; GUSC – General Unsecured Creditors; DSO – domestic support obligations (including child support, alimony, etc.)
I. INTRODUCTION
a. Focus on the code and structure of the rules
b. More than 1 million file bankruptcy historically in US per year

i. MD has its fair share ( 35K+ in 2005
1. half were husband-wife joint cases, so more people involved than you think

c. ***Key statutory changes by Congress in 2005 

i. in response to spikes in bruptcy cases in recent years

ii. after new 2005 law, saw sharp dropoff in bruptcy filings and numbers have stayed low

1. Congress made it more difficult to file

d. Bankruptcy tends to be very cyclical 

i. Highest numbers in march-april due to post-holiday bump

ii. Numbers drop in the summer and December is traditionally a slow year

e. Why do people file for bruptcy?

i. Lots of dischargeable unsecured debt
ii. In this day and age, credit is very easy to get and can lead to bankruptcy

1. interest rates also affect credit and bankruptcy

2. credit scores are very important these days ( making payments in a timely fashion
iii. unemployment and related factors

iv. other theories ( attorney advertising on TV and the Yellow Pages; also, lessening of the stigma associated with filing bankruptcy (even rich people with lots of debt file)

f. Players in the Bankruptcy System:
i. The Bankruptcy Court ( the Judge!!

ii. Debtors

1. as well as DIPs – debtor in possession, in essence they act as a Trustee

iii. Creditors

iv. Trustees

1. the US trustees (like Prof. Mark Neal)

a. representative of the DOJ

b. they appoint the case trustees

2. Case Trustees ( usually lawyers and accountants

a. Different types for different bankruptcy Chapters, i.e. 7, 11, 13, etc.

b. They actually administer the cases and deal with the assets

c. Get paid from assets they get from the creditors

d. Commission-based

v. Finally, have creditors’ committees, e.g. in Ch. 11

g. NOTE:  Bankruptcy involves many areas of law ( the bankruptcy code overlays other systems of law

i. IP, Torts, Family, Property, Employment, Criminal, **Tax, Contract, Ethics Law, etc…

h. Bankruptcy also relies heavily on State Law

i. Bruptcy looks to state law for many of the substantive rights of the parties
1. e.g., definition of property is based upon state statutes and case law

2. T/E exemption is based on state law

ii. Exemptions is a bruptcy issue but it can incorporate state property law

iii. Leases are also important in many bankruptcies
iv. Bankruptcy is federal law, no doubt about that

1. it is supreme over state law through the supremacy clause

i. Basic Secured Transaction Concepts (based on state law/UCC)
i. All debts can generally be divided into two categories:  secured and unsecured
ii. Unsecured Transactions and Debt
1. Defined ( any transaction involving an advance of value (usually money) made against some future promise or performance that are not guaranteed or secured by any collateral
a. e.g. a demand note ( payable on demand

b. without collateral, the debt is unsecured

c. you can sue and get a judgment and take it to the sheriff ( post-judgment collection

i. but if the debtor is judgment-proof, then creditor is screwed and judgment is worth nothing

2. what alternatives does an unsecured creditor when he or she can recover nothing, or when it is hard to recover something from the debtor?
a. Sell the debt to someone who specializes in collection possibly (?)

b. You can wait

c. Make a notation on the debtors credit report

d. **BUT YOU CAN’T GET THE MONEY NOW
iii. Secured Transactions and Debt
1. Defined ( any transaction involving an advance of value (usually money) made against some future promise or performance that is guaranteed or secured by collateral
a. E.g., a promissory note, on demand, with a security agreement (a contract) that secures the loan with a printing press as collateral; thus a security interest is created in the printing press to secure repayment of the demand note

2. governed by Art. 9 of the UCC for personal property collateral (MD version is in Title IX of the Maryland Commercial Law Article)

3. UCC ( set of scholarly texts to bring uniformity to state laws and foster interstate commerce

a. Each individual state must adopt thru its legislature before it takes effect

b. Not entirely uniform ( state legislatures made adjustments

4. Default ( UCC is silent on this; parties bargain for what constitutes default in the security agreement contract (i.e. list events of default)

a. Almost certainly, failure to make payment constitutes default
b. Assuming financing statement was filed, what can SC do?

i. SC can repossess the printing press from above example ( Self-Help without prior notice unless:

1. the parties agree to notice in the sec agreement (but lenders never agree to this)

2. or if there is a breach of the peace

a. i.e. a verbal confrontation will likely constitute a breach of the peace

b. essentially, any protest by any person there present, but if protest is after creditor has already repossessed, then it’s too late for debtor

3. Note, that SCs can be very clever with repossession, many tricks

ii. Another option is for SC to enter into a forbearance agreement that states that SC will not repossess if debtor pays

iii. SC can also sue for the money, and SC has to do this if they can’t repossess without a breach of the peace

1. In personam rights ( the money owed

2. In rem  rights ( the SI in the printing press

5. Under UCC Art. 9, only personal property can be collateral

a. i.e. tangible property, like goods and machinery

b. and also intangible property, like accounts receivables (A/R)

c. does not include real estate or cars!!

6. After repossession, SC can do several things:

a. Sell the collateral so long as the creditor does so in a commercially reasonable manner

i. Depends on the type of collateral and the market for it

ii. There are other requirements in the sale process, but it’s beyond the purview of this course

b. Strict foreclosures ( SC can keep the collateral and forget the rest of the debt

i. This is rare!

ii. Exception for consumer goods

7. if you sell the collateral, the proceeds are distributed in a certain priority:

a. first, pay off expenses of repossession and the sale

b. second, pay the debt owed to the SC

c. third, any debts owed to subordinate SCs with subordinate liens

d. after any other creditors, what’s leftover goes to the debtor

e. if there is a deficiency, i.e. SC does get full debt back, then the SC can sue debtor for that deficiency

8. Perfection
a. Purpose of perfection ( lien is never secret between debtor and creditor

b. Generally, perfection does not affect the rights of the original parties, i.e. the debtor and creditor

c. Definition ( process the parties must go through to make sure that the creditor’s SI in the collateral is good again most of the rest of the world (most b/c there are some exceptions including a trustee in bankruptcy)

i. Gives the SC more rights than prior to perfection

d. Adding to above hypo: if debtor sells printing press to someone else, then:

i. If no financing statement, SC is in big trouble unless the buyer has actual knowledge of the original SI in the printing press

1. if no knowledge on the part of the buyer, then can take title to printing press free and clear of SC’s lien as long as the buyer paid something for the collateral

a. i.e. a 3rd part purchaser for value without notice takes the collateral free and clear of the unperfected SI

ii. If there is financing statement, then SC can repossess or seek other remedies from buyer/debtor

e. So SCs are further bifurcated into perfected or unperfected SCs

i. In many cases, being an unperfected SC is like being an unsec cred

f. Perfection is accomplished in 3 main ways:

i. Usually, you file a financing statement to perfect and put the world on notice ( refer to state law (in MD, at SDAT)

ii. By possession

iii. Automatic perfection ( See § 9-309, occurs in special instances

1. most commonly, a PMSI in consumer goods

2. a PMSI ( the debtor borrows the money and purchases the collateral from the same entity (like at Sears)

3. Non-PMSI ( when money is used from someone else to purchase a good/collateral from another seller (i.e. use the bank’s money to purchase a good from someone else)

iv. For real estate, you will file in the land records office in that county
II. LEVERAGE & COLLECTION METHODS & POST-JUDGMENT REMEDIES (STATE LAW)
a. Leverage basically refers to the type of pressure that a creditor can place on a debtor to pay
i. The better position the creditor is in, the more leverage they have 

ii. In most situations, creditors avoid courts in debt collection process because of the high cost of litigation ( place pressure on the debtor in other ways

iii. Indirect leverage in the legal system

1. sometimes state statutes help especially in the context of employment and family law

b. Restrictions on Nonjudicial Collection (the statutes)
i. Usury Laws
1. basically controls certain types of predatory or extremely high interest rates ( if determined to be usurious, debt would be deemed uncollectible
2. today, not much impact because of Supreme Court decision Omaha Bank in which the court concluded that the bank charge whatever rate is legal in the bank’s home state (and not where the debtor is located)

ii. Fair Credit Reporting Act
1. well-established credit reporting agencies help creditors report bad debtors to everyone
a. helps create leverage upon debtors to pay
2. statute was passed to prevent abuses
a. two principal themes ( giving the debtor access to the credit report information and prescribing procedures to assure the accuracy of the information in the file
b. if a user of credit information takes adverse action based on the info in the consumer reports, then they must notify the debtor of this (i.e. of the bad debt that lead to their decision/action)

c. plus the act provides for grievance procedures for consumers ( dispute info

d. imposes liability for noncompliance of the statute

iii. Fair Debt Collection Practices Act
1. 3 main forms of compliance:
a. when collecting, must identify that you are the debt collector

b. advise a debtor that he/she has a right to verify and dispute the debt

c. avoid harassment, false representations, misrepresentations, unfair practices

2. plus, a requirement that collection agencies verify the accuracy of debt information and limitation on collection agencies bringing lawsuits in forums far from the debtor
3. Act provides for both FTC and private enforcement actions with the recovery of actual damages, costs, and $1000 statutory damages for violations (1 yr SOL though)
4. Heintz v. Jenkins:  applied FDCPA to attorneys
a. Facts – attorney sent letter to debtor asking for loan repayment as well as an insurance payment to keep the car insured; yet the insurance not only covered loss/damages but it also insured the bank for the debtor’s failure to pay the loan itself and the P/debtor argued that this amount was not authorized by the original loan agreement, thus violating the Act (amount of debt was false)
b. Ct looks to plain language of statute and congressional intent in repealing an exemption for lawyers
5. Note that this statute applies to debt collectors, i.e. someone removed from the debt; debt owners are not covered by the statute (law only applies to debts that are due to ANOTHER)
a. Thus a bank is a debt owner of its own debt and they are not a debt collector

b. Congressional policy to encourage people to sue on their own debt as owners rather than farming it out to a collection agency

i. Plus, collectors are paid by the percentage and the more they “stiff-arm” and recover in debts, the more they get paid, thus it makes sense to regulate them

iv. Maryland Fair Debt Collection Practices Act
1. attorneys are subject to this also
2. definition of “debt collector” here

a. means a person trying to collect an alleged debt arising out of a consumer transaction 
i. this includes everyone including debt owners themselves!

ii. But only for consumer not business debts
3. Damages, see 14-203

a. A lot more mush than the federal version ( involves “mental and emotional distress,” i.e. tort terms

v. As an attorney, you must give notice on the least sophisticated consumer standard ( has to be understandable by the least sophisticated consumer

c. Post-Judgment Collection/Remedies (State Law)
i. Judgment ( an order entered by a court (a mere direction to pay is insufficient)

ii. The Law in the Context of the Relevant Maryland Provisions
1. Md. Cts. & Jud. Proc. § 11-402(b) ( Judgment Constitutes Lien,original entry judg
a. Judgment is automatically indexed and recorded in that county
b.  “a money judgment of a court constitutes a lien to the amount and from the date of the judgment on the judgment debtor’s interest in land located in the county in which the judgment was rendered except a lease . . .”
c. HYPO:  e.g., house worth 700K with a first lien on it of 400K leaving 300K in equity
i. Judgment of 500K attached second lien to the house

ii. If house is sold, first lien creditor gets 400K, judgment lien creditor gets 300K and is left with a 200K deficiency ( so judg cred can go after other property of judgment debtor to cover deficiency

d. SUPPOSE property is leased then it is still “interest in land,” but there are exceptions in the statute:

i. “a lease 
1. from year to year OR 
2. for a term of not more than five years and not renewable.”
ii. E.g. a 99-year ground rent is not exempted from the statute

e. IF house is not in the judgment debtor’s name, then the judgment lien does not attach

f. IF prior to entry of judgment, judgment debtor sells interest in land to someone else, then judgment lien doesn’t attach

2. § 11-402(c) ( Judgment of Another Court
a. just index and record the judgment in the other county and it constitutes a lien in land in that other county just like a 11-402(b) court of original entry judgment
3. § 11-802(b) ( Foreign Judgment (i.e. federal or another state) can be brought to Maryland and recorded and enforced in Maryland
4. § 11-403 ( Personal Property, NOT LAND
a. no automatic attachment, must levy on the property

i. Implementing document is called a WRIT OF EXECUTION ( this is what sheriff gets from the court

ii. Fi. Fa. ( personal property levy, writ of execution

b. Md. Rule 2-642(b) ( done through the sheriff by levy pursuant to a writ of execution
i. Must have description of property entered on a schedule
ii. Then must remove the property, OR
iii. Affix copy of the writ and schedule to the property, OR

iv. Post notices of writ of execution and schedule with labels affixed to each item of property, OR

v. Post without labels if not practical

c. Judg cred’s lien attaches to the property when the sheriff levies on the property according to 2-642(b)

d. 2-642(c) ( sheriff can also levy and leave the property where found if property is possession of some other third party
e. 2-643 ( Release of Property from Levy

i. (a) ( when judgment is satisfied

ii. (b) ( by positing a bond in amount to satisfy the judgment and costs

iii. 2-643(c) ( judg debtor can file motion to release property from levy based on 6 grounds:  

1. judg vacated, expired, satisfied

2. exempt property
3. creditor failed to comply with the rules

4. other property sufficient in value will remain under levy

5. undue hardship and debtor makes other property available for levy
6. levy exists for 120 days without sale, unless court extends time for good cause

iv. 2-643(d) ( election of exemptions by judg debtor

v. 2-643(e) ( third parties can file motions if property was wrongfully taken

vi. (f) ( provides for a hearing

f. 2-642(e) ( requires sheriff to file a RETURN, together with the schedule, listing what was captured by the sheriff’s levy
i. 2-641(b) ( must file the return in the other county also

g. 2-632(b) ( stay of enforcement of money judgment for 10 days
i. for attorneys, breaking this will lead to malpractice claims
ii. gives some time to debtors to pay judgment and allows for post trial motions and other motions (appeal will stay enforcement with posting of a bond)

5. GARNISHMENT (and attachment of bank accounts, wages, etc.)
a. This deals with the non-tangible forms of property that creditors go after
i. Wages ( creditors will look at credit report to see where you work; they will also ask you in your application for credit

ii. Stocks, bonds, royalties, etc.

iii. **Bank Accounts**

1. sometimes found in credit report

2. or if the lender is a bank, they can look at their own accounts to see if debtor has one

3. these will also be listed in an application for credit

4. asset searches and geographic searches where they live/work

b. Writ of Garnishment (or Attachment)
i. Typically used to “attach” debts owed to the debtor for the benefit of the debtor’s judgment creditor
ii. RULE: A judgment creditor cannot obtain rights against a garnishee which are superior to those rights which the judgment debtor held at the moment of the garnishment
1. garnishing creditor stands in the shoes of the debtor

iii. The court will issue such writs for you to serve on the bank

c. Md. Rule 2-645(d):  can’t just mail the writ it to the bank, you must send it to a special recipient

i. For corporations, see 2-124(d): must serve process upon its resident agent (see State Dep’t of Tax/Assessments for resident agents)
d. 2-645(e):  Garnishee must file an answer

i. Note, garnishment is essentially a separate lawsuit after the initial judgment is rendered

1. Writ/complaint; service of writ/complaint; answer; then another judgment if trial is needed for garnish.

e. 2-645(j):  Judgment against garnishee

f. 2-645(i):  Judg debtor is allowed to contest garnishment if he/she feels as if there are improprieties under 2-643

g. Wage Garnishment
i. Service of process is again necessary, just like bank accounts

ii. Same Md. Rules apply, see 2-645

iii. Collection and payment is somewhat different

1. Md. Comm. Law. § 15-603(a): employer will have to withhold debtor’s wages and remit them to the creditor

2. if employer fails to pay, then ER can be liable for full amount of garnishment to the creditor

iv. What about two garnishments at the same time?  Pro rata?

1. § 15-603(b): first, pay the one that was received first, i.e. the one served on employer first; pay the next one once the first one is satisfied
v. Exemptions, see § 15-601.1: exemption from attachment for wages
1. usually about 75% is exempt, if not more

2. this is after paying for other deductions withheld by law, such as taxes, medicare, fica etc. (and even alimony and child support)

vi. § 15-606:  employer cannot fire employee because attachment/garnish.

1. but if the EE has 2 in the same year, then can be fired

vii. Webb v. Erickson
1. Judg creditor gets default judgment against garnishee for full amount owed against judg debtor

a. Garnishee had ignored garnishment, but now doesn’t want to pay after default judg b/c judg cred had started collection proceeding against garnishee

b. special facts here:  garnishee has serious medical condition, divorced, lost kids, and he didn’t understand the writ/summons plus language of summons didn’t make sense

2. Draconian result was averted by Arizona high court

a. Garnishee wants default judg overturned and this court did so ( took a liberal view and looking at all the facts overturned the lower ct b/c concluded that garnishee didn’t understand what was required of him (excusable neglect)

b. It was the many factors together that lead to this result

c. Plus, garnishee didn’t even know that he owed money to the judg debtor in the first place

iii. ASIDE:  Joint Tenants, Tenants in Common, and Tenants by the Entirety Properties
1. Tenants in Common Property ( e.g. 50/50 interest between 2 people, divisible
a. If there is judgment against one of them, then judgment lien is against 50% of the property

b. If property was transferred after liens attach, the lien goes with the property

2. Joint Tenants Property ( the tenants own the property jointly together, i.e. each has an undivided interest in the whole
a. Prof cited case, Eastern Shore Corp. v. Bank of Somerset, 253 Md. 525

i. Basic fact:  joint tenants property sold after judgment but before sheriff’s levy

ii. HOLDING: Basically judgment creditor must levy for judgment to attach to joint tenants property, but they must do so before a sale for the judgment to attach to joint tenants property
1. in essence, the levy process severs the unities and then you can become a tenant in common

iii. a sale before levy results in the judgment creditor losing out ( i.e. cannot enforce judgment against the property/new buyer
b. note #1:  that if there is just a single tenant, then a properly indexed and recorded judgment results in a judgment lien

i. as long as the date of judgment is before the sale, then the judgment lien attaches, and buyer takes property with the lien
c. note #2: if property is owned as tenants in common, then judgment creditor can attach lien on their debtor’s interest as long as sale was not prior to entry of judgment (i.e. buyer takes property subject to a lien covering the judgment debtor’s interest)
3. Tenants by the Entirety ( property held jointly by husband and wife
a. 5 unities established by common law ( time, title interest, possession, and marriage
b. this is discussed below in the outline in more detail
III. EXEMPTIONS & JOINT PROPERTY (Tenants by the Entirety, T/E)
a. Exemptions

i. Basically, money property that creditors can’t reach because of state laws

ii. POLICY ( debtors need basics to live

1. benevolence and allow debtors to get back on their feet

2. and b/c we don’t want them to become a complete burden on society/communities

iii. These vary widely from state to state and between the federal and state laws

1. in MD, the exemptions arise from the MD Constitution


a. protect from execution a reasonable amount of property of the debtor

2. on the other hand, MD has no homestead exemptions

a. Texas and Florida have huge homestead exemptions

i. In FL, no limitation in value if you are below half an acre

3. Federal bankruptcy code sets uniform federal exemptions, but states can opt-out of these exemptions and thus deny bruptcy filers federal exemptions (only state ones would then be available) ( 35 states opt out, including Maryland, 11-504(g)
iv. Exemptions DO NOT apply to corporations, only flesh and blood humans

v. Maryland Provisions
1. Md. Cts. & Jud. Proc. § 11-507

a. exemptions do not apply to consensual, i.e. security, agreements ( mortgages and SIs

2. § 11-504 provides the MD Exemptions and only these can be used in bruptcy
a. Value is FMV on date of filing of bruptcy petition, or on date of execution or some other judicial process
b. Unlimited vs. Capped Exemptions
i. Capped
1. cash, or cash equivalents, is capped at 6K
2. furniture up to 1K
3. tools of the trade up to 5K
ii. Unlimited
1. money payable in event of sickness, accident, injury, death, etc. gets an unlimited exemption
a. Note, this one has its limits in bankruptcy ( equitable reasons not to exempt some stuff
2. home health aid for debtor and dependents of debtor
3. also see 11-504(h) ( unlimited exemption for retirement accounts if set up and maintained in accordance with IRS regs
a. Note, there are some complexities, but this is usually true
b. Mutual fund accounts are not exempt
c. (b)(2) ( “death of any person”
i. Prof calls this a glitch in the statute ( very broad
d. Wage attachments are not exempted, 11-504(e)
e. 11-504(f) ( gives an extra 5000 for a debtor in bankruptcy
3. see chart for MD Exemptions Summary
	EXEMPTIONS
	MD State Law
	Bankruptcy 11-504(f)

	No Trade or Profession
	7K/14K for dual couple
	$12K/24K for dual couple

	11-504(b)(1) Trade or Profession
(very hard to get to get in MD)
	12K/24K for 2 debtors
	17K/34K for 2 debtors


vi. Partially Exempt Property and Security Interests in Exempt Property
1. If there is a dollar value limit on the exemption, then the property worth more is only partially exempt
a. usually, property can still be levied on and sold, and the exemption attaches up to the dollar limit and this goes to the debtor

b. note, if the dollar value of the property does not exceed the exemption limit, the debtor keeps it

2. SIs ( exemptions do not apply to these
a. The secured party moves ahead of the debtor and TIB
i. Only when the value of the car exceeds the sum of the allowed secured claim and the debtor’s exemption would the TIB be able reach any value from the property

b. HYPO:  Car has FMV of 10K
i. If there is a lien of 11K on it, after default, SC can take the car without exemptions ( voluntary lien
b. Joint Property: Tenancy by the Entirety Property (T/E)
i. Discussed in the context of 2 cases in Maryland
1. In re Ford
a. Facts:  only one debtor, husband, filed for bankruptcy; assets at issue are house, car

b. Debtor argues that T/E property is exempt under MD nonbankruptcy law while trustee claims that MD common law inapplicable in bruptcy

c. Ct holds three things:

i. Filing of bruptcy case does not sever T/E unities (IRS can do it, special)

ii. T/E property is property of the estate under § 541 of the Code

iii. But, T/E property may be exempted under § 522 by the debtor

d. Note, that with cars and other property, title is not determinative of who owns the property ( have to look at joint bank accounts, etc. to see if it’s T/E

2. Sumy v. Schlossberg
a. Companion case to Ford, and here the individual debtor tries to extend Ford and block joint creditors from reaching T/E property
b. Ct says no way, sticks to state rule that joint creditors can reach T/E property
i. So the trustee can administer joint property for the benefit of joint creditors

ii. If debtor and non debtor spouse are jointly indebted, then property cannot be exempted under § 522(b)(2)(B)

ii. RULE:  Property held by T/E is completely exempt from creditors who only have a claim against one spouse (i.e. a single creditor).
1. one exception: the IRS can pierce it to get to it, highly uncommon

2. this is true both at state courts and in bankruptcy

3. this is why lenders/banks make both the husband and wife sign on the mortgage ( makes them a joint creditor and then they can go after the house

4. POLICY ( protects the nondebtor spouse from the debtor spouse

5. **in Maryland, T/E exemption is huge!!!
6. Note, if nondebtor spouse dies, then property becomes available to the single creditors subject to the dollar exemptions in MD (but no homestead exemption in MD)
iii. Maryland Joint Property Garnishment Provision
1. Md. Cts. Jud. & Proc. § 11-603: single creditors cannot go after joint husband and wife bank accounts ( joint bank account of husband and wife is safe from single creditors of 1 spouse
2. For joint savings account, banks must comply with c1, c2, and c3
a. if 2 or more persons on the account, (doesn’t matter if it’s husband and wife) but less than all are judgment debtors, then “the garnishee shall hold the lesser of the amount of the judgment or the amount in the account” and answer to the garnishing creditor
b. (c)(3) safe harbor:  if bank complies, garnishee may not be held liable to judg creditor or persons on the account for any claim relating to the garnishment
3. Trust accounts, § 11-603(b)(1)
a. Judgment is not valid against accounts held by one person or more persons in trust (for that person or another person(s))unless all of the persons are judgment debtors
IV. FRAUDULENT CONVEYANCES
a. Basic Idea ( Such claims protect creditors against debtors who would obstruct collection efforts by conveying away all their property, usually with an intent to have it reconveyed back to themselves at a future date

i. In bankruptcy, § 548 allows the trustee to avoid fraudulent conveyances ( only goes back 2 years

1. Congress made an exception for conveyances to Churches, see § 548(a)(2), but it is subject to percentage limits of gross income and based on past patters of charitable contributions

ii. § 544 of the Code allows the trustee to use relevant state fraudulent conveyance provisions to avoid transfers going back further 
1. NOTE, state law is still all over the place on this issue

b. Overview of the Law

i. When you owe two debts outside of bruptcy, you can choose who to pay if not done with intent to defraud the actual conveyance is in the open (i.e. not in secret)
ii. But when you owe one debt and then give someone else a gift then you might be in trouble if the comes after you with an actions

iii. Twyne’s Case ( common law case from 1601 in England

1. Facts: Pierce owed money to C and Twyne, 200 to C, 400 to Twyne; Pierce pays Twyne’s debt in entirety by gifting him a bunch of goods; C sues Pierce on the other debt and there is an execution on property that is now in Twyne’s possession; there is a dispute over the property…
2. Ct agrees with C because ct finds conveyance to Twyne to be a fraudulent conveyance that can be undone; a number of factors here:
a. Ct found actual fraudulent intent towards C and undoes the transaction

b. Pierce kept the property even after supposedly “conveying” it to Twyne

c. The gift was made in secret
d. The gift was made pending the writ

e. Trust used as cover

iv. In Twyne, the ct found actual fraudulent intent; in modern day fraudulent conveyance law, actual intent is not necessary

1. i.e. fraud doesn’t matter and intent does not matter
2. constructive fraud can be enough (term is misnomer b/c you don’t really need fraud)
3. New rule permitted a creditor to avoid (to set aside) a transfer even though the debtor was entirely innocent of any fraudulent intent

a. Courts define circumstances in which the transfer is regarded as unfairly disadvantageous to the debtor’s creditors, regardless of intent
b. Casebook refers to new Uniform Fraudulent Transfer Act (UFTA) from 1984

i. Allows creditor to avoid any transfer made in exchange for an unfairly low consideration or at a time when the debtor was insolvent

ii. No fraudulent intent necessary

c. Creditor could proceed under this or in the alternative show actual intent to defraud

v. ACLI Gov’t Sec. v. Rhoades ( Modern case decided under an older version of the UFTA

1. Facts:  Brother had a huge judgment rendered against him; right after judgment he transfers his 3/5 interest in a home valued at 325K to his sister (~195K to sister)
2. Creditor/AGS makes three specific allegations:

a. w/out fair consideration (note, no MD parallel to this)

b. w/out fair consideration rendered debtor insolvent
c. actual intent to defraud AGS

3. AGS sues to have conveyance undone

a. D/sister allege that the conveyance was for an antecedent debt

b. Ct says NO, b/c their accounts were commingled and they never balanced them ( could not separate their assets and liabilities
c. Ct also looks to “badges of fraud,” i.e. secrecy
d. Ct also finds constructive fraud
i. Property in Carolina is important b/c it affects whether he is insolvent or not ( ct finds it wasn’t worth as much as he thought
c. Maryland Provisions:
i. Maryland family law provisions

1. § 4-206: gives some rights to women
2. § 4-301: Protection from liability for spouse’s obligations ( important for fraudulent conveyances
a. (a) ( individual is not liable for debts of spouse from before the marriage

b. (d)(2)(i) ( transfer of property between spouses is invalid if made in prejudice of the rights of present creditors
i. (d)(2)(ii) ( such a claim must be assert within 3 years after transfer or be barred absolutely; thus such a transfer is voidable, not void
ii. (d)(2)(iii) ( all claims are considered due and mature for this section

iii. thus, such a transfer is voidable if the creditor can get to no other assets
ii. Maryland Fraudulent Conveyance Statute
1. Md. Commercial Law § 15-207 ( actual intent provision
a. Every conveyance with actual intent to defraud present and future creditors is fraudulent as to both present and future creditors

b. § 15-203(1) ( Fair consideration defined as property given as fair equivalent and in good faith (i.e. paying correct value for it); can be satisfaction of antecedent debt

i. § 15-203(2) prevents unfair secret liens 

2. § 15-204 ( conveyances by insolvent
a. every conveyance by insolvent (or will be rendered insolvent by conveyance) is fraudulent as to creditors (i.e. present creditors w/ matured claims), w/out regard to actual intent, if made w/out fair consideration
i. NOTE, this only applies to PRESENT CREDITORS WITH MATURED CLAIMS!!!!
b. § 15-202(a) ( defines insolvency as assets < liabilities
c. § 15201(b)(1) ( Assets means property of a debtor not exempt from liability for his debts

3. § 15-205 ( conveyances by persons in business (i.e. conveyer is in business or ABOUT TO ENGAGE in business)
a. conveyance w/out fair consideration that results in only unreasonably small capital remaining with debtor is fraudulent as to creditors and other persons who become creditors (meaning unmatured claims, see § 15-210) w/out regard to actual intent

4. § 15-206 ( person about to incur debt

a. fraud conv, w/out fair consideration, when conveyer believes she will incur debts beyond her ability to pay as they mature is fraudulent to both present and future creditors

5. § 15-209 ( creditors with matured claims

a. (a) gives exception for any purchaser for fair consideration without knowledge of the fraud at the time of the purchase

b. (b) ( creditor does not need a judgment

c. (c) ( if no fraudulent intent on part of purchaser, but less than fair consideration given, then purchaser can retain property as security for repayment
6. § 15-210 ( unmatured claims
a. where debt has not yet become due (i.e. payment date has not yet come), then the court can do a number of things – restrain debtor, appoint receiver, set it aside, and catch-all provision (“enter any order which the circumstances of the case require”)

7. § 15-210.1 ( Exempts certain conveyances (new provision)
a. i.e. foreclosure sales, statutory lien sale, judicial sale, sale after levy
d. Leveraged Buyouts
i. Basic Idea ( Basically where you use other people’s money to buy another corporation, but the bank loaning the money will want a security interest in the acquired corp’s assets to secure future repayment (i.e. assets of the corporation being acquired are used to secure the purchase price paid for those assets)
1. Fraudulent conveyance issues come in because creditors of acquired corp say that the bank jumps ahead of this creditor as a secured creditor so the original creditor is subordinate ( creditor tries to avoid that transfer of assets to a bank as a fraudulent conveyance b/c acquired corp is not getting back anything
a. In essence, the bank is getting the SI for less than reas equiv value and subject to a fraudulent conveyance
2. lots of case law and discussion of underlying public policies of allowing such conveyances to be undone as a fraudulent conveyance

e. ASIDE:  State Alternatives to Bankruptcy
i. UCC Art. 6 Bulk Sale for Business Organizations
1. Procedure for debtors to sell substantially all of their assets to one buyer at one time ( notice procedure, required to tell creditors that they are going out of business and creditors can submit claims for payment of the debts

2. Advantage:  faster and less expensive than bankruptcy

3. Disadvantage:  no mechanism from stopping creditors’ action against the debtor, i.e. no automatic stay

ii. Assignment for the Benefit of Creditors
1. Advantage:  again, lesser time and lesser cost for creditors

2. Some Big Disadvantages: if creditors not paid in full, can still sue debtor for balance of claims

a. In addition, if a bankruptcy is filed after an assignment for the benefit of creditors and a distribution to the creditors has taken place, that distribution may be avoided by a trustee in bankruptcy as a Preference.
b. An assignment for the benefit of creditors constitutes grounds for entering an order for relief in an involuntary bankruptcy case.

iii. State Receivership
1. Non bankruptcy trustee person that the court appoints as guardian over the debtor’s assets

2. Advantage: can be used against certain organizations that cannot be forced into an involuntary bankruptcy case – churches, family farmers, nonprofit organizations, etc.
3. Disadvantage: receiver doesn’t have authority and control like bankruptcy trustee

a. Plus, receivership does not prevent debtor from filing bankruptcy
iv. Composition Agreement
1. Between the debtors and 2 OR MORE CREDITORS

2. Advantage: may be cheaper and faster, depends on number of creditors involved

3. Disadvantage: no way to force creditor to agree to enter into a composition agreement

a. If only one creditor doesn’t want to play nice, it may crater the whole deal

4. Done usually by bankruptcy lawyers
V. BANKRUPTCY OVERVIEW AND GENERALLY APPLICABLE PROVISIONS
a. Bankruptcy should generally be the last choice for most clients
b. Historical and Statutory Review
i. Bankruptcy authority arises from Art. I, § 8, cl. 4 ( congress can make uniform bankruptcy law
ii. Bankruptcy Act of 1898 ( just called “the Act” 

1. only a few cases still remaining under this today

iii. Modern day US Bankruptcy law comes from the 1978 Code

1. there have been amendments made since 1978

2. **2005 Amendments are very important for our discussion esp. for consumer bankruptcies ( from the The Bankruptcy Abuse Prevention and Consumer Protection Act (BAPCPA)
a. many viewed these provisions as anti-judge, anti-debtor, and anti-attorney by increasing monitoring of judge/attorney work and making it harder to get a discharge
3. Bankruptcy judges are Art. I judges appointed for 14 year terms
4. Jurisdiction, Venue, and Appeals are discussed in the last part of the outline
a. Cases are termed “In re [name]” and adversary proceedings within the overarching cases are like a typical federal lawsuit, i.e. A v. B
5. Bankruptcy Rules and Procedure promulgated by the Supreme Court

a. Incorporates Fed Rules of Civil Proc and Evidence

b. LOCAL RULES in each jurisdiction that implement local rules

i. Interim rules supplement local rules

ii. Administrative Orders ( describe local practices in each jurisdiction

iii. In time, Interim Rules and Admin Orders are incorporated into the local rules

c. Policy and Goals
i. Debtor Relief through the automatic stay (362), exemptions (522, Md comm law 11-504), discharge and confirmation plans (727, 1328, 1141)

ii. Creditor Protection:

1. similarly situation creditors are treated the same

2. protect the substance of any bargain struck by a secured creditor

3. protect creditors by accounting for all of the debtor’s non-exempt assets through the schedules the debtor files and trustee oversight
d. Structure of the Code  
i. NOTE: Key distinction in the Code and Chapter Provisions ( Chs. 1, 3, & 5 apply to all bankruptcy chapters unless otherwise noted specifically in one of the other chapters; on the other hand, Ch. 7 and subsequent chapter provisions are only applicable to those specific chapters
ii. Ch. 1 ( general definitions, rules of construction, etc.
1. § 101 – definitions

2. § 104 – dollar amounts adjusted by the CPI

iii. Ch. 3 ( case commencement, general professionals/officers, general administration, general trustee provisions
iv. Ch. 5 ( Debtor’s duties and benefits, The Estate, and Creditors and Claims

v. Ch. 7 ( Liquidation Proceedings

1. for individuals and corporations

vi. Ch. 9 ( Municipalities [unrelated to this course]
vii. Ch. 11 ( Reorganization

1. for individuals and corporations

2. this chapter allows a corporation to file and later liquidate through this and not Ch. 7

viii. Ch. 12 ( Family Farmer and Fisherman Adjustments [we don’t cover this]
ix. Ch. 13 ( Streamlined Individual Reorganization Proceeding

1. 3-5 year plan generally

x. Ch. 15 ( Ancillary and Other Cross-Border Cases [new chapter, very specialized, we don’t cover]

e. Another key distinction in the Code:  Consumer vs. Business bankruptcies

f. In general, the pre-bankruptcy period is crucial

i. i.e. prior to petition or filing date ( this petition date is of special significance in the Code

ii. 90 days or 1 year prior to filing date

iii. See §§ 547 (preferences), 548 (fraudulent conveyances) ( under these sections the trustee can put creditors in the same position as other creditors [e.g. can undo perfection of an SI]
g. Getting Started
i. Debtor files a petition in bankruptcy court to commence a case
1. once the clerk gets the fee and date stamps the petition, then an estate is automatically created and an automatic stay on all collection activities against debtor and debtor’ property
ii. Must file specific schedules along with petition

1. listing of all assets and liabilities (Sched A – Real Property, Sch B – Personal Property)
2. Exemptions listed in Sch C

3. List of all Sec Creds in D

4. Unsecured priority claims in E

5. General Unsecured Debt in F (medical expenses, credit card debt, etc.)

6. Executory Ks and Unexpired Leases in G

7. Co-debtors in H

8. Current Income in I

9. Statement of Financial Affairs lists other pertinent information about the debtor
iii. What do attorneys need to ask clients before filing?

1. Income (means test, etc.), assets, liabs, expenses

a. Income ( Tax returns, payment stubs

b. Assets ( Titles, deeds of trust, autos, etc.

2. Divorce decrees

3. Maryland property settlements

4. Previous bankruptcy filing history

5. Plus other prior/ongoing litigation that may impact bruptcy cases

6. Creditor collection activities from past

7. Residence history for venue purposes

a. Plus for Exemptions etc.
iv. Eligibility to File Bankruptcy, § 109
1. (a) ( “ . . . only a person that resides or has domicile, a place of business, or property in the United States, or a municipality, may be a debtor under this title.”

2. The subsequent provisions give limitations for filing under each chapter

a. (e) ( **debt limits for Ch. 13 filers, 300K for unsecured, 900K for secured

3. (h) ( individual debtors need to go get credit counseling first before filing

v. § 101 contains definitions applicable throughout Title 11
1. (41) person ( includes an individual, partnership, and corporation

h. Property of the Estate, § 541
i. Trustee basically stands in the shoes of the debtor on date of bankruptcy

1. you can’t expand the debtor’s rights against others more than they exist on petition date

2. trustee can take no greater rights than the debtor had on petition date

ii. § 541(a): “estate is comprised of all the following property, wherever located and by whomever held,” key ones the prof pointed out:
1. (a)(1) ( “all legal or equitable interests of the debtor in property as of he commencement of the case”
a. this includes T/E property, but you can exempt it under exemptions, see below
b. be careful with property belonging to debtor’s business ( if it is titled in the business’s name, then not property of the estate in debtor’s bankruptcy
i. obviously would be property of estate in the business’s bruptcy

2. (a)(5) ( allows for postpetition date property that the debtor acquires to be part of the estate
a. this clawback provision runs 180 days after petition date
b. includes a divorce settlement postpetition if it is within 180 days
c. NOTE, that if spouse dies within 180 days of petition then all T/E property becomes severed and property of the estate (but it still could be exempt under MD exemptions, but there is no homestead exemption in MD)
3. (a)(6) ( estate includes proceeds, products, offspring, rents, profits from property
a. no 180 day limit here
b. Exception ( wages/money earned by debtor after filing is not property (for services performed after filing), but prepetition wages are part of the estate (i.e. already earned and in the bank)
i. Sharp v. Dery – bonus plan wages prepetition were at issue, but bonus was not paid until after petition date
1. Ct held that because the employer still had discretion to approve or deny bonus then the debtor did not enforceable right to receive bonus on petition date, thus it is not part of estate
a. To get this bonus, debtor needed to be continued to be employed by employer postpetition

ii. NOTE:  pay date is not controlling; the key inquiry is whether the debtor had an enforceable right to those wages/bonuses on petition date

iii. § 541(b): exclusions from property of the estate

1. (b)(1) ( exempts debtor in possession/trustee from exerting control of property for another entity, i.e. the business; or for power of attorney; or mort companies holding property solely for others [see also §541(d)]
2. (b)(2) ( interest of debtor in a nonresidential lease that is terminated prior to commencement of the case (i.e. commercial leases) are not property of estate

iv. § 541(c): special circumstances
1. (c)(1) ( invalidates ipso facto clauses in contracts

a. if you say in a K that “if you file bankruptcy, this property is not property of the estate,” then this provision is invalid under bankruptcy law

b. also preempts state law that restricts debtor’s property

2. (c)(2) ( basically makes spendthrift trusts exempt from property of the estate, i.e. one that is enforceable under applicable nonbankruptcy law
a. in essence, helps debtor keep retirement accounts out of bruptcy estates

b. In re Orkin
i. P could tried to exempt property as ERISA-qualified and as a spendthrift trust under Massachusetts law
1. Ct failed to find ERISA qualification here

ii. Spendthrift trust is basically money put away so someone doesn’t spend it
1. you can get income from it, but not all of it and you can’t transfer it to someone else (i.e. anti-alienation provision)

a. here ct found the plan to lack a real restriction on transfer of a beneficial interest so it was not enforceable under Mass spendthrift law

iii. 541c2 protects such trusts ( policy decision Congress made and creditors should never have relied on this to pay their claims anyways

iv. key is whether the account is a spendthrift trust under state law
c. Sup Ct has held that ERISA-qualified IRA and accounts are not part of estate

d. NOTE:  that even if some of these are part of estate, there still may be an exemption for them under state law or § 522

v. Alimony, Child Support, and Maintenance Coming in to Debtor Postpetition

1. Child Support is excluded from the estate

a. under either 541(b)(1) or 541(d)

2. Alimony ( cases have held that this is generally not property of the estate

vi. Pending lawsuits are still property of the estate under 541(a)(1), but there may be an exemption under 522 or state exemptions

1. cause of action, even without money judg, is still property of estate

2. if cause of action accrues after petition date, then it will be apportioned

vii. NOTE:  there is a big difference between what is and is not property of the estate and what is exempt

1. threshold question ( is this part of the estate at all?  Must look at § 541, and if it is not, then no need to exempt it

2. on the other hand, something could be part of the estate, but exempt under the exemption provisions
viii. Three main issues arise with case law on 541 that above cases somewhat illustrate

1. Like in Sharp above, some involve a situation where there is a legal interest that is not enforceable on date of bankruptcy but may be enforceable in the future

2. Second, there are cases about entitlements, like nontransferable licenses and permits, like for taxicabs, being in the estate (is it property or a privilege?)
a. Generally, liquor licenses are held to be property of the estate even though they are not transferable by law (see 541(c)(1)(A)), and they can be sold or assigned by trustees subject to some limitations
i. Adds value to a business 

ii. In re Burgess ( ct held that brothel license was property of the estate, i.e. again added value to the business
1. adds enormous value to the estate; without the license to operate as a brothel, there would essentially be no business left to reorganize

2. results-driven approach and creditors would be harmed with the opposite conclusion

iii. Driver’s lic is not property of the estate, just a privilege

b. The case law tends to all over the place on this and in conflict

i. E.g. season ticket holders ( not transferable so not property of the estate by some cts, but others say these restrictions are unenforceable in bruptcy

c. ANALYSIS should focus on whether the trustee can get the license in the first place if the trustee holds all the attributes of the business?
i. Differences if debtor is reorganizing or liquidating

ii. Public policy behind transfers that take place

3. third, cases discuss issues involving restrictions on transferability imposed by K or law ( 541(c)(1) makes most of these unenforceable; but see Orkin above
i. The Automatic Stay, § 362
i. POLICY – Helps give the debtor some breathing room while he/she gets its affairs in order
ii. The stay stops ALL collection activities against debtor, debtor’s property and property of the estate and it automatically comes into effect the minute the petition is filed by the clerk
iii. Structure and Key Provisions of § 362:

1. (a) ( tells us what is stopped
a. subsections 1, 2, 6, 7, & 8 applies to debtors

i. 1 – any action against the debtor is stayed

ii. 2 – any enforcement against the debtor is stayed

iii. 6 – stays collection activities against debtor
iv. 7 – stays any setoff of any debt owing to the debtor that arose before the petition date against any claim against the debtor

v. 8 – stays United States Tax Court proceedings against debtor

b. subsections 2, 3, & 4 applies to property of the estate

i. 2 – any enforcement against the property of the estate is stayed

ii. 3 – any act to obtain possession of the property of/from the estate or to exercise control over such property is stayed 

iii. 4 – stops lien perfection of property of the estate [subject to some limitations ( PMSIs]
c. subsection 5 applies to property of the debtor 

i. 5 – stops lien perfection of property of the debtor

2. (b) ( tells us what is not stayed, subsections:
a. 1 – no stay of criminal proceedings against debtor

b. 2 – no stay of domestic disputes or DSO

c. 3 – trustee can still perfect stuff

d. 4 – gov’tal organizations and agencies can still continue with civil proceedings
e. 9 – tax audits by the gov’t can continue (i.e. IRS audits)

f. 18 – ad valorem property taxes and other special assessments on real property are not stayed

i. if you don’t pay real estate taxes in MD, then they get a first lien on your house which takes priority over everything else; this is why your mortgage company withholds and escrows your real estate taxes

3. (c) ( tells us when stay ceases to exist [AUTOMATIC, no motion needed]
a. different for property of the estate vs. the debtor
b. 1 – stay against property of estate continues until such property is no longer part of the estate
c. 2 – stay of any other act continues until case is closed, dismissed, or discharge

d. some interesting new provisions here with the 2005 amendments:
i. 3A – stay comes into effect but only for 30 days if you had 1 or more bruptcy cases dismissed in the last year
1. but this only applies to “debt or property securing such debt or with respect to any lease” ( this is very narrow, only deals with secured creditors and landlords

2. so the stay is in effect as against the debtor him/herself

ii. 3C – gives a list that makes a case “presumptively filed not in good faith” ( this “presumption may be rebutted by clear and convincing evidence to the contrary”

1. prof says you can rebut it by showing that you now have a job and can reorganize, whereas before you couldn’t
iii. 4 – stay doesn’t go into effect at all if you had 2 or more cases dismissed in the previous year
1. you need to go to court to get the stay in effect

2. prof points to some surplusage language here that Congress messed up in new amendments

4. (d) ( tells us how we can get relief from the stay [NEED MOTION, not automatic]
a. creditor or a party in interest can motion the court to grant relief from stay 

i. ct can modify, terminate, annul, or condition such stay

b. 1 – for cause, including lack of adequate protection
i. this is basically for secured creditors ( property dissipated underneath the amount of security that the SC has

1. for when the debtor is essentially not paying mortgage or car payments

2. HYPO: car FMV of 5K, debt is 10K ( SC lacks adeq protection and has a right to 5K secured

a. SC can file a motion for relief from the stay due to lack of adeq prot for their 10K debt

b. Usually debtor will pay SC X amount per month to keep it adeq protected

c. 2 – if there is no equity in the property and the “property is not necessary to an effective reorganization,” then ct can lift stay as to that property

i. if in Ch. 7, you don’t have to worry about reorganization part
ii. if in Ch. 11, if no equity in property like in HYPO and it is not needed for an effective reorganization, then creditor can win on such a motion

d. 3 – purpose is to get single asset real estate cases moving quickly

e. 4 – new provision ( with respect to real property, stay is lifted for SC if the debtor filed bruptcy petition in a scheme to “delay, hinder, and defraud creditors” that involved a transfer of all or part ownership in such real property (or with multiple bruptcy filings

5. (e) ( miscellaneous, deals with timing of hearings, subsections:
a. 1 – within 30 days, need a preliminary determination on relief from the stay

b. 2 – new anti-judge provision in 2005 amendments
i. makes such a motion get to court faster ( stay will terminate in 60 days after a request under section (d) unless ct makes a final decision before that time period ends or such period is extended by agreement of parties or by the ct for “good cause”

c. TERM OF ART here – “after notice and a hearing,” defined in § 102
i. Fallacy is that you think there must be a hearing, but this is not a requirement

ii. 102 defines it as after such notice under particular circumstances and such hearing under particular circumstances, but authorizes such action without hearing if notice is given, and if hearing is not requested by party or court determines there is insufficient time for hearing
6. (f) ( allows ct to “grant such relief from the stay . . . as is necessary to prevent irreparable damage to the interest of an entity in property, if such interest will suffer such damage before there is an opportunity for notice and a hearing . . .”

7. (g) ( burden of proof is on party requesting relief on the issue of debtor’s equity in the property
a. but the party opposing such relief has the burden of proof on all other issues

8. (h) ( new complex provision, only applies to individual debtors
a. connects to § 521(a)(2) which is the provision dealing with statement of intention with request to property

i. deals with personal property, secured in whole or in part

ii. stay will be lifted if debtor does not file statement within a certain time or if the debtor fails to take timely action specified in the statement

b. Prof says this provides conundrum for the trustees, HYPO: debtor has diamond ring and jewelry store has sec int in the ring
i. If debtor fails to do a statement of intention about it to surrender, retain, or redeem, then this ring may be lost to the estate if stay is lifted

ii. If diamond ring has FMV 10K, and debt is down to 2K, if stay terminates within 30 days, then trustee worries about it slipping out of the estate in 30 days without statement of intentions (so trustee must make quick decisions about such personal property)

9. (k) ( broad damage relief if stay is violated, including attorneys’ fees and costs and even punitive damages
10. (n) ( special provision for small businesses

a. automatic relief from stay 

b. § 101 defines small business ( basically total debts of less than 2 million dollars
iv. Stay is very broad

1. Andrews ( university can’t even refuse to give a debtor-student his/her transcript

a. Withholding transcript until student pays debt may be seen as a violation of 362(a)(6) ( i.e. collect, assess, or recover prepetition debt

2. Nissan Motor ( creditor can’t act alone, must go through the court to lift the stay
a. Sec cred violated the stay basically inadvertently and debtor gave notice of the bruptcy case, but SC still kept the car
b. SC made motion for relief from the stay but while it is pending, the SC sold the car

i. Ct holds that they violated the stay and is furious with the SC

ii. Nissan was on tenuous ground holding the car while bruptcy case was going on

iii. Under § 542(a), certain property has to be turned over to the estate
1. even if repossession happens before bruptcy filing, if the property is property of the estate, then obligation is on creditor to give it back to debtor/to the estate
a. technically, some wiggle room here for creditor to motion ct, but it’s very tricky
v. § 366 ( Utility Service

1. special section for this basic it involves basic human needs
2. (a) ( “utility may not alter, refuse, or discontinue service to, or discriminate against, the trustee or debtor solely” on the basis of the bruptcy case or overdue debt

3. (b) ( allows discontinuation of utilities if no adequate assurance of payment is made within 20 days of petition date 
a. in essence, debtor and trustee need to cough up a security deposit

b. most cts find that a 3 month deposit is adequate

4. this section also applies to business/corporate debtors and it can be a big deal, millions of dollars in utility bills

5. this issue comes up very quickly after filing

6. ‘utility’ is broad ( electricity, telephone, water, internet, etc.

vi. NOTE:  credit card companies and other financing companies are allowed to cut off access to future business by not extending anymore credit and this DOES NOT VIOLATE THE STAY

vii. More on the stay in context of new provisions/amendments from 2005:
1. Where to send the notice of bankruptcy for creditors?

a. Congress amended § 342 to deal with large conglomerate corporations and credit card companies ( made it easier for creditors to have one place where debtors have to file notice
i. 342(f)(1) allows for creditors file such a notice of address with the bruptcy court so all notices of bruptcy must be sent to this address
b. 342(g) allows for creditor to designate a person or organizational subdivision to receive the notices
i. notice must be brought to the attention of the creditor in accordance with this

c. there is a whole body of case law from before these amendments dealing with ACTUAL NOTICE under 342 ( not sure what will happen will all this now
j. Exemptions under the Bankruptcy Code § 522
i. Note:  Valid, unavoidable consensual security interest trump exemption claims, so that a debtor may claim only an exemption in the “equity,” the value remaining after sec cred is paid in full
ii. § 522(b)(1): allows for the taking of exemptions under (b)(2) or (3); if husband and wife fight over fed or state exemptions, then they get state exemptions
1. (b)(2) ( directs non opt-out state debtors to use the exemptions in subsection (d) and allows opt-out for states as discussed above [35 states do it, including MD, while other states leave the choice to debtors to choose b/t fed and state law]
2. (b)(3)(A) ( brings in other Federal and state law that is applicable

a. this brings in Md. Cts. & Jud. Proc. § 11-504 exemptions***
b. Domicile Requirement

i. Wherever the debtor lived for the 730 day preceding petition date

ii. If not in a single state in this 730 day period, then look at the 180 day period before this 730 day period

1. if in one location during that 180 day period, that’s it

2. if again split in the 180 day period, then wherever the debt was the longest in that period (i.e. a plurality)

a. if this is split exactly evenly leaving debtor ineligible for any exemption, then you basically get the federal exemptions in subsection (d) ( see last hanging sentence in (b)(3)
i. so even though MD is opt-out, you could still get fed exemptions if you have been moving around and this domiciliary provision kicks in

iii. leads to interesting exemption planning

3. (b)(3)(B) ( federal acknowledgement of exempt T/E and joint tenant property under applicable nonbankruptcy law
a. NOTE:  joint tenants is not an issue in MD

4. (b)(3)(C) ( new provision that also exempts retirement accounts at federal level; this is already exempt in MD through state exemptions
iii. § 522(d) ( lists the federal exemptions and amounts
iv. § 522(e) ( a contractual waiver of exemption is unenforceable with unsecured creditors and claims
v. § 522(f) ( Lien Avoidance to the Extent they Impair Exemptions
1. (1) ( “the debtor may avoid the fixing of a lien on an interest of the debtor in property to the extent that such lien impairs an exemption to which the debtor would have been entitled … if such lien is –
a. (A) a judicial lien, other than one that secures a DSO debt (i.e. alimony, child support, etc.)
i. i.e. protects debtor from all those state law judgments

b. (B) nonpossessory, nonpurchase-money security interest in
i. household goods, appliances, apparel, books, jewelry primarily for the personal, family, or household use of the debtor or a dependent; professional books and other tools of the trade; health aids, etc.

ii. PMSI ( if the lender/store gives the product and the money

iii. We allow these to be avoided because these creditors have way too much leverage with an SI in these items, doesn’t allow debtor to exempt anything
2. (2) ( Formula to determine whether an lien impairs an exemption
a. (Avoidable Lien + All other liens on the property + Exemptions) = SUBTOTAL – Value of the Property => Amount of the avoidable lien avoided
b. HYPO:  Property, FMV of 105K, Avoidable Lien of 16K, First mortgage of 94K, Exemption of 5K
i. Subtotal of 115K – 105K => 10K is the amount of avoidable lien avoided

ii. 6K of the lien remains, along with 94K and 5K exemption = 105K

c. HYPO 2: Husband and wife own single asset, a boat, as T/E and have a judg cred

i. If judgment is against both husband and wife, then what?
1. boat may or may not be personal property; if it is, this cred must have to execute and levy on the problem

ii. assuming it gets that far, then 10K avoidable lien, 45K mortgage/lien, exemptions 24K (12K for each spouse) = 79K – 70K (value of property), leaves 9K, so 9K of lien is amount of avoidable lien avoided in bruptcy

1. 1K remains of the lien, even in bruptcy; 9K unsec in bruptcy

d. HYPO 3: Another tricky problem, when avoidable lien is first lien, not 2nd lien
i. Avoidable lien of 10K (judicial lien), 2nd mortgage of 60K, exemption of 24K = subtotal of 94K – 60K (value of property) = 34K, but this is greater than 10K ( Answer is that the whole lien goes!!! (10K becomes unsec)
1. there is no equity in this property ( 60K second mortgage and 60K value of the property
2. the trustee and debtor are knocking out the lien in hopes of gaining some equity in the property later one
3. unless trustee can avoid the 2nd mortgage, debtor will get property after bruptcy subject to the 60K mortgage
e. NOTE: remainder of liens avoided become unsecured claims in bruptcy!!
3. (4) ( defines “household goods”
4. Debtor cannot avoid tax liens with this section
vi. § 522(m) ( subject to paragraph (b), each debtor in a joint case gets separate exemptions

vii. new provisions from 2005 amendments to deal with Enron and corporate executives
1. § 522(o) ( adds a 10 year lookback provision if debtor converts certain nonexempt property into exempt property with intent to hinder, delay, or defraud a creditor, then exemption is decreased by some dollar amount and the property is no longer exempt
2. § 522(p) ( if property acquired within 1215 days (~3.32 yrs) preceding petition date is worth over 125K, then exemption is not allowed over this 125K amount
a. no intent requirement here

b. limitations to this section ( does not apply to family farmers nor does it apply to value transferred from old house (acquired before 1215 day period) to new one if the residences are located in the same state
3. § 522(q) ( deals with federal securities violators and other felons that are disallowed from exempting some property
viii. Bankruptcy Rule 4003 implements § 522 on EXEMPTIONS

1. list exemptions on the schedule of assets debtor files

2. allows dependent to file the exemption in the debtor’s stead
3. MALPRACTICE DEADLINE ( if creditor (and its lawyer) wants to object to an exemption, the party must do so within 30 days after § 341 meeting of the creditors or within 30 days after whenever list or schedules are amended, whichever is later
a. Debtor gets whatever they list on the schedule, unless objected to by another party
ix. Exemption Planning case law ( courts are all over the place on this
1. In re Reed:  dealt with homestead exemption; 5th cir held that debtor who converts nonexempt assets to exempt homestead immediately before bruptcy, with intent to defraud his creditors, must be denied discharge in bruptcy (ct focused on the facts here)
a. **intent to delay, hinder, or defraud creditors is key ( if present, then you can be denied discharge and open yourself up to civil fraud/criminal charges (see below)

b. can lose discharge completely under § 727, or with individual debts under § 523

2. Trio of conflicting 8th circuit cases that are all over the place with other exemptions:

a. Basically, case law is all over the place on this, depends on how the judges view the debtors
i. Farmers may get more lenient treatment as opposed to rich doctors

b. Prof says, “pigs get fed, hogs get slaughtered,” so don’t ask for too much

c. Prof says there is usually nothing wrong with telling client hide assets, even offshore, in state law judgment cases 

i. But transfers can lead to big problems

ii. And in bruptcy, be careful and disclose everything you have and did

d. Some debtors and lawyers have been utilizing asset protection trusts of late

3. In re Coplan: debtors had just recently moved to Florida from Wisconsin and bruptcy ct limited the normally unlimited FL homestead exemption as applied to them

a. Ct considered all the circumstances, didn’t like it, and limited them to Wisconsin exemption limit of 40K ( testimony of debtors for reasons for move were not credible plus timing was so close, moved 1 yr before filing bruptcy
b. Congress fixed this problem, see § 522(b)(3)(A) domicile provision above
k. Claims Process and Procedures
i. § 501 ( basically allows filing of claims by creditors through a simple form
ii. Rule 3002 ( time for filing proof of claim is no later than 90 days after the first date set for meeting of the creditors (does not matter if meeting actually happens or not), subject to certain exceptions
1. Rule 3001 ( gives form and content for a claim

iii. § 502(a) ( a claim is deemed allowed unless a party in interest objects (i.e. prepetition claims)
1. In re Lanza ( abysmal bookkeeping by the bank can lead to a reduction of it’s claim
a. Claim can be challenged by the trustee

2. in today’s age, banks sell off mortgages and investment companies further package them away ( this can lead to a problem in finding a paper trail of the debt in bruptcy
iv. § 502(b) ( gives a list of when ct can reduce and deny claims (i.e. prepetition claims)
1. (b)(2) one is if the claim is for unmatured interest

a. no postpetition interest for unsecured claims

i. policy is that you want to put all GUSC on an even plane to pay pro rata

2. (b)(6) another is for lease termination ( lessor can get some damages, but not excessive one or ones going on for many years [see handout/wksheet for example]
3. (b)(5) deals with future domestic support claims, i.e. unmatured on date of filing
4. NOTE:  debtor’s postpetition bills will not share in distribution b/c these are not claims against the estate

v. § 502(c) ( for unliquidated or contingent claims, ct can do an estimation to see how much they get

vi. § 503 ( Postpetition Claims for Administrative Expenses
1. these are made priority claims by § 507(a)(1) and (2) so they come before GUSC
vii. usually, no postpetition attorneys’ fees awarded to unsecured creditors
1. for oversecured sec creds, attorneys’ fees get in under 506(b)
2. for undersecured sec creds, no more attorneys’ fees after bruptcy filed
3. if the attorneys’ fees are from before bruptcy, then it’s prepetition and gets in for both unsec and sec creds
viii. but unsec claims will be completely accelerated so debtor’s debts can all be taken care of in one forum ( i.e. need to mature all pre-bankruptcy claims
ix. § 506 ( determination of secured status, SECURED CLAIMS
1. (a) defines secured claims as a claim that is secured up to the value of the property
a. any excess is unsecured ( BIFURCATION PROCESS

b. NOTE:  bifurcation only occurs if the property is ever sold, sec cred does not bifurcate on their own when filing the claim
i. Also, undersecured property is usually not sold in bruptcy, trustee can abandon the property b/c it has no value for GUSC, and sec cred will sit on their rights and wait until bruptcy is over
1. ONE EXCEPTION:  it can benefit the unsec creds indirectly because if this secured creditor has liens on other pieces of property of the estate and they sell this one and pay this down in hopes of creating equity in something else in the estate for the benefit of the unsecured creditors
2. (b) if a secured claim is oversecured, then SC can continue to get reasonable interest and fees in bruptcy (including attorneys’ fees)
a. unlike 502(b), for fully secured creds, unmatured interest is not capped 

b. reasonable ( can only go up to the FMV of the property, then capped

3.  (c) allows for trustees’ expenses for costs associated with preserving and selling the property 
a. trustee can take this cost out of the sec cred’s interest/claim ( i.e. ALL COSTS

4. (d) tells us what secured claims make it out of bruptcy

a. Dewsnup v. Timm ( a ch. 7 case, prof says it may not apply to a 11 or 13
i. Property had FMV of 39K, lien of 120K

1. 81K deficiency in essence

ii. debtors argued that bifurcation results in permanent unsec claim in bruptcy and even outside of bruptcy (post-bruptcy)

1. i.e. only lien after bruptcy was for 39K and 81K should be discharged according to debtors

iii. SC says no ( allowed secured claim does not have the same meaning in 506(a) and (d)
1. holds that the bifurcation stays in bruptcy and the full lien survives afterwards ( combine it for a 120K secured claim after bruptcy

2. 506(d) only voids liens that are not allowed secured claims and 506(a) bifurcates allowed sec claims, but it’s still allowed

iv. if property is sold in bruptcy, sec cred gets 39K, and 81K deficiency

v. if not sold (more likely outcome, b/c no equity in it), and it leaves bruptcy, then creditor retains lien of 120K

1. can foreclose on it and sell it, but cannot sue debtor later for any deficiency
vi. MORAL ( liens flow thru bruptcy unaffected unless there is an exception

1. but with Ch. 7, personal liability is discharged ( lender can foreclose on property, but can’t deficiency.

x. § 507(a) ( Priorities
1. secured claims come before these subject to trustee expenses in 506(c)

2. if more than 1 creditor exists is any given priority group, they are paid pro rata

a. RULE:  claims paid in full until insufficient funds to pay all claims in group, in which case claims are paid pro-rata by group
3. these are creditors who are entitled to priority above the GUSC, 10 subsections listing with who will be paid in what order!!
a. First, DSO claims (Congress moved these straight to the top)
i. Including third party claims under (a)(1)(B)
ii. **NOTE:  under (a)(1)(C), attorneys/trustees actually get paid first, even before DSO obligations, otherwise, the whole system would fail

b. **Second, other admin claims under 503(b)

c. Third, prof says don’t worry, some claim in an involuntary case
d. Fourth, wages for corporations up to 10K
e. Fifth, similar to (a)(4), employee benefit plans

f. Sixth, don’t worry about it

g. Seventh, important, up to $2225 for each individual arising from the deposit (before the case) of money in connection with the purchase, lease, or rental of property, or services, for personal, family, or household use, that were not delivered or provided

h. Eighth, allows for tax claims of federal and state gov’ts

i. Timeline for tax priority claims
1. tax timeline runs backward from date of petition

2. examine when taxes are last due, must be in preceding 3 yrs before filing of the petition

3. HYPO:  debtors file on Feb. 2006

a. Look at 2001 and 2002 tax returns

i. 2001 are out because they are due in April 2002 which is more than 3 yrs prior to filing

ii. 2002 taxes are in b/c they are due in April 2003 and that is within 3 yrs preceding filing

iii. also 2005 is included, but not 2006 b/c tax yr is not over

ii. NOTE:  if taxes come in under this timeline, then they are also non-dischargeable under § 523(a)(1)

1. very important to determine this before filing

iii. NOTE 2:  even if past taxes are excluded, IRS has special power to go back and get a federal tax lien which will be secured in bruptcy

1. but the IRS must do this before filing of bruptcy,i.e. petition date

2. IRS also has power to seize property exempt under state law

iv. This section includes many other kinds of taxes also ( Social security, property, etc.

1. pre-petition interest on these taxes enjoys same priority advantage

2. postpetition interest does not accrue on unsec tax claims, but does accrue for any unpaid, undischarged tax debts after bruptcy

i. Ninth, don’t worry about it, some FDIC

j. Tenth, new important, allows for claims arising from DWI incidents of debtor
VI. CH. 7 BANKRUPTCY (classic liquidation-style bruptcy)
a. Most of the above provisions were discussed in the context of Ch. 7 cases
i. Debtor files case unless there is an involuntary filing by creditors under § 303

b. No-Asset Cases: 96-98% of Ch. 7 cases are no-asset cases, i.e. there are no non-exempt assets for the trustee to distribute to GUSC
i. so there may be some assets, but none that are available in bruptcy ( either the property is not property of the estate or it’s exempt or it’s encumbered by security interests
ii. Example ( 1 million dollar condo is only asset, 1 million mortgage on it, so no asset case

1. Rule of thumb ( it costs the trustee 10% of FMV of property to sell it

iii. Debtor sort of wants a no asset case, with the rest of their assets covered by exemptions, plus they get discharge from unsec debt

iv. When house has a lot of equity (and no exemptions to cover it) or if debtor is really behind on house/car payments, then he/she will consider Ch. 13 because they don’t want this property sold; or if you have a lot of priority claims and/or nondischargeable debt
v. Remember, under 109(h), individual debtor must get credit counseling before filing

c. Basic Ch. 7 Timeline
i. Must get credit counseling within 180 days prepetition

ii. After filing, you have 15 days to get all your schedules and statements in

iii. § 341 meeting of creditors ( debtor will testify with regard to assets and liabilities

1. happens 20-40 days postpetition

iv. 60 days after creditors meeting, debtor is entitled to discharge

1. deadline to filing objections to discharge

v. that’s it for a ch. 7 case

1. realize that debtor can get a discharge, but the trustee will still be administering the assets for benefit of creditors

a. but be careful ( debtor can’t have done any thing wrong

b. plus, if trustee needs to debtor to do certain things, deals can be worked out and times can be extended

vi. hard to get a discharge undone, so trustee may extend things
d. § 726 ( Gives order for distribution of the property of the estate
i. trustee expenses etc., then secured claims, then priority claims (including 503 admin/postpetition claims), then GUSC

1. i.e. trustee expenses in selling property of SC comes before secured claims, BUT trustee’s compensation and other fees are after secured claims, they get priority under 507(a)(1)(C)

2. priority claims/creditors are not secured

3. some creditors claims are equitably subordinated b/c of wrongdoing
e. Discharge ( this is why most individual debtors file bankruptcy
i. Losing discharge is the civil equivalent of death penalty in bruptcy ( once debts are declared nondischargeable then debtor keeps them forever (don’t want that to happen)
ii. Discharge § 727 vs. Dischargeability of a Debt § 523
1. 727 ( allows for a complete discharge of all debts, global
a. only applies to Ch. 7 bruptcies (except there is § 1141 corollary for Ch. 11)

b. objection to discharge becomes an adversarial proceeding in the bruptcy

c. disaster if debtor loses discharge here b/c it’s global

d. only for individuals, not corporations

e. personal liability on all debts is discharged, even ones that flow through

2. 523 ( one debt claim may not be dischargeable
a. this applies to all chapters of bruptcy

b. can lose discharge on individual debts here

3. only a creditor can bring 523 proceeding, see 523(c)(1)

a. 727 proceedings can be brought by creditor, trustee and other parties

iii. § 727 Discharge
1. (a)(1) ( discharge for individuals only, not corporations (business go out of business, do not come out of bankruptcy with a discharge)

2. (a)(2) – (a)(6) ( bad acts by the debtor can result in loss of discharge
a. intent to hinder, delay, or defraud a creditor through transfers, destruction, mutilation of property

b. concealment, destruction, falsification, or failure to properly keep books, records, etc., “unless such act or failure to act was justified under all of the circumstances”
i. better have a reasonable set of records, otherwise could lose discharge

c. making knowing and fraudulent false oaths, claims, etc.

d. withholding information, lying on schedules

e. failing to explain loss of assets satisfactorily

f. disobeying/refusing court orders

3. (a)(8) & (a)(9) ( deals with prior discharges
a. can only get a Ch. 7 bruptcy discharge once every 8 yrs

b. can only get at Ch. 13 discharge once every 6 yrs (but some exceptions here)

4. (b) ( result of discharge “discharges the debtor from all debts that arose before the date of the order for relief under this chapter”

5. (c)(1) ( allows for trustee, creditor or US trustee to object to discharge

6. (d) ( allows for revocation of a prior discharge IF fraud on part of debtor and such fraud was not known until after discharge
a. other reasons here also, such as failing to reveal property of the estate

7. (e) ( puts 1 yr time limit on (d) after discharge was granted
a. later times for other bad acts under (d)

8. bottom line is that these are all bad acts that make debtor unworthy of any bruptcy relief, but these cases involve a great deal of judgment and discretion
a. In re McNamara ( global discharge case under 727(a)(5) & (a)(2)
i. Ct held that the debtor losing 130K in a poker game did not satisfactorily explain the loss and was a fraudulent prepetition transfer of money
1. there may have never been a poker game and debtor did not want wife getting money

iv. § 523 Exceptions to Discharge (and debtor remains personally obligated on such debts)
1. Prof pointed out the important debt exceptions below from subsection (a)

2. (a)(1) ( tax or customs duty, relates to 507(a)(3) & (a)(8) priority claims
a. i.e. any unpaid portion of these taxes not paid through 507 are exempted from discharge

3. **(2) ( false statements, both oral and in writing (i.e. when getting money or more credit)
a. includes special provision for consumer debts owed to a single creditor for more than $500 of luxury goods/services obtained within 90 days of bruptcy

b. also other cash advances for consumer credit

4. (3) ( for creditors and debts that were not part of the bruptcy proceeding
5. **(4) ( fraud and defalcation while acting in as a fiduciary, embezzlement, larceny

6. (5) ( domestic support obligations, very broad

7. **(6) ( intentional torts against person or entity (“willful and malicious injury” by debtor)
8. (7) ( fines, penalties, forfeiture payable to a gov’tal unit (including penalties on taxes)
9. (8) ( student loans are not dischargeable, unless there is an undue hardship

10. (9) ( death or personal injury caused by DWIs on motor vehicle/boat/aircraft
11. (13) ( federal (not state) criminal restitution orders are not dischargeable

12. (14) ( any debt incurred to pay taxes to gov’t or to pay fines under fed election law

13. (15) ( not DSO, but a property settlement between debtor/family other than DSOs

14. § 523(c) ( all these are automatic nondischargeable, except for 2, 4, & 6
a. 2, 4, & 6 require creditors to request and file motion/objection

b. this is b/c 2, 4, 6 involve a lot of factual determinations

c. student loans are automatically nondischargeable under (a)(8) unless the student comes to court and shows the ct that forcing payment will cause undue hardship

i. basically have to show that you are near or below the poverty line b/c it’s very hard to do

ii. case law provides the Brunner test for “undue hardship,” must show:

1. debtor cannot maintain minimal standard of living

2. additional circumstances say this minimal standard will persist

3. debtor made good faith efforts to repay the loan

iii. some courts use equitable powers under § 105(a) to grant partial discharge of student loan debt, but very unlikely that this will happen
v. § 524 Effect of Discharge
1. (a)(1) ( voids judgments for personal liability (and not other judg liens or other liens)
2. (a)(2) ( injunctions against recovery for against dischargeable personal debts
a. they are not wiped out, but legally the creditor is enjoined from continuing collection activity against the debtor

b. but there may be other supporting obligors/guarantors the creditor can still collect the debt from ( this is why some debtors reaffirm the debt
3. (c) ( allows for reaffirmation agreements
a. must meet a number of requirements for it to be enforceable
4. (f) ( nothing prevents the debtor from still paying debts voluntarily
5. NOTE:  Liens are not discharged or affected here
6. Plus, there is a debate about how much effect a discharge has on state gov’ts collecting debt

vi. § 525 ( prevents debtors in bruptcy from receiving discriminatory treatment
1. (a) applies to governmental entities ( cannot deny employment (or other services) SOLELY b/c person has filed bruptcy
2. (b)applies to private employers and individuals(again, no disc SOLELY b/c person is brupt
3. (c) gov’tal unit may not deny student loans based on bankruptcy
a. but this does not apply to private creditor student loans
f. Bankruptcy Crimes
i. Crimes dealing with debtor’s concealment of assets, false oaths, false claims etc.

ii. 18 U.S.C. § 157 ( allows for imprisonment of up to 5 yrs and fines for bankruptcy fraud by the debtor
g. Reaffirmation & Redemption/Prof gave list of ways that debtors try to keep property:
i. Redemption under § 722
1. remember, only applicable to Ch. 7 cases and individual debtors, and applies regardless of whether there was a waiver

2. redeem only tangible personal property intended primarily for personal/family/household use from a lien securing a DISCHARGEABLE CONSUMER DEBT, by paying the creditor it’s allowed secured claim or FMV of the property (whichever is less) ONLY IF exempted under § 522 or abandoned under § 554
a. it may be forced over objections of the creditor
ii. Reaffirmation under § 524(c) & (d)

1. this is where the debtor and a creditor come to an agreement for the debtor to pay the debt, i.e. reaffirm the debt ( becomes legally enforceable notwithstanding discharge

a. debtor does it b/c they want to have good credit to get future credit, or a creditor may threaten to object to discharge
b. plus, even with unsec debt, a relative may be a guarantor/obligor on the loan

c. plus with secured creditors, allows for debtor to keep property and creditor won’t repossess (debts are discharged under 524, but liens are not)
2. 524(c) ( reaffirmation agreements must meet a number of requirements to be enforceable

a. Congress added in an new form recently also to protect debtors
b. Main requirements:

i. Must happen before granting of discharge

ii. Disclosures must be made to debtor

iii. File agreement with the court and attorney must file affidavit that shows no undue hardship for debtor and debtor has been fully advised of legal consequences of agreement and any default

1. makes the attorney almost become a financial advisor

iv. debtor has to have option to rescind within 60 days
v. if no attorney present for debtor during negotiation, then ct must advise of no undue hardship and in the best interest of the debtor
1. this part does not apply to consumer debt secured by real property
c. prof says cts deny these reaffirmations all the time

d. creditor must be very careful

i. reaff process must be started by the debtor

ii. any attempts to collect debt can violate the stay

e. large national retailers have created national programs to object to discharge in search of reaffirmation agreements, plus some programs offer continued credit if debtor reaffirms; this has lead to litigation with judges getting angry
i. Latanowich/Sears case

1. ct held that reaff agreement that was not filed with or approved by bruptcy ct was void and Sears’ attempt to collect prepetition debt pursuant to agreement violated discharge injunction
2. comp damages for debtor and pun damages against Sears!!!

3. Sears was not filing these agreements and not giving debtors full disclosures, got them in a lot of trouble

3. some case law allows another method, “ride-through” (retention) where debtor keeps the collateral by continuing to make pre-bruptcy payments without reaffirming or redemption
a. allows debtor to keep collateral while discharging personal liability on the debt if they were up to date on payments on the debt
i. in rem interest remains while in personam one is gone

b. Congress may have dealt with this in the 521 statement of intentions with secured property

i. 521(a)(6) ( must redeem, reaffirm, or surrender the property
ii. so this may do away with the retention doctrine from the case law

iii. Abandonment of Property, § 554
1. trustee can abandon property that is burdensome to the estate or of inconsequential value

iv. Exemptions under § 522(b)

v. Avoidance of Liens (judicial and other non-PMSI ones) to the Extent they Impair Exemptions 522(f)
h. Ch. 7/Abuse/***Means Testing***
i. If doctor makes 300K/year, he is making too much money, can have case dismissed from the beginning
1. different than denial of discharge under 727

2. can have case dismissed under 707(b), but you could still conceivably come back later and get debts discharge, must first follow instructions of the ct
a. use to be substantial abuse std fleshed out by the cts, discretionary role
b. now changed, we have MEANS TESTING with the new 2005 amendments
ii. Basic Idea ( defines income and expenses and subtract the second from the first, if the difference (surplus of income over expenses) would pay at least X amount of debt, the debtor is presumptively abusive and barred from Ch. 7 bruptcy, absent special circumstances
iii. new modified § 707, Dismissal of a case or conversion to Ch. 11 or 13
1. (a) ( permits ct to dismiss case for “cause,” such as for unreasonable delay, etc.
2. (b)(1) ( if court finds “abuse” with an individual debtor who primarily has consumer debts, then can dismiss the case or convert to 11 or 13
a. ct may not take into account charitable contributions here

3. **(b)(2) ( MEANS TESTING can create a PRESUMPTION OF “ABUSE” for (b)(1)
a. (A) presumption arising takes discretion away from judges
i. look at “current monthly income,” defined in § 101(10A) ( avg monthly income for 6 months income prior to petition date, includes all sources taxable or not; this excludes benefits from Social Security
1. must start with last day of month previous to bruptcy filing

2. so if Nov 1st filing, go back from Oct 31; if Nov 30 filing, back from Oct 31st
ii. take the CMI and subtract the allowed deductions, then multiply by 60 (for 5 years ( CMI – deductions x 60 = #
1. Presumption of Abuse if # is NOT lesser than the lesser of 
a. (1) 25% of debtor’s nonpriority unsecured debt, or $6000, whichever is greater; OR
b. (2) $10000
iii. RANGE for CMI minus Allowed Deductions
1. < 100, no presumption, you are in bruptcy

2. over 166.67, presumptively abusive, you’re out

3. in between the two, must compare to 25% of gen unsec debt

iv. Deductions, 2 types on the means test form
1. capped (based on IRS standards) vs. unlimited deductions
b. (B) presumption of abuse can only be rebutted by certain special circumstances, such as a medical condition or being in the military, then it lists certain tests

c. (C) requires the filing of means test form
d. (D) safe harbor for vets – above sections not applicable under certain circumstances
4. (b)(3) ( GENERAL GROUNDS FOR ABUSE, this brings back in the old law, i.e. “mushy” analysis; even if debtor past means test, the ct shall consider:
a. (A) whether the debtor filed petition in bad faith

b. (B) the totality of circumstances of debtor’s finances demonstrates abuse
5. (b)(4) ( deals with attorneys
a. (A) imposes penalties on attorneys to reimburse trustee if case gets dismissed , reasonable costs, etc. AND if attorney violates Rule 9011 of bruptcy procedure
i. Rule 9011 is like Rule 11 in FRCP, so this probably won’t happen much
b. (B) if attorney violated Rule 9011, ct can impose civil penalties here
c. (C) need attorney’s signature certifying that there has been a “reasonable investigation” and ensure motions are “well grounded in fact”

d. (D) attorney’s signature constitutes certification that nothing on the schedules is incorrect
e. so, in essence, statement of financial affairs and schedules must be accurate
6. (b)(5) ( allows debtor to get cost and fees for creditor that brings 707 motion just to harass the debtor and violated Rule 9011, i.e. “solely to coerce the debtor to waive” other rights
7. (b)(6) ( if debtor is below the median income test, then only the judge or US trustee can bring a motion under 707(b) [probably will be 707(b)(3)]
a. but can bring a 707(b)(2) if combining non-filing spouse income puts them over applicable median
8. (b)(7) ( Median Income Threshold Test, disallows anyone from bringing (b)(2) means testing motion if debtor is below median income threshold based on their family size
9. (c)(3) ( no dismissal under (b)(2) if bruptcy is necessary to satisfy a DSO claim

iv. Enforcing the new standard
1. 704(b)(1) ( requires US Trustee to check for abuse in every case filed by an individual debtor
2. if debtor is above-median, the US Trustee must further file a motion to dismiss or convert if presumptively abusive, or file a statement explaining why it has not done so
v. The Means Test Form
1. file the form with the petition for bruptcy

a. only fill out if debts are primarily consumer debts

i. consumer debt is incurred primarily for personal, family, or household purpose, § 101(8)

2. based on Census Bureau and other official numbers
3. dependents ( includes those you would list on your taxes (they all need not live with you)

4. Median Income Test in Part III of the form
a. If your CMI x 12 month is less than the applicable median income, no presumption, and you are done

b. Majority of cases will be below median cases

c. If couple files jointly, both incomes count

d. If only one files, non-spouses income is included for the median income test

i. But here, if you are above median and have to continue the form, then only the debtor’s income (excluding spouse’s) is used for doing the rest of the means test and budget

e. MD Median Incomes:  1-earner = 48929, 2-people = 63761, 3-people = 75764, etc.

5. Otherwise, must do the deductions:

a. Standard deductions ( food, housing utilities, mortgage/rent, transportation, plus car ownership allowance
b. Unlimited deductions ( 
i. secured credit debt for car – can claim it all
ii. same thing for the mortgage – can claim it all

iii. but double-dipping with standard deductions are not allowed
1. you get the greater of:
a. IRS standard, OR

b. Actual payment

iv. Car & mortgage can be unlimited

1. raising mortgage payments can result in lower income and thus no presumption ( seems unfair if you buy a bigger house and there is no presumption against you
2. but remember, motion under 707(b)(3) can still be brought for bad faith and totality of the circumstances test
3. for a debtor with a very small car payment, then you can take the IRS deduction
a. but if you paid off your car completely and have no payment and it breaks down later, then too bad
v. If you rent or lease, you can only get the IRS stds, not unlimited

6. CMI is a historical 6 month analysis
a. If debtor just lost job, US Trustee can file statement of declination even though she fails mean test ( i.e. argue motion is not appropriate, special circumstances
b. Such a historical analysis does not fit with someone who just lost their job
VII. CH. 13 BANKRUPTCY, PLANS OF REORGANIZATIONS FOR INDIVIDUALS
a. Basic Idea/Overview ( rather than focus on liquidation, concerned with debtor’s future earnings in order to pay creditors
i. Streamlined reorganization process for individuals that is short and simple

ii. Debtor keeps all assets, unlike Ch. 7
iii. Debtor makes payments over a period of years that trustee distributes to creditors according to a court-approved plan; when debtor has completed payout, then debtor’s remaining obligations are discharged
1. plans range from 3 to 5 years; 5 yrs is max under 1322(d)

iv. Creditors now get paid from debtor’s future income rather than debtor’s assets
v. All the general provisions from Chs. 1, 3, & 5 still apply

vi. Many Ch. 13 filings driven by default and acceleration on home mortgage and Ch. 13 is filed to stop foreclosure on the house

1. in Ch. 7, you can still lose house after discharge b/c liens survive

b. More differences between Ch. 13 & Ch. 7, and more Ch. 13 provisions:

i. No involuntary Ch. 13 proceedings
ii. Under 1306(b), debtor can keep the property
1. this section also provides for debtor’s postpetition earnings to be part of the property of the estate, 1306(a)(2) ( different than 541; this makes sense b/c it’s needed to make plan pmts

iii. No liquidation of assets, trustee just administers for the benefit of creditors 
1. § 1302 ( rights and duties of the trustee

2. § 1303 ( rights and duties of the debtor

iv. No redemption of property available under 722, that only applies to Ch. 7
v. Discharge only after completion of plan, 1328(a)
vi. Co-debtor stay found in 1301(a) for consumer debts ( to the extent that another individual is liable with the debtor, then the automatic stay is actually extended to this co-debtor even though they are not in bruptcy
1. but this is not a codebtor discharge

2. creditor can also move to have stay lifted, 1301(c), while the case is pending and the stay is in effect

vii. § 1327(b) ( confirmation of a plan vests all of the property of the estate in the debtor

viii. in addition to filing a petition, debtor files a plan providing for repayment of claims

c. Eligibility to File Ch. 13 is determined by § 109(e)
i. “Only an individual with regular income that owes, on the date of the filing of the petition, noncontingent, liquidated, unsecured debts of less than $307,675 and noncontingent, liquidated secured debts of less than $922,975 . . . “
1. same for joint case with spouse

ii. “noncontingent” refers to a claim that HAS to be paid, i.e. it is not contingent

1. EX: a jury claim is contingent – depends on the jury

iii. Unliquidated claims are those in which liability may have been admitted, but the amount of the debt is in dispute
1. i.e. plaintiff vs. defendant, there is a claim, but don’t know how much just yet

iv. Note, that under § 104, the numbers here are adjusted for inflation every so often

d. Basic Ch. 13 Timeline
i. Ch.13 stays the same as Ch. 7, except you need a plan within 15 days (unless debtor gets an extension with the court)

ii. Ch. 13 plans are not complex

1. Shortly after filing, debtor must start making plan payments within 30 days (even though it hasn’t been approved by the court)

a. These payments get escrowed until confirmation

iii. Deadline for a 341 meeting is 20-50 after petition date

iv. Confirmation hearing , § 1325

1. New amendments make this come quicker

2. Plan runs 3-5 years….

v. Discharge is only after payment plan is complete, i.e. after 5 years, see 1328
e. Elements of an Acceptable Confirmation Plan, § 1322
i. 1322(a) ( Mandatory Provisions, Plan must provide that:

1. debtor will pay sufficient amount of money to the trustee sot he plan can be fully performed

2. all priority creditors, (i.e. claims entitled to priority under 507), will be paid in full, unless a priority claim holder agrees otherwise

3. if the plan classifies claims, that all claims within a given class are treated the same

a. for example, dischargeable vs. nondischargeable

4. notwithstanding (a)(2), a plan may provide for less than full payment of a 507(a)(1)(B) claim (DSOs assigned to or owed directly to a gov’t unit) only if all disposable income for 5 years is devoted to plan

a. new provision that Congress added in ( policy is that Congress did not want a giant DSO gov’t claim to kill a Ch. 13 plan

b. but remember, portion not paid is non-dischargeable under 523(a)(5) so it will remain after bruptcy

ii. (b) ( Selected Permissive Provisions:
1. (b)(2) provide for the modification of rights of secured creditors other than creditors whose only security is real property that is the debtor’s residence, or of holders of unsec claims

a. must be mortgage holders secured EXLUSIVELY by the house to fit exception

i. so bifurcation allowed unless SC has lien on the house

ii. remember Dewsnup, SI will survive bruptcy

2. (b)(3) provide for the cure or waiving of any defaults (has to be reasonable time)
3. (b)(4) provide for payments on any unsec claim to be made concurrently with payments on any secured claim or any other unsec claim

4. (b)(5) notwithstanding paragraph (2), a Chap. 13 plan may provide for the cure of defaults on any claim even though final payment on the claim is not due until after the plan is completed

a. NOTE:  even though (b)(2) seems to imply that a debtor cannot modify mortgage debt on debtor’s principal residence in any way, this subsection provides that a debtor can cure mortgage arrears in a Ch. 13 plan (i.e. can cure home mortgage)

iii. (d)(1) if the current monthly income of the debtor and the debtor’s spouse is above the state median income, the plan may not provide for payments over a period that is longer than 5 years
1. median income test again
iv. (d)(2) if the CMI of the debtor and spouse is below the state median income, the plan may not provide for payments over a period that is longer than 3 yrs, unless the court for cause approves a longer period (not to exceed 5 years), but ct cannot approve plan longer than 5 years
f. Confirmation of the Plan, Required Findings under § 1325
i. 1325(a) ( Required Findings, need all of them according to prof (case law may vary):
1. the plan complies with provisions of Ch. 13
2. all filing fees have been paid
3. the plan has been proposed in good faith
4. **the value, as of the effective date of the plan, of property to be distributed under the plan on account of each allowed unsec claim is not less than the amount that would be paid on such claim if the estate of the debtor were liquidated under Ch. 7

a. “best interests of the creditors test”
b. if, for example, GUSC were going to get 5K in Ch. 7 from equity in some asset, then they must get the same or more here in Ch. 13

i. must do hypothetical liquidations to figure this out in your/their minds
c. remember, most Ch. 7 cases are no asset, so unless you are representing wealthy debtors, you don’t have to worry about it when there is no equity in their assets and exemptions cover the rest

5. with respect to each allowed secured claim the court must find existence of at least one of the following three alternatives:
a. the sec cred has accepted the plan

b. the SC retains the lien securing their claim AND the debtor will pay them the amount of their claim

i. SC has to be paid in full ( see time value of money below, Till
c. the debtor will surrender the SC’s collateral

6. the debtor will be able to make all payments under the plan and be able to comply with the plan
a. “feasibility test” ( cts generally find the plan passes this test unless there is some overt evidence that the plan is not feasible (i.e. the debtor’s own budget reflects that the debtor does not make enough money to support the proposed plan payments)

7. the action of the debtor in filing the petition was in good faith
8. all postpetition DSOs have been paid (new provision)

9. debtor has filed ALL applicable tax returns (new provision)

ii. 1325(b) ( the Disposable Income Test:

1. (b)(1) If there is an objection to plan, court may not approve plan unless:
a. all claims are paid in full; OR

b. the plan provides that all of debtor’s projected disposable income to be received in the “applicable commitment period” will be applied to make payments to unsecured creditors

i. note: in most jurisdictions, the Ch. 13 trustee will object to any proposed plan with a duration of less than 3 yrs unless the plan proposes to pay all creditors in full

ii. projected ( means test is just a starting point (this is in litigation right now)

1. these litigants argue means test is just a starting point and they have to show the ct what the real projected DI actually is, i.e. based on their income postpetition date
a. they want to pay less than what means test would make them pay

b. prof and trustees say this is the right argument

iii. DI use to be a postpetition number, but now CMI and expenses is used from means test for above median debtors (schedules still used for below median)

1. and CMI is a historical, not postpetition, number

2. (b)(2) ( “Disposable Income” means current monthly income (minus child or other support payments for a dependent), less amounts “reasonably necessary to be expended” for:

a. (A)(i) the maintenance or support of the debtor or a dependent (or for a DSO); and
b. (A)(ii) certain charitable contributions

c. (B) if the debtor is engaged in business, the expenditures necessary for the continuation of the business

3. ***(b)(3) Amounts “reasonably necessary to be expended” shall be determined in accordance with § 707(b)(2)(A)&(B) if the debtor’s CMI is greater than the median family income for the state 
[this is the means test from 707]
4. (b)(4) “applicable commitment period” shall be:

a. (A) subject to (B):

i. 3 years; or

ii. not less than 5 yrs, if the CMI of the debtor and spouse combined is not less than the median family income for the state; and

b. (B) may be less than 3 or 5 yrs, but only if the plan provides for payment in full of all allowed unsecured claims over a shorter period

iii. 1325(c) ( ct can order any employer of debtor to pay debtor’s income to the trustee

DISPOSABLE INCOME TEST

	All Debtors Must Pass Best Interests
of Creditors Test for Unsec Claims
	Divided Into: Above Median and Below Median for ACP
	Based on Division, figure out what to use for projected DI

	Above Median 
	App Comm Period not less than 5 yrs
	Use means test to figure out expenses
and disposable income for payments
If surplus, then pay this surplus to unsec nonpriority creds
If no surplus under test, then basically treated like below median and use disp inc/reas nec expenses and case law to figure it out

	Below Median
	App Comm Period is 3 yrs
	Debtor’s budget is used here to figure this out, i.e. use schedules I & J to figure out current monthly income, etc.


g. Secured Debt/Creditors ( 3 exceptions to bifurcation/cramdown, i.e. it is allowed by 1322(b)(2), but these are three situations where you can’t (cramdown is bifurcation of the claim where you basically get rid of unsec part; it is mainly for cars, not real estate so much):

i. 1) claims secured ONLY by a SI in real property that is the debtors principal residence (see 1322b2)
1. some courts have recently allowed the stripping off of a 2nd mortgage when the 1st mortgage completely encumbers the property ( it’s basically like an unsecured 2nd mortgage
2. but you are allowed to cure such claims under 1322a5

a. 1322(c) also allows for deacceleration of loan and curement
b. 1322(e) ( interest rate with curing home mortgage is determined by underlying agreement and applicable nonbankruptcy law

ii. 2) new provision at end of 1325(a) ( cramdown use to be used a lot for cars, but now it is limited
1. for vehicles purchase (with PMSI), acquired for personal use of the debtor, in 910 days (about 2.5 yrs) preceding petition date, you can’t bifurcate or modify the claim

iii. 3) new provision at end of 1325(a) ( catchall for the previous 1 year
1. for any other thing of value purchased 1 year before filing with that thing of value as collateral, can’t bifurcate or modify the claim
iv. How do you determine interest rates and FMVs for cramdowns? ( 2 Sup Ct cases
1. remember, you can only have bifurcation if FMV of collateral < debt on collateral, § 506
2. Rash ( FMV is based on debtor’s replacement value for cramdown purposes
a. Now codified in 506(a)(2)
b. Replacement value is higher than foreclosure value, i.e. your cost to buy a like car of age, mileage, etc.; it is even higher than trade in value

c. So these higher FMVs will result in higher bifurcated secured debt that must be paid

3. Till ( discussing interest rates for 1325(a)(5) and present value of the SC’s claim

a. Secured debt has to be paid in full under 1325a5 unless something else happens
i. Including interest

b. This case holds that interest is PRIME PLUS SOME NOMINAL RISK ASSESSMENT (like 1-3%, but it is undefined)

i. The latter covers the risk for the secured lender
c. This interest will be paid over the time period of the plan
v. Remember, no redemption for Ch. 13 debtors, so they try to cramdown
1. you may be able to get retention under Ch. 7 and that is better than Ch. 13 cramdown b/c Ch. 7 discharges all personal liability

2. but while a Ch. 13 plan is in effect, the automatic stay prevents creditor from getting property, unless debtor stops making payments

vi. don’t forget the UNSECURED PORTION after Cramdown
1. still must do the best interests of creditors test here for this to make sure they get at least as much as they would in Ch. 7 

2. do disp inc test to figure out how much they will get, i.e. the payment

vii. If you cramdown something, don’t worry about the arrears ( you are paying off as much as the debt as is covered by the FMV of the property
h. Unsecured Creditors in Ch. 13
i. They can’t vote on a Ch. 13 plan
1. they get in a better position by filing an objection

a. 2 main objections:

i. Best interests of Creditors Test ( argue they would get more in Ch. 7, see 1325(a)(4)

ii. if debtor fails to devote all of their projected disposable income to the plan for the applicable commitment period, see 1325(b)

1. use means test/disp inc test

2. means test used to figure out projected disp inc if you are above median debtor
ii. Can a Ch. 13 plan pay them zero dollars?

1. Yes, if this would have been a no asset case in Ch. 7
2. so in the past, these types of plans have been confirmed, but it is the exception not the rule

a. plus there is still a good faith test courts use

iii. 1325(a)(3) good faith requirement requires debtors to usually pay something to the unsec creds

1. usually pay 10% to unsec creds ( use this in calculation
2. MD jurisdiction have thumbnail test for good faith ( ~11%, unless there are some very unusual circumstances
a. If you don’t meet this, debtor is in big trouble and there will be litigation

3. case law shows haggling over reasonably necessary expenses, etc.

4. fairness requirement will be imposed upon debtor here with unsec creds ( mushy analysis
5. new amendments encourage payments to sec creds even more so now than unsec creds

iv. See table above also
i. Priority Creditors under 507 are still entitled to get paid in full in Ch. 13, 1322(a)(2)
j. Trustee Compensation will be in calculation also
k. § 1328 ( discharge after completion of payments, and subject to other limits

i. limits on how many discharges you can get over time ( subsection (f)
l. § 1329 ( allows trustees to revisit a plan if a debtor starts earning a lot more and the section allows for plan changes

VIII. INVOLUNTARY BANKRUPTCY CASES
a. § 303 
i. available only for Ch. 7 or 11

1. you can’t force someone into an payment plan like in Ch. 13

a. unconstitutional and code bars it

2. no involuntary bruptcy against family farmer or charitable organizations
ii. (b)(1) ( can be done by 3 or more creditors holding unsecured claims worth at least $12,300
iii. (b)(2) ( if fewer than 12 unsec claims against debtor, then one or more of these may file involuntary bruptcy against debtor if they are holding a claim(s) of at least $12,300
iv. (b)(3) ( special for partnerships, i.e. by fewer than all the general partners in a partnership
b. Logistics

i. a 303 case starts a filing of a complaint, then there is period for debtor’s answer, then discovery, then trial ( basically like a normal lawsuit
1. if judge makes an order for relief under bruptcy, then it runs like any other bruptcy case under 301 (voluntary cases) or 302 (joint case)
a. all other provisions of the code become automatically applicable
2. 303(h) ( gives what the creditors must prove 

a. if no answer by debtor, then automatic bruptcy under the Code

b. if answer, then bruptcy ONLY IF creditor can prove 1 of 2 things:
i. that the debtor is generally not paying such debtor’s debts as they become due

1. i.e. equitable insolvency ( debtor may have money, but not paying

a. as opposed to balance sheet insolvency

ii. OR if a custodian was appointed or took possession within 120 days before date of this involuntary petition filing
1. Note: assignment for benefit of creditors in state court is an express grounds for granting order for relief in an involuntary case

ii. 303(i) ( judge can award debtor costs and reasonable attorneys’ fees if petition is dismissed
1. creditors and lawyers must be very careful when they try to launch such a bruptcy

2. involuntary bankruptcy is usually used for Ch.11/business, but be very careful ( it can seriously damage the business’s reputation and could result a huge judgment against creditors if case is dismissed, i.e. significant fees and damages
iii. a creditor can gain back actual/necessary expenses as postpetition claims/administrative expenses for such a case under § 503(b)(3)(A), this is also a priority claim under 507(a)(2)
c. this type of case is obviously very rare
IX. CH. 11 BANKRUPTCY
a. Individual can file Ch. 11
i. But mostly it is corporations and other businesses!
ii. 1129(a)(15) requires Ch. 13 means test to be used in Ch. 11 with a natural person
b. Basic Idea and Overview ( allow reorganization and restructuring of business with DIP as trustee

i. Why file Ch. 7?
1. automatic stay stops everything which is especially useful for businesses
a. can’t repossess airplanes etc.

b. can stop judgement creditors from attaching

2. to stay in business
ii. Why not to file?

1. incredibly expensive to file by the time everything is done
2. business stigma and reputation; customer uncertainty

3. suppliers stop supplying

4. no more goods on credit

c. Ch. 11 Timeline
i. Ch. 11 ( similar to ch. 13

1. 341 meeting is between 20-40 days

2. in first 120 days, debtor has exclusive right to file a plan of reorganization and then get an additional 60 days to get it confirmed
3. and anyone can file a plan of reorganization including creditors

4. discharge is upon confirmation in corporate cases
a. different than individual 13s

b. for individuals in Ch. 11, get discharge upon plan completion (not confirmation)
d. Differences b/t Ch. 11 and other types of bruptcies, and other overview provisions:
i. No trustee, Debtor in Possession (DIP) here, see § 1107
1. very important distinction
2. DIP exercises the power of a trustee, 1107(a) ( DIP and Trustee used interchangeably in this section of the outline (IX)
a. DIP can sue under the bruptcy

3. DIP keeps the property unlike Ch. 7
4. DIP/Trustee can operate the business, 1108

ii. US Trustee shall appoint a committee of unsecured creditors
1. 7 largest unsecured creditors

2. committee can hire counsel ( represent interests of all unsec creds

a. can hire attorneys, accountants, professionals, and they get paid out of debtor’s pockets

i. fees are a 503(b)(4) administrative expense postpetition ( is a priority claims under 507(a)(2)

iii. Proof of Claim ( 1111(a) says claims are deemed filed by operation of law as scheduled on the debtor’s schedule
1. but creditor still has ability to file a proof of claim and you should always do so in case the debtor fudges it on the schedules

2. if case is converted to Ch. 7, then file a proof of claim like in Ch. 7

iv. Objectives and Procedures:
1. confirm a plan of reorganization under §§ 1129 & 1141

a. this becomes a binding contract b/t debtor and all of their creditors

2. debtor has an exclusive period to file plan ( 120 days from date of petition date filing, 1121(b)
a. plus another 60 days for confirmation

b. so 180 days total

c. this is very helpful and important b/c you want to file before creditors do

3. plans are voted on (unlike Ch. 13)

a. you can file an objection or vote against a plan

i. involves a lot of strategy and negotiation
4. votes are solicited by means of a disclosure statement approved by the court, 1125

a. so you get a disclosure statement and a plan

i. disclosure statement is just a lot of info about the case

ii. plan tells you how everything will be implemented and worked out

1. how and when creds get paid and how much

5. to confirm a plan, must conform to requirements in § 1129
a. equivalent to 1325 in Ch. 13
b. need affirmative vote of the creditors

c. also, make sure that either each class of creds accepts the plan or is not impaired under it

d. BIOCT – 1129(a)(7)
6. debtor is discharged from all prepetition debts except as provided in the PLAN!
a. Different than Ch. 13 where discharge does not occur until completion of plan

e. Debtor’s Most Important Concerns/Operating in Ch. 11
i. Use of cash ( 363(c)(1)

ii. Use of property ( 1107, 1108, 362(c)

iii. 362(a) provides a lot of cover and 362(c) allows the business to operate under DIP

iv. § 364 allows further financing and other credit to be obtained by the DIP after bruptcy starts
1. (a) ( can go get money without permission for “ordinary course of business”

2. otherwise, for other stuff, DIP must get special court permission

3. to get more secured debt, debtor needs a court order

4. unsec creds may object to some stuff ( if you give 2nd liens to already encumbered property then that results in loss of equity that is coming from unsec cred’s pockets (no equity left)
a. Garland ( unsec creds are SOL, no adeq protection for them and unencumbered property can be used as collateral to secure postpetition debt

v. 1112(b) ( allows for conversion or dismissal of Ch. 11 case

vi. 1104(a)(1) & (2) allow for a trustee to be put in place if necessary

1. (a)(1) ( for cause, fraud, mismanagement, etc.

2. (a)(2) ( mushy std, appointment if it’s in the interest of the creditors
3. (a)(3) ( if grounds exist to convert or dismiss under 1112, the ct can than instead appoint a trustee

4. Sharon Steel Case ( DIP was not suing anyone including for preferences and fraud conveyances (went way over the line with these transfers), so the ct appointed a trustee
f. Concerns of Secured Creds in Ch. 11
i. Collateral protection ( adequate protection

ii. plus worried about soft collateral such as inventory (being sold), accounts receivables, cash, etc.

iii. Rights of Secured Creditors
1. still have all the powers under 506(b) to allow interest, fees to grow up to the value of the collateral

2. Want lifting of stay under 362(d), OR, Adequate protection (payments) under 362(d)
a. § 361 provides definition for adequate protection:

i. cash payments, 

ii. additional/replacement liens, 

iii. other relief fashioned by the court such as giving assurance through an equity cushion in other property

b. Adeq protection basically keeps sec cred in same position had case not been filed

c. Under 362(g), party requesting relief has burden of proof on issue of debtor’s equity in the property

i. Party opposing relief has burden of proof on all other issues

d. Seitles ( 2 part case with 2 issues
i. Automatic stay prevents US from pursuing false claims act claim because this is not a regulatory power, but a pecuniary action 

ii. Should the stay in a corporate case be extended to protect the president and sole remaining shareholder of the debtor?
1. ct used leeway under § 105, under exceptional circumstances, to protect the shareholder here
2. ct looked at 2 things, both equitable principles:

a. irreparable harm

b. likelihood of success (big equitable test)

3. so here stay was extended to nondebtor codefendant

iii. Note: 1301 is one exception for codebtor under Ch. 13
e. Rogers Development Corp.
i. Facts: creditor was oversecured, property had FMV of 750K, debt is 548K, so equity cushion of over 200K

1. creditor lent more money postpetition

2. then bank filed motion to lift the stay under 362(d)

ii. Ct tosses 362(d)(2) action b/c the property is needed for an effective reorganization
1. prof says ct made an error of law here b/c 362(g) requires debtor to have burden of proof as to property needed for effective reorg and they made creditor show it
2. ct holds there is no equity in property even with equity cushion b/c there is other liens on it
iii. 362(d)(1) argument to lift stay is tougher

1. and ct says that they are oversecured and have an equity cushion that provides adeq protection

iv. but the SC’s interest in the property continues to grow up to FMV, 506(b)

f. Timbers, Sup Ct:  the automatic stay and the delay it causes in and of itself is not enough by itself to lift the stay or get adeq prot payments

i. Prof says to note that collateral here was real estate that was going up in value so sec cred would be fine later on

3. Cash collateral ( prohibition on use without consent of the court, 363(c)(2)

a. Sec creds worry about cash b/t it’s very fungible

i. As long as sec cred made allowance for proceeds arising from collateral under the sec agreement, then debtor can’t use that cash collateral which is proceeds up to the value of the secured debt
b. If debtor uses cash collateral without consent, then there are penalties
i. Unauthorized use of cash collateral is grounds for conversion (to Ch.7) or dismissal, 1112(b)
c. Earthlite ( cash collateral is special

i. Adequate protection does not apply to cash collateral

1. cash is special ( does not go up or down in nominal value

2. fungibility of cash and steady value is enough for adeq prot
3. debtors have to pay some adeq prot if cash collateral is to be used

4. Polk ( prepetition waiver of automatic stay in the security agreement is not enforceable

a. These are against public policy and stay protection is part of the Code and helps the debtor with a fresh start
b. Ct notes that if you have a waiver supported by some special consideration, then it might be allowed ( i.e. if creditor had given extra money
g. Concerns of Unsecured Creditors
i. They don’t want a loss of unencumbered property
1. especially when FMV of property is going down and debt going up, GUSC can go unpaid

ii. they don’t want a loss of going concern value

1. value of the business name, customer lists, goodwill, etc.

iii. plus, they don’t want 2nd liens on already encumbered property under 364 (more financing)

1. but the ct will force this over objections if need be

h. Preferences
i. Basic Idea ( although outside of bruptcy, you can pay whichever creditors you want (subject to time limits of other money owed), in bruptcy these payments may be avoided as “preferences”
ii. What is a preference? ( it is a cause of action only available under § 547 of the Bruptcy Code

1. it’s a legal transaction outside of bruptcy, but it’s a voidable transaction in bruptcy if it meets the elements of a preference (and if there are no defenses to it
iii. Trustee or DIP sues for return of a preference ( DIP sues its own business
iv. POLICY ( all creditors in a category should be treated equally 
1. Congress chose the 90 day and 1 year periods
v. § 547(b), Preferences ( Elements: (b) The trustee may avoid any
1. transfer (see § 101(54) ( very broad)

2. of an interest of the debtor, § 541
3. in property, § 541

4. to or for the benefit of a creditor

5. on account of an antecedent debt owed by the debtor before such transfer was made

6. made while the debtor was insolvent
a. 547(f) ( presumption of insolvency within a certain period of time, i.e. within 90 days preceding petition date (does not matter if it’s an insider or not for the 90 day period)
i. this just means that this needs to be rebutted by the transferee ( must prove debtor was solvent at time of transfer

b. For INSIDERS, from 90 days back to a year, then you have to prove insolvency

7. within 90 days prepetition OR between 90 days and one year prepetition if recipient is an INSIDER (see § 101(30))
8. transfer enables the such creditor to receive more than such creditor would receive in a Ch. 7 case
a. must figure out what an unsec cred would get in a Ch. 7 liquidation
i. somewhat similar to best interests of creditors test
b. always determine what debtor would get in Ch. 7
c. ***fully secured creditor can never have a preference against them***
vi. HYPO:  mortgage payment to mortgage company prior to bruptcy is NOT a preference ( lien flows through unaffected in Ch. 7 so no advantage to creditor here
1. Granting SI in second asset meets the elements of a preference, but there may be a defense…
vii. Defenses to Preferences, § 547(c) ( to the extent such transfer was – 
1. (c)(1) a Contemporaneous Exchange for new value given to the debtor
2. (2) incurred by the debtor in the ordinary course of business or financial affairs of debtor
3. a security interest in property acquired by the debtor to the extent that such SI secures new value (purchase-money exception)
4. was made with new value given by the creditor for the benefit of the debtor
a. Note: up to the new value, it’s a defense, the rest remains a preference
5. made for a DSO
6. consumer debt for less than 600 dollars
7. non consumer debt for less than $5000 dollars
viii. Transfers w/ Checks ( Checks and Float
1. when does transfer occur for purposes of timing when done with a check?
a. ANSWER:  When the check actually gets credited from payor’s bank to payee’s bank (could be the same thing as clearing the account)
b. Date of transfer ( when payor’s bank honors the payee bank’s request for payment
c. Barneville v. Johnson, SC Case
i. Key is when the money leaves the debtor’s account ( that’s when we have a transfer for a Preference Analysis
ix. Indirect Preference ( people other than the transferee who benefit from such a transfer
i. Executory Contracts
i. What is an Executory Contract?

1. basically on that has not been consummated just yet, it is ongoing
2. Law Review Prof’s article definition that has been adopted by the courts:

a. Material Breach Test: “A contract under which the obligation of both the bankrupt and the counterparty to the contract are so far unperformed that the failure of either to complete performance would constitute a material breach excusing the performance of the other.”
3. so if performance of one party is so far completed (further along), then he/she can’t breach and it is not an exec K
4. complex K’s lead to problems and more complexities

a. MUST ASK whether we are at a point where there has been enough performance
b. Riodizio, Inc. ( dealt with option Ks
i. One party had competed perf and they were done (they paid for their option), and under Prof’s test, it wouldn’t be executory

ii. But there is another test cts use: Functional Analysis
1. here, ct held that since each party must perform to obtain the benefits of the option K, it is still an exec K
ii. § 365, Executory Contracts (and unexpired leases)
1. if K is not executory, then this section does not apply

2. (a) ( trustee, subject to court’s approval, may assume or reject any exec K or unexpired lease of the debtor

a. assume ( means to take on that K

b. reject ( means to default on the K and cease performance

c. remember, it’s UNEXPIRED leases, not expired ones!!
3. (b)(1) ( provides mechanism for DIP or trustee  to assume a K under which they had a prior breach, 3 ways:
a. 1) trustee cures, OR provides adequate assurance that the trustee will promptly cure (i.e. cure over time)

i. some more info here on nonmonetary breaches (i.e. mowing the lawn), but don’t worry for our class prof says

b. 2) trustee compensates, OR provides adequate assurance that the trustee will promptly compensate, a nondebtor party to such a K or lease for any actual pecuniary loss to such party resulting from such default
c. 3) trustee provides adequate assurance of future performance under such K or lease
d. Trustee will file a motion here and then go talk to other contracting party ( usually is resolved through a stipulation here

e. Ct will give deference to the debtor’s “sound business judgment” here when trying to assume or reject a K
4. (b)(3) ( special shopping center provisions added in by the lobby for shopping ctr landlords
5. (c) ( restrictions on assuming or assigning certain Ks, cannot assume IF:
a. (1)(A) ( applicable law excuses a party, other than the debtor, to such K or lease from accepting performance from or rendering perf to an entity other than the debtor or DIP
i. i.e. with a personal services K ( cannot assume if it’s assignment is forbidden under applicable nonbankruptcy law

b. (2) ( if the K is to make a loan, or to issue a security of debtor, then not assumable

c. (3) ( cannot assume a nonresidential lease that has been terminated prior to the bruptcy case
6. (d) ( provides deadlines for trustees to assume or reject from petition date forward, and if they don’t it will be deemed rejected by operation of law:

a. with a K or unexpired lease of nonresidential real estate

i. in Ch. 7 – 120 days

ii. Ch. 11/13 – 120 days

b. With a K or unexpired lease of Residential real estate and personal property:

i. Ch. 7 – 60 days
ii. Ch. 11/13 – confirmation of plan

7. (f)(1) ( deals with trustees assigning exec Ks, only if:
a. (2)(B) requires adequate assurance of future perf by the assignee of such K or lease, whether or not there has been a default
i. how do you do this? ( prove this to the judge by having the assignee testify along with admitting into evidence his/her financial records/books

b. (3) certain restrictions on parties to exec Ks to assign stuff
i. cannot allow have termination or modification of K as a result of such assignment or assumption
ii. Jamesway ( ct allowed DIP to assign lease and invalidated certain lease provisions that debtor objected to

1. if a clause in the lease creates an anti-assignment effect, ct will not look favorably upon it

2. i.e. clause requiring debtor to pay a landlord a profit upon assignment was unenforceable

8. Krystal Cadillac ( ct held that under state law, franchise agreement could not be terminated

a. Must focus on whether or not agreement is even alive before you can terminate it
b. Ct held that termination was invalid b/c automatic stay stops it in bruptcy

c. So it let the debtor/DIP be able to cure, assign, and assume the franchise for the benefit of all the creditors

iii. If other party from a rejected exec K has a loss or claim, it becomes GUSC, see 502(g) ( makes the claim a prepetition claim
iv. If debtor cannot perform, but contract still has a lot of value, assume it and then ASSIGN it!!
v. Policy with Exec Ks ( if were to force debtors to perform bad Ks, ultimately one unsec cred gets paid at the expense of all the other GUSC

1. treat like creditors alike ( so force this contracting party to share pro rata with GUSC

j. Avoiding Powers of Trustee; Use of State Avoiding Laws; and Fraudulent Conveyances

i. Strong Arm Power of the Trustee or DIP, § 544

1. Basically, trustee can stand in the shoes of a 3rd party bonafide purchaser for value without notice of SI (Hypothetically)
2. Trustee gains these hypothetical powers on date of bruptcy filing ( i.e. rights and powers of, or may avoid any transfer of property of the debtor that is voidable by…
3. (a)(1) ( trustee becomes a judicial lien creditor on the date of filing, whether or not such a creditor exists
a. if this judg cred executes on property, then, for example, the judg cred gains priority over any unperfected SIs/liens on the property
4. (a)(2) ( makes trustee an execution creditor also (not that important)
5. (a)(3) ( trustee is BFP with regard to real property, whether or not such a purchaser exists
a. BFP gives even more power than just being a lien creditor

b. if SC is unperfected, then trustee can take property without SC’s  lien
c. i.e. over anyone who fails to record land mortgages/liens in the land records
6. this can in essence make a SC into and unsec cred
a. unperfected SCs are basically unsec creds in bruptcy ( they must perfect!
7. there are some EXCEPTIONS where SCs are allowed to perfect their interest in a certain time period into bruptcy, i.e. after petition date, like 20-30 days
a. PMSIs, ordinary course of business exceptions
b. And 362 allows an exception to the stay to this (i.e. to allow these SCs to “perfect”)
8. Bowling ( case where trustee is using 544(a)(3) power
a. was trustee a BFP on real property?
i. Split in the cts prof says, either
ii. Stand in the shoes of the debtor
iii. OR no knowedge for trustee based on day of filing
b. Here, must show mortgage was not notarized ( here, ct said evidence shows it was not, so trustee wins
ii. Fraudulent Conveyances
1. § 548  of the code brings this into bruptcy

a. very similar to MD provisions, fed one:
i. has an actual intent to hinder portion

ii. receiving less than reasonably equiv value in exchange AND
1. debtor was insolvent or became insolvent due to conveyance

2. debtor had unreasonably small capital for transaction
3. debtor intended to incur or believed that the debt would incur debts that would be beyond debtor’s ability to pay as they matured
4. debtor made transfer for benefit of INSIDER under an employment contract and not in the ord course of business
iii. Congress carved out some charitable contributions
b. fraud conv must be within 2 yrs of filing date

2. MD Fraudulent Conveyance
a. Use this for 2-3 yrs before petition date (normal SOL in MD is 3 yrs)

b. Trustee looks to 544(b)(1) to gain these powers
i. “trustee may avoid any transfer of an interest of the debtor in property” that is voidable under applicable law by a creditor holding an unsec claim under 502
ii. i.e. if there is an unsec cred in the case that could have sued under state law (e.g. under fraud conv state law), then the trustee can stand in the shoes of that unsec cred ( so here trustee needs a cred to stand in the shoes of!!!
c. thus, all the MD fraud conv provisions become relevant in bruptcy
3. In re Image Worldwide ( case about reasonably equivalent value in big Ch. 11 cases
a. Sets for a funcational approach to what is reasonably equivalent value
i. Must look at the whole corporate structure; can’t just look at corporation 2, i.e. lower corporation
ii. In this case, ct said corp 2 did not get enough value so it’s fraud conv

k. Plan of Reorganization and Conf of Plan in Ch. 11
i. § 1129 ( confirmation list of requirements for the debtor
1. equivalent to 1325 in Ch. 13

2. (a)(3) ( must be in good faith
3. (a)(7) ( must meet BIOCT with respect to each claim

a. OR a class must accept the plan in spite of it failing BIOCT
4. (a)(8) ( each class or claims of interest must accept the plan, OR they cannot be impaired under the plan
a. i.e. they must accept or pay them in full
b. ***if a debtor can’t meet a8 requirements, there is an alternative difficult process for securing a plan ( a Ch. 11 cramdown
i. different than Ch. 13 cramdown

ii. cramming down the plan of reorg on creditors that haven’t accepted and are impaired under it
5. (a)(9) ( all 507 priority claims must be paid in full on effective date of plan

6. (a)(10) ( if a class of claims is impaired (not paid in full), then you have to have once class of claims accepting the plan 

7. (a)(11) ( plan must be feasible
ii. § 1126 ( provides for voting in Ch. 11

1. disclosure statement is approved by the ct
a. send this out with the plan

b. must have solicitation of votes of creditors

2. Voting is done based on class: have to have 2/3 dollar amount and ½ in number voting in favor of those creditors who actually vote in a class (so don’t look at whole class, just the ones who voted)
a. HYPO:  100K debt, and 30 creditors

i. 20 vote representing 90K of debt

1. of 20 votes, 11 must approve; and of 90K, 60K must be approving

b. many creditors don’t vote and this moves things along
iii. § 1141 ( Effect of confirmation
1. new plan is a binding K b/t debtor and creditors

a. it’s enforceable in state court

b. this plan comprises ALL the future obligations b/t the parties

l. Chapter Choice
i. If debtor cannot meet Ch. 13 debt limits in 109(e), then may have to file Ch. 11 reorganization for individual

ii. New law in 2005 for Ch. 11 ( postpetition earnings from personal services of an individual are property of the estate, § 1115
1. just like Ch. 13

2. may deter debtors from filing a Ch. 11 (?)

X. JURISDICTION AND VENUE
Jurisdiction to Bankruptcy Court
· Venue ( is controlled by 28 U.S.C. 1408

· Court’s procedure title of US Code

· 1408(1) Venue is proper for bankruptcy case where corporate debtor is domiciled (i.e. incorporated), and something else for individuals…

1408

Except as provided in section 1410 of this title, a case under title 11 may be commenced in the district court for the district— 

(1) in which the domicile, residence, principal place of business in the United States, or principal assets in the United States, of the person or entity that is the subject of such case have been located for the one hundred and eighty days immediately preceding such commencement, or for a longer portion of such one-hundred-and-eighty-day period than the domicile, residence, or principal place of business, in the United States, or principal assets in the United States, of such person were located in any other district; or 
(2) in which there is pending a case under title 11 concerning such person’s affiliate, general partner, or partnership. 
· Northern Pipeline v. Marathon, 102 s ct 1958

· Problems with bruptcy jurisd

· Bruptcy judges are Art. I judges, not Art. III judges

· Sup Ct found that Congress’s grant to bankruptcy judges was so broad that they overstepped their bounds and basically made Art. I judges into Art. III judges

· Art III judges have life tenure; Art I bruptcy 14 yrs

· Art III can only be impeached; Art I bruptcy can be removed easily

· Pay differences

Congress made bankruptcy court the adjunct of the District court

· jurisdiction is in an Art III court and then referred to the bankruptcy court

· there are local rules also ( automatically refers all bruptcy cases to bankruptcy courts

· results in tons of conflicting case law at the District Court level
NOTE:  you can’t contract away your right to file bruptcy, cts hold this to protect unsec creds who are not part of the sec agreement
RULES FOR LAWYERS IN BANKRUPTCY

· in a consumer bruptcy case, the debtor is the client

· this is who the attorney represents

· debtor-attorney

· ch. 7 : bus or ind

· ch. 13 : individuals

· what rules do lawyers have to comply with, consumer cases, ch. 7 + ch.13 ? ( § 329
· file with the court compensation agreement if after one year before petition date

· part b allows a refund of the fee if excessive

· why do they have to do this?

· Protects individuals under financial stress

· Debtor loses nonexempt assets as liquidated to creditors

· Need debtors to care about representation

· MUST FILE THESE DISCLOSURES

· Rule 2016b statement

· DRAs – defined under § 101(12A) ( debt relief agency

· If you are a DRA, then you have to comply with these other sections of the Code, §§ 526, 527, 528

· Very complicated new provisions ( heated litigation about them, alleging they are unconstitutional

· Problems with a definition ( applies to attorneys and non-attorneys

· Anyone who provides bankruptcy assistance to an assisted person for money

· § 526 ( uses the term “assisted person” a lot

· new defined term in § 101(3) ( only applies to representing consumers with nonexempt property of less than 150K

· 526a4 ( doesn’t allow for taking money????

· Makes an attorney be fraudulent for taking credit card money

· See § 727 and 523

· 523a2 ( incurring debt without intention of ever paying that

· § 527 ( disclosures = boilerplate when providing assistance

· § 528 ( more requirements for DRAs

· affirmative requirements for disclosures

· written contract with client

· explanation of services

· why might you tell a client to go out and get a car before bankruptcy?

· Because you can fully deduct payments on means test

· Practical reason is because you needed one

· And you are not going to cramdown later

· But bankruptcy code says you can’t do this!!!!!!!!

· Ch. 11 cases

· If attorney works for DIP, then no longer working for the debtor

· You are representing the trustee/estate and thus are fiduciaries to creditors

· So attorney must go and get their employment approved pursuant to § 327
· Makes sure that lawyer has no conflicts of interest from the estate

· E.g. if attorney was a shareholder of the company, then they can’t represent the estate ( conflict of interest with the creditors

· § 330 ( application for approval of your fees

· must be reasonable and justified under the circumstances

· ***so lots of different rules here if you are representing the trustee (as opposed to the debtor)
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