I. Contracts Background

A. How and Why contracts are enforced:

1. By courts (the state)

2. create order, promote development, reduce/allocate risk, predictability, protects expectations, Plan, Invest, way to agree, rely, efficiency, deal with outsiders – to distill the future to the present.

3. private autonomy (consideration) – indiviuals have the power within themselves to bind themselves

4. reliance (promissory estopple)– the breach of a promise may work an injury to one who has changed his position in reliance on the expectation that the promise would be fulfilled

5. unjust enrichment(restitution) – a case where the injustice resulting from breach of a promise relied on by the promisee is aggravated

6. The reason we don’t have a subjective rule because objective sets a uniform standard – going into a contract it gives you predictability and meeting of expectations.

B. Adhesion contract – take it or leave it contract.  Enfoceable if:
1. Plain and clear notification 

2. Reasonable expectations

3. Neither Procedurally or Substantiatively unconsionable.
a) Procedural Unconcionability – the bargaining process

b) Substantiative Unconcionability – oppressive terms.
C. Remedy – the expectation rule

1. If there is a breach of contract – you are put in the place where you would have been had the contract been fulfilled.  
D. Fraud - If a contract exists but was procured fraudulently or by other means to disavow it, it can still be enfoced by the party who did not procure the contract fraudently.
E. Restructure - To get out of a contract outside of defenses, you can do so by forming another contract
F. Agency
1. When a principal has expressly instructed its agent to take a particular action, the agent’s act pursuant to that instrcuction will be viewed in law as the act of the principal itself; the agent will be deemed to have express authority to that effect.  RII of Agency §§140, 144
2. Authority may be implied as well as express (Actual authority)- RII Agency §7 Cmt. c
3. Apparent authority – a principal may be legally bound by the actions of its agent if the principal has done or said something that leads the other party reaonably to believe that the agent does indeed have actual authority to do the act in question.
II. 
Ways to enforce a promise
A. Contract formed on the Basis of Consideration – 3 elements
1. Mutual Objective Manifestation of an Intent to be Bound – ab
a) The “objective test” applies to issues of intent, which means that the “true interpretation of an offer or acceptance is not what the party making it thought it meant or intended it to mean, but what a reasonable person in the position of the parties would have thought it meant.”
b) Can be exhibited through actions as well as expressly stated.
2. Consideration – abc
a)  “consideration is a benefit to the promisee or a detriment to the promisor expressed in words or performance, provided always that the return promise or performance is bargained for between the parties.” 
b) Bargaining – requires if-then situation.  Each in exchange for the other.  
c) *Nothing is consideration that is not regarded as such by both parties Philpot v. Gruninger

d) "Unfair” - In ascertaining the presence of consideration, the courts will not “weigh” the consideration, or insist on a “fair” or “even” exchange.  The reason is inadequacy is subjective.  

(1) Gross inadequacy of consideration may be relevent.

e) Consideration can be refraining from behavior that one has a legal right to engage in.  Hamer v. Sidway (uncle and nephew drinking, smoking)
f) Can’t be in the past.  Something which has been delivered before the promise is executed, and, therefore, made wihthout reference to it, cannot proeprly be legal consideration.  Williston on Contracts
g) Can’t give up a legal right that you don’t have or that is illegal.  You can’t give up the legal right not to murder.

h) §77 cmt a, Illusionary promise –A promise, even if bargained for, will not serve as consideration for a promise in return if it is “illusory” – if it makes performance entirely optional with the promisor. – it does not restrict the freedom of the promisor (who is given the choice) but the other party’s promise may also go unenforced because not supported by sufficient consideration.
i) Reasons consideraiton doctrine - to make sure promises are not accidental or gratuitous but the result of some deliberation, manifested by reciprocal bargaining or negotiation.  It cautions – it makes you stop and think.  It plays an evidentiary and channeling function.
3. Definiteness/Certainty – ab

a) the terms of the contract must be clear and specified.

b) Essential terms are 1) The time of performance; 2) The subject of the act – thing, service; 3) The amount and time to be paid.
c) Agree to agree - must specify all material and essential terms and leave nothing to be agreed upon as a result of future negotiations.  Walker

d) UCC - On the issue of certainty the UCC has a very flexible approach it tells us that the time of performance and even the price do not have to be agreed upon by the parties.  The only thing that must be agreed upon is the subject matter.
B. 
PROMISORY ESTOPPLE – it is used in lieu of the consideration doctrine, referred to as “unbargained-for reliance – another way to form a contract. 1,2,3a-e
1. RII §90 Promise Reasonably Inducing Definite and Substantial Action. 

a) A promise which the promisor should reasonably expect to induce action or forbearance of a definite and substantial character on the part of the promisee and which does induce such actio or forbearance is binding if injustice can be avoided only by enforcement of the promise.
2. to recover under promissory estoppel, a party must prove the following four elements:  First, a promise was made.  Second, the promisor should have “reasonably expected” the promisee to rely on the promise.  Third, the promisee “relied on such promise to their detriment.”  Finally, an injustice can only be avoided by the court’s enforcement of the promise.

3. Elements

a) Promise – a promise is a one sided objective manifestation of an intent to be bound.
b) Reasonable Expectation of Reliance  - Promisor must reasonably expect person to go out and rely.
c) Acting/relying on the promise.
(1) Two elements of reasonableness - Whether it is reasonable to rely at all and whether the extent of reliance is reasonable

(2) Injured party does not have to exhaust all other possible means of obtaining the benefit of the proimise from an and all sources before being able to enforce the promise against the promisor.  

d) Detrimental reliance – If injustice can only be avoided by enforcement not if a perfectly acceptable alternative exists.
e) The remedy may be limited as justice so requires.  
(1) *Better to determine existence of a contract through consideration b/c the remedies are different if promissory estoppel is used.  

4. We have seen PE does 4 things
a) get over consideration problem
b) Used as a mini PE to keep offeror from revokeing offer.
c) In Pops Combs, to enforce a promise even if you don’t have essential terms.
d) to trump SOF.  
5. Equitable Estoppel – estoppel in pais – generally applies where one party has made a misstatement of fact, rather than a promise.

6. Who has burden of proof?  Whoever makes PE claim.
7. Promises Within the Family
a) Kirksey v. Kirksey, Alabama SC, 1845 - Widow was made an offer, by letter, by her brother-in-law of part of his land for her to stay on  and raise her family.  Courrt found this was a gratuity.  

b) Greiner v. Greiner, Kansas SC, 1930 - Son promised land by mother. Son gave up land elsewhere to move.  Later the tract was segregated.  This clears up the certainty question.  At the point which land was decided upon (THIS IS THE ELEMENT)

C. 
RESTITUTION – Contract implied in law – 1,2,3
1. An obligation imposed by law without regard to either party’s expressions of assent either by words or acts.  It is not a real contract and the general rules of contract do not apply. Credit Burea Enterprises, Inc. v. Pelo.  Such contracts do not arise rom the traditional bargaining process, but rather “rest on a legal fiction arising from considerations of justice and the equitable principles of unjust enrichment.  

2. Remedy is limited to reasonable value - you get back your conferred benefit - not what would have existed under a contract. 
3. The general rule is that:
a) where one renders services of value to another with his knowledge and consent; a parties confers a benefit on another with that person’s knowledge
b) the presumption is that the one rendering the services expects to be compensated, and

c) that the one to whom the services are rendered intends to pay for the same, and so the law implies a promise to pay.
4. Elements of Restitution

a) Benefit 

(1) Knowledge and
(2) Retention or Acceptance

b) Non-gratuitousness – must not be a gift.
c) Non-officious intermeddler – can’t force services upon someone.  
5. Restatement of Restitution §2 A person who officiously (forces) confers a benefit upon another is not entitled to restitution.   Recovery is denied so that one will not have to pay for a benefit forced upon one against one’s will.
6. Go through all 3 elements of restitution – if you have a good faith restitution claim then you have a legal right to a claim.   But you could also bring a contract claim – by offering not to sue - and the money for recovery is higher 

D. Promisory Restitution –implies consideration – but there has to be both a bargain and a legal right – a restitution to trade away.
1. RII §86  Promise for Benefit Received
a) A promise made in recognition of a benefit previously received by the promisor from the promisee is binding to the extent necessary to prevent injustice.

b) A promise is not binding under Section (1)

(1) if the promisee conferred the benefit as a gift or for other reasons the promisor has not been unjustly enriched; or

(2) to the extent that its value is disporportionate to the benefit.

2. Sec 86 – the promise is enforceable as long as L has a restitution claim to trade to other side.  If there is no legal right, he can’t bring a PR claim.  
III. 
 Contract Formation Bi-Lateral Contracts (exchange of promises by each)
A. OFFER  1-4
1. An offer is a legitimate one-sided contract 
2. Requirements of an Offer 
a) the first moma, consideration and defines essential terms.

b) Test for contract – if the other side says “yes” you have a contract (the only thing missing is the other sides moma.

c) Acceptance – the return moma.

3. Different from a proposal or requiest for an offer – no essential terms. 

4. An offer is understood to be what a reasonable person in the position of the other party given all of the facts, would perceive it to be. Izadi v. Machado Ford
5. An offerror is the master of the offer & can control
a) How much time to accept offer. – after which it will be revoked.  If it comes in after that time it becomes a counter offer. – no time of acceptance is stated then it becomes an issue of what constitutes a reasonable time.

b) Can protect itself from mailbox rule – “This offer is contingent upon receipt by offeror” – does away with mailbox rule.

c) The mode of acceptance (respond in writing directly).

d) Control offerees – who may accept.

6. Revocation - obj manifestation of intent not to be bound.

7. RII §36 Methods of Termination of an Offer

a) An offeree’s power of acceptance may be terminated by

(1) rejection or counter-offer by the offeree, or

(2) lapse of time, or

(3) revocation by the offeror, or

(4) death or incapacity of the offeror or offeree

b) In addition, an offeree’s power of acceptance is terminated by the non-occurrence of any condition of acceptance under the terms of the offer.
8. Generally, notice of revocation must be communicated to the offeree.
9. If you don’t revoke your offer, or reasonably communicate that to your offeree then you can be bound by more than one contract (based on reasonable person).

10. SEE OPTION CONTRACTS
B. 
Limiting the Offeror’s Power to Revoke. OPTION CONTRACTS Cons & PE
1. Option contract – allows the offeree to buy time to consider the contract.  When an offeree does not seek protection of a purchased option, but believes an offer will remain open, and expends resources on account of the offer this preacceptance conduct may have an affect on the offeror’s power to withdraw the offer at will. 

2. In other words, an offer is considered open until revoked, unless it is relied upon or consideration is given or if a reasonable period of time has passed.

3. RII §87 Option Contract

a) An offer is binding as an option contract if it

(1) is in writing and signed by the offeror, recites a purported consideration for the making of the offer, and proposes an exchange on fair terms within areasonable time; or

(2) is made irrevocable by statute.

b) An offer which the offeror should reasonably expect to induce action or forbearance of a substantial character on the part of the offeree before acceptance and which does induce such action or forbearance is binding as an option contract to the extent necessary to avoid justice.  (see Drennan)

4. Irrevocable by Statute – UCC §2-205

a) An offer by a merchant to buy or sell goods in a signed writing which by its terms gives assurance that it will be held open is not revocable, for lack of consideration, during the time stated or if no time is stated for a reasonable time, but in no event may such perioed of irrevocability exceed three months; but any such term of an assurance on a form supplied by the offeree must be separately signed by the offeror. 

b) The idea is if you have sophisticated parties, we’ll permit them to make their offer irrecovable.

5. Drennan v. Star Paving Co. , Traynor CA 1958 – MAJORITY RULING 
a) GC used a bid submitted by Sub, in creating a bid. Sub withdrew offer.
b) Synopsis
(1) A GC may enforce a subcontractor's bid where there is reasonable detrimental reliance under a theory of promissory estoppel.

(2) It creates an option contract.  The analogy to §45 is performance is begun by submission.  Here where PE applies, an option is created an offer can’t be revoked.  mini-PE – only in the sense that we form an option contract.

(3) A GC cannot enforce a subcontractor's bid as a bilateral contract or an option contract when there is no consideration.

(4) Defendant's submission of a bid was motivated by furthering its own business and Defendant's business would only be furthered if the GC were awarded the job.  In other words, Defendant submitted the bid to Plaintiff because Defendant wanted Plaintiff to use the bid in compiling a bid for the job.

(5) the GC's reliance on the bid must be reasonable. – had a mistake in bid been obvious as to be known to Plaintiff, Plaintiff's reliance would not have been reasonable and the bid would not be enforceable under promissory estoppel.  

(6) Potential problem with this is the GC is not forced to hire sub & GC can bid shop.  A one-way liability of Sub without reciprocally binding the GC.  If Sub can prove GC bid shopped, it may be able to show a lack of reliance.

(7) if GC waited six months, or asks for less, he rejects the offer, ends the option, and the reliance.  

6. James Baird Co. v. Gimbel Bros., Inc. , L. Hand 1933 – MINORITY OP.
a) GC used a bid submitted by Sub, in creating a bid. Sub withdrew offer.

b) Synopsis
(1) A contract is not formed when a GC uses the bid of a subcontractor in creating a bid, even if that bid results in the GC being awarded the job.

(2) GC cannot enforce bid as a bilateral contract because GC is under no obligation to use the subcontractor's bid if awarded the job.

(3) GC did not accept the subcontractor's bid before it was revoked. 

(4) GC is unable to enforce the subcontractor's bid based on promissory estoppel when there is no consideration. A bilateral contract is not formed because the GC is not required to use the subcontractor if awarded the job.

(5) Not an option contract because lack of consideration. (court didn’t say this, but its true)

(6) Court's holding on the promissory estoppel claim may be explained in part by the limited use of promissory estoppel at the time of the decision (1933).

7. If we were to write offer - I promise to sell and you may accpet this offer in a conditional way – by agreeing now to include my subcontract bid in putting together your package to the owner.  We will be bound subject to the condition that you get the overall bid.  If the GC said I agree – would there be a contract?  Yes it would be a contract subject to a condition.  The sub can’t walk away and the GC has to use him.

8. A reasonable person would not understand that the promise would cause reliance.  This is an offer for an exchange – it says I expect you to agree not to rely.  An offer to exchange is not meant to be a promise to rely.
C. PE and the Hoffman-style contactt

1. PE can create a contract even if definiteness is missing.

2. Pop’s Cones the court moves from the strict adherence to proof of a “clear and definite promise” in Malaker to a more equitable analysis designed to avoid injusticie.

3. Hoffman v. Red Owl Stores Assurances made during negotiations that a contract will be forthcoming amount to a promise sufficient to invoke PE, when the promisee has relied to its detriment by giving up another business location and by incurring out-of-pocket expensess in preparation for the new location.  
4. Limits remedy to reliance damages.
D. ACCEPTANCE 
1. “Dispatched acceptance” or “mailbox rule” –The acceptance becomes binding when it is put out of the possession of the offeree.  
2. Restatement (Second) of Contracts §19(1) (1981) “The manifestation of assent may be made wholly or partly by written or spoken words or by other acts or by failure to act.”

3. If the parties go out and perform, it is called the “last shot” rule. - If a party engages in conduct sufficient to conclude that it has provided its acceptance by performance, it may be binding as if the party had signed the contract.  

4. To create a contract under common law, acceptance of an offer must be unqualified and unconditional.  if the reply to the offer is not a mirror image, even if it calls itself an acceptance,  is not an acceptance but is a counteroffer Restatement (Second) of Contracts § 59 

(1) However, §59 – cmt a is really saying that in very very clear cases it is possbilit for a reply for an offer to state additional terms and still be an acceptance. “I agree with everything you have in your offer.”  I would like you to consider these other terms, even though we already have an offer.  If the acceptance is crystal clear and they are not conditional.  And they are not stated in in a way of something they expect or want. 

5. RII §39 Counter-offers

a) 39(1) A counteroffer is made by an offeree to his offeror relating to the same matter as the original offer and proposing a substituted bargain differing from that proposed by the original offer.

b) 39(2) An offeree’s power of acceptance is terminated by his making of a counteroffer, unless the offeror has manifested a contrary intention or unless the counteroffer manifests a contrary intention of the offeree.

IV. 
Offer/Acceptance in Unilateral Contracts (rare in practice) 

1. If the offeror should offer to exchange his promise of a future performance only in return for the offeree’s actual rendering of performance, rather than her mere promise of future performance, then the transaction would give rise to a unilateral contract.  rendering of performance would constitute acceptance of the offer.  In that case §45 applies and the beginning of the performance is an option contract.  Only one party is bound.
2. RII §45 Option Contract Created by Part Performance or Tender 

a) Where an offer invites performance only and does not invite promisorry acceptance, an option contract is created when the offeree tenders or begins performance.

b) The offeror’s duty of performance under any option contract is conditional on completion or tender of the invited performance in accordance with the terms of the offer.

3. In order for contract to be accepted in unilateral contract it must be fully performed.

4. By begginning performance, offeree creates an option contract which precludes revocation by the offeror.
5. Once that occurs, the only way to change a unilateral or bilateral contract is to form another contract.  The two ways we can form a contract.  

6. RII §32 Invitation of Promise or Performance

a) In case of doubt an offer is interpreted as inviting the offeree to accept either by promising to perform what the offer requests or by rendering the performance, as the offeree choses.  – In case of doubt an offer is interpreted as inviting the offeree to accpet either by promising to perform or fully performing.

7. PE won’t work on unilateral because you can’t rely on the offer without fully performing.  §45 is PE in the context of the unilateral contract.

8. Revoking

a) If the offeror can say “I revoke” before the offeree accepts, however brief the interfval of time between the two acts, there is no escape from the conclusion that the offer is terminated. 
b) What is considered a revocataion - What a reasonable person would understand Obj Man no longer to be Bound.

c) Once a offeree begins the performance, the offeror cannot change the terms or revoke.  It may not be revoked unless the offeree stops performance.

9. Hypo 
a) walk across bridge for $100.  Contract? no because it isn’t a contract until bridge is crossed.  In the middle when he takes the first step the offer can’t be revoked.  If the person gets 1/3 the way over and stops nothing changes.  Option contract is based on continued performance.  As soon as he stopped the option is gone and person can revoke.

b) Mother says to Son and Daughter and says if you come to Maine and live and take care of me you will get the house.  

B. Varying “Acceptance” – BATTLE OF FORMS
1. Bonebrake v Cox.

a) Courts have said when you have a mixed transaction we will chose based on what predominates.  
b) Three factors from Bonebreak

(1) Language of the contract

(a) Goods would have: Shipping, goods are in possession of buyer.  Parties are called buyer and seller as oppopased to contractor or owner. 

(b) Services would say: “service engineer”; “Quotation for services”

(2) Nature of the business of the supplier

(a) looks at what the supplier’s business is.  Is it a services company or a selling company.

(3) Intrinsic worth of the materials

(a) easy if it separates goods and servicse – and then you weigh the two.

2. UCC
a) State law adopted by legislature as statutes that applies to goods and mixed contracts where goods and services are mixed but the “predominant factor,” “thrust,” “purpose, reasonably stated,” is a sales transaction, with incidental labor

b) §2-204
(1) A contract for sale of goods may be made in any manner sufficient to show agreement, including conduct by both parties which recognizes the existence of such a contract

(2) An agreement sufficient to constitute a contract or sale may be found even though the moment of its making is undetermined.

(3) Even though one or more terms are left open a contract for sale does not fail for indefiniteness if the parties have intended to make a contract and there is a reasonably certain basis for giving an appropriate remedy. a lower standard than common law.
(4) you must objectively intend to be bound then contract will be enforced if there is a reasonable basis for asserting the remedy.

(5) You need at least the subject matter and the quantity.  Beyond that, if you intend to be bound knowing that price and time is not agreed upon the UCC will enforce that deal.

(6) Under 2-204(3) they can say they formed a contract without agreeing on price or date of sale.

(a) UCC 2-305 price term

(b) UCC 2-309 date of sale.

c) §2-206

(1) Unless othewise unambiguously indicated by the language or circumstances.

(a) an offer to make a contract shall be construed as inviting acceptance in any manner and by any medium reasonble in the circumstances.  an offer invites acceptance in any manner 

(b) other sections not applicable to course.
d) §2-207
(1) A definite and seasonable expression of acceptance or a written confirmation which is sent within a reasonable time operates as an acceptance even though it states terms additional to or different from those offered or agreed upon, unless acceptance is expressly made conditional on assent to the additional or different terms.
(a) (a rejection of the mirror image rule.  Doesn’t say every reply to an offer operates as an acceptance.)   
(2) The additional terms are to be construed as proposals for addition to the contract.  Between merchants such terms become part of the contract unless:
(a) The offer expressly limits acceptance to the terms of the offer; 
(b) They materially alter it;  or 
(i) (An additional term is said to materially alter a contract “if its incorporation into the contract without express awareness by the other party would result in surprise or hardship.”)
(c) Notification of objection to them has already been given or is given within a reasonable time after notice of them is received. 
(3) Conduct by both parties which recognizes the existence of a contract is sufficient to establish a contract for sale although the writings of the parties do not otherwise establish a contract.  In such case the terms of the original contract consist of those terms on which the writings of the parties agree, together with any supplementary terms incorporated under any other provisions of this Act.
(a) With a conflict with different terms and the terms are not additional – knockout rule appliesand both are kicked out.

(4) First we need an acceptance

(5) Second requirement is “seasonable”

(a) reply to the offer must come at a reasonable time of the offer

(6) Last piece – “definite and seasonable expression of acceptance” – the essential terms must be agreed upon.  As long as the reply indicates that it is an acceptance and agrees with an offer on the three essential terms, then we have a contract. 

(7) to be EXPRESSLY conditional - A reply needs to say, “our acceptance is expressly made conditional on assne to the additonal or different terms hereof:”

e) §2-209(1) Modification, Recission and Waiver 
(1) An agreement modifying a contract within this article needs no consideration to be binding.
f) Basic structure of the UCC – default or background rules.  Rules that fill in gaps in contracts – rules that apply when parties have not agreed otherwise.

g) If parties agree on it, it will trumpt the UCC.

h) PE is a very common remedy in these types of situations.  
C. Recent arguments

1. Klocek v. Gateway - Majoriy Op, and proper application of  § 2-207
a) Klocek made offer to buy computer.  Gateway accepted either on the telephone or upon shipment.

b) Terms became proposals for inclusion in contract under 2-207(2).  Since klocek are not merchants the possibliity of prosals is forclosed, and the only way to get it is expressly agree.  (expressly agree can be implied (reasonable person test, or expressly stated).

c) Easterbrook & Posner – idea is the law ought to have rules that make everyone financially better off.  We ask about overall social welfare and we do so by looking at how it affects market.  When it is cheaper on average, we ought to have a rule to reduce costs for all.

2. Hill v. Gateway 7th Circ.  Minority Op. Easterbrook
a) This is ProCD argurment.

b) Box comes with terms inside – said if buyer didn’t agree he needed to return within 30 days.

c) Jdg Easterbrook is spinning the facts - Says Gateway sent an offer when it sent the box. Offeree accepted when didn’t return it.  

d) Easterbrook says 2-207 does not apply when there is only one form.  But this is a written confirmation of an oral agreement – thus §2-207 applies.

e) Concern now is not to get a state law case – under the 7th circuit.  So they always remove to fed court.  Consumer groups are trying to defeat diversity.

D. Quake c. American Airlines

1. Parol evidence rule – Evidence that is not in the writing.  Oral testimony.

2. Letters of intent may be enforceable if the parties intend them to be binding.

3. If a writing is not ambiguous, the court may only look at the writing. However, if the writing is ambiguous, parol evidence may be introduced to show the intent of the parties.

V. 
Statute of Frauds – a defense to a breach of contract claim intended to discourage frivalous contract claims.

A. SOF under common law

1. Application

a) D uses SOF as a defense against breach of contract claim.  This comes in the Answer to the complaint.  
b) Request for admission – request that you admit that there is no document memorializing the transaction.

c) Then you file a motion for Summary Judgment based on the defense.  Says even if there was a contract, the statute of frauds precludes a contract.  There are no documents signed relating to transactions.

2. RII §110.  
a) The following classes of contracts are subject to the Statute of Fraudswhich forbids enforcement unless there is a written memorandum or applicable exception 

(1) a&b)Ks to answer for the debt (duty) of another (including executors promising for debts of a decedent).

(a) e.g. someone said they would pay it for me.  Which is why we want a written record – e.g. cosigner..

(2) c)Ks on consideration of marriage.  

(a) You actually agree that the only reasons for divorce is….

(b) prenups. – not enforceable unless writing – you sign what you will divy up if you get divorced.

(3) d)Ks for a transfer of an interest in real estate (land).  

(a) e.g. sale of land, leases, mortgages.

(b) Contrast is the difference between a license and a lease.  

(i) License is like a hotel stay – you have no right to lease itself

(ii) whereas with lease you have a property right to land itself.

(iii) Interest – i.e. any claim or right.

(4) e)*Ks not to be (fully) performed within 1 year of making the contract.

(a) For length of time, it is the length of time from when the contract is made.  According to the deal that is alleged by the P, will there be something going on one year and a day then there must be something in writing.
(b) If it can be performed or if it is physically possilbe to be performed within a year it is not within the SOF.

(c) Factory built in 9 years – not within SOF because it was theoretically possible for it to be performed within one year.

(d) A three year contract cannot be performed within 1 year.

(e) if you want a contract that will last longer than a year, then it must be in writing.

b) UCC cases

(1) K’s for the sale of goods of $500 or more.

(2) securities

(3) Ks for other personalty (personal rights, other things) for $5K or more. (§1-206)

3. Trying to accomplish precautionary function, evidentiary, channelling funciton.  If you want an enformceable contract in these areas, this is what you do – it does the same thing as the consideration doctrine – it is just another level of protection.  

4. In a breack of contract where the defense is SOF, you have to show that you have 

a) a document that satisfies the SOF

b) the document is an enforceable contract.
5. Crabtree v. Elizabeht Arden Sales Corp.
a) What do we mean by the requirement of a writing.

(1) you need a writing containing essential terms (incl. duration of contract) reflecting that a contract has been made.

(2) must be signed by the party to be charged (the party whose claiming “I’m not bound”) – we only care about whoever does not want to be bound by the deal.

b) *Predominate method of jurisdiction today – where there is a reference between two or more documents and parole testimony can connect the dots, it satisfies the SOF. (You don’t have to have a reference on the face of the documents)

c) If you make an oral agreement, You can satisfy the SOF if the documents following the agreement enforce or support the oral agreement.

d) §2-201 – some writing is required for contract.  signature , writing – any tangible thing (and e-signatures).

e) For purpose of SOF – all you need is the intent to execute the document.  The intent to form a contract is the Obj man test for forming  acontract.  The SOF only asks whether you intended to create the document itself, but the document or documents that satisfy the SOF must evidence a contract.  They don’t have to be the contract, but they must reflect that a contract has been made.

6. Winternitz v. Summit Hills Joint Venture.

a) In intrests of land, part performance is a defense or an exception to a SOF defense.  Where the parties have already begun to form a contract, we don’t need a writing to prove the existance of a contract.
b) Conduct is proof that a deal existed.  
c) RII §129 Action in Reliance; Specific Performance
(1) A contract for the transfer of an interest in land may be specifically enforced notwithstanding failure to comply with the SOF if it is established that the party seeking enforcement, in reasonable reliance on the contract and on the continuing assent of the party against whom enforcement is sought, has so changed his position 
(2) that injustice can be avoided only by specific enforcement.
d) Only involves land – and it is only in actions of equity.
7. Alaska Democratic Party v. Rice.
a) Can use PE in same case to do two different things – to form the contract, and then again to get over the SOF.  
b) RII §139 Enforcement by Virtue of Action in Reliance
(1) A promise which the promisor should reasonably expect to induce action or forbearance on the part of the promisee or a third person and which does induce the action or forbearance is enforceable notwithstanding the Statute of Frauds if injustice can be avoided only by enforcement of the promise. The remedy granted for breach is to be limited as justice requires. 
(2) In determining whether injustice can be avoided only by enforcement of the promise, the following circumstances are significant: 
(a) the availability and adequacy of other remedies, particularly cancellation and restitution; 
(b) the definite and substantial character of the action or forbearance in relation to the remedy sought; i.e. how much did promisor rely – did he put a stake in the ground, or did he build a house.
(c) the extent to which the action or forbearance corroborates evidence of the making and terms of the promise, or the making and terms are otherwise established by clear and convincing evidence; – Does the actual reliance show proof of what the deal was (focusing on essential terms).  The more detail we get the more we lean to PE.  Because the SOF asks for this evidence, 
(d) the reasonableness of the action or forbearance; 
(e) the extent to which the action or forbearance was foreseeable by the promisor.

c) 139(2) adds cautionary hurdles - factors to consider in analysing the injustice argurment.  It pushes back against PE.
d) These are factors which are to be weiged or considered.  Unlike the elements of PE which must be proved.
e) Injustice element (4th of PE) is a determination by the court, but you may need facts by the jury.  This is how this section of the PE differs from regular PE.
f) First question is are you going to get over the SOF, second is will there be a limitation on the remedy.
g) Against PE - SOF is a statute.  It does not say anywhere unless the court determines otherwise.
B. Statute of Frauds under UCC
1. UCC has its own SOF.  the same basic rule as the CL SOF.  You need a writing, must be signed by party that is charged, you need a quantity.  With the exception of the last pint, the basic rule is the same.  
a) There are four express exceptions to SOF.
(1) Merchants written confirmation.  where one confirms a call in writing, if the other party does not object within 10 days the deal is confirmed.
(2) There are some other exceptions.  
VI. 
Should donated promises be enforced?

A. A party must est. that a promise was made and promise was supported by consideration or reliance.

B. Most courts have not adopted Restatement § 90(2) re charitable pledges.  

C. Generally, enforcement of the purely donative promise seems unnecessary where the promise has not been substantially relied on by the promissee.

1. too easy for plaintiff to falsely convince a jury

2. difficult to distinguish a promise from a statement of present intent.

D. Legal devises

1. Promissory Note

2. Promise Under Seal – today nearly every state has passed legislation affecting the legal significance of the seal.

3. Executed Gift – give the money now in cash

4. Testamentary Gift – a will – absence of consideration is irrelevant

5. Gift in Trust

E. Williston on Contracts §112 - Often difficult to determine whether promise indicates a request for consideration or a gratuitous promise.  An aid, though not a conclusive test is an inquiry whether the happening of the condition will be a benefit to the promisor.  If so, it is a fair inference that the happening was requested as a consideration.  In case of doubt where the promisee has incurred a detriment on the faith of the promise, courts will naturally be loath to regard the promise as a mere gratuity, and the detriment incurred as merely a condition.
Contract Formation and the Role of § 2-207

under UCC Article 2









* § 2-207 also applies in the case of a “written confirmation” of an already existing contract (usually through earlier oral agreement). See § 2-207, comment 1.  In such a case, go directly to § 2-207(2) to analyze whether the terms in the written confirmation become part of the contract.  If both parties send such written confirmations, see the “knock-out” rule in § 2-207, comment 6 (second sentence) for the conflicting terms. 

Offer





Varying Written Response with an “Expression of Acceptance” (EoA)


Then § 2-207(1) Applies





Response with Express Rejection or Counteroffer





Full Acceptance 


(express or implied through Performance, §§2-204, 2-206)








“Definite & Seasonable” Expression of Acceptance (and no Express Conditionality)


= A Contract


Then go to § 2-207(2)*








– Not a Definite EoA


– Or Not a Seasonable EoA


– Or Response Is Expressly Made Conditional


= No Contract (yet)


Then go to § 2-207(3)





§ 2-207(3) 


Party Conduct Shows a Contract = Contract with Overlapping Terms





§ 2-207(3) 


Party Conduct Does Not Show a Contract


= No Contract 








Possibility of Offeror’s Express Assent


to New Terms





Terms of Contract:


A) Offer’s Terms plus Additional Terms added unless §2-207(2)(a)-(c) applies


B) For Different Terms apply the “knock-out rule”
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