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Contracts
I. General Themes

a. Autonomy v. Fairness

b. Law v. Equity

i. Rules v. Standards

1. Rules eliminate subjectivity problem

2. Cost of rule:  Some cases will be decided incorrectly

3. Standards are superior in heavily fact-based scenarios

a. Child custody:  Standard of best interest of child

c. UCC v. Common law

i. UCC:  governs sales of goods

1. Good:  Anything moveable.

2. Does not cover real estate, land, houses, employment contracts, service contracts

ii. UCC Trumps Common Law

iii. If K is predominately for goods, UCC governs.

iv. Determining if Goods Or Services Predominate the K

1. Language of K

2. Nature of business of supplier

3. Value of materials v. services
II. Contract Formation
a. Contract:  Voluntary transfer (goods, services, property, legal rights/obligations) of a resource from one person/entity to another
i. Obligations that take place over time need to be formalized

b. Contracts vs. Promises

i. Promises that lead to legal rights and obligations are contracts
c. Mutual Assent
i. External manifestation of assent by two or more people unless gained by fraudulent means, duress or undue influence

ii. Subjective Theory of Assent

1. No meeting of the minds = No contract

2. Subjective agreement required to bind parties

3. Benefits

a. Fairness to parties with less bargaining power

iii. Objective Theory of Assent

1. Manifestation of assent matters, not intent- what does the contract say?
2. Restatement 70:  One who makes a written offer which is accepted, or who manifests acceptance of the terms of a writing which he should reasonably understand to be an offer, is bound by the contract though ignorant of the terms of the writing or of its proper interpretation.

3. Benefits

a. Administrability

b. Security for the parties.

4. Exception:  Fraud

a. Did defrauded party exercise due care and act reasonably?

b. Park 100 Investors v. Kartes (1995):  IN Court of Appeals held that P did not owe additional rents when D’s representative obtained a personal guaranty by fraudulent means, misrepresented the guaranty as “lease papers,” and knowingly added the guaranty after P’s counsel reviewed the papers.

5. Ray v. William G. Eurice (1952):  When there was a dispute about which specifications controlled for building a home, MD Court of Appeals held that signature is manifestation of assent and D as the professional contractor is responsible for understading the terms of the contract as stated.

d. Offer and Acceptance

i. Relevant when:

1. Parties dispute whether a contract came into existence

2. Determining which correspondence is offer and which acceptance can resolve disputes about content
ii. 2nd Restatement 24:  Offer defined:  An offer is a manifestation of willingness to enter into a bargain, so made as to justify another person in understanding that his assent to that bargain is invited and will conclude it.
1. Elements of offer:

a. Must be communicated:  Does not take effect until known

b. Indicates desire to enter into contract

i. Specify performances and terms

c. Directed at some person or group

d. Invites acceptance

e. Create reasonable understanding that acceptance results in contract w/o further affirmation

iii. The offeror is the master of the offer.

1. Offeror should decide terms on which he is bound.

2. Offer makes a party vulnerable:  Someone may accept, then it is binding

3. Offeror may put an expiration date on offer to limit vulnerability

4. IF there is no specific time limit, offeror may revoke his offer at any time.

a. Normile v. Miller (1985):  NC Supreme Court held that when D made counteroffer to P’s offer, the time limit to hold the offer open did not carry over to counteroffer; and counteroffer was revoked when D’s agent notified P that the property had been sold.

iv. Williston: Test for offer or acceptance is not what the party making it thought it meant, but what a reasonable person in the position of the parties would have thought it meant.

1. Izadi v. Machado Ford (1989):  FL District Court of Appeal held that dismissal w/prejudice is improper when the complaint alleges that he accepted D’s offer of $3K toward the purchase a Ranger for $3595 plus any vehicle.

v. 2nd Restatement 26:  Preliminary Negotiations:  A manifestation of willingness to enter into a bargain is not an offer if the person to whom it is addressed knows or has reason to know that the person making it does not intend to conclude a bargain until he has made a further manifestation of assent.
1. Longergan v. Scolnick (1954):  CA District Court of Appeals held that D did not make an offer when he sent a letter confirming the location of the property, approving an escrow agent, and telling P to act fast because the indication that there were other interested buyers gave P reason to know that some further assent was required.

vi. Mailbox rule:  Acceptance is effective as soon as dispatched

vii. Offers v. Advertisements

1. Generally, advertisements are not offers

a. Cannot make yourself vulnerable on a large-scale appeal for a limited amount of goods.

2. Advertisements invite others to make offers

3. Advertisement can be an offer

a. Price and qualifier is a valid offer:  $10 while supplies last

b. Consider what a reasonable person would think- is this an offer?

viii. Mirror image rule

1. Acceptance must mirror all terms of the offer exactly

2. Reply that changes terms is a counteroffer, not an acceptance

3. Offeror may designate the mode of acceptance required

a. Generally, accept by mode that offer was made or something faster.

4. Last Shot Rule:  Last form controls the term of the contract

ix. Ways to Terminate Offers
1. Rejection/counteroffer by offeree

a. Cannot change your mind and accept

b. May specify that counteroffer is not rejection

2. Lapse of time

a. How much time required depends on circumstances and the industry in question

b. What would a person in the industry reasonably expect?

3. Revocation by offeror

4. Death/incapacity of offeror or offeree.

5. Non-occurrence of any condition of acceptance under the terms of the offer.

x. Revocation by offeror

1. Must be made before the offer is accepted

a. Remember Mailbox Rule

2. Revocation effective upon receipt or notice from a reliable 3P

3. James Baird v. Gimbel Bros (1933):  2nd Circuit held that when D realized an error in it bid and telegraphed a withdrawal and new bid, D properly withdrew its offer prior to acceptance

a. P did not accept D’s offer merely by bidding based on the amount

b. Promissory estoppel does not apply:  Even though there is detrimental reliance, a bid is not a promise- it is an offer.

c. P could have required an option contract or required that D hold the bid open, but they did not.

4. Limitations

a. Pre-Acceptance Reliance on Unilateral Contracts
b. Drennan v. Star Paving (1958):  CA Supreme Court held that D may not revoke his erroneous offer to pave after P successfully bid on a project because D’s offer was a promise to perform and D had reason to expect that P would act on their bid, and P actually relied on the bid.

i. P’s reliance on D’s mistake is D’s problem.

ii. Applies principles of Restatement 90

iii. Most jurisdictions adopted this approach

iv. 2nd Restatement 87(2):  Offer which offeror should reasonably expect to induce action before acceptance and which does induce such action is binding as an option contract as necessary to avoid injustice (Drennan rule)

v. Limitations on Drennan rule

1. Offer must be accepted within reasonable time

2. Cannot reopen bargaining with subs.

vi. Option contracts created by promissory estoppel do not grant the same rights as regular option contracts

1. In regular option contract, GC could shop around- cannot under Drennan rule.

c. Pop’s Cones .v Resorts International (1998):  NJ Appellate Division held that there is a jury question re: damages and promissory estoppel when P detrimentally relied on promises that D made during the negotiation process.

i. Case was approaching bad faith

ii. In recent cases, enforcing contracts under 87(2) requires elements of bad faith for remedy

iii. Factors to consider

1. Detrimental reliance invited?

2. Agent had authority to bind entity?

3. General issues of bad faith?

xi. Electronic Contracting

1. Competing visions:

a. Hill v. Gateway:  Seller is the offeror, buyer accepts by keeping the computer for 30days.

b. Klocek v. Gateway:  Purchaser is the offeror, Gatweay accepts by shipping goods

xii. Unliateral Contracts

1. Promise for performance

a. Useful when the ability to perform the act is in question

i. Example:  $50 Reward for lost cat

2. Offeree accepts by performing

3. Issue:  What constitutes performance?

a. Nature of the act requested in the offer:  did performance of the act match what the offeror reasonably expected?

b. Petterson v. Pattberg (1928):  NY Court of Appeals held that when P completed some but not all of performance, unilateral contract is not binding when D revoked the offer prior to P’s completion.

i. Rule:  Williston:  The offeror may see the approach of the offeree and know that an acceptance is contemplated.  If the offeror can say “I revoke” before the offferee accepts, the offer is terminated.

c. Substantial performance

i. Once there is “substantial performance,” offeror loses the ability to revoke and you are entitled to complete.
ii. Cook v. Coldwell Banker (1998):  MO Court of Appeals held that when option contract required P to earn a certain level of commissions and stay with the company, and D attempted to revoke the offer at some point and replace it with a different offer, P had substantially performed thus barring D from revoking its offer because she earned significant commissions thus giving consideration for D’s promise.

iii. 2nd Restatement 45:  Part performance

1. Option contract is created when the offeree begins the invited performance

2. Offeror’s duty of performance is conditional upon completion of the invited performance according to the offer.
xiii. Option Contract

1. Contract to keep a bid open for a specified period of time

2. Requires consideration:  Usually cash

a. Offeree gets cash regardless of whether offeror exercises the option to accept

i. Options to buy/sell for a specified price.
3. Handwritten additions to typed forms prevail- fruits of negotiations

a. Especially if typed form is boilerplate

xiv. Offer and Acceptance under UCC

1. UCC 2-207(1):  Contract Formation

a. Definite acceptance or written confirmation within reasonable time is acceptance

b. Even if it states additional of different terms from the offer

c. Unless acceptance is expressly made conditional on assent to the new terms.

d. Rejects “Mirror Image” Rule

e. Comparing common law and UCC

i. Princess Cruises v. General Electric (1998):  4th Circuit held that K was primarily for services when it involved primarily servicing and repairing the motor, with incidental (though expensive) parts; and that under common law the final writing was a counter-offer that was accepted by performance; thus D’s terms control

1. Lower court incorrectly applied the UCC and awarded substantial damages to P and allowed jury to imply P’s prior terms.

2. UCC 2-207(2):  Whose Terms Control:  Battle of Forms.
a. Additional terms are proposals when K isn’t between merchants

b. Between merchants, automatically become part of the K
c. unless

i. Terms were already expressly rejected, or party rejects them in a timely manner
ii. The new terms materially alter the contract

d. Note:  Only speaks of ADDITIONAL terms- ambiguity about DIFFERENT terms.

e. Material Alterations:  Cause hardship, or surprise

i. Dale Horning v. Falconer Glass (1990)  S.D. IN held that the D’s alteration disclaiming consequential damages was not a surprise but was a hardship because D knew/should have known that P would incur liability for delays on this particular project

1. Rule:  UCC 2-207:  Term materially alters the contract if its incorporation without express awareness would result in surprise or hardship.

ii. Surprise:  Interpreted objectively

1. Standard industry practice?

2. Ambiguity:  Surprise and hardship v. UNFAIR surprise as the test.
3. Firm offer:  Promise to keep an offer open

a. UCC 2-205:  Firm Offers

i. Offer by merchant to buy or sell goods 
1. Merchant:  Someone in the business of buying/selling the good in question

ii. In a signed writing which by its terms gives assurances that it will be held open 
iii. Is not revocable for lack of consideration

1. may be unenforceable for other reasons

iv. During the time stated or if no time is stated, for a reasonable time

v. Not exceeding three months
1. Ambiguous whether this applies to offers that do not state a time or all firm offers

vi. Assurance must be on a form supplied by offeror and signed by offeree

b. Not the same as an option contract

e. Adhesion Contract

i. Document with many terms that claims to be K

ii. Form was drafted by one party to transaction

iii. Drafting party institutes numerous transactions of the type presented

iv. Except for few terms, drafting party will only enter on terms specified

1. Take it or leave it

v. Document signed by adherent

vi. Principal obligation of adherent is payment of $$$

vii. Signing parties enter very few of these types of transactions

viii. Test for enforcement:  Objectively reasonable expectation of applicants and intended beneficiaries re: terms of insurance K will be honored even though painstaking study of policy provisions would negate.

f. Statute of Frauds

i. Some Ks must be written to avoid fraud

ii. Common requirements

1. One year provision:  Must be impossible to perform in under one year.

2. Sale of Land

3. Sale of goods worth over $500

iii. Elements

1. Does the type of K fall under statute?

2. Written

3. Signed by party seeking enforcement against

4. Details the terms of the agreement

iv. Exception to SOF

1. Promissory estoppel

g. Methods of Interpretation

i. Battle of Forms under Common Law

1. 2nd Restatement  201:  Whose Meaning Prevails

a. If parties attach the same meaning, it controls even if it is unreasonable

b. If parties do not agree, and one party knows/should know of the meaning attached by the other, innocent party prevails

c. If neither party knew/should know other’s meaning, no mutual assent and no contract.

2. Reason to know:  What is the objectively reasonable interpretation given the context?

3. Methods of interpreting meaning of terms

a. Course of performance (Same parties, same K)

i. If dispute arises during performance, performance may indicate who the parties understood the terms based on their actions

b. Course of dealing (Same parties, different K)

i. How did parties interpret similar terms in prior dealings?

c. Trade usage (Different parties, different K)

d. Other factors

i. Government regulations

4. What makes sense in the text of the K itself.

5. Joyner v. Adams (1987):  NC Court of Appeals held that the trial court misapplied the “rule of construction” because both parties had equal knowledge of how “developed” lots would be interpreted
a. For P to prevail, P must show that D knew/should have known P’s meaning, and P had no reason to know D’s meaning.

b. Rule of Construction:  Ambiguity in contract terms must be construed most strongly against the party who drafted the K

i. Before using, determine whether one party chose the language

6. Frigaliment v. BNS International (1960):  S.D.N.Y. held that “chicken” means D’s broader interpretation of old and young chickens because P failed to prove that D understood the narrower meaning.

a. Trade usage not helpful because D is a new entrant.

b. If D sold all the chickens at the price indicated they would take a loss; P should have known they would not sell at a loss.

c. Court also uses Dept of Agriculture regulations and dictionary

7. C&J Fertilizer v. Allied Mutual Insurance (1975):  IA Supreme Court held that P should be allowed to recover under its burglary policy because although P could reasonably anticipate an exclusion for inside jobs, they had no reason to anticipate that there would be an exclusion when there were no outside marks but it was clearly an outside job.
a. Rule:  Doctrine of Reasonable Expectations:  The objectively reasonable expectations of the applicants and intended beneficiaries regarding the terms of insurance contracts will be honored even though painstaking study of the policy provisions would have negated those expectations.

i. Policies offered on “take it or leave it” basis

ii. Insureds have no bargaining power re; terms.

ii. The Parol Evidence Rule

1. Evidence of prior or contemporaneous negotiations or agreements will not be allowed in court of it would contradict or supplement a completely integrated written agreement.  If the agreement is only partially integrated, evidence of prior or contemporaneous agreements will not be allowed to contradict the written agreement

a. No evidence of what lead up to making the agreement

b. No evidence of negotiations or discussions while drafting

c. Does not apply to modifications made after the agreement is formalized.

d. On/Off switch:  All evidence or no evidence depending on integration

2. Governs oral and written testimony

3. Completely v. Partially Integrated Agreements

a. Integrated: Final expression of what the parties agreed to

b. Completely integrated:  Final expression of all matters being contracted about

i. Merger clause:  If the document says it is a final and complete expression, this closes the parol evidence debate under the classical approach.

c. Partially integrated:  Final expression of some terms, but other are still unresolved.\
i. Collateral Agreements?  If there are other agreements on the side, the agreement probably is only partially integrated.

4. Purpose of the Parol Evidence Rule

a. Why have a written document if extraneous evidence allowed?

b. Encourages parties to reach an objective representation inK

c. Prevents fraud

d. Administrability:  Easier to interpret written K

5. Issues:

a. Completely v. partially integrated?

b. Contradicts of clarifies an ambiguous term?

6. Parol Evidence Rule does not apply to:

a. Trade usage, dictionary definitions, course of dealing, course of performance

b. These types of evidence are objective

c. Under UCC

d. Some courts rule out unless there is ambiguity

7. Is the K term ambiguous?

a. Four corners rule:  Look at the paper itself to determine if there is any ambiguity (Classical/Williston)

i. Thompson v. Libby (1885):  MN Supreme Court held that the agreement was complete on its face, and that evidence about warranty of the logs sold to D by P may not be admitted to add a new term to the K.

b. Two step process:  Examine all the evidence, decide based on the written K and everything else whether the term is ambiguous.  If the term is ambiguous, evidence goes to the trier of fact (Modern/Corbin)

i. Taylor v. State Farm (1993):  AZ Supreme Court held that parol evidence should be allowed because the settlement terms are ambiguous.  Give that P had a large bad faith claim, ,it does not make sense that he would have settled his claim for $15k.

1. Court examined the extrinsic evidence and found there was controversy over the terms

8. Sherrodd v. Morrison-Knudsen (1991):  MT Supreme Court held that parol evidence rule excludes evidence of fraud related to the negotiation of the terms of the contract.

a. Parol evidence only when there is a mistake in writing or when the validity of the agreement itself is challenged

b. P was seeking to set aside the price obligations in the K

iii. Implied Terms

1. Some terms are implied by law rather than the parties themselves

2. Court may imply terms that are suggested by the nature of the K

a. Good faith is an implied term in most Ks.
i. UCC 1-201(19):  Good faith = honesty in fact

ii. 2-103(1)(b):  Good faith requires the observance of reasonable commercial standards for fair dealing in the trade.

b. Wood v. Lucy, Lady Duff-Gordon (1917):  When D was a famous fashionista and P had exclusive rights to place her designs in exchange for half the profits, and she placed designs without him, NY Court of Appeals found that the promise was not illusory because there was an implied term that P would make his best efforts to place D’s designs.
c. Locke v. Warner Bros (1997):  CA District Court of Appeals held that when a filmmaker bargaining for a chance, the implied term of good faith requires that the studio honestly consider her projects.
i. Lady Duff and Locke do not involve illusory promises because in both cases, the person in the weaker position is giving up a right in order to bargain for a chance they would not have otherwise.

3. Requirements Contracts

a. UCC 2-306(1):  A term which measures the quantity by output of seller or requirements of buyer means such actual output or requirements as may occur in good faith, except that no quantity unreasonably disproportionate to any stated estimate or normal output/requirement may be tendered or demanded.

b. Buyer purchases as much as it requires, seller agrees to supply as much as the buyer needs

c. Implied obligation of good faith that the buyer will actually buy as much as it in fact requires. 

i. Buyer cannot purchase from someone else

ii. Promise is not illusory because of the implied term.

d. Empire Gas Corp. v. American Bakeries (1988):  7th Circuit held that buyer acted in bad faith when it reduced its requirements to zero without a reasonable explanation.

h. Consideration
i. Evolution

1. Benefit/detriment test

a. Benefit to promisor OR detriment to promise

b. Look at the promises separately, then put them together in context

i. If one of the promises lacks consideration, the promisor is not bound

c. Hamer v. Sidway (1891):  NY Court of Appeals held promise is binding when P gave up legal right to smoke and drink as inducement for the promise of $5K

i. Giving up a legal right is a detriment

d. Problem:  Subjective test for benefit/detriment- can be stretched to the point of meaninglessness

ii. Bargained-for Exchange

1. Current prevailing theory

2. One person agrees to do something in order to get someone to do something else.

3. 2nd Restatement 71

a. Consideration:  Performance must be bargained for

b. Performance is bargained for if it is sought and given in return for something else.

c. Performance may be

i. An act other than a promise

ii. A forebearance

iii. Creation, modification, or destruction of legal relation

d. Performance may be given to the promisor or to someone else; and may be given by the promisee or someonte else.
4. Reciprocal inducement:  One promise induces the other (Holmes)

a. Substantively:  If I agree to do X, you agree to do (or not do) Y

b. Example:  Adult child purchases car for $1:  This is not inducement for selling the car.  Young child gets $1 to make the bed:  This is inducement

5. Baehr v. Penn-O-Tex Oil Corp. (1960):  Supreme Court of MN held that there was no consideration when P agreed not to sue D for rent in exchange for agreement not to file suit because P had other compelling personal reasons not to sue immediately and because D did not ask P not to sue- No link to join P not suing and D agreeing to pay rents.
iii. Promises v. Gifts

1. Fully executed gifts may not be reclaimed
2. Promises to make gifts are not enforceable: NO bargained-for exchange
3. Dougherty v. Salt (1919):  NY Court of Appeals held that promissory note from aunt to nephew was an unenforceable gift.
iv. Adequacy of Consideration

1. Courts will not inquire into the adequacy of consideration

a. Doesn’t have to be a fair deal or an even exchange

2. 2nd Restatement 79:  If the requirement of consideration is met, no additional requirement of

a. Benefit or detriment to promisor/promise

b. Equivalence in values exchanged, or

c. Mutuality of obligation

3. Batsakis v. Demotsis (1949):  Texas Court of Civil Appeals held that proper consideration was given in the sale of 500K drachmas ($25) for $2K because P understand what she was getting and the drachmas had value.

4. Benefits:

a. Autonomy:  Paternalistic to ensure fairness

b. Objective:  Fairness is to subjective

c. Makes gifts/sham promises enforceable

5. Drawbacks

a. Forces courts to get involved in gift promises

b. Allows exploitation

v. Conditions v. Consideration

1. Inducement test:  Was object given to induce performance

a. No inducement = condition rather than consideration

b. Plowman v. Indian Refining (1937):  E.D. Ill held that picking up checks is a condition of the promise, not consideration- employer is not paying employees to induce them to come to the plant on a biweekly basis.

vi. Function of Consideration

1. Fairness;  Quid pro quo before there is a legally binding agreement

a. Tension w/rule that courts will not inquire into adequacy

2. Legal formality

a. Considers the form of the agreement, not its content/substance

i. Fits w/no consideration of adequacy in theory
b. Why formality is required

i. Evidentiary:  Proves contract exists

ii. Cautionary:  Parties know agreement is enforceable

iii. Channeling:  Allows courts to distinguish what is

c. Problems with consideration as legal formality

i. Channeling:  Exceptions to the rule

ii. Not purely formal:  Some examination given

1. Sham exchanges not enforceable

iii. Not good evidence

iv. Cautionary:  Parties still don’t understand.

i. Promissory Estoppel

i. Promissory estoppel functions as a substitute for consideration

ii. If one party makes a promise to do something without consideration, and the other party relies on the promise and worsens their situation because they relied on the promise, there is a legally enforceable agreement
iii. 2nd Restatement 90:  A promise which the promisor should reasonably expect to induce action or forebearance on the part of the promisee or a third person and which does induce such action or forebearance is binding if injustice can be avoided only by enforcement of the promise.

1. Elements:

a. Clear and unambiguous promise

b. Reasonably expected to induce reliance

c. Detrimental reliance

d. Injustice:  Will leaving the situation alone harm promisee?

2. Elements are interconnected

a. Clarity of promise relates to reasonableness of reliance- if the promise is vague, is it reasonable to rely?

b. Reasonability of reliance relates to injustice:  If the promisee relies on a promise and it is not fulfilled, this may be injustice

c. Detrimental reliance relates to injustice:  Injustice captures the idea of detriment

3. Promissory estoppel is strictly construed and is a refuge for difficult fact scenarios.

iv. Detrimental Reliance

1. Elements

a. Change in behavior that would not have occurred but for the promise

b. Having made the change, you are worse off.

2. How promisee relied on the promise itself- not reliance on anything else

a. Katz v. Danny Dare (1980):  MO Court of Appeals held that when D offered P a pension to induce him to retire and spent 13mo negotiating, D cannot stop the pension because P reasonably relied on the promise to his detriment
i. Argument that they would fire him is unconvincing because he was related to owner and they spent so long negotiating

ii. Consider his reliance on the promise in deciding to retire, not his financial reliance on the pension

v. Shoemaker v. Commonwealth Bank (1997):  PA Superior Court held that summary judgment is improper when there is a triable issue of fact as to whether D promised to obtain insurance for P and whether P reasonably relied on such a promise.

vi. Promises within families

1. Kirksey v. Kirksey (1845):  When P, widow of D’s brother, moved 60 miles because D promised her a place to live, no promise because no consideration given for D’s charity.

2. Greiner v. Greiner (1930) KS Supreme Court held that when P’s statement of future intention caused D to give up another piece of land and move a great distance, the promise is binding because it induced reasonable action to D’s detriment.

3. Wright v. Newman (1996):  GA Supreme Court held that D is required to pay child support when he is not the biological father because he listed his name on the birth certificate knowing he was not the father and presented himself as the father for ten years; and P did not seek the natural father because of her reliance.  It would be an injustice to allow D to walk away from a commitment he made voluntarily, upon which the child and mother relied.

vii. Charitable Gifts

1. Allegheny College v. National Chautauqua County Bank (1927):  NY Court of Appeals held that proper consideration was given when D promised $5K to P to induce a memorial scholarship to perpetuate her name.
2. After Allegheny College:  2nd Restatement

a. 90(2):  Charitable subscription or marriage settlement is binding under (1) without proof that the promise induced action or forebearance.

b. Not adopted by most courts

c. Most jurisdictions:  Pledge requires reliance or consideration

i. Leniency in how reliance/consideration is construed

d. Institutions rarely pursue delinquent gifts.

III. Avoiding Enforcement

a. Capacity

i. Infants:  

1. Competing rules
a. Dodson:  Minors can return merchandise, but less the diminution in value (damage done)

i. Exception:  Fraud, undue influence, overreaching or unfairness:  Then minor may disaffirm for full recovery

ii. Dodson v. Shrader:  TN Supreme Court held that minor may disaffirm K to buy a car, but only entitled to refund for the depreciated value because

1. Minors work and earn $, law doesn’t question their right to buy

2. Bad moral influence to allow minors to buy stuff, wreck the item, and demand their money back.

b. Halbman:  Minor ALWAYS may disaffirm

i. Exception:  when minor affirmatively misrepresents age

2. Paternalism:  Instinct to protect minors

a. If more factors point toward justified paternalism, apply Halbman rule

3. Builds on the idea of future consent:  K isn’t void, but is voidable at minor’s request.

4. Once infant is of age, may affirm any K’s made as a minor

a. If nothing is done w/in reasonable time, considered affirmed

5. Exceptions to either rule:

a. Necessities:  

i. No justifications to prevent bad judgment because necessities are never a bad decision

ii. Don’t want to prevent merchants from selling necessities

ii. Mental Incompetence

1. Rule:  If the King party knew or should have known that the other party is incompetent, then the incompetent party may void the contract… OR the if the K is unfair it is voidable

a. Similar to Dodson rule for infants

b. Problem:  What if goods may not be returned?  Who takes the loss?

i. Not always easy for seller to spot incompetent party

c. Bright line rule is unenforceable- difficult to prove unlike age

2. Test (Restatements):  Person is incompetent if they are unable to understand the transaction OR unable to act in a reasonable manner in relation to the transaction, AND the other party had reason to know of the condition

a. Standard rather than a rule.

b. Hauer v. Union State Bank of Wautoma (1995):  When P was incompetent due to a motorcycle accident and D had reason to know of the incompetence, WI Court of Appeals held that P was incompetent and the loan was void, and that D acted in bad faith and therefore would not get its money back.
b. Duress

i. Elements of duress:

1. Choice prong:  Are there alternatives?

a. If no reasonable alternatives, may have duress

2. Proposal prong:  Is the proposal a threat rather than an offer?

ii. Tests for Duress

1. Williston:  Party alleging duress must show that:

a. Unlawful threat or act AND

b. Such act or threat deprived him of his unfettered will

2. Common Law:  Agreement was entered into in fear of loss of life or limb, mayhem or imprisonment

3. Grimshaw v. Nevil C. Withrow:
a. Party involuntarily accepted other’s terms

b. Circumstances permitted no alternative

c. Such circumstances resulted from other party’s coercive act

d. Totem Marine v. Alyeska Pipeline (1978):  AK Supreme Court found sufficient dispute for a trial when co. settled an o/s bill for 1/3 of the invoice- Because they admitted that the initial K was binding, P was worse off than they were legally entitled to be, thus allowing duress.

4. Generally, duress requires

a. Substantial threat

b. Resulting in giving up a right against your will

iii. Most duress cases turn on whether the offer was a threat

1. Elements of a threat:

a. Something legally or morally wrong or done in bad faith

b. Forced compliance b/c of lack of alternatives, of which threatener is aware

c. Causes harm

d. Either option makes the person worse off than he is legally or morally entitled to be

iv. Duress is substantive:  Something wrong with the deal itself

v. Duress is difficult to satisfy

vi. Economic Duress (Unger):  When one party has so much bargaining power that they may coerce other parties into doing something they don’t really want to do.

1. Problem:  This happens all the time in a market economy.  If this was allowed, the vast majority of transactions could be undone.

2. May be used in the most egregious cases

a. No good way to separate the egregious cases from others

c. Undue Influence

i. Undue influence:  When dominant party substitutes his will for the subservient party’s will.

1. Coercive persuasion- overpersuasion

ii. A standard rather than a bright-line rule
1. Consider whether negotiated in good faith

iii. Factors to consider for overpersuasion:

1. Transaction discussed at an unusual or inappropriate time

2. Transaction consummated in an unusual place

3. Insistent demand that business be finished at once

4. Extreme emphasis on untoward consequences of delay

5. Multiple persuaders by dominant side

6. Absence of third-party advisers to servient party

7. Statements that there is no time to consult financial advisors/attys

iv. Undue influence is procedural:  Arrived at agreement improperly.
v. Odorizzi v. Bloomfield School District (1966):  When superintendent and principal showed up at teacher’s house right after he was released from jail and told him there was no time to consult an atty and they had his best interests in mind, CA District Court of Appeals held there may be undue influence.

d. Misrepresentation and Nondisclosure

i. Misrepresentation:  Affirmatively saying something that isn’t true

1. May sound in torts or K

a. Tort:  Fraud:  monetary damages

b. Ks:  Rescission:  Undo the K

2. Elements of Fraud

a. D made one or more representations claimed by P

b. Said statements were false

c. Said false statements were material to P’s decision to K

d. D knew said statements were false

e. D made the representations with the intent to deceive and defraud P

f. P believed and relied upon the false statements and would not have entered K but for reliance

g. P was damaged due to reliance on said statements.

h. See Syester v. Banta:  Dance lesson case.

ii. Nondisclosure:  Failure to disclose that is equivalent to misrepresentation

1. Restatement 161:  When disclosure is required

a. When it prevents a previous assertion from being a misrepresentation- when you thought it was true when you said it but found out it isn’t

b. To correct a mistake about a basic assumption on which the party is relying to make the K IF failure violates good faith

i. This is most open to interpretation

ii. Not every mistake is a violation of good faith

c. To correct other party’s mistake about the contents or effects of a writing:  If you know they are mistaken

d. When other party is entitled to know the fact  b/c of a fiduciary duty:  Lawyer, financial advisor, priest
2. Elements of a material mistake that violates good faith

a. Information is inaccessible to ignorant party

b. Party on notice of other’s ignorance

c. Information was casually acquired.

d. Information is certain, not speculative.

3. Deep v. Shallow Secrets

a. Deep secret:  Party is not on notice of the possibility of the material fact
b. Shallow secrets:  Party is aware that he might be ignorant of an important fact
c. It benefits society to encourage investment in the acquisition of information.  Example:  Financial analysts.  If someone pays for superior information and then is required to disclose that information to a seller, no one would pay for information.  People who do research and analyze markets should be able to profit from their efforts
i. Laidlaw v. Oregon:  Additional diligence that results in superior information in commodities market should be protected.  If the information is accessible to both parties, then one party doesn’t have an advantage

d. Contrast with the seller who knows his basement floods:  He did not create new information; this was casually acquired.

4. Material fact:  Something that would make the party decide differently about going forward w/transaction 

a. Hill v. Jones (1986):  When home seller failed to disclose termite damage, AZ Court of Appeals held that sellers are required to disclose issues that materially affect the value of the property, and the trier of fact should determine what issues are material.

e. Unconscionability

i. K’s that are unconscionable should be overturned

ii. Restatement 302:  Unconscionability is a legal issue for the court, to be determined after holding an evidentiary hearing to consider the disputed provision in the relevant context.

iii. Factors to consider:

1. Inequality of bargaining power

2. Manner in which K was entered into

3. Parties’ ability to understand terms

4. Deceptive sales/business practices

5. Terms strongly in favor of party w/superior bargaining power

a. Tension w/doctrine that courts will not inquire into the adequacy of consideration

iv. Two elements:  Procedural and substantive

1. 1-4 are procedural; 5 is substantive

2. Procedural:  Similar to undue influence

a. If facts aren’t strong enough for undue influence, may fall back on unconscionability by adding substantive element.

3. Substantive element is similar to duress, minus the requirement that you wind up worse off than you are legally or morally entitled to be.

v. Consider whether K expresses the autonomous will of the parties

1. If the background situation takes away choice and is really bad, unconscionability allows an escape hatch for particularly bad deals for those with no bargaining power.

vi. Adkins v. Labor Ready (2002):  4th Circuit held that an arbitration clause in an employment agreement is not unconscionable b/c it does not preclude P’s rights and P failed to show arbitration was cost-prohibitive

vii. Cooper v. MRM Investment (2002) M.D. TN held that arbitration clause in an employment contract is unconscionable when P showed the fee schedule will prevent her from adjudicating her rights under Title VII
viii. Sort of unpopular today:  Will take a dramatic, shocking set of facts to make it fly.

1. Violation of public policy is a much stronger argument.

f. Violations of Public Policy

i. Ks that violate public policy will not be upheld

1. Example:  Murder for hire

ii. Non-compete covenants generally are unenforceable as violations of public policy b/c they restrain free trade

1. Type of price fixing; agreements that interfere w/free market w/o protecting a property right are unenforceable.

2. Valley Medical Specialists v. Farber (1999):  Noncompete restrictions are unreasonable if:

a. The restraint is greater than necessary to protect the employer’s legitimate interest OR

b. The interest is outweighed by the hardship on the employee and the injury to the public.

iii. Ks for Surrogacy

1. Range of possible approaches

a. Enforceable like any K

b. Enforceable but regulated

i. Surrogate had children previously

ii. Psychological counseling

iii. Intended mother infertile

c. Permissible but unenforceable

d. Unlawful if paid but lawful if not (but not enforceable)

e. Unlawful in all cases

2. Types of surrogacy

a. Surrogate provides egg and is gestational mother

b. Surrogate is only gestational mother

c. Egg donated, gestational mother is intended mother

3. Issues

a. What does it mean to voluntarily enter into a K?

i. Inequalities of bargaining power- poor surrogates

b. Limits to enforcement:  Undue influence, adhesion Ks

c. Nondisclosure:  Missing key facts?

d. Who is responsible for making sure a decision is fully informed and voluntary?

e. What choices should be unenforceable?

i. Public policy

ii. Something wrong with certain decisions even if voluntary

f. Why do certain public policy considerations justify interference w/K freedom?

i. Morals:  Prostitution illegal

ii. Dangers to society

4. See:  RR v. MH and another
g. Mistake

i. Elements

1. Mistake about a basic assumption on which the K is made

a. At the time of K formation

b. Both parties are mistaken
2. That materially affects performance

3. When the party has not assumed the risk

ii. Which party bears the risk (Restatement 154):

1. If K allocates risk to one party, K’s allocation controls

2. If party is aware that he has limited knowledge of the facts to which the mistake relates but accepts it as sufficient, then he bears the risk.

a. Similar to shallow v. deep secrets

3. Otherwise court allocates risk as it deems reasonable.

a. Factors court will consider:

i. Who can discover facts more easily

ii. Reliance

iii. Can parties return to status quo ex ante.

b. Lenawee County Board of Health v. Messerly:  Although there was a mutual mistake, court held that rescission is not equitable b/c the home buyer assumed the risk.

i. Clause in K stated that they accepted as is.

ii. Both parties blameless

iii. Mistake DNE bad choice

h. Changed Circumstances
i. Impossibility

1. Circumstances make performance literally impossible.

2. Easiest case to make of the changed circumstances defenses

3. Examples

a. Service K where one party dies

b. K to rent a building, building burns down

c. K for unique goods (inc. animals), goods destroyed

d. K for performance where person physically can’t perform

ii. Impracticability

1. Elements:

a. Occurrence when the non-occurrence was a basic assumption of K

b. Event makes performance unduly burdensome

c. Without the fault of the parties

d. The party seeking relief doesn’t bear the risk of occurrence under K or the surrounding circumstances

2. Applies to uncertainties not considered by the parties

a. Dramatic economic losses

b. Unclear whether one party assumed the loss

c. Continuum:  Not contemplated  (--( Explicitly allocated

i. For impracticability, must be closer to not contemplated

d. Karl Wendt Farm v. International Harvester:  6th Circuit held that impracticability is not proper because economic pressures don’t change the basic assumptions of the K.

3. Assigning risk:  Who is the superior risk-bearer?  (Posner)

a. If neither party knew or should have known the risk, and it wasn’t contemplated by the parties, how to assign?

b. The superior risk bearer is in a position to spread the risk.

c. Example:  When the hall burns down, the hall bears the loss because they can spread it through insurance, ticket sales.  The performer cannot take out fire insurance on the hall.

iii. Frustration of Purpose

1. Non-occurrence of an event which was a basic assumption of K

2. No fault of the parties

3. Party did not bear risk of the occurrence/non-occurrence

4. Seriously effects the value or usefulness of the benefit of K

a. Frustrates K’s central purpose

5. Krell v. Henry:  K voided b/c coronation was cancelled and P’s purpose in renting a room to view it was frustrated

i. Modifications

i. Preexisting duty rule:  Cannot change terms of existing K w/o fresh consideration
1. Exceptions (Restatement 89)

a. Some fact is different than expected/changed circumstances

b. Modification asked for and received given changed circumstances

2. If BOTH factors are present, consideration problem will be ignored.

a. Good faith governs

ii. Mutual rescission and new K

1. Tension:  what will be a rescission and new K- more convincing if time passes btwn rescission and new K.

iii. Alaska Packers’ Association v. Domenico:  When workers waited until they got to AK to demand higher wages, 9th Circuit held that modifications are not valid, workers may not benefit from their bad faith attempt to take advantage of the employer’s weakness.

1. Economic duress was an issue here but was not a recognized doctrine at the time.

iv. Kelsey-Hayes v. Galtaco:  Triable issue of fact re: economic duress when P showed that modification was made due to fear of damage to its reputation and monetary damages.

v. UCC 2-209: Modification of agreements is commonplace and routinely enforceable except in the presence of special circumstances

j. Conditions

i. Express condition:  Something that is clearly stated to be a condition in the K itself (written or oral)

1. Form:  I will only fulfill my obligation if you do X.

2. K formation based on some other occurrence:  May be under the control of the parties or not.

a. Not the same as a promise.  Many things promised in a K.

i. Effect of promise:  may be breach of an aspect if the condition is not met

ii. Effect of express condition:  No K formation if condition is not met.

3. Many things expressly stated.  However, they are not express conditions unless specifically stated to be a condition on which the obligations are based.
a. When it is unclear, courts favor promise rather than condition

4. Express conditions must be complied with exactly (Oppenheimer v. Oppenheim)

a. Ways of loosening rule without rejecting it:

i. Interpretation:  Is it really an express condition?  Must be very clear.  If it is a promise rather than a condition, substantial performance applies.

ii. Waiver/estoppel:

1. Waiver:  If you say inferior performance is OK, you waive enforcement of express condition

2. Estoppel:  If you don’t say anything but have the opportunity to object when the other party may cure, you may be estopped (Corbin- Willistonians may reject this)

b. Morin Building .v Baystone Construction:  Two interpretations of expres conditionthat all work is subject the approval of GM’s agent:

i. Reasonable person standard:  Whether the work was reasonably completed under the requirements of K

ii. Subjective standard: Subjective interpretation of agent.

iii. Because this is not an aesthetic matter, court chose option 1.

ii. Constructive condition:  Sometimes courts treat things as conditions even though they are not expressly stated to be conditions in negotiated K

1. Rationale:  Inadequacy of legal remedy, efficiency, difficulty of coming up with cash up front if you get nothing for it

2. Example:  Contractor agrees to build house for $50K.  If K does nothing, buyer doesn’t have to pay him

a. Old rule:  Buyer pays and sues to recover under breach

b. New rule:  Each promise constructively conditional on the other.

iii. Each party’s promise is conditional on substantial performance of the other party
1. Jacob and Young v. Kent:  K stipulated for a specific type of pipe, due to oversight a different pipe went in; D refused to make last payment b/c pipe was incorrect.

a. Test:  Weigh purpose to be served, desire to be gratified (functional v. aesthetic), excuse for deviation from the letter, cruelty of enforced adherence.

i. If it is functionally the same, does not affect value, and would be costly to remedy, then there is substantial performance.

2. Tension:  Autonomy (getting what you K for) v. fairness/efficiency

iv. Material Breach

1. Restatement 241:  Factors for determining if breach is material

a. Is the injured party denied a benefit he reasonably expected?

b. Could this be remedied later?

c. Will breaching party suffer forfeiture?

d. Is it likely the breaching party will cure the breach?

e. Has the breaching party acted in good faith?

2. Material breach and substantial performance are two sides of the same coin- 

3. Aesthetics v. Function

a. Aesthetics judged on subjective satisfaction

b. Functional qualities judged by value and performance

v. Order of Performance

1. Where performance can be simultaneous, due at the same time.

2. Where performance necessarily takes time, typically the duty that takes less time is not due until the longer performance is complete (unless K states otherwise)

a. Typically, Ks provide for progress payments.
k. Anticipatory Repudiation

i. Elements

1. Party states he will not perform, or does something that is inconsistent with his ability to perform

2. Absolves other party of duty to perform

3. Party may sue now instead of waiting for performance to come due

ii. Effects of retracting repudiation

1. Depends on whether other party acted in reliance on repudiation

iii. Reasonable assurances

1. Party may request reasonable assurances if there is ambiguity about intent/ability to perform.

2. Failure to give reasonable assurances when warranted is breach

3. What qualifies as reasonable assurance

a. May be burdensome:   Posting a bond

i. This is why there must be basis

b. Verbal assurances, posting bond, financial assurance, cosigner

4. Once reasonable assurance requested, must wait a reasonable amount of time before other party is in breach

5. Hornell Brewing v. Spry:  Hornell was entitled to request initial demand for outside line of credit and a personal guarantee because Spry placed an order beyond the initial credit line, thus justifying the additional assurance.

IV. Damages

a. Types of Damages
i. Specific Performance:  Other party ordered to do what the party obliged to do

1. Criteria:

a. $$ damages inadequate

i. Too speculative (City Stores v. Ammerman:  How to determine what they would have earned had they executed the lease?)

ii. Something unique: Buying a rare painting

iii. Land sales:  sellers as well as buyers

iv. This is the driving criterion

b. K obligation well-defined

c. Easily administered

i. Less likely to order if performance requires continuous supervision

d. Fairness:  Less likely to order if unhappy w/injured party

e. Impact on 3Ps?

i. Land sale that involves 3P buyer

ii. Consider whether 3P was on notice.

2. Never ordered in personal service/employment Ks.

ii. Monetary damages

1. Three theories of interests

a. Restitution interest:  Disgorging of unjust enrichment

b. Reliance interest:  Costs incurred due to reliance on K.

c. Expectation interest: Preferred measure of damages.

2. Damage types are in the alternative- can’t get all three

3. Generally, expectation > reliance > restitution but not always

iii. Non-recoverable damages

1. Attorney fees

a. American rule:  Everyone pays their own atty fees.

2. Mental distress

3. Punitive damages- cannot exceed what is wholly compensatory

4. Some erosion:  Zapata Hermanos v. Hearthside Baking:  American rule does not apply b/c atty fees owed under CISG and bad faith rule- atty fees foreseeable, may be awarded when bad faith

b. Expectation Damages

i. Expectation damage:  Give the party the benefit of the bargain

1. Aims to put the party in as good a position as it would have been if K terms were met.

ii. Formula:  Damages = Loss in value + Other Loss – Cost avoided – Loss avoided

1. Loss in value:  What you are entitled to get under K from the party (minus what you actually received)
2. Other loss:  Consequential/incidental damages

a. Must be tied to the breach

3. Cost avoided:  $$ the non-breaching party would have spent to perform but did not

4. Loss avoided:  Result of efforts to avoid losses related to the breach:  reselling materials, finding another job.

iii. What qualifies loas consequential damages

1. Must result directly from breach

2. Turner v. Benson:  When K for house fell through:

a. Income lost from daycare not caused by breach:  P was going to give up the daycare anyway

b. Utilities after they were going to move:  Recoverable

c. Repairing pipes:  Recoverable because they shut off the power b/c no one lived there, pipes burst

d. Interest on additional loans:  Recoverable.

3. Must be within the contemplation of the parties

a. Hadley v. Baxendale:  When crankshaft was getting fixed, P did not communicate its urgency to D, therefore not entitled to damages for plant shutdown.

4. Restatement 351:  Must be foreseeable as a probable result of breach

a. Because it follows in the ordinary course of events or

b. As a result of special circumstances known to parties

c. Florafax v. GTE:  When GTE screwed up the call center and Florafax lost a big K because of it, court found that there was certainty that there would be lost profits- up to the jury to determine the amount.

i. “Too speculative”: refers to whether there will be profits, not the exact number- New Business rule
iv. Non-breaching party has a duty to mitigate damages

1. If failure to mitigate is shown, the amount the non-breaching party could have saved is subtracted form recovery.

2. Rockingham County v. Luten Bridge:  When the county decided to no longer build the road, anticipatorily repudiated and P built the bridge anyway, P may not recover because P had a duty not to incur further damages once D breached.

a. Economic waste:  Allowing parties to go forward after a breach leads to paying for something no one needs.  Parties need to stop their performance to mitigate losses

3. Lost volume sellers;  IF a seller can make both sales, resale of goods is not mitigating

a. There is a loss of profit b/c seller lost volume.

4. Fixed v. variable costs

a. Fixed costs:  Can’t be avoided- paying employees, utilities

b. Variable costs:  Can be avoided- materials to do a job.

v. Valuation issues when breaching party is not the paying party

1. Handicapped Children’s Education Board v. Lukaszeewski:  When new employee hired at higher pay rate to replace breaching employee, new employee’s services are not loss avoided- they did not want a more skilled employee.  They bargained for a less skilled employee, and only took a more skilled employee b/c there were not other options- Loss is difference btwn new salary and breaching employee’s salary.

2. Compare with Roth:  Under Roth, LV = Market price based on new job; unlike Luk where it is value under K

a. Roth assessment is default:  Give the party the market price unless there is reason to think this is not an accurate reflection of the value of the person to the enterprise

i. Change in geographic area?  Job change?

ii. In luk, she took a different job.

b. Roth discourages efficient breach

i. Why change jobs if you have to pay the difference to your old employer?

vi. Diminution in value v. Cost to complete

1. American Standard v. Schectman:  D did not do grade the property as requested: cost to complete is $110K and diminution in market value of the property is $3K

a. How to calculate:  Value assigned to service P did not receive, or difference in what the property is worth

b. Court considers:  Economic waste, incidental v. central to K, intentional or unintentional breach

c. Court finds cost to complete is correct measure b/c breach was intentional, term was central to K

d. Arguments for Cost to Complete

i. Breaching party gets a windfall:  gets out of doing $100K in work they agreed to do

ii. Argument for economic waste is unpersuasive

iii. Deliberate breach = Bad faith

iv. Unlike Jacob v. Young, where the pipes weren’t the purpose of K, here the grading was what they Kd for

e. Arguments for Diminution of Value

i. Property intended for resale:  did resell for a bit less
ii. Windfall of $100K in work.

iii. Equity/fairness

vii. Courts award expectation damages when possible

1. Main reason why they cannot be given:  Too speculative.

viii. Specific Performance

1. When ordered, parties usually reach a settlement for a value between the diminution of value and the cost to complete

2. This is economically efficient- if specific performance is what really matters, it will be done.

a. Also divides up the windfall.

ix. Efficient Breach

1. Sometimes no one is worse off or someone is better off.

2. When there is a misallocation of resources, there is opportunity for efficient breach

a. Non-breaching party still compensated, but no one better off

3. As long as parties fully compensated, OK to breach

4. Arguments in favor

a. Socially beneficial

b. Allows resources to be put to better use.

5. Criticisms

a. Efficiency is naïve and overly academic.

i. Atty fees and speculative damages not recoverable

ii. Transaction costs.

c. Reliance Damages

i. Reliance puts party in position he was in before K was made

1. Unlike expectation:  Position you would be in if K not breached

ii. Restitution:  restore to non-breaching party any benefit he was conferred on the other party.

iii. Limited to what you would expect to result form reliance on the promise.

1. Example:  Hired for new job, can’t claim damages for $$ you would have made investing your salary.

iv. Wartzman v. Hightower Productions:  Law firm screwed up stock issue- cannot sue for expectation damages b/c too speculative.

1. Reliance damages awarded:

2. D failed to prove its argument that K would have been a loser

a. Both sides are speculative

3. P did not fail to mitigate by not seeking another law firm:  Too onerous

v. Remedy for Promissory Estoppel:  Restatement 90

1. Reliance only:  P.E. based on reliance: Makes sense

2. Expectation, reliance or restitution:  Just like any K

a. Because reliance subs for consideration, makes it a K

3. Discretion of court:  P.E. is equitable: Makes sense to use discretion

4. How important is promise v. consideration?

a. If promise is heart of K, remedy should be the same as any

b. If consideration is the heart of K, remedy should be less

c. #1 predominates.  P.E. like any K.

5. Promissory reliance is an exception to the statute of frauds.

d. Restitution

i. Often seen where there is a losing contract or where breacher asks for damages

ii. Breacher may sue for value of services rendered minus the cost of breach

1. Applies to willful and non-willful breachers

2. How to calculate the value of benefit?

a. Upper value:  K price

b. Non-breaching party still gets benefit of bargain

iii. Losing Ks:  Where there is a breach, the non-breaching party would have gained nothing, you can still sue for restitution

e. Liquidated Damages

i. Doctrine:  Scrutinize liquidated damage provisions before enforcing

ii. Autonomy v. equity

iii. More policing for fairness at damage stage than at formation/enforcement

iv. Liquidated damages enforceable but not when they are punitive.

1. Reasonableness at time of formation or time of breach?

2. More likely to enforce when actual damages are difficult to estimate.

v. Wasserman v. Town of Middletwon:  How liquidated damages are fixed must be rational

1. Gross receipts not tethered to damage:  Volume DNE profit.

2. Was this reasonable at time of formation?

 Concepts:

Illusory Promises

-Debate

-Critiques?

-Problems that it causes, how they are remedied

Doctrine of illusory promises:  Courts will examine to ensure that a promise is not illusory.  Courts can take two approaches:

1) can say no contract because of illusory promise

2) can cure the problem by implying best efforts to enforce the contract.

The doctrine has been criticized because it appears to take away someone’s ability to bargain for a chance.  No powerful person will contract with a powerless person where the powerless person gets to bargain for a chance.


-Concept is antiquated:  Goes with benefit/detriment test of consideration; inquires into the adequacy of consideration.  By following bargain for exchange, it is a perfectly valid contractual exchange.



Example:  The screenwriter who strikes an exclusive right of first refusal deal with an agent, who normally would not read the script at all.  The agent may or may not read the script, but it gives the screenwriter a chance.


See Wood v. Lucy, Lady Duff-Gordon

Paternalism

-What is it, when is it justified in theory, what legal doctrines involve this concept

Elements:

1) impairment:  Person lacks knowledge that they’re getting screwed

2) Imposition on liberty- for limited duration

3) To prevent serious or irreversible harm- court wants to prevent this

-Arguments for/against.

Coercion

-Understanding duress. 

Elements of coercive proposal (two
Deep v. Shallow Secrets (nondisclosure)

-rationale for treating deep secrets differently than shallow secrets?

Assumption of Risk

-What does it mean to assume the risk?

-In what doctrine is this useful?

-Animated by what understanding of K law?

Lost Volume Seller

-How does this affect damage calculations?

Lost volume sellers:  If seller can make both sales, the resale of the goods around which the breach focuses is not mitigating.

Example:  Car dealer.  If I contract to buy a car and breach, the car dealer is able to resell the vehicle; looks like there are no damages b/c loss is avoided.  However, car dealer has numerous cars and could have sold two of the same car.  Thus, there is a loss of profit because the seller lost volume.

In order to give sellers the benefit of the bargain, the resale should not be treated as mitigating.

Efficient breach

-In what circumstances is it possible/

-Should K rules encourage or discourage efficient breach?

Themes:

Autonomy v. Fairness

-what doctrines

-does the system strike the correct balance?  Why or why not?

Moralized v. Non-moralized approach to damages?

-Which doctrines of damages apply to each?

-Which is the better approach and why?

Paternalism v. Freedom to K?

Elements of justified paternalism
1.  Impairment (something other party didn’t know)

2.  Limited duration of restriction/possibility of future consent

3. To prevent serious or irreversible harm

Why enforce contracts?

Normative (how things should be) vs. Descriptive (how things are)

Fundamental inconsistency:  What is the inconsistency that each author identifies?

Fried:  Issues with consideration.  The outcomes vary.  Rule never works the same- applied differently to different cases.  The exchange is in conflict with the freedom of the contract- for example gift promises.  Also consider the consideration doctrine v. adequacy of consideration.  Should be up to individuals to decide vs. the policy of what’s consideration.

Fried focuses on the autonomy of the actors.

Key to enforceability is a promise made.

Wholly executory contracts:  Promises exchanged but nothing has happened yet.  For Fried, there is no issue.  Once promises are exchanged, that’s all that needs to happen.

Gilmore:  Tension between consideration and promissory estoppel.  They are contradictory.  Efficiency v. equity/fairness.

Critical of promissory estoppel:  It is inadequately theorized and used to apply liability to defendants.  Consideration exists anywhere if you look hard enough.

Agreements that are made in “good faith” are enforceable and in “bad faith” are not.

Gilmore sees law as indeterminate- always containing enough resources for a judge to decide anything.

Detrimental reliance:  Bad faith- Section 90 swallows up Section 75= the key to enforceability is detrimental reliance.

Wholly executory contracts are a problem for Gilmore.  If promises are exchanged, but before there is any reliance, can parties change their minds?
