K Check List


Governing Rule

· A contract is a legally enforceable voluntary transfer of some kind of resource from one person/entity to another.

· UCC: covers exchange of goods (not services) v. Common Law (Restatements)

· Look at language of K, nature of supplier, worth ($) of stuff in the K.

Policy

· Freedom to make promises should be guiding principle.  It is wrong to break promises.

· Concerns of fairness are the most important.

· Rules v. Standards: clarity v. flexibility

· Legal formalities: Evidence (proof), Cautionary (serious signal), Channeling (court knows what to look for)

· Paternalism is justified when:

· Impairment/lack of knowledge: party doesn’t realize something is bad for them

· Limited duration or some possibility for future consent

· Prevent serious/irreversible harm
K Formation

Intent: What a reasonable person in the position of that party would conclude
· Objective theory of Assent: External (objective, not subjective) manifestation by 2+ people unless gained through fraud means. Ray v. Eurice Bros.; Park 100 v. Kartes (no assent in fraud)
Consideration
· Bargain for Exchange: Promise induces promise/performance.  Is it likely that promisor made the promise to get the promisee to do/abstain from X?
· Not just an expression of future intention. Baehr v. Penn-O-Tex Oil Corp
· Not a condition of the K (something that has to happen for there to be a K). Plowman
· Old test: Benefit-Detriment: must be a benefit to promisor or detriment to promisee. Hammer v. Sidway
· Gifts are not contracts b/c there’s no consideration (unless there’s promissory estoppel), past events are not adequate for consideration Dougherty v. Salt
· Courts won’t look into the adequacy of consideration (it’s too hard to figure out what’s fair, freedom to K, if exploitive K’s were thrown out, it would be impossible to make K’s) Batsakis
Promissory Estoppel: Substitute for Consideration (last resort)
· §90: Promisee reasonably relied on K to her detriment; the promisee is worse off than she would’ve been w/o the promise. Wright v. Newman (promissory estoppel in child support, conduct that foreseeably induces reliance), Allegheny College v. Nat’l Chautauqua Bank (gift as valid K),
· Promise (the clearer the promise is the more reasonable it is to rely on it)

· Reasonably expected to induce reliance

· Detrimental Reliance

· Injustice if we left status quo as it is (if promisee reasonably relied, it’s injustice)—fairness issue
Offer & Acceptance

· Offer: Offeror is master of the offer (makes you vulnerable), ads are not offers but invitations when there’s only one whereas ads are offers when there are a bunch of things.

· Option K:

· Keeps the offer open (no revocation allowed after part performance).

· §45 After performance is begun, no revocation b/c part performance is consideration

· §87 (2) Offer which offeror should reasonably expect to induce action/forbearance of a substantial character on the part of the offeree before acceptance & which does induce action/forebearance is binding as an option K to avoid injustice (relied on bid makes offer irrevocable)

· Drennan v. Star Paving When sub should have known general K would use bid and general would be bound to use sub on bid

· Pop Cones v. Resorts Int’l. Pre-acceptance reliance: clear the deal was uncertain, authority to make K, bad faith

· UCC §2-205 Firm offer

· Offer by a merchant (just the offeror has to be merchant) to buy/sell goods
· Signed writing includes promise to keep offer open

· 3 month limit (revision allows longer if specifically stated)
· Acceptance 

· Acceptance is effective when dispatched (mailbox rule). Offeror picks mode of acceptance or if none, offeree’s mode of communication must be faster or equal to offeror’s mode of communication
· §43: Offeree can no longer accept an offer if the offeror has taken definite steps inconsistent w/ offer & the offeree knows about those steps.  
· Qualified Acceptance: Which form applies?
· Common Law

· If the K’s are mirror images or performance has started(acceptance 
· If K’s are different, last shot rule: last form’s terms rule.
· UCC §2-207 Supposed acceptance = acceptance unless expressly conditional
· When it’s not b/w merchants, addt’l/diff terms are proposals. (addt’l terms not agreed to on the phone = proposals). 
· When it’s b/w merchants, addt’l terms become part of K unless:

· Offer expressly limits acceptance to terms of offer or
· They materially alter the offer (term materially alters the K when they cause/would cause surprise/hardship or unfair surprise) or
· Notification of objection has been of is  given w/in reasonable time of receipt

· Not clear what to do w/ diff terms—some courts say they knock each other out, others say they get same treatment as addt’l and b/c they alter the K they get excluded

· Gap fillers: when there’s nothing in the K about it, court goes w/ industry standard

· Revocation:

· Is effective upon receipt.
· §39: Counteroffer automatically revokes original offer unless it expressly doesn’t reject it

· §36(1)(b): Offer may be terminated by lapse of time
· Offer can be withdrawn at any point before acceptance unless there’s a binding bilateral K, promissory estoppel, or an option K. Bid is an offer when there’s early warning. Baird v. Gimbel Bros.
· Bilateral K: Promise exchanged for promise (preferred by courts)

· Unilateral K: Promise exchanged for performance. Offer can be revoked if offeree has only taken steps of preparation to perform and hasn’t actually started performance.

· §45: After performance has started, offeror can’t revoke; have to give offeree reason time to complete. Offeror’s performance is conditioned on offeree’s completion (once offeree has begun performance, it becomes a unilateral K w/ the condition of performance completion).

· Electronic K:

· ( seller as offeror(( buyer assented by not returning computer w/in 30 days
· ( buyer as offeror(UCC 2-207 applies, form was confirmation of K and inc addt’l terms not discussed on the phone & therefore terms are proposals b/c ( non-merchant (short return time)
K Interpretation & Enforcement
Statute of Frauds: Requires K to be in writing (Crabtree v. Elizabeth Arden) when:

1. The K can’t be performed w/in one year (just possible to complete in one year, not necessarily realistic)

2. Sale of land

3. Sale of goods > $500

· Questions to ask:

· Does it fall under the statute of frauds?

· Is it in writing: lenient, but has to be signed by party (() charged in case, does it detail terms of agreement?

· Is there an exception? Promissory estoppel is an exception (trumps) to the statute of frauds

Principles of Interpretation: Mutual understanding controls
· §201: If each party honestly had a diff meaning in mind @ time of K, did either party reasonably know or actually know of the other party’s meaning? If they did, then their meaning loses. Definition of the innocent party (who didn’t know/reasonably know) controls meaning. If there’s a mutual weird meaning that will control. 

· To interpret the K:

· First, look at K itself (limit: when the K doesn’t make sense on plain term, purpose of term rules)

· Where there’s definite prices, figure out what makes sense

· Negotiations b/w parties

· Course of performance (how did the parties act)

· Course of dealing (meanings in past K’s b/w parties)

· Trade Usage

· Gov’t Regulations included in K

· Ambiguity can be interpreted against the drafter.

· Favors creating a contract over not

· In terms of insurance, reasonable expectation interpretation over plain meaning
Parol Evidence Rule: When do you let in outside evidence to explain ambiguous terms?
· Fully integrated written agreement: Evidence of prior or contemporaneous negotiations or agreements will not be allowed in court if they will contradict or supplement agreement.
· Fully integrated: K that’s a final expression of agreement about the whole K (merger clause)
· Partially integrated written agreement: Evidence of prior or contemporaneous negotiations or agreements will not be allowed in court if they will contradict agreement.
· Includes most but not all terms
· Two approaches:

· Classical/Four Corners Approach: just looking at the K itself, is the term ambiguous?

· Modern approach: judge looks at everything to decide if it’s ambiguous

· Parol Evidence is always permissible to show fraud, promissory estoppel

Implied Terms: terms implicit in parties’ words/conduct

· Illusory promises: I’ll do it if I feel like it. K is meant to constrain free will, but does this do that? Doesn’t pass modern consideration test.  When the K looks like this, the court will either say there is no K or imply a K & that the party has to make best efforts depending on context. Lady Duff Gordon, bargain for a chance (screenwriter)
Good Faith: honesty of fact & dealing, act in a way that doesn’t undermine K
· UCC §1-203 Every K has an implied obligation of good faith

· Good faith is implied when one party claims to be acting in a way permitted by the K and the other party thinks that the action is in violation of the K
· Subjective honesty (where the K is based on aesthetic conditions) & objective reasonableness (where the K is based on output conditions/function) req’d
Minority
· Dodson Rule: As long as it’s a legitimate K, the kid can return the item (minus diminution in value).  If there’s fraud, undue influence, or unfairness, kid can fully disaffirm K for full price. Less Paternalistic
· Halbram Rule: Minor can disaffirm as long as she didn’t lie about her age (even if the minor no longer has the item). More Paternalistic
· Both make exceptions for necessities

Mental Incapacity

· If one contracting party knew/should have known that the other party is incompetent or if the K is unfair, then the incompetent party can void the K.  If the incompetent person makes the K on fair terms & the other party doesn’t know/have reason to know about mental incapacity, then the K is not voidable

· Test for mental incapacity

· Unable to understand transaction (didn’t really know what she was getting into) OR

· Unable to act in a reasonable manner in relation to the K (a  really bad idea to take the risk)

Duress (substantive problem)
· §175 Duress requires:
· Wrongful/improper threat

· Lack of reasonable alternative

· Actual inducement by threat

· Choice Prong: No reasonable alternative & Proposal Prong: There’s a threat

· Threat: If you don’t accept it, you’re worse off than you’re legally/morally entitled to be.

· Economic duress allowed as well

Undue Influence (procedural)
· High pressure taking advantage of ( to the point where it overcomes (’s will. §177(1): Unfair persuasion of a party who is under pressure by a dominant party overcoming the other party’s will

· Factors to consider:

· (1) Discussion @ unusual time/ (2) place

· (3) Insistent demand for immediate agreement

· (4) Emphasis on the consequences of delay

· (5) Multiple persuaders v. one

· (6) Absence of advisors/lawyers

· (7) Statement that there’s no time to consult advisors

Misrepresentation (lying)

· Elements: ( lied & knew it; ( intended to deceive (; ( relied & wouldn’t have otherwise entered the K

· Not necessarily fraudulent, but wrong. Must be material.

· Remedies: tort, recission
Nondisclosure (Not speaking when there’s a duty to speak)

· §161 Must disclose: 

· To correct a former statement

· To correct mistaken assumption

· To correct mistaken view of other party

· To act in good faith

· To correct mistake in writing

· Where there’s extra duties b/c of relationship (lawyer, etc.)
· Duty to disclose is based on:

· Deep (I don’t know that I don’t know) v. shallow (I know I don’t know) secrets: who has access to the information?

· Encourage people to do research

· Factors: dif in intelligence, relationship b/w parties, manner in which info acquired, nature of fact not disclosed, importance of fact not disclosed, class of people which nondiscloser belongs to (seller?), nature of K, attempt to prevent discovery

· Integration clause doesn’t forgive nondisclosure.

Unconscionability – Last Ditch Effort
· Where K is very difficult to understand & there’s a gross inequality in bargaining party then it’s an unconscionable K b/c there’s no meaningful choice
· Usually req both:

· Procedural Unconscionability: lack of choice/defect in bargaining process (undue influence light)

· Substantive Unconscionability: unfairness in terms, like duress but not quite (shockingly bad terms, but not a threat)
· Adhesion K’s (take it or leave it) often don’t allow a chance to negotiate. Ok in certain contexts (sales) but not in others (employment, apartment lease)

Public Policy

· Covenants not to compete usu unenforceable b/c they restrain trade, except where they make the K possible (ancillary—contract not to compete to make K possible). 
· Illegal contracts: Sale of things you can’t sale not allowed.

· Things you can’t sell/buy:

· Moralistic: babies, sex, organs

· Democratic: military draft, votes, political office

· Concerns:

· Commodification: things that are okay except where paid for

· Exploitation: are the parties involved voluntary?

· Negative Externalities: third parties
Mistakes & Changed Circumstances
· If circumstances aren’t provided for in the K can the party escape?
· Mistake: must be in existence @ time K made, must be mutual mistake

· §152: Mistake: must be as to basic assumption on which the K formed & has material affect on agreement, unless…

· §154: When party bears risk of mistake:

· When risk is allocated to them by the K (look @ party’s intentions as to how to allocate the risk) or

· Party is aware of ignorance/on notice of limited knowledge (shallow secret) or

· Risk is allocated by the court on the grounds that it’s reasonable to do so

· “As is” clause that ( accepts means ( took on the risk (varies by court)

· Impossibility: Objectively impossible;one of a kind good that’s destroyed/person giving service dies/etc
· Impracticability/Frustration of Purpose—requires:

· Substantial reduction in value of product (this alone is not sufficient)
· Event destroys primary purpose for K/frustrates the purpose for the K or makes K performance impractical (b/c of occurrence of an event, the nonoccurrence of which was a basic assumption of the K)
· W/o party’s fault

· The party seeking relief does not bear the risk of that occurrence of the event, either under the language of K or the surrounding circumstances
· Some courts consider who’s the better risk bearer

Modification (“Over a Barrel”)

· Common Law Pre-existing Duty Rule: Where a party’s already doing what they’re supposed to do under the K, can’t demand more @ b/c new K would lack consideration

· Exceptions:

· Rescind & create new K w/ fresh consideration

· Unforeseen circumstances (even if they wouldn’t = impracticability) §89(a)

· Reliance on modified agreement §89(c)

· UCC Modification Rule (no pre-existing duty rule)
· A party may in good faith seek modification when econ change

· Still in bad faith to coerce modification by threatening breach
Damages

Material Breach: When one party’s refusal to perform justifies another party’s refusal to pay/perform
· Nonperformance = lack of substantial performance

· To determine if a failure is material—Substantial Performance §241

· Extent to which injured party deprived of benefit reasonably expected

· Extent to which injured party can be adequately compensated for the part of the breach injured party deprived of

· Extent to which party failing to perform/offer to perform will suffer

· Ability to cure non-performance

· Extent to which party failing to perform/offer to perform is in good faith

· In determining whether there was a breach, consider whether it involved:
· Functional or Aesthetic—does it affect value/quality?

· Excuse for deviation was innocent or willful
· Cost of strict adherence to K

· Just b/c the other person substantially performs, it just means you can’t breach but it doesn’t bar suit

Anticipatory Repudiation: When one party indicates (in words/conduct) a refusal to perform & other party has asked for assurances and gotten none, that party can go ahead and suspend K/not perform.

· Arises after K & before performance/breach

· Consequences of repudiation: absolves party of K and allows them to sue now instead of later

· Party can repudiate and then take it back as long as the other party hasn’t relied on the repudiation

· If you make the other party nervous, they can ask for reasonable assurances

· Must be specific, can’t be an ambiguous statement indicating non-performance (rumors not enough)

· UCC: written reassurances; Rst: oral or written reassurances

Express Conditions: A thing that has to happen for the K to exist
· Condition: each party promises; condition isn’t the thing bargained for but is part of the K, but it is the thing which must happen or else there’s no K

· Unlike in a unilateral K where the acceptance & performance are the same thing, the “condition” is not the thing bargained for

· Unlike a promise b/c if the thing promised about doesn’t happen there may be a breach, but it may not be material. If unclear, courts interpret it as a promise; either way there’s still a K whereas w/ a condition there may not be a K
· Express Condition: clearly stated in K. “I promise to pay you only if you sail w/ next wind.”
· Constructive Condition: Court finds (good faith, etc…)
· Formalistic approach: Express conditions are strictly enforced

· Courts get around the harshness of this through:
· Interpretation (court finds a promise instead of a condition)

· Waiver (if the party says “that’s fine” they’ve waived the condition)

· Estoppel/good faith: (if party is acting as if less than exact performance of express condition)

· “Satisfied” condition—2 approaches:
· Subjective standard: honestly/actually satisfied

· Objective: reasonable person would be satisfied

Expectation Damages (normally largest)
· Benefit of the bargain: put injured party in place that she would’ve been if the K had gone through (what she wanted to get under the K)
· Two Equations:

· Damages = Net profit expected + unreimbursed expenses
· Damages = Loss in Value + Other Loss – Cost Avoided – Loss Avoided

· Loss in Value: what party was entitled to get under the K (what party was entitled to get – what party got) Can be either market value, lost profits, or cost of replacement, depending on which is more accurate.
· Other Loss: consequential/incidental damages that were caused by the breach

· Cost Avoided: Cost non-breaching party would have incurred to do their part of the bargain (costs from duty to mitigate)
· Loss Avoided: Resale of materials

· Damages must be foreseeable at the time of K establishment
· Cost of completion (normal damage award) v. diminution in market value (when breach was incidental to K)

Restrictions on Recovery of Expectation Damages
· Only damages foreseeable/in contemplation by parties @ time of K; must be proven to a reasonable certainty
· §351 Foreseeability of loss factors:

· Breacher’s knowledge @ time breach occurs

· Foreseeable type of loss

· Risk(s) in contemplation of breaching party

· Partially objective standard (breaching party had reason to know)

· Loss was probable result of breach

· Tacit agreement test: more than just foreseeable, but damages that the party consciously assumed liability for.
· Collateral K lost profits are recoverable when:

· Foreseeable @ time of K

· Loss caused by breach

· Loss capable of measurement

· Mitigation: subtracted from total loss as “loss avoided” and “cost avoided”

· Duty to mitigate after repudiation/refusal to perform
· Some courts also have an equal opportunity exception: when either party could mitigate, ( doesn’t have to, ( should  (as long as mitigation is reasonable/affordable)

· Exceptions:

· Loss volume seller: when a seller could handle the job under the K & other job then the damages are the lost profits (no mitigation)

· Fixed costs can’t be mitigated (costs of salaried employees, overhead, etc.)—should not be subtracted (as opposed to variable costs, costs of materials)

· Non-recoverable damages: only compensatory damages

· No damages for: punitive, mental distress, attny fees

· American Rule: each side pays its own attorney fees; opens up the system to more ambiguous cases b/c even if you lose, you don’t have to pay the other side’s fees

· Exception: insurance claims, CISG court sometimes reads int’l differently where parties specify attny fees as foreseeable

· Efficient Breach
· Where performance would be inefficient, breach should be encouraged. Views K damages as compensation instead of tool to prevent breach
· Criticism: doesn’t take into account transaction costs, moral dimension is more important than economic

· Roth formula: default rule is damages as diff b/w market price & K price  (benefit of the bargain; doesn’t allow efficient breach)

· Unless there’s something to indicate the market place isn’t accurate; then go w/ cost of replacement—Handicap Children (where goods/jobs are different, different locales; allows efficient breach)

· Reliance Damages

· Two views:

· Put party back in position they were in before the K was made

· Go back in time and imagine K was never made and then go back forward in time and determine what injured party would have done if K wasn’t made (more controversial)

· Go for reliance damages when expectation damages can’t be proven to a reasonable certainty

· Still requires foreseeability, causation, certainty & mitigation

· Promissory estoppel relief may be:

· Limited to reliance b/c it’s based on a claim of reliance

· The same damages as an ordinary K b/c it takes the place of consideration

· Court’s discretion: “as justice requires”—Restatement view
· Restitution Damages: restores to party and benefit given to the other party under the breached K prevents unjust enrichment (when there’s a loosing K, or person seeking damages is breacher)
· Go for restitution when it’s bigger than reliance b/c the nonbreaching party has given something very valuable to the other party and the K isn’t all that valuable + reasonable damages

· Breacher can get restitution limited to the value given to it by the K price

· Reflects concerns about fairness

· Specific Performance: party is ordered to do what was required of it under the K (unusual remedy)

· Criteria:

· Adequacy: money damages are inadequate (too speculative or a unique good)

· Definiteness: K obligations have to be fairly well defined for court to award specific performance

· Oversight: something the court can make happen pretty easily

· Fairness—No specific performance where:

· If injured party comes w/ unclean hands (did something the court didn’t like)

· Specific performance would overcompensate

· It would negatively affect 3rd party

· Agreed Remedies (Liquidated Damages)
· Courts will enforce a liquidated damages clause when:

· The damages are difficult to calculate after a breach (difficult to prove)

· They’re more compensation than penalty

· Amt must be a reasonable forecast of just compensation (compare it to damages under expectation)
· Damages can be assessed either at formation or at breach
