CONTRACTS OUTLINE
Fall 2005
IS IT A GOOD? UCC applies UCC 2-205: “goods”: all things (including specially manufactured goods) which are moveable (services and real estate do not fall under this) at the time of identification to the contract for sale other than the money in which the price to be paid, investment securities (Article 8) and things in action (Maryland considers “information” as goods)

IF NOT A GOOD? UCC does NOT apply.
3 GROUNDS FOR ENFORCEMENT OF A CONTRACT: Bargain reliance and unjust enrichment
CONTRACT IS AN ENFORCEABLE PROMISE
IS THERE AN AGREEMENT FOR A PROMISE?
I. PROMISE
a. Mutual Assent
i. When there IS mutual assent:
1. Objective manifestations of the parties- what a reasonable person to whom an expression- words or conduct- has been addressed would understand the expression to mean 
2. Outward Expression, Not Inward Expression: whenever a party uses an expression that he knows or has reason to know the other party would reasonably interpret as an offer or acceptance, and the other party does so interpret it (RS. 19)
a. Ex: Zehmer: objective evidence it was a serious business transaction & that Lucy was serious about farm this time around even though subjectively, Lucy did not want to sell it
b. Ex: Embry: If the exchange of words between P and D was how P said, then P did have reason to believe, irrespective of D’s intent, that he was offered a re-employment contract

ii. When there is NOT mutual assent:
1. Ambiguity: there is no manifestation of mutual assent if the parties attach materially different meanings and neither party knows or has reason to know the meaning attached by the other; or each party knows or each party has reason to know the meaning attached by the other (RS. 20)
a. Ex: Oswald: different material meanings as to value of coin collection
II. OFFER- IS THERE AN OFFER?
a. Offer: a willingness to enter into a bargain which justifies another party in understanding that if they say “yes” it is a deal then and there (RS 24)
b. Is it really an offer? 
i. Factors relevant to understanding assent is invited and will conclude contract
1. Who is the addressee? 
a. Specific individual
b. selected group
c. general public (the more people you address it to, the more likely other people are saying yes, which means that my saying yes will not necessarily seal the agreement)

2. Context- under what circumstances is statement made
a. Bar (Zehmer)
b. Work- makes it more likely (Embry)
c. Location of item for sale 
d. Mail (Mesaros)
e. Newspaper 
f. Response to question

3. Language- what is actually said or written down
a. Does it say ‘offer’? (ex: I guarantee a perfect hand)

4. Definiteness- how precise is it? (subject matter of proposed bargain, price, quantity, etc.)
a. “Brand new fur coat worth up to $100”
b. “Black lapin stole worth $139.50”
c. “This microscope”

ii. When it IS an offer- examples:
1. Certainty (RS. 33)
2. Reward to be paid (ex: for lost property or capture of a criminal)
3. Mailing to a specific individual (unlike Mesaros)
iii. When there IS NOT an offer:
1. Advertisements- invitations to deal (b/c of their indefiniteness, sellers should be able to choose who they deal with, & problem of over acceptance) 
a. Exception: advertisement invites those to whom it is addressed to take a specific action w/o further communication or over acceptance is unlikely
b. Ex: Mesaros: Advertisement NOT an offer b/c it was an invitation to bid by the US mint to consumers and then upon making purchase, consumers were offering US mint to accept their offer to buy
c. Ex: Lefkowitz: Advertisement IS an offer b/c definite terms & invites those to whom it is addressed to take an action (first come first served)
2. Auction- bid by audience member is an offer, NOT the auctioneer
3. Putting a contract out for bid 
4. Vagueness: the fact that one or more terms of a proposed bargain are left open or uncertain may show that a manifestation of intention is not intended to be understood as an offer or as an acceptance\
c. How long is it open?
i. Termination of Power of Acceptance (RS. 36)
1. Rejection by offeree 
a. rationale: to protect offeror
b. Exception: option contract
2. Counter-offer by the offeree (RS. 39)
a. When it IS a rejection:

i. Not an acceptance and is usually treated as a rejection, unless offeror has manifested a contrary intention or unless counter-offer manifests a contrary intention of offeree

1. Ex: Ardente: the conditional aspect of the letter did not constitute a valid acceptance of the offer.
b. When it is not a rejection:

i. unless offeror has manifested a contrary intention or unless counter-offer manifests a contrary intention of offeree

1. Ex: offeror may state it shall continue for a stated time in any avent and that meanwhile it will accept counteroffers- those counter-offers do not constitute rejection

2. Ex: offeree may state he is holding offer under advisement, but that if offeror desires to close bargain at once the offeree makes specific counter-offer.  

c. b/c it is an offer, it creates a new power of acceptance in the original offeror
d. Late acceptance has the legal effect of a counter-offer

e. Inquiry is not a counteroffer (ex: Does the price you quote include framing?”)
f. Exception: option contract
3. Conditional or Qualified Acceptance or Additional Terms (RS. 59)
a. Not an acceptance but it is in itself an offer
b. Mirror Image Rule: acceptance must mirror the offer
i. Problem: Form Contracts: 
1. Last Shot Rule: where the seller’s form and the buyer’s form differ, the last form sent is deemed to be a conditional acceptance and therefore a counteroffer.  Shipment and acceptance of the goods is deemed to be an acceptance of that counteroffer.  
c. Exceptions:
i. unconditional acceptance coupled with a request
ii. Grumbling acceptance (ex: “Send the goods but I wish you could have given a better price.”)
iii. implied terms (ex: promise to convey marketable title  is implied in every contract for sale of land( “I accept your offer on condition you convey title” is acceptable)
iv. Sale of Goods (UCC 2-207):
1. Operates as an acceptance even though it states terms additional to or different from those offered or agreed upon unless acceptance is expressly made conditional on assent to the additional or different terms (as long as offeree’s response does not diverge from the offer in its individualized terms)
a. Yes acceptance: “I accept but please deliver on Saturday.”
b. Not an acceptance: “I accept on the condition you deliver car by Saturday.”
2. Effect of additional/different terms: (2-207(1) or 2-207(3))
a. Merchants (both parties):

i. proposed terms become part of the contract unless (a) offer expressly limits acceptance to the terms of the offer; (b) additional terms would materially alter contract; (c) offeror notifies offeree within a reasonable time that he objects to additional terms

b. Not merchants:

i. additional terms are proposals for additions to the contract that the offer may agree to or ignore

3. Effect of conflicting terms: 

a. knockout rule: conflicting terms in both the offer and acceptance drop out, and contract consists of the agreed-upon terms plus terms supplied by the UCC to replace conflicting terms
i. Ex: Ionics: Parties each had conflicting clauses in their contracts.  When this happens, it is then assumed that parties’ are rejecting (not accepting) the terms of the contract.   The terms of the contract then become those originally expressed.
b. minority view: treated like additional terms
4. Lapse of Time (RS. 41)
a. Time is fixed in offer: (e.g. “acceptance must be within 10 days”)
i. offeree’s power of acceptance lapses at end of stated period (stated period runs from time when offer was received)
b. Time is not fixed in offer: 
i. open for reasonable time (reasonable time is a question of fact)
1. Face-to-face/phone conversations, time is more brief (Akers)
2. acceptance by mail: is timely if mailed by midnight on the day of receipt, or within reasonable time depending on circumstances
c. continuing offer is open for its term and is accepted by order placed before revocation, but it may be revoked to the extent the offer is not yet acceptec (Wickham)
5. Revocation by offeror 
a. Offeror is the only one who can revoke the offer
b. Notice: offeror must give notice of revocation to offeree
c. by conduct which comes to attention of offeree (RS. 43)
i. Ex: Petterson: Upon knocking on the door and before payment could be made to D, D informed P that mortgage had been sold. D legally revoked the offer.
d. by direct statement
e. Effective when it is received (Mailbox Rule)
f. Intent to reject will not injure offeror: 
6. Death or Incapacity of offeror or offeree 
a. Terminates power of acceptance whether or not offeree knows
b. Exceptions: 
i. option contracts (ex: grant of an option to purchase property is binding on a decedent’s estate)
ii. unilateral contracts: once offeree has begun performance
7. Non-occurrence of any condition of acceptance under terms of offer 
d. Is it revocable?
i. Revocable UNLESS: (irrevocable offers) (RS. 87)
1. Properly accepted
2. Unilateral Contracts:  offeror exchanges a promise for actual rendering of performance & performance has begun
a. Offer:  Promise
b. Acceptance:  Performance (note: if offeree has reason to know offeror
c. Revocation:
i. Classical contract theory:  offer may be revoked at any time prior to complete performance (acceptance)
1. Ex: Person makes payment on principle of mortgage.  Mortgage sold before paid in full.  Last payment not accepted.  Full performance not met.  (Petterson)
2. Offeree under risk of revocation before completion of performance
3. Justification:  Offeror is bound while offeree is not
ii. Modern approach:  offer for a unilateral contract cannot be revoked once performance has begun, unless the performance is not complete within a reasonable time (time stated or if not stated, reasonable time) (RS. 45)
1. Part performance creates an option contract.  §45
2. Rationale:  There is an implied promise not to revoke once performance has begun
3. Ex:  Marchiondo: Action taken by the P and buyer of partial performance takes revoking privilege of D away. The partial performance results in a condition on the contract, because if the offeror revokes the offer when there is partial performance, then there is breach of contract. If there is no performance, then the right to revoke remains.
4. Note:  Under restatement, there is no distinction between unilateral and bilateral:  offer can be performed by a return promise or performance, §32
3. Option Contract: (enforceable promise that limits offer’s power not to revoke) (RS. 25)
a. Termination: only by means that would discharge a contractual obligation (RS. 37)
b. Consideration
i. An option contract without consideration is an offer to sell which may be withdrawn any time before acceptance.  Berryman v. Knoch
ii. Consideration may be nominal.  Basakis
iii. Consideration need only be “recited.”  §87(1)(a)
iv. Consideration must be sought in exchange for promise.
1. Ex: time and money spent by promisee selling property not consideration.  Berryman v. Knoch
v.  If consideration is $10, payment of $5 will suffice:  Part performance.  

c. Can be made binding by:
i. Consideration: In writing and signed by the offeror, recites a purported consideration for the making of the offer, and proposes an exchange on fair terms within a reasonable time.  §87(1)(a)
ii. By Statute:  §87(1)(b)-Irrevocability by Statute: Binding without consideration or reliance
1. Public contracting process:  In order to protect what is seen as a public interest in competitive bidding in public projects, stuatutes often provide that bids not be withdrawn for a period of time. (Drennan)
2. Firm Offers,§2-205:  An offer by a merchant to buy/sell goods in signed writing which by its terms gives assurance that it will be held open is not revocable, for lack of consideration, during the time stated or if no time is stated for a reasonable time, but in not event may such period of irrevocability exceed 3 months; but any such term of assurance on a form supplied by the offeree must be separately signed by the offeror.
a. Merchant§2-104:  deals in goods of kind or by his occupation holds himself out as having knowledge or skill peculiar to the practices or goods involved in the transaction or to whom such knowledge or skill may be attributed by his employment of an agent/broker/intermediary
b. Good§2-105:  1) all things which are movable at the time of identification to the contract for sale other than the money which is the price to be paid (+investment securities, unborn young, growing crops, things severable from realty)
c. Note:  §2-205 imposes no requirement that the offeree demonstrate reliance
d. Policy:  Ease x-actions:  give effect to deliberate intention of parties to be binding.
iii. Reliance:  §87(2): “an offer which the offeror should reasonably expect to induce action or forbearance of a substantial character on the offeree’s part before acceptance and does induce such reliance is binding as option contract to the extent necessary to avoid injustice”
1. where it has been relied on in a way that is reasonable and foreseeable & necessary to avoid injustice
a. depends on:

i. reasonableness of promisee’s reliance

ii. its definite and substantial relation to remedy sought

iii. formality with which promise is made

iv. pg. 230 in supplement

b. does not have to be requested or given in exchange for the option promise 
c. reliance is reasonable even where party did not first accept (ex: Drennan general contractor’s reliance may be used to bind a subcontractor from revoking his promise under the theory of promissory estoppel.  
d. If promisee had reason to know it was a mistake, then reliance unreasonable and §90 does not apply
e. A promisee may rely upon promises made during preliminary negotiations despite their failure.
f. Reasonableness of reliance on indefinite proposal (Ex: Southern Cali Acoustics: b/c Holder did not rely on Acoustics bid to make his own.  Unlike Drennan there was no performance or partial performance to constitute reliance. Listing the bid is not acceptance.
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III. ACCEPTANCE- IS THERE AN ACCEPTANCE?
a. Who determines method of acceptance?
i. offeror can determine method of acceptance, but in case of doubt the offeree can choose to accept by either promise or performance (RS. 32)
1. ex: Davis: The offer on April 12th of Mr. Whitehead was a bilateral contract (look at all the reasons why on the margin of pg. 58) and power of acceptance of promisee was by promising to perform (which plaintiffs did via the telegram)
b. Who can accept?
i. only person to whom the offer was made 

c. How can it be accepted?
i. Are there terms stated as to how it can be accepted?

1. If no, then any reasonable method of acceptance (UCC 2-206)
ii. By performance (act)- unilateral contracts
1. Requirement: requires that at least part of what the offer requests be performed or tendered and includes acceptance by a performance which operates as a return promise (RS. 50(2))

2. Notification: no notification is necessary to make acceptance effective unless offer requests such notification 

3. Offeror does not know of performance (RS. 54): if offeree has reason to know that offeror has no adequate means of learning of performance, contractual duty of offeror is discharged unless:

a. offeree exercises reasonably diligence to notify offeror of acceptance

b. offeror learns of acceptance within reasonable time

c. offer indicates notification of acceptance is not required

iii. By promise- bilateral contracts

1. Notification: Must be by a communicated promise- either by notice or whatever reasonable method is
2. Requires that offeree complete every act essential to the making of the promise (RS. 50(3))

3. Exceptions:
a. Mailbox Rule: where mail is a reasonable method of communicating, acceptance is effective when sent, even if it does not actually reach offeror b/c it gets lost in mail, and if acceptance is sent in a timely and proper manner.
iv. By silence

1. Silence NOT acceptance:

a. Ex: Houston Dairy: Courts have held that for an offer to be accepted, it must be communicated by the offeree. Although it has been held that silence is a valid way of accepting an offer, this case P had no prior dealings with D, P had no knowledge that check was deposited, and no notice arrived from the bank. D never accepted nor rejected the offer, so P had right to revoke, which he did and is entitled to $16,000 refund
2. Silence IS acceptance (RS. 69):

a. where an offeree takes the benefit of offered services with reasonable opportunity to reject them and reason to know that they were offered with the expectation of compensation

b. Only when conduct of the parties in prior relationships or accepting benefit may result in acceptance without an overt statement or beginning performance (RS. 69)

i. Ex: Cole-McIntyre:  Prior relationship of P and D indicated otherwise and they had much contact and acceptance in their first transaction was receiving the goods, so this time around it was assumed that would be the mode of acceptance 
c. When offeror says silence is fine.
d. Where offeree improperly exercises dominion over property sent for approval, inspection, etc.

e. Late or Defective acceptance (RS. 70): 
i. if an offeree sends an acceptance after a reasonable time for acceptance has elapsed (so that its too late), but within a period that the offeree might plausibly regard as reasonable, courts have held that good faith and fair dealing require that the original offeror to notify the original offeree that the acceptance was too late.  If original offeror does not give such notice, the offeree’s late acceptance will be deemed accepted by the original offeror’s silence.  
v. Implied in Fact Contract
1. Communicated action is acceptance
vi. Quasi Contract
1. Definition “quasi contract”: contracts constructed by courts to avoid unjust enrichment by permitting the P to bring an action in restitution to recover the amount of the benefit conferred on the D.
vii. Option Contracts: until it is received by the offeror (RS. 63) 
viii. Goods:

1. By behavior: (UCC 2-204)

a. Instead of always being bound by offer and acceptance, if you can tell that there is a deal and parties have made a commitment, irrespective of who made offer and who did not.
b. Even though some terms are left open, a contract for sale of goods does not fail for indefiniteness if the parties have intended to make a contract and there is a reasonably certain basis for giving an appropriate remedy.

c. Problem: open terms
d. Ex: ProCD: Yes- D is bound by terms of license within the package.  D accepted by using the product and reading the license terms and conditions at his leisure (acceptance by conduct)
2. Despite additional terms it can still be an acceptance, but conflicting terms may knock out, and performing may result in agreed terms plus default (UCC 2-207) (SEE ABOVE- ADDITIONAL TERMS)
ix. International Goods- Different results will come whether you deal with international transactions and domestic ones
1. Convention on the International Sale of Goods (CSIG)

a. Until a contract is concluded an offer may be revoked if the revocation reaches the offeree before he has dispatched an acceptance (Article 16, Section 1)

b. An acceptance of an offer becomes effective at the moment the indication of assent reaches the offeror (Article 18, Section 2)
IS THERE A REASON NOT TO ENFORCE?
REASON TO ENFORCE:

I. CONSIDERATION:
a. Bargained for Exchange (RS. 71 & 17)- required for Consideration
i. Performance may consist of: 

1. requested act
2. forbearance

3. creation modification or destruction of a legal relation
4. promise may be given to promisor or to some other person and it may be given by promisee or by some other person
ii. When it IS bargained-for-exchange & enforceable:

1. NOTE: It must be something sought after by the party and given up by the other (Ex: If landlord promises not to raise the rent for 2 years and tenant goes out and completely repaints the apartment, then landlord says he will raise the rent, painting apt. is NOT consideration b/c landlord never asked tenant to do that)

2. Consideration
a. Ex: Hamer: there was consideration because nephew had to give up his right to drink, etc. so there was a bargain for exchange.  Benefit of promisor in this case: uncle knew his nephew behaved well (it doesn’t matter what/how benefit is, what matters is that promisor got what he wanted)
3. Adequacy of consideration is not questioned by court (RS. 79)
a. As long as we have an exchange where promise and performance is to induce each other & bargained for, Courts do not question adequacy of consideration b/c that’s choices parties themselves make.  But, Unequal contracts (ex: 1 cent for 100 dollars) is where courts will take the extra step and question it.
b. Ex: Batsakis: Inadequacy of consideration will not void a contract. Consideration here was in the form of the 500,000 drachmae (this is what D considered before going forward with the instrument to confirm acceptance of deal).
4. Law does not look to motive (RS. 72)
5. Forbearance to assert or surrender a claim or defense which proves to be invalid ONLY IF (RS. 74):

a. claim or defense is doubtful b/c uncertainty as to facts or the law (good faith)
b. forbearing or surrendering party believes claim or defense to be valid (good faith)
c. execution of a written instrument surrendering a claim or defense
d. Ex: Snell’s Bank: We have a claim that has no validity whatsoever, but it is possible that person was asserting it in good faith (whether Dyer believed there was some chance that he could win b/c Dyer does not necessarily know that statute would foreclose him of everything)
6. Promise for a Promise (RS. 75)
a. Only if the promised performance would be consideration
iii. When it is NOT bargained-for exchange & not enforceable:

1. Past consideration/Gratitude for past benefit (EXCEPTION: Unjust enrichment: confers a material benefit on the promisor when past benefits give rise to a moral obligation, but not legal one)
2. Gift/Commitment is not an enforceable promise b/c its not a bargain for exchange
a. Rationale: We make commitments and subsequently regret them; enforcement costs money (administrative costs, court costs, etc.) and it is at stake of public who pays taxes; against public policy when taking the property of another

b. Ex: Congregation Kadimah Toras: There was no indication of or no requirement for how the money was to legally benefit the decedent- which is why no consideration
3. Motives of love and affection
a. Ex: Schnell: love and respect for an individual (emotions, moral obligation) does not constitute legal consideration to create a binding contract.  Consideration of one cent does not support the promise.
4. Surrender of a worthless claim
a. Ex: Newman: When P surrendered this worthless piece of paper to D, it did not give up anything of value and D did not receive anything of value.  This does not constitute sufficient consideration to warrant a transaction
5. Nominal consideration

a. Ex: “I will “sell” you my car for $1”- this is only a bargain in name, but there is no consideration
6. Performance of a legal duty (RS. 73)

a. existing obligation

b. no member of pubic can compel performance of a legal duty of public official
c. Ex: cannot bargain to quit drugs

7. Illusory Promise
a. has the form of a promise but is not really a promise (a promise limits one’s future options)

b. Ex: “I will buy all my requirements from you at $10/bushel but I may terminate my obligation at any time.” (illusory promise)

c. Ex: “I will do this or that if I want to” (illusory promise)

d. Ex: “Seller will sell buyer all the widgets seller wants to sell to Buyer” (illusory promise) 

e. Ex: Wickham: “such coal as I may wish to order from you”
8. Conditional Donative Promise:
a. Ex: “I will give you this gift if you come to my house and pick it up”- going to the house is not consideration for the gift, it is just a means of effectuating the gift
b. Implication of Terms
i. Court may supply a missing term that supplies consideration, but only where it is implicit in the context of the transaction
1. Parties can conclude a contract for sale even though the price is not settled.  Price is reasonable at time for delivery if: nothing is said as to price, or price is left to be agreed by parties and they fail to agree…etc.  (UCC 2-305)

2. Ex: Wickham: There exists a lack of mutuality which also leads to lack of consideration( all of this voiding the contract.  Defendant just agreed to buy all the coal it pleased, a specified amount did not exist subsequent.  Orders are separate contracts and each time defendant makes a new order, it is then up to plaintiff to decide whether or not to accept the orders (separate contracts) as they come.
ii. Requirements Contract: If you have exclusive rights you have implied an obligation (UCC 2-306(2)): 
1. “a lawful agreement by either the seller or the buyer for exclusive dealing in the kind of goods concerned imposes unless otherwise agreed an obligation by the seller to use best efforts to supply the goods and by the buyer to se best efforts to promote their sale.” (good faith)
2. Ex: Woods: there was an implied obligation to use reasonable efforts to market her fashion( defendant’s acceptance of plaintiff’s agency constitutes plaintiff’s acceptance of his duty
c. Mid-Term Modification 
i. Grounds for enforcement of mid term modification (RS. 89)
1. Where the change itself is brought about b/c of un-anticipated circumstances and modification is fair and equitable, and modification was Voluntary- Modification of an existing duty under the contract
a. Ex: Angel:  D asks for more money for same job b/c there were more people in the community.  if there has been unusual hardships or difficulties that have come up and there was no influence of coercion or duress, then courts will enforce new agreement whether or not there is consideration and if both parties voluntarily agree.
2. To the extent provided by statute

3. Reliance 
ii. Grounds NOT to enforce (RS. 73)

1. Performance of a legal duty: existing obligation is not consideration for an increase in another’s obligation
a. Ex: Levine: A promise to do what is already legally required for you to do is not sufficient to warrant consideration( defendant is already legally bound to pay the rent and this is not sufficient to make these payments consideration to make the oral contract legally binding.
b. Ex: contractor is building stadium.  Stops half way and demands more money.  Owner agrees, and contractor keeps building.  Once contractor is done building, owner does not give the money.  Judgment for owner b/c no consideration b/c he performed what hew was originally required to do.

iii. Contract CANNOT have been fully performed by either party

iv. Sale of goods: (UCC 2-209)

1. Does not require consideration for mid-term modifications

2. Modifications must be done in good faith (measured by reasonable commercial standards of fair dealing in trade)

3. Ex: Gross Valentino: modification to printed materials and/or printing services was valid- no consideration necessary.
v. Rationale to encourage enforcement: 

1. to encourage parties to enter into the agreement; 
2. a lot of agreements are part of a continuing relationship and will enhance future dealings
II. RELIANCE- PROMISSORY ESTOPPEL- promise enforced b/c of reliance, EVEN IF there is no consideration
a. Requirements: (RS. 90)

i. there must be a promise

ii. promise must be relied on in a way that is reasonable and foreseeable- promisor must reasonable expect promisee will do something or forbear from doing something( promise will cause some behavioral thing

iii. Promise induces such action or forbearance

iv. Injustice can be avoided only by enforcement
1. Injustice factors:

a. Reasonableness of reliance

b. Definite and substantial character in relations to the remedy sought

c. Formality with which promise is made

d. Extent to which evidentiary, cautionary, deterrent and channeling functions of form are by commercial setting or otherwise 

e. Relevance of other policies such as enforcement of bargain and prevention of unjust enrichment

v. Ex: Devecmon: Plaintiff performed his part of the promise, and relied on money from his uncle. The promise is enforceable b/c of reliance, although there is no consideration. 

b. When it IS enforceable b/c of reliance: 

i. Charitable subscription- when the promisor could reasonably expect reliance
ii. Marriage Settlement

iii. Donative promise where reasonably relied upon
1. Ex: Feinberg: Yes Enforceable: There is no consideration: Pension isn’t given in exchange for work, however enforceable b/c there was reliance since she retired in reliance on the promise of getting the pension.
2. Ex: Hayes: Not Enforceable: He did not rely on the payment to retire- had made decision to retire before he heard he was getting money
iv. Unusual circumstances where reliance is reasonable prior to acceptance of offer
1. Ex: Drennan: you can rely on an offer that has not been accepted in some situations.  Nature of contracting business: for subcontractors b/c it is tedious to think that in the time sensitive environment that contractors work, they would have to call each and every sub contractor to tell them you have accepted
2. Ex: Southern Cali Acoustics: 
v. Effect of a seal on writing (unless a statute says otherwise)

c. When it is NOT enforceable:

i. When there is no reliance

ii. Reliance is not reasonable prior to acceptance of offer (Exceptions noted above)
1. Ex: Southern Cali Acoustics: Listing the bid is not acceptance and b/c D did not rely on P’s bid to make his own (unlike Drennan there was no performance or partial performance), not enforceable. 
iii. Not enforceable merely b/c it is in writing

III. UNJUST ENRICHMENT
a. Notion of unjust enrichment has nothing to do with contract, it has to do with somebody has received something for which they haven’t paid for which they ought to pay (RS. 86)
b. Requirements:
i. You will only have restitution if services or goods provided are done so with some expectation 

ii. You will only have it if value of promise is not disproportionate to the benefit
iii. Binding to the extent necessary to prevent injustice

c. When it IS enforceable:

i. Direct/Material benefit conferred: 
1. When past benefit or detriment to promisee gives rise to a moral obligation, NOT a legal one
a. ONLY IF material benefit conferred

2. Ex: Webb: D promises to pay monthly stipend to P in appreciation for saving his life.  D begins to pay, but then stops.  Enforceable b/c P relied on it, benefit not disproportionate to value of promise.
ii. Acceptance of goods or services rendered in the expectation of compensation
iii. Party capable of rejecting benefits but takes them without comment

1. Ex: Sparks: services conferred on D are services where one would ordinarily and reasonably expect to be paid for.
iv. Even where restitution is not there, there may be grounds for enforcement because not enforcing it will prevent injustice and because of policy reasons:
1. promise to pay a debt barred by the statute of limitations (new promise that is enforceable, not the debt)
a. Ex: Tony owes Maria a debt of $1,000, but the statute of limitations has run on the debt.  Tony then writes Maria, “I realize I still owe you $1,000, and I will you $800 if I am promoted to a new job.” Promise enforceable.

2. promise to perform a voidable obligation

a. Ex: Linda is defrauded by Bill into entering into a contract to purchase Redacre. Linda learns of the fraud but still wants Redacre, so she promises Bill that she will perform.  The contract is enforceable against Linda even though there is no consideration.

3. promise to pay a debt discharged by bankruptcy

v. Emergency needs

1. Clear that person would want and need assistance, provide recompense for costs to encourage person to assist without suffering loss where value measured by cost of service. (if you don’t force people to pay for this, you might discourage people from providing services)

d. When it is NOT enforceable:
i. Value of promise is disproportionate to the benefit

ii. Non-material benefit/indirect benefit: Being the recipient of a gift, even if donor wants it returned (indirect benefit)
1. Ex: Mills: received a benefit maybe not intended as a gift, and promisor has not been unjustly enriched promise is not binding as a gift
iii. Gratuitous benefit

iv. Benefit has been thrust upon someone
REASON NOT TO ENFORCE: DEFENSES

IV. LACK OF CAPACITY:
a. Contract is voidable (unenforceable against them) where one of the parties lacks the legal capacity to contract (RS. 12)- person can get out of the agreement  (Voidable contracts- RS. 7)
i. Under guardianship (RS. 13)
ii. Infant (RS. 14)- until day before 18th birthday
1. a contract entered into by a minor is voidable at the minor's election once he or she reaches the age of majority (usually, 18 years of age).
2. Exception: minor is always liable for necessaries furnished to them (food, shelter, etc.); or when minor has made a misrepresentation of his/her age
iii. Mentally incompetent (RS. 15) 
iv. Intoxicated to point of being unable to reasonably understand nature and consequences of their acts (RS. 16)
1. Ex: Lucy: a couple drinks wont cut it
b. A person incurs only voidable contractual duties if by reason of mental illness or defect he: (RS. 15)
i. Unable to understand in a reasonable manner the nature and consequences of the transaction, or

ii. Unable to act in a reasonable manner in relation to the transaction and the other party has reason to know of that condition

1. BUT where contract is made on fair terms and the other party is without knowledge of the mental illness, however, the power of avoidance (escaping the contract) terminates to the extent that the contract has been so performed or circumstances have so changed that avoidance would be unjust (RS. 15)
a. Ex: Ortolere: the court expanded the old test to allow avoidance: its not just whether you know about the nature of transaction but also whether you ACT in a reasonable way to show you know nature of transaction.  Furthermore, even when a contract has been partly or fully performed, it could still be avoided if party is found to be under these circumstances.
V. INCOMPLETE AGREEMENT
a. Will not be enforced:

i.  if Court finds that (1) incomplete terms indicate that parties did not regard the contract as being complete, or (2) court cannot determine terms of contract with reasonable certainty to be able to enforce and fashion a remedy (RS. 33)

1. Ex: Sun Printing: No agreement- Although alleged agreement stated that the price could not be higher than that charged by the Canadian Export Paper Company, this does not constitute a set agreement because the prices of the Export Company fluctuate and could end up making D be at a loss.
b. Will be enforced if:

i. Agreements to Agree (which then gives rise to enforceable obligation to negotiate in good faith)

1. When all essential terms have been agreed upon, no disputed issues remain, and all that is left is to “satisfy formalities” (Type I Agreement)
2. When the parties have already agreed on important terms, recognize the existence of open terms, and agree to bind themselves to negotiate in good faith to resolve the remaining open terms. (Type II Agreement)

a. Ex: Shann: The consult/compete clause was not an essential term in the November 25th agreement.  The parties’ main objective in reaching the agreement was money for the exchange of stock.  Since this open term was not an essential part of the agreement, their lack of compromise on this issue does not make the November 25th agreement void.  There is still a binding agreement.
3. NOTE: there is no requirement to bargain in good faith, but if parties have agreed to so, then enforceable

ii. Goods- UCC 2-204:

1. Even though terms are left open, it will not fail for indefiniteness and UCC can provide gap fillers (reasonable time for delivery and shipment, reasonable price, delivery at seller’s place of business, etc.)

2. Failure to reach agreement as to price: the price is the reasonable price at time of delivery

iii. Performance has begun

iv. Bargains capable of being made certain (makes reference to an objective standard: custom, usage, contracts)

c. Rationale: parties determine contracts, not courts; and uncertainty is indication parties did not even intend to make an agreement

VI. STATUTE OF FRAUDS
a. Requirement of a Writing (RS. 110)

i. Sale of goods over $500

1. even if writing has been destroyed, or part of a number of documents, or may not contain all terms of the agreement

ii. Interest in real property that duration of more than one year (ex: 1 year lease is not within statute of frauds)
iii. Contracts that by their terms last MORE than one year (are contracts which by their terms cannot be performed within a year- it has to state “two year contract” “three year contract” etc)
1. lifetime deals are not within statute of frauds

2. employment/services contracts based on completion of a task not within statute of frauds
iv. States have different statutes for certain transactions that require a writing

b. No Writing requirement
i. International sale of goods
ii. Construction contracts
1. If you are building something, in it is not a “good” b/c it is no movable

iii. Employment contracts

iv. Sales of goods under $500, soon to be $5,000

c. Rationale: prevent fraudulent claims of contract

d. Escapes from statute:

i. Party admits to contract- admission in testimony or pleadings of the existence of the contract
ii. Partial performance- but NOT for contracts that last more than a year
iii. Reliance- Promissory Estoppel (getting ready to do the thing that was asked for)
iv. Silence in the face of a signed confirmation of the oral agreement
VII. PUBLIC POLICY

a. What to watch out for:
i. Parenting contracts 
ii. Restrictive covenant (covenant not to compete)
iii. Exculpatory clause that violates or contradicts public policy is invalid and therefore not enforceable. For instance, an exculpatory clause that purports to waive liability for intentional harm violates the public interest and is invalid
b. Against Enforcement: (RS. 79)
i. Legislation does not have to explicitly say it, (as in Baby M there were no specific surrogacy contract statutes but they compared it to adoption ones)

ii. Policy against this is not necessarily in a given statute because it is widely respected as basic (Ex:: a restrictive covenant)

iii. Impairment of family relations: this is like In the Matter of Baby M
iv. Interference with other protected interests

v. The amount and type of promises here are fairly limited, they are promises of a specific nature that interfere with an important value of our society (Ex: Baby M: disparity b/w rich and poor)
c. If benefit conferred, may be entitled to bring restitution if parties not in the same degree of fault and to fulfill policy in favor of protected class
VIII. ILLEGALITY
a. Is subject matter of contract illegal? If so, not enforceable.

b. Effects of illegality:

i. Severable: if agreement is severable into legal and illegal portions, and the illegal portion does not go to the essence of the bargain, the legal portion may be enforced

ii. Benefit conferred under illegal contract: may be entitled to bring suit in restitution for the value of the benefit conferred if that party is not guilty of serious moral turpitude and is not as blameworthy as the other party
IX. MISTAKE- Should the risk of mistake be allocated to one of the parties? (IF THERE IS NO FRAUD OR MISTAKE)
a. Defined: Mistake is a belief that is not in accord with the facts. (RS. 151)
i. Rationale for NOT enforcing:
1. Mistakes prevent bargained for exchange from being an accurate reflection of the social utility that the parties place on having possession of goods.

2. If relief were given for all mistakes, it would undermine the security of contracts and the party with hindsight would often try to disrupt the deal that turned out badly
b. Mutual Mistake
i. When it IS voidable (when parties do not bear risk of mistake): (RS. 152) 

1. Mistake has to be something that it goes to basic assumption of agreement and it has a material effect on agreed exchange:

a. Ex: Sherwood: each party thought cow was barren, but cow was fertile (based on misunderstanding of the facts, rather than misstatement)- Bogen thinks case decided wrong- seller should run the risk that an item is worth more than it thinks- loss should lie with person who incurred it
2. NOTE: if mistake is about what something IS then it is material, but if it is about what something is worth, then not material

ii. When it is NOT voidable (when party bears risk of mistake): (RS. 154)
1. Risk is allocated by agreement of the parties
a. Ex: Lenawee: There was a mutual mistake of fact as to when the septic system was defective, however, in the name of equity, and as per Restatement Section 154, the courts have to look first as to whether the parties agreed amongst themselves about who would bear the risk of mistake.  The “as is” clause in the purchase agreement shows that parties agreed among themselves that purchaser would bear this risk. Pickles are not entitled to rescission. 
2. Party is aware at the time contract is made, that he has only limited knowledge with respect to the facts to which the mistake relates but treats his limited knowledge as sufficient
a. Rationale: encourages those who don’t have the knowledge to go out and get an education and acquire information
b. Ex: Boynton: the stone is worth $1 to the seller and if she is willing to sell it at that price and not find out whether or not it is a diamond then that is her problem and she has autonomy to do what she pleases.  If you can’t take advantage of the knowledge that you have (knowing it really is a diamond) then you won’t get anything out of the transaction.
3. Risk is allocated to him by the court on ground that it is reasonable in circumstances to do so

a. Problem with this section: Should you be able to get out of mutual mistake? Ex: you just bought a house and later you discover there are termites. Neither party knew about this and there is no “as is” clause

i. Different people argue different things:

1. Posner says risk should be allocated to most efficient mistake avoider

2. Krull argues for view of inertia where enforcement depends on whether contract is executory or party executed (Loss lies at the end- if you close, it lies with buyer, but if they have not closed on the property, it lies with the seller)- WHAT BOGEN THINKS
3. Loss should lie wherever it lies at the point of discovery (ex: in Sherwood cow should have then been transacted)
c. Unilateral Mistake
i. Refers to a mechanical error concerning the basic assumption on which the contract was made

ii. When it IS voidable: (RS. 153)
1. Mistake has to be something that it goes to basic assumption of agreement and it has a material effect on agreed exchange: AND
2. Enforcement of the contract would be unconscionable, OR
a. Ex: Elsinor: It would be unconscionable to hold defendant contractor to his bid at the mistaken figure. The court held that, because of the clerical error and defendant contractor's subsequent prompt rescission; he was not obliged to perform the contract.
3. Other party had reason to know of the mistake or his fault caused the mistake
a. When Non-Disclosure is Equivalent to an Assertion (RS. 161)- see Nondisclosure below
b. Ex: Sambovsky: Rescission is appropriate because defendant herself created the reputation of the house as having poltergeists and since she took it upon herself to let the public know about this, she also has a duty to tell the buyer of this as well.
iii. When it is NOT voidable:

1. When party bears risk of mistake (RS. 154)- SEE ABOVE under mutual mistake
X. UNCONSCIONABILITY- Meaningful Choice & One-Sided Terms
a. Definition: an agreement that no promisor with any sense, and not under delusion, would make, and that no honest and fair promisee would accept 
b. Requirements: (RS. 208)
i. Must exist at the time the contract was made, AND 

1. Ex: contract was made in 2004, and in 2007 does not seem fair- this is not unconsionability)
ii. Procedural dimension: bargaining process (ex: adhesion contracts imposed on someone with little bargaining power)

iii. Substantive dimension: content of terms term itself is commercially unreasonable
iv. Within reasonable expectations of the agreement
1. Ex: Walker-Thomas: It is an unconscionable situation to be able to go back to the 5-year point and the more you have been living up to your obligation to pay, the more you lose

c. Goods (UCC 2-302)

i. Test: whether, in the light of the general commercial background and the commercial needs of the particular trade or case, the clauses involved are so one-sided as to be unconscionable under the circumstances existing at the time of the making of the contract
d. Must they show both procedural and substantive dimension?

i. Substantive sufficient
1. Ex: Toker: The court treats it as the price alone can determine unconscionability (price of refrigerators)
ii. Both required: both defects in the bargaining process and substantively outrageous terms to escape bargain
1. Ex: Frost-Fresh: The court finds the prices unconscionable because they were two and a half times their reasonable retail value & language barriers
e. Standardized agreements: (RS. 211)
i. We gave you a standard contract and you agreed to it, if I had reason to believe that if you knew what was in here and would have not agreed, then you cannot be bound by that term- reasonable expectations
1. Ex: Williams v. Walker Thomas: the term indicating that buyers were only titled to their items when they had liquidated their balance on all items, and if a buyer defaulted on a payment, then they had to return to defendant all items, was one that a reasonable person would not have agreed to.
f. Arbitration clauses
i. Reasonable expectation 

ii. One of the most contested clauses today b/c one side people argue arbitration is cheaper and on the other side people argue it deprives people of their access to the court

iii. Ex: Broemmer: Contract unconscionable- it could have been a little more clear that she was completely waiving her right to trial by jury

g. Court can find ALL or PART OF a contract unconscionable

XI. AMBIGUITY
a. Requirements to be unenforceable:

i. there must a term that has two reasonable meanings

ii. each party must have a different meaning in mid

iii. neither party has any reason to know that the other person has a different meaning in mind
XII. MISREPRESENTATION
a. When it is fraudulent, intentional, and material (RS. 162)
i. maker knows or believes that assertion is not in accord with the facts
ii. maker does not have confidence that he states or implies in the truth of his assertion
iii. knows that he does not have basis that he states or implies for the assertion
b. When it Prevents Contract Formation: (RS. 163)
i. if misrepresentation as to the character or essential terms of a proposed contract induces conduct that appears to be a manifestation of assent by one who neither knows nor has reasonable opportunity to know of the character or essential terms of the proposed contract
c. When it makes a Contract Voidable: (RS. 164)
i. if party’s manifestation of assent is induced by either a fraudulent or a material misrepresentation by the other party upon which the recipient is justified in relying
ii. if party’s manifestation of assent is induced by either a fraudulent or a material misrepresentation by one who is not a party to the transaction upon which the recipient is justified in relying, the contract is voidable unless the other party to the transaction in good faith and without reason to know of the misrepresentation either gives value or relies materially on the transaction
XIII. NONDISCLOSURE
a. Overall, disclosure not necessary.

b. Disclosure necessary when:

i. Non-disclosure equivalent to an assertion (RS. 161)
1. when such disclosure is necessary to prevent a previous assertion from being a misrepresentation

2. where there is a relation of trust or confidence between the parties

3. where it is necessary to correct a mistake as to the contents or effect of the writing

4. where non-disclosure would amount to a failure to act in good faith in accordance with reasonable standards of fair dealing

5. Ex: Sambovsky: Rescission is appropriate because having a ghost in the house is significantly changing the value of the house and defendant herself created the reputation of the house as having poltergeists and since she took it upon herself to let the public know about this, she also has a duty to tell the buyer of this as well.
c. Rationale: some argue that duty not to disclose is a function of property interests in information and for the social value of protecting the economic advantage of nondisclosure 
XIV. DURESS

a. RS. 174-176
b. Physical duress
c. Economic duress
XV. UNDO INFLUENCE

a. RS. 177
b. Unfair persuasion
c. Domination
WHAT ARE THE TERMS OF THE AGREEMENT?
I. GOOD FAITH REQUIREMENT:
a. Obligation of good faith in performance or enforcement (RS. 205) & (UCC 1-203)
i. FOR GOODS (UCC 1-201): good faith= honesty in fact and observance of reasonable commercial standards of fair dealing in the trade 
1. Honesty means: you are taking advantage of a good deal by opting out or by grossly increasing requirements
2. Bad faith means: recapture of foregone opportunities (which raises question of what opportunities are foregone?)
II. PAROL EVIDENCE RULE: WHICH TERMS SHOULD BE ACCEPTED?
a. Definition: parol evidence will not be added to vary, add to, or contradict a written contract that constitutes integration
i. integrated agreement: a written that the court concludes was meant to be the final version of the deal

b. Rule of substantive law

c. Requirements  to invoke rule:

i. Must demonstrate that the prior agreement is relevant

ii. Must be PRIOR agreements- oral or written

iii. Contract must be in writing for rule to apply

iv. Must show that later document is not the complete deal:

1. the deal consists of terms drawn from several different points of agreement or
2. separate prior agreement relating to a different transaction
v. Writing includes the prior agreement if ambiguous language is properly interpreted (interpretation of terms is usually a question of law for the judge unless there is a factual dispute- RS. 212)
vi. Merger clause (Zipper clause): this clause will say “this is the whole agreement”
1. No parol evidence would be allowed here unless you can show prior agreements were left out b/c of fraud or mistake
d. When parol evidence WILL BE added when:
i. Separate consideration: if written integration and alleged parol agreement are each supported by separate consideration

ii. Collateral agreement: when the written integration does not conflict with the integrated writing

iii. if evidence concerns a term that would naturally be omitted from the written agreement (do not conflict or subject that similarly situated parties would not normally be expected to include in written agreement) 

iv. Partial integration: partial integration is controlling on the subjects it covers but not controlling on those it did not cover so it can include separate prior agreements relating to a different transaction
v. To show lack of consideration

vi. To show fraud, duress, or mistake

vii. To show existence of a condition precedent to legal effectiveness of the written agreement

viii. Evidence to explain or interpret terms of written agreement- what the parties meant (AMBUGUITY)
1. Plain meaning approach: (look to four corners of the document) and to words of the document
a. Ex: Dennison: this is an integrated agreement (supersedes everything), the trial court correctly dismissed the complaint, the evidence cannot be admissible as per the parol evidence rule, and the language in the written agreement is unambiguous and when the language is unambiguous there is no reason to look outside the terms of the agreement, what you got were fruit trees and that is what the contract says so the contract has been satisfied
2. Extrinsic approach: look to words of parties- written contract is “reasonably susceptible to the evidence” (broader than “plain meaning”)

a. Ex: Pacific Gas: language of the contract was reasonably susceptible to the evidence showing that “any injury to party” meant injury to the property of third persons, not to P’s own property.
3. Course of performance (UCC 2-208): (the way they have behaved in past deals) where the contract for sale involves repeated occasions for performance by either party with knowledge of the nature of the performance and opportunity for objection to it by the other
4. Course of dealing (UCC 1-205): (the way they have behaved in this particular deal) sequence of previous conduct b/w the parties to a particular transaction 
a. Nanakuli: the protection price is a regularly observed practice and defendant should have been aware of it and it gave plaintiff enough reason to believe it was incorporated in the agreement; although the usage of the trade is not completely consistent with this express agreement (remember that parol evidence can only be used if it does not add or alter the express contract), there is an unstated exception that exists at times of price increases. Course of dealing trumps trade usage.

5. Trade usage (UCC 1-205)
a. NOTE: People within the trade should know the trade usage, & evidence of a relevant trade usage offered by one party is not admissible unless and until he has given the other party such notice as the court finds sufficient to prevent unfair surprise to the latter

b. Ex: Frigaliment: a definite trade usage that “chicken” meant young chicken
III. IMPLICATION OF TERMS
a. Courts will supply a term when: (RS. 204) (UCC 2-305)
i. When parties have reached an agreement but have not agreed with respect to a term essential to determining their duties, the court will supply a term reasonable in the circumstances
1. Parties can conclude a contract for sale even though the price is not settled.  Price is reasonable at time for delivery if: nothing is said as to price, or price is left to be agreed by parties and they fail to agree…etc.  (UCC 2-305)

2. Ex: Wickham: There exists a lack of mutuality which also leads to lack of consideration( all of this voiding the contract.  Defendant just agreed to buy all the coal it pleased, a specified amount did not exist subsequent.  Orders are separate contracts and each time defendant makes a new order, it is then up to plaintiff to decide whether or not to accept the orders (separate contracts) as they come.
ii. To allow parties to meet their objective in the contract

1. Ex: Spaulding: the court interpreted the agreement as not requiring the trustee to perform the services required to maintain and educate the son during his service in the army.
iii. Good faith limit on Requirements Contracts: If you have exclusive rights you have implied an obligation (UCC 2-306): 
1. “Imposes an obligation by the seller to use best efforts to supply the goods and by the buyer to se best efforts to promote their sale.” (good faith)
2. If requirements are disproportionate, they need to be judged by the commercial practices common prior to the agreement
a. Ex: Eastern Airlines: Not bad faith: If I agree to buy all of my requirements from somebody it means the “actual requirements that may occur in good faith.”  It is agreed and expected (common usage and economic practicability) that people will want to get as much as they can for the cheapest price (obviously within limits.. it would be bad faith to fill up the airplane completely and then bring jugs to fill them up, then it is bad faith).  Because this is the kind of behavior that airlines always engaged in (if Gulf was selling for cheaper than Chevron, then you fill up a little more with Gulf than you do with Chevron)
3. Ex: Woods: there was an implied obligation to use reasonable efforts to market her fashion( defendant’s acceptance of plaintiff’s agency constitutes plaintiff’s acceptance of his duty
iv. Good faith limit on right to determine satisfaction- economic impracticability
1. Ex: Greer: too much discretion to determine whether something was economically impracticable resulted in bad faith- if defendants used the termination clause to recapture the opportunity of shopping around for other buyers while still having the pending contract with plaintiffs, they would have been acting in bad faith.  
v. Complete obligation of mutuality
IV. IS A TERM A CONDITION?
a. Definition “condition”: an event not certain to occur, which must occur, unless its non-occurrence is excused, before performance under a contract becomes due. (RS 224). Nonoccurrence of a condition means there is an obligation to act. (RS 225). A condition does not give rise to damages; it is just a limit to a promise.
b. NOT an independently enforceable promise
c. Promissory condition: both a condition and a promise
d. Condition precedent: There is a duty to be performed: I only have to pay if this event occurs; shifts the burden of proof
e. Condition subsequent: Duty that existed no longer exists: you are able to make out that the obligation exists in the contract and the party has the burden to show that the “unless” clause occurred
f. NOTE: Whether a term is a condition or a promise is for the court to determine
g. Interpreting term as condition
i. Good faith does not get you out of conditions

ii. Ex: Luttinger: good faith does not get you out of conditions, Plaintiffs contracted to purchase a house owned by defendants and paid a deposit, which was to be returned if plaintiffs were unsuccessful in obtaining financing as provided in the contract.  Plaintiffs obtained a mortgage commitment that failed to meet the contract requirement. it is a condition that must be met in order for parties to be entitled to performance; this condition was not met so plaintiffs were entitled to refund of their deposit.
h. Interpreting Term of timing as NOT a condition:
i. Occurrence of an event is not a condition, but a convenient measure for measuring time that is neither a condition nor promise and thus loses its force if the event does not occur
1. Ex: buyer of goods enters into contract for specific goods at a specific price and time of delivery in which the contract provides that goods will be shipped from Glasgow b/c that is place where seller is located.  Place of shipment may be neither a promise nor a condition, but merely a statement of expectation.
2. Ex: Peacock: courts say that b/w contractors and sub-contractors, sub-contractors would not have taken that risk).  If they want there to be that condition, they should spell it out with language of condition.
i. When promisee has performed to some extent & some condition may result in an apparently unfair transaction because it discharges the promisor’s duty( HOW TO DEAL WITH UNFAIR RESULTS:

i. WAIVER
1. Re-instating the waiver by giving notice: waiver simply requires that you notify the other party that you will no longer waive the condition that you will simply reinstate it and that you will give them a reasonable time to adjust to that; 
a. WHEN LOOKING AT WAIVERS: First look at what has been waived, and you can reinstate the term simply by giving reasonable notice
ii. FORFEITURE: (RS 229) 
1.  “to the extent that the non-occurrence of a condition would cause disproportionate forfeiture, a court may excuse the non-occurrence of that condition unless its occurrence was a material part of the agreed exchange (forfeited the work the labor and what you did in order to get the exclusive rights)

a. Note it says: “unless its occurrence was a material part of the agreed exchange

2. Ex: Burger King: Court said: just because BK had waived certain conditions before does not mean it would waive it now, but to argue for P, you can say that there was forfeiture
iii. IMPOSSIBILITY/IMPRACTICABILITY:
1. Excuses fulfillment of a condition if fulfillment of the condition is not a material part of the agreed exchange and forfeiture would otherwise result
iv. GOOD FAITH OBLIGATIONS IN PERFORMANCE OR ENFORCEMENT: 

1. Failure to try to obtain item that was condition of performance
a. Ex: Fry: The parties' agreement provided that the sale was conditioned upon the buyer's obtaining of financing. plaintiff did not attempt to send a loan application to Western Mortgage where it was probably he could secure the loan and rate; there was evidence that plaintiff changed his plans and was no longer interested in buying the property( all of this leads to the fact that plaintiff (buyer) was not acting in good faith
2. Subjective satisfaction:
a. Whether subjective satisfaction is measured through an objective or subjective standard- the standard is good faith

b. Subjectivity applies if it deals with personal taste 

c. Ex: Pannone: Plaintiffs were obligated to exercise good faith in reviewing the gas radon results.  Because this involved an element of personal satisfaction with results, the standard they will be judged by is a standard of subjective good faith; and in this case, this is someone who has peculiar reasons for being concerned about radon so that is what is satisfactory to him so subjective test applies

3. Whether promisee’s conduct prevents promised performance:
a. Godburn: The reason we present the issue we did about decedent’s conduct is because when a “party stipulated that another party shall do a certain thing, he thereby impliedly promises that he will himself do nothing which will hinder or obstruct that other in doing that thing.”  It is common knowledge that one acts the way the decedent acted as they get older, and the plaintiffs knew decedent for many years and that age brings behavior such as the one decedent had.  For this reason, the decedent’s conduct was fairly within the stipulation of the parties under the contract.

v. BAD FAITH BEHAVIOR:

1. Evading the spirit of the deal
2. Recapture of foregone opportunities
3. Lack of diligence
4. Willful refusal to complete performance
a. Ex: Peevyhouse: where the lessee agrees to perform certain remedial work on the premises concerned at the end of the lease period, and the contract is fully performed by both parties but the remedial work is not done
5. Abuse of power to determine compliance 
a. Ex: Greer: SEE ABOVE
b. Ex: Pannone: SEE ABOVE
6. Interference with or failure to cooperate in the other party’s performance
a. Ex: Fry: SEE ABOVE
7. Hold-up game: Conjuring up a pretended dispute to lay a basis for settlement 
a. Ex: pretending you will terminate the contract
b. Ex: Dryer: Forbearance is sufficient if there is any “reasonable ground for the claimant’s belief that it is just to try to enforce his claim” And claim must be asserted in good faith. Invalidity of plaintiff’s claim does not foreclose him, as a matter of law, from asserting that his forbearance constitutes consideration for the alleged contract.  However, the issue if whether or not plaintiff was acting in good faith is a matter of fact to be remanded
8. Asserting overreaching or “weaseling” interpretation

9. Taking advantage of another’s necessitous circumstances to secure modification (mid-term modification problem)

10. Wrongful refusal of performance

11. Willful refusal to mitigate

12. Abusing power to terminate agreement
a. Ex: Goodman: Appellees, with the knowledge and encouragement of appellants, applied for a “dealer franchise” to sell Emerson’s products (of whom appellants were distributors for). Appellants represented that the application had been accepted, that the franchise would be granted, and that appellees would receive an initial delivery of 30 to 40 radios. Radios were never delivered and final notice was finally given that the franchise would not be granted.
PROTECTION AGAINST POSSIBILITY OF BROKEN PROMISES
I. Cancellation in Response to Breach- Because of other party’s breach
a. Substantial Performance Test- NOT GOODS:

i. Concerns the following questions:
1. When can a party who has breached a contract nevertheless bring suit under the contract to recover damages for nonpayment for the work that he has performed, and
2. When is he instead limited to an action based on the other party’s unjust enrichment?
ii. Invoked by a party who has breached the contract in some way but nevertheless has and wants to sue for the entire contract price- subject to an offset for damages- despite his own breach
iii. TEST to determine substantial performance: whether the performance thus far meets the essential purpose of the contract:
1. If there is substantial performance, then he can bring suit
a. Ex: Jacob & Youngs: the facts that the pipes installed were not of the manufacturer named in the contract did not go to essential purpose of contract and thus there was substantial performance and contractor could recover.  The measure of allowance is not the cost of reconstruction or replacement, rather the difference in value.  This is as per the rule proscribing remedies in cases of substantial performance with compensation for defects of trivial or inappreciable importance.
b. Ex: Plante: Substantial performance when applied to the construction of a house does not mean that every detail must be in strict compliance with the specifications and plans, unless all these details are made specific in the contract. The correct rule for damages due to faulty construction was the difference between the value of the house as it stood and the value of the house if it had been constructed in accordance with the specifications.
iv. Damages:

1. IF BREACHING PARTY HAS RENDERED SUBSTANTIAL PERFORMANCE (RS 348)
a. Cost of completion
i. amount that it would cost to repair the deficiency in the performance, or to make the work conform to the contract
b. Diminution in value

i. but if repair or reconstruction would involve “substantial economic waste” or if cost of completion damages would be disproportionate to the end to be served (value of the entire contract), or if damages cannot be proved with “reasonable certainty” then the measure of damages will be the amount by which the deficiency in the performance diminishes the value of the performance
2. IF BREACHING PARTY HAS NOT RENDERED SUBSTANTIAL PERFORMANCE:
a. Remedy in restitution
i. unpaid contract price minus the cost of completion
b. MATERIAL BREACH: if there is a material breach, the non-breaching party/s duty to perform has been discharged:
i. performance does not meet the essential purpose then there is no substantial performance and breaching party can only get damages and non-breaching party may suspend performance and discharge the contract and sue for damages when the material breach will not be timely cured (RS 242)
ii. Ex: Plotnick: the failure of defendant to make a down payment for the goods delivered, as provided by the parties' contract, constituted a breach of contract (late payment in installment contract)
iii. K&G Construction:  It is a material breach b/c the damage to the wall amounted to more than double than the payment due
iv. Factors to determine whether a breach is material: (RS 241)
1. extent to which injured party will be deprived of benefit he reasonably expected
2. extent to which injured party can be adequately compensated for benefit he will be deprived
3. extent to which the party failing to perform or to offer to perform will suffer forfeiture
4. likelihood that party failing to perform or to offer to perform will cure his failure
5. extent to which the behavior of the party failing to perform or to offer to perform comports with standards of good faith and fair dealing
v. Factors to determine when material breach will not be timely cured: (RS 242)
1. those stated above
2. the extent to which it reasonably appears to the injured party that delay may prevent or hinder him in making reasonably substitute arrangements
3. extent to which agreement provides for performance without delay (ex: contract states “time is of the essence”)
c. IMMATERIAL BREACH: if there is an immaterial breach, the non-breaching party is not excused from his duty to perform but is entitled to damages

i. performance thus far does meet the essential purpose, then there is substantial performance by breaching party and breaching party can sue for expectation damages and recover on the contract for their substantial performance, while the other party is entitled to offset for damages
ii. Ex: Walker:  There is no evidence that P’s failure to service the sign constitutes a material breach to justify D’s repudiation of the contract, and therefore D was the one who materially breached.






d. PERFECT TENDER RULE- GOODS (UCC 2-601)
i. RULE: the seller must make a tender of goods that conform “perfectly” rather than merely substantially, to the contract specifications in order to put the buyer under an obligation to take and pay for the goods
ii. EXCEPTIONS:

1. Time for performance not yet expired (UCC 2-508)

a. where a tender of goods is rejected b/c the goods do not conform to the contract, and the time for performance haws not yet expired, the seller has the right to notify the buyer of an intention to cure, and then has the right to make a conforming delivery within the contract time

b. Installment contracts: (UCC 2-612)

i. the buyer cannot reject the installment, even though the installment does not conform to the contract, if (1) non-conformity of the installment does not substantially impair the value of the whole contract, (2) non-conformity can be cured, and (3) the seller gives adequate assurance of cure

c. If seller had reasonable grounds to believe the tender would be acceptable, despite the defect, with our without a money allowance (the seller can then notify the buyer of his intention to cure the defect, and if the seller re-tenders a conforming delivery within a reasonable time, the buyer must accept it)

iii. What constitutes an acceptance of goods (RS 2-606)

1. buyer has a reasonable opportunity to inspect goods and notifies seller that goods are conforming or that he will accept non-conforming goods
2. If you have failed to make an effective rejection after you had the opportunity to inspect
3. if goods come in and you use them

4. you can accept a part of the whole, and that constitutes acceptance of whole

iv. Revocation of acceptance: (UCC 2-608) 
1. Suppose you didn’t object as soon as you had the opportunity and you have accepted suddenly but later want to revoke your acceptance,  it starts looking something very much like material breach, test is now: you can revoke your acceptance but it is no longer revocation based on perfect tender, but based on whether non-conformity substantially impairs its value to him if he has accepted it:
a. Revocation of acceptance must occur within a reasonable time after the buyer discovers or should have discovered ground for it and before any substantial change in condition of the goods which is not caused by their own defects (ex: front part of car has a defect but you get into an accident and back part gets damages, then you cannot return the car.  You can get damages for the front but that’s it)

e. Installment  Contract (UCC 2-612)
i. BUT if it is an installment contract, the buyer may reject any installment which is non-conforming if “non-conforming substantially impairs the value of that installment and cannot be cured”

ii. It will not end or disrupt the whole contract unless there is a substantial impairment
f. Divisible Contract
i. If a contract is divisible, a party who has performed one or more parts is entitled to collect the contract price for those parts, even though he breaches the other parts

ii. Entire contract: when it is not divisible and the need to show substantial performance of the whole contract is a condition to bringing suit on the contract and cannot be avoided by bringing suit on individual parts of the contract

1. Ex: Gill: Court here says that contract price states that the logs are to be a certain amount per thousand feet, etc. and they can count up how many feet got delivered, etc.  What the court said is that there has been an apportionment here so P could recover on parts of the contract.
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II. Anticipatory Repudiation- other party says they are not going to do what they are supposed to do & innocent party does not have to perform
a. Definition: a repudiation is a breach of an implied covenant not to repudiate and gives rise to an immediate cause of action (RS. 253) 
b. What constitutes an anticipatory repudiation:
i. Must be unambiguous and unequivocal statement

1. Expression of doubt will not do

ii. Can done through direct statement of intent not to perform (RS. 250)
iii. Can be done through voluntary affirmative action that makes a party unable or apparently unable to perform (RS. 250)

iv. Insistence on terms not part of the contract

v. If non-repudiating party has completed performance, there is no anticipatory breach
vi. TELLING SOMEONE ELSE YOU WILL REPIDUATE WILL NOT DO IT- YOU MUST TELL THE PARTY WITH WHOM YOU HAVE AN AGREEMENT

c. Arguments for anticipatory repudiation:

i. Whenever you agree to a contract that begins later on, you agree not to repudiate that contract, it encourages parties to tell the other party they will cancel contract (to give notice) so that party can look for opportunities elsewhere( this encourages people to enter into contracts

1. Ex: Hochster: D engaged P to be a courier and accompany him on a tour to commence on June 1, 1852. On May 11, 1852, D wrote to P that he had changed his mind.  There was an implied engagement between the two parties from the moment they contracted until the day when the act was to be done and with this implied engagement where they impliedly promise that in the meantime neither will do anything to the prejudice of the other inconsistent with that relation
d. Argument against anticipatory repudiation:
i. There can be no breach until the day the performance is due

ii. Allow mitigation, but determining damages is a different matter and wait to sue till the date when performance is due because there may be other situations in between that change situation (ex: paralysis example just above)

e. Retraction
i. Repudiator may retract repudiation unless the other party has relied on it or indicated that he considers it final (RS. 256) & (UCC 2-611)
1. Ex: Seacoast: P notified D by letter that unless it retracted its repudiation of the contract within 3 days from the letter date, Trion’s bid would be accepted and D would be held liable for breach of contract.  D did not retract on the time fixed- repudiation not retracted.  
f. Reasonable grounds for insecurity  (RS. 251) & (UCC 2-609)
i. When reasonable grounds for insecurity arise, a party may demand assurances of performance.  
ii. Failure to provide commercially reasonable assurances will operate as a repudiation
iii. Ex: Pittsburgh v. Des Moines: focuses on when reasonable grounds for insecurity arise( if you make a deal with someone you cannot enter into a contract and then make a new deal to get security; you need to enter into the contract and then have reasonable grounds for insecurity and then repudiate based on that
g. Damages for anticipatory repudiation:

i. innocent party is entitled to damages for total breach (claim for damages for total breach (RS. 253) & entire value of promised performance (UCC 2-610))

ii. Damages are limited when subsequent events show that there would have been no performance by the non-breaching party,  or if the duty that he repudiated would have been discharged by impracticability or frustration before any breach by non-performance (RS. 254)
III. How do you deal with these unfair results?

a. Relief against extreme forfeiture- SEE ABOVE
b. Severability
c. Waiver- SEE ABOVE
EXCUSE FOR NON-PERFORMANCE B/C OF REASON OUTSIDE THE PARTIES’ CONTROL
IV. REQUIREMENTS- ALLOCATION OF RISKS:

a. Risks COULD NOT have already been allocated by either party
b. Was the risk allocated by agreement or custom?

i. The court may determine that the risks should be allocated on the basis of economic efficiency or a balancing test weighing the importance of enforcing promises against the commercial senselessness of performance
ii. Decision is affected by foreseeability of the occurrence and its severity
c. Posner’s test: which party is best able to bear b/c that’s what the parties would’ve agreed to if you had asked them
d. It cannot be the principal part of the contract if one party doesn’t know about it
V. Impossibility (RS. 263)
a. When the object of the contract has been destroyed
i. Ex: Taylor: musical hall destroyed and that what the essence of the contract, without it the contract could not be performed.  Court found an implied condition for the existence of the music hall.

b. When government acts prohibit performance

c. Impossibility must occur AFTER the contract

d. NOTE: A contractor’s duty to construct a building is not discharged by destruction of the work in progress, b/c contract can still rebuild, but if contractor had a duty to repair shingles on a roof and there is destruction of building, then duties are discharged b/c there is no structure on which to repair shingles.

e. Death or Incapacity of a Person needed for performance (RS. 262)

f. Damages: 
i. Parties may get restitution for the benefits conferred up to the point of discharge, but they have no contractual remedy since there has been no breach of contract (RS. 272)

VI. Frustration of Purpose (RS. 265)
a. Frustration will exist if the contract’s purpose has become valueless by virtue of some supervening event not the fault of the party seeking discharge (“the principal purpose is substantially frustrated”)
b. If you can still do the thing, even though you wont make as much money, that is a risk you took and must still pay (RS. 264)

c. Ex: Krell: The basic assumption of this contract was there was going to be a coronation and this basic assumption has been frustrated by the unforeseen circumstances of the king getting sick
d. Damages:
i. Restitution if benefits have been conferred

VII. Impracticability (RS. 261)
a. TEST:
i. Extreme and unreasonable difficulty and/or expense, AND

ii. This difficulty was not anticipated

b. GOODS: seller’s duty to perform may be discharged for things such as embargoes, war, currency devaluation, crop failure, etc.
VIII. Discharge by Novation

a. Requirements:
i. a previous valid contract

ii. an agreement among all parties, including the new party (or parties) to the new contract

iii. the immediate extinguishment of contractual duties as between the original contracting parties, and

iv. a valid and enforceable new contract

COMPENSATION
I. NO PUNITIVE DAMAGES IN CONTRACT
a. Rationale:
i. It will deter people from entering into contracts

ii. Breach of contract is not in and of itself a bad thing (efficient breach hypothesis)
iii. Potential for damages beyond the bargained for exchange could increase the price of contracting
iv. Prevents efficient breach

v. Creates premium for breach that raises cost of contracting

vi. Breach is of rule created by individual and not of societal rule of contract (you have to do this not because society says so( no harm to society)

b. Punitive damages are not recoverable for a breach of contract unless the conduct constituting the breach is also a tort for which punitive damages are recoverable (RS. 355)

II. LIQUIDATED DAMAGES
a. Must be reasonable in light of anticipated harm and cannot be a penalty (RS. 356) & (UCC-2-718)
i. Ex: Rye: Court refuses to enforce a clause that labels itself simply as if you don’t get this building done as you said it would be done on time, you have to pay damages of $200 per day up to $100,000 because it was not related to the actual damages suffered

ii. If you try to secure it with a penalty, you are in trouble with the doctrine we are covering…but if you provide a bonus, it will be upheld by the court b/c its more like a generous gesture (the former is a punishment and this is not a good thing, but the latter is a good thing)
b. Advantages of liquidated damages:

i. Resolves problems of proof of damages and the expenses entailed (avoids litigation)

ii. Facilities calculation of risks and thus the pricing of the transaction (provides certainty of what you will be liable for)

iii. Enable recovery of losses that cannot be proved with sufficient certainty (ex: lawyers’ fees)

III. SPECIFIC PERFORMANCE
a. Not available where damages are adequate or where the court cannot effectively superintend (modern court is more willing to find damages inadequate when parties ask for specific performance)
i. Ex: London: Construction contracts are not specifically enforced because ordinarily damages are an adequate remedy and because of the incapacity of the courts to superintend performance.  Just because the plaintiff might have difficulty in proving the damages, this is not a sufficient reason to justify specific performance.

b. NOTE: in real estate deals, the buyer can always get specific performance if the seller breaches

c. GOODS (UCC 2-716) 

i. Specific performance where goods are unique
1. Ex: McAllister: The plaintiff does not state sufficient facts to demonstrate that the car has peculiar or special qualities; that the car is unique; that another similar model cannot be obtained with damages; and for these reasons, a remedy at law is adequate and plaintiff is not entitled to specific performance.
IV. GENERAL DAMAGES
a. Purpose: To put the non-breaching party where she would have been had the promise been performed 
b. Measure: loss in value to him b/c of other party’s breach plus any other loss (incidental or consequential) less any cost or other loss that he has avoided by not having to perform
c. EXPECTATION DAMAGES (RS 347)
i. FORMULA: Value of promised exchange plus any incidental or consequential damages less the value received and costs saved by not having the continued performance
1. Incidental damages: cost of shipping goods, costs of insuring goods, advertising a resale, etc.

ii. BREACH BY BUYER (RS 347)
1. Value of promised exchange: Contract price

2. Damages: 

a. Seller’s damages for non-acceptance or repudiation from buyer: 

i. Difference between the contract price and the market price at the time and place for tender plus incidentals (UCC 2-708) OR, if this is inadequate to put seller in as good position, then:
ii. Profit which seller would have made from full performance by buyer together with any incidental damages 

b. Seller’s resale including contract for resale:

i. IF resale made in good faith, then Difference between the contract price and the resale price plus incidentals (UCC 2-706), but if not in good faith, then difference between contract price and market price
c. The difference between contract price and market price do not accurately measure lost profit: 
i. CONTRACT PRICE LESS COST ON LOST PROFITS OF SUBSEQUENT SALES
1. Ex: Neri: the breach of the buyer cost the seller a sale because it could have had two profits instead of one.  Plaintiffs are entitled to restitution of the sum of $4,250 and defendants are entitled to $3,253.00 which includes the lost profit and the incidental damages.

d. When cost to perform is disproportionate to the diminution in value of the entire contract that is caused by the breach

1. DIMINUTION OF VALUE AS OPPOSED TO COST TO PERFORM
2. Ex: Peeevyhouse: In a coal mining lease, where the lessee agrees to perform certain remedial work on the premises concerned at the end of the lease period, and the contract is fully performed by both parties but the remedial work is not done, the measure of damages is the “cost of performance”, BUT where the contract provision breached is not part of the main purpose and where the economic benefit to the lessor of full performance is greater than the cost of performance, the measure of damages is the value of the property.
e. Seller justifiably holds goods because of the buyer’s breach: DOWN PAYMENT (UCC 2-718)
i. Buyer is entitled to restitution of any amount by which the sum of his payments is 20% of the value of the total performance for which the buyer is obligated under the contract of $500, whichever is smaller Selle the value of the total performance for which the buyer is obligated under the contract or $500, whichever is smaller
iii. BREACH BY SELLER
1. Value of promised exchange: Value to the buyer of the promised performance

2. Damages:

a. When buyer has accepted goods that are defective and cannot or does not want to rightfully revoke his acceptance (UCC 2-714)
i. Value that goods would have had if they had been as warranted minus the value of goods as accepted, unless special circumstances show proximate damages of a different amount (Ex: all it takes is $85 to repair the watch- then it will be the $85 plus value to buyer of not having a watch during time it is getting repaired)
b. Buyer’s remedies when the seller fails to deliver or the buyer either properly rejects goods or properly revokes her acceptance
i. Market price of goods at time buyer learned of the breach minus the contract price (UCC 2-713)
c. Cover- Buyer Purchases Substituted Goods because of Seller’s Non-delivery
i. If purchase in good faith and without unreasonable delay, buyer may recover difference between the cost of cover and contract price together with any incidental or consequential damages (But if bad faith or unreasonable delay, then it is value that goods would have had if they had been warranted minus the value of goods as accepted)
1. Ex: Fertigo: had the breach never occurred, Fertico would have still gone out and made more sales because of the unlimited supply nature of the fertilizer.  Fertico is entitled to both cover damages of $700,000 which is the difference between its contract price with Phoschem and its new contract price with Unifert, and the profit of the re-sale of the late-delivered goods.
d. LATE ARRIVALS ARE A SEPARATE DEAL- Buyer runs the risk of rejecting late arrivals or accepting late arrivals- If keeping the goods proves detrimental, buyer cannot sue seller for damages for the later arrival, it is a separate deal

i. Ex: Fertico
d. LIMITS ON DAMAGES
i. Avoidability (RS 350)

1. Damages are not recoverable if injured party could have avoided them without undue risk, burden, or humiliation

2. Ex: Parker: Although we want to encourage people to look for other jobs, where the job is so different and unique, then original contract price is recoverable

ii. Certainty (RS 352)
1. Must be reasonably capable of proof 
2. Reasonable certainty is not dead certainty
3. you ought to be able to predict to some degree the damages you are going to get

a. Ex: Locke:
b. Ex: Kenford: 
c. Ex: Security Stove: 
iii. Foreseeability (RS 351) & (UCC 2-715)
1. Consequential damages can be recovered only if, at the time the contract was made, the defendant had reason to foresee the damages as a probable result of the breach
a. Rationale:

i. Buyer of goods or services knows of special circumstances that might increase harm to it

ii. Buyer in best situation to protect against harm by notification or self-insurance

iii. Foreseeability tests creates most accurate bargaining process by forcing disclosure

b. Rebuttal to theory mentioned above:

i. Efficient bargaining for individual circumstances impossible in mass transactions (the theory in this case works if people are bargaining with each other, but when the seller is dealing with thousands of forms and orders, this will not work)

ii. Large scale sellers can more efficiently insure against losses than individual buyer (since they cant really bargain about this, the large scale seller is in a better position to insure against possible losses, so they raise their prices across the board and spread the costs)

iii. Foreseeability more appropriate at time of breach to assure efficient breach (it shouldn’t be foreseeable at the time of contracting, but whether this is foreseeable at the time of breach)
c. Ex: Hadley: Because it involved special circumstances, plaintiffs should have communicated these special circumstances to defendants.  Since it did not, the consequences cannot reasonable be considered as a consequence of the breach.  
iv. No damages for emotional harm (RS 353)

e. RELIANCE DAMAGES
i. Appropriate substitute for speculative or uncertain damages or where expectation damages would be disproportionate

ii. MEASURE: Expenditures made by non-breaching party in preparation for performance or in performance less any value received and less any loss that the breaching party can prove the injured party would have suffered if the contract had been performed (RS 347)
1. Ex: Security Stove: Court says: they were relying on their ability to get the contract (they assumed as a common carrier they would get the contract) that somebody would get the goods and if defendant had refused to carry the goods they would have gotten somebody else, and then they relied on defendant’s promise to carry the goods.
iii. Expectation damages are appropriate in promissory estoppel where there are no reliance damages (reliance as a measure of damages is not the same thing as reliance as justification for promise enforcement)
1. Two different views:

a. Expectation damages NOT appropriate for Reliance: 

i. Ex: Goodman: you cannot get the value of the deal plus your expenditures. When a promise is enforceable because of reliance, they are entitled to reliance damages 

b. Expectation damages YES appropriate for Reliance

i. Ex: Marathon Oil: In relying on this contract, plaintiff lost the opportunity to enter into a contract with someone else (this looks more like expectation damages)  Is the lost profit a good measure of their lost opportunity? Yes because if we are looking at opportunity cost, the plaintiffs probably chose this opportunity because it was worth more than any other opportunity, so the damages will be more than their lost opportunities.
iv. Reliance is an appropriate substitute for medical breach to include pain and suffering
f. RESTITUTION DAMAGES
i. Recovery for the value of something that the other party has been enriched and they should not be able to keep it without paying for it (RS 370)
ii. Recovery is limited to the contract price, but it may exceed expectation damages
iii. It does not include any recovery for profit on work not yet done or for costs incurred that have not yet resulted in a good or service being rendered.

iv. Restitution in FAVOR OF NON-BREACHING PARTY (RS 373)

1. Injured party is entitled to restitution for any benefit that he has conferred on the other party by way of part performance or reliance
2. Injured party has no right to restitution if he has performed all his duties under the contract and no performance by the other party remains due other than sum of money for performance
3. Anticipatory Repudiation- innocent party is entitled to damages for total breach (claim for damages for total breach (RS. 253) & entire value of promised performance (UCC 2-610)

v. Restitution in FAVOR OF PARTY IN BREACH (RS 374)
1. Breaching party is entitled to restitution for any benefit that he has conferred by way of part performance or reliance in excess of the loss that he has caused by his own breach
2. BUT, for immaterial breaches, damages are the sole remedy and the breaching party may still recover on the contract for their substantial performance

RIGHTS OF THIRD PARTIES- as long as position of Obligor does not change
I. Third Party Beneficiaries

a. Promisor: person whose performance goes to the third party

b. Intended beneficiaries may enforce the agreement against the promisor (RS. 304)

i. Ex: Lonsdale: that petitioners were third party beneficiaries since respondents' contract directly benefited petitioners.  The court looks directly at the terms of the contract to determine that performance of the contract directly benefited the petitioners, and the fact that neither Sansaria or Chesterfield subjectively intended to benefit the petitioners does not matter in this issue

c. Incidental beneficiaries may not enforce the agreement (RS. 302)

i. Direct benefit test- did you intend to give someone else a cause of action?
1. if beneficiary is able to compel performance, beneficiary has a right

2. giving the third parties ability to sue has to be appropriate to effectuate intent of the parties

3. if it is not appropriate to effectuate intent of parties to recognize a right in the third party, then there is no right, its over

4. where it is appropriate., then we have questions to ask:

a. Does the performance of the promise satisfy an obligation of the promise to the beneficiary?

b. Do the circumstances indicate that the promise intents to give the beneficiary the benefit of the promised performance?
ii. Ex: Bain: The court determined that the tortfeasors were not beneficiaries under the referee's employment contract and even if they were, they could not maintain a cause of action because they would have been only incidental beneficiaries.

d. RULE OF THUMB: parties contracting with the government are not liable for consequential damages to members of the public unless the agreement specifically provides for that liability or the government body is liable to the individual (RS. 313)

i. Ex: Martinez
e. Creditor beneficiary: if promisee’s intent was to discharge an obligation
f. Donee Beneficiary: if promisee’s desire was to make a gift to third party

g. Variation of a duty to a beneficiary: (RS. 311)

i. manifests assent to the promise in a manner invited or requested by the parties

ii. brings suit to enforce the promise

iii. materially changes position in justifiable reliance on the promise

h. Rights of Beneficiaries Subject to WHAT DEFENSES (RS 309)

i. If contract is voidable or unenforceable at time of formation

ii. If contract ceases to be binding because of impracticability, public policy, nonoccurrence of a condition, or present or prospective failure of performance

iii. NOT SUBJECT to defenses of promisor against promisee or promisee’s claims or defenses against the beneficiary
i. Advantages in allowing a third party beneficiary to sue

i. simplifies parties in most situations to eliminate step in the transaction (economy)

ii. third party suit often enables enforcement by the party with knowledge of whether the promise has in fact been fulfilled

iii. third party suit shifts the costs of promise enforcement to the beneficiary
j. Disadvantages of Third Party Suit

i. difficulty in identifying intended beneficiary

ii. complexity in promisor defenses

iii. promises decisions to alter agreement

II. Assignment and Delegation
a. ASSIGNMENT OF RIGHTS ONLY, not things
b. the assignment from A to C cannot put C in any worse position or put any great obligation on C
c. Revocation of gratuitous assignment, irrevocable if:

i. Is in writing

ii. or assignee has obtained performance
d. Defenses against assignee by obligor

i. any defenses it had against the assignor before it received notice of the assignment and

ii. any defenses that arise out of the contract itself

Requirements contract- pg. 72 in review book

Installments
Form contracts- pg. 73

Does an option contract have to be in writing?

Compensation: always check first to see if there is a bargain contract (where person can expect to get expectation damages) before considering promissory estoppel (where person can only get the extent of what they relied upon)

What about unjust enrichment in emergency situations? pg. 201
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Offer is irrevocable unless performance is not completed within reasonable time.





Was the offer for a sale of goods made in a writing that was signed by a merchant and that gave assurances that it would be held open?
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