CONTRACTS (Prof. Bogen)

Governing Law

1. Common Law - 
2. UCC, Article 2 - governs for the sale of goods

a. “Predominant purpose” test v “Gravamen of the action” test to determine if contract dispute is over sale of goods or sale of services.

3. CISG (Contracts for the International Sale of Goods) – governs goods sold by a Canadian seller to a US buyer, that are not for personal, family, or household use.

4. UETA (Uniform Electronic Transactions Act) – governs electronic transactions (e.g. fax, email)
Part I - Autonomy & Security Principles – allowing individuals to order their own affairs by making legally enforceable promises.
I. Parties’ Interests – law of contracts protects three interests

a. Expectation: in having the benefit of his bargain by being put in as good a position as he would have been in had the contract been performed (Hawkins v McGee)
b. Reliance: in being reimbursed for loss caused by reliance on the contract by being put in as good a position as he would have been in had the contract not been made

c. Restitution: in having restored to him any benefit that he has conferred on the other party
II. Intention of the parties

a. RULE: “Meeting of the minds”: where parties have attached different meanings to a promise or agreement or term, neither party is bound by the meaning attached by the other. R §201.

b. RULE: Words and acts (outward expressions) of the parties, judged by a reasonable standard, manifest an intention to agree. (Objective standard)
i. Lucy v Zehmer – cannot rescind based on joke
ii. Embry v McKittrick - a reasonable person would have understood so mutual assent
c. RULE: Subjective understandings will not be enforced if ambiguity such as both parties misunderstand 

i. Oswald v Allen – both parties had misunderstanding about which coins so no mutual assent.
III. Offers (Def: manifestation of willingness to enter into a bargain, so made as to justify another person in understanding that his assent to that bargain is invited and will conclude it.
a. RULE:  Generally, advertisements are not offers to sell but invitations to offer 

i. Mesaros v US  - 
b. RULE: Except advertisements where offer is clear, definite and leaves nothing open for negotiation.

i. Lefkowitz v Great MN Surplus Store – “first come, first serve”
IV. Powers of Acceptance – may be terminated by: 
a. Lapse of Time: Unless timeframe is expressed, offers may be terminated within a reasonable time. RULE: Offers made face to face expire at end of conversation.

i. Akers v Sedberry – employee offer to resign was terminated at end of conversation so contract was still in effect.
b. Rejection and Counter offers/conditional acceptance 

i. Ardente v Horan – acceptance must be definite and unequivocal and acceptance with condition is a counter offer.
ii. “Mirror Image Rule” a purported acceptance must contain the same terms as the offer or will be considered a counter offer.

c. Revocation of offer. Rule: Promisor can revoke offer at any time.
i. Petterson v Pattberg – Promisor revoked offer by notifying promisee that he had sold the mortgage before accepting promisee’s payment/performance.
d. Death or incapacity of the offeror or offeree 

i. Davis v Jacoby – promisee’s promise to perform was acceptance of Whitehead’s offer and thus created a binding contract.  
ii. RULE: in case of doubt, an offer is interpreted as inviting the offeree to accept by promise or performance, as the offeree chooses.
V. Acceptance 
a. By promise –RULE: Acceptance by a promise requires that the offeree complete every act essential to the making of the promise. (Bilateral contract is where each party makes a promise in exchange for a promise made by the other.)
b. By performance –RULE:  If the offer can only be accepted by performance, the offeror by implication agrees to hold the offer open if the offeree begins performance until the offeree has a reasonable opportunity to complete performance. §45 Cannot revoke the offer once performance has begun. (Unilateral contract is where one party makes a promise in exchange for performance by the other.)
i. Option contract arises when the promisee begins thes invited performance…

ii. Marchiondo - ex of a broker where no other broker knew of oppty so partial performance constituted acceptance.
c. By silence

i. RULE:  Although silence would not ordinarily be an acceptance, the conduct of the party in prior relationships or accepting benefit may result in acceptance without an overt statement or beginning performance. §69 
ii. Houston Dairy - Houston never had previous dealings nor had otherwise been led to understand that Hancock’s silence and temporary retention of its deposit would operate as acceptance.  Therefore, silence was not acceptance.
iii. Cole-McIntyre - Given the risk that the offeree was under in this case; the offeror has to respond in a short period of time or else the goods become unmarketable.  And, there is no evidence to say that there is a custom of not communicating whether an order. Therefore, silence is acceptance.
iv. RULE: there may be an implied contract, or quasi-contract, by the acceptance of the benefits. §50, 54 Where an offer invites an offeree to accept by rendering a performance, no notification is necessary to make such an acceptance effective unless the offer requests such a notification. Under the UCC, an order or other offer to buy goods for prompt or current shipment shall be construed as inviting acceptance either by a prompt promise to ship or by the prompt or current shipment of conforming goods.
v. Pro CD – (shrinkwrap licenses are enforceable) 
vi. RULE: A contract may be formed by behavior even though it is impossible to determine when it was created. UCC§2-204
d. Battle of the Forms

i. “Last shot rule” –binds the party who indicates its assent by performance to the terms of the last writing exchanged prior to the performance.  

ii. RULE: Under UCC §2-207, An acceptance may be effective although it states additional or different terms, the existing UCC provisions make the additional terms proposed to a merchant part of the contract if they do not materially change the agreement and have not been objected to. Rejects the common law “mirror image” rule.
iii. RULE: Under UCC §2-207(3) Conduct by both parties which recognizes the existence of a contract, although the writings of the parties do not otherwise establish a contract.

iv. Ionics - Where the terms in two forms are contradictory, each party is assumed to object to the other party’s conflicting clause.  As a result, mere acceptance of the goods is insufficient to infer consent to the seller’s terms.  Nor do such terms become part of the contract because notification of objection has been given by the conflicting terms. UCC §2-207(3) - binds the parties to the points on which they did agree and leaves the less significant ones on which there was no agreement to the default provisions of the statute or the common law.
e.  “Mailbox Rule” acceptance is effective once it is dispatched properly.

VI. Incomplete Agreements & Essential Terms
a. Sun Printing - The term with respect to time is an essential term that was not agreed upon and therefore the contract is not binding.

b. Preliminary Agreements 

i. Shann v Dunk – ambiguity on the essential term of deferred payments not the non-compete clause; so not enforceable.
ii. RULE:  Ordinarily preliminary manifestations of assent that require further negotiation do not create binding obligations.  

iii. Type I: essential terms agreed, no perceived disputed issue, further contract to satisfy formalities.  If Type I then it may be understood that the parties are bound even if the lawyers don’t agree to the boilerplate and the rest will be filled in with the default rules.

iv. Type II: agreement to bind self to negotiate in good faith to work out terms remaining open.  But neither party has to accept anything and if we can’t come to a conclusion on those terms then no deal.

VII. Statute of Frauds
a. Written contract required by statute for 1) sales of goods over $500, 2) real property, 3) contracts that by their terms last more than one year)
b. Exceptions to the statutory writing requirement – e.g. partial performance, promissory estoppel, silence in the face of a signed confirmation of the oral agreement, admission in testimony or pleadings of the existence of the contract, etc.
c. Written contract should identify 1) parties, 2) subject, 3) terms, 4) signature
d. UCC – evidence of sale, quantity, signature
Part II – The Justification Principle (the primary justification for enforcing contracts is to facilitate the bargained-for-exchange)
I. Contracts are enforceable when 1) there is a promise, 2) there is sufficient legal reasons to enforce, 3) no reasons of justice that should defeat enforcement.
II. Bargained for exchange (consideration- reciprocal inducements)
a. Charitable Gifts - DeLeo – no consideration. 
i. RULE:  Promises for charitable gifts will not be enforced without consideration or reliance; against public policy – want to encourage gift giving.
ii. EXCEPTION: a charitable subscription is binding where the promissor should reasonably expect reliance. The authority is unclear whether "subscription" means that a writing is required or not, nor are courts unanimous in their approval of this doctrine.
b. Schnell v Nell – no consideration; one cent is not valid consideration. 
i. RULE: commitment from motives of love, affection, charity are not sufficient consideration
c. Hamer v Sidway –Consideration. Nephew abandoned his right to use drugs as consideration for Uncle’s promise.  
i. RULE: Consideration may consist of some, interest, profit or benefit accruing to one party or some forbearance, detriment, loss or responsibility given, suffered, or undertaken by the other.
d. Batsakis v Demotsis - Consideration. 
i. RULE: Inadequacy of consideration does not void a contract. The law respects the choices that individuals make and rather than saying we know what is best, we will not prohibit you to make an exchange if the person thinks they are better off.
e. Newman Bank v Hunter – no consideration. When Bank gave worthless note to widow, it lost nothing of value and D received nothing of benefit.

f. Dyer v National – consideration. 
i. RULE: Forbearance to litigate a claim, even an invalid claim, is sufficient consideration when done in good faith.

g. Wickham Coal v Farmer’s Lumber– no consideration. Court says that there is no obligation and did not imply an obligation. There are a series of contracts so no obligation for each separate contract. Both perfectly free to deal with others so no harm to prospects and opportunities.  RULE: Price quotations are requests for offers. 
i. RULE: Contract is void for want of mutuality if the quantity to be delivered is conditioned entirely on what the buyer may want to buy. – not agreed to buy anything but once they put the order in they have to buy.  Court may imply a missing term that supplies consideration, but only where it is implicit in the context of the transaction.
h. Wood v Lucy – consideration. No express obligation to do anything but once he does place Lucy’s name, then he has to turn over the profit. Exclusive nature of agreement – if Wood doesn’t perform then Lucy loses the opportunity and could have hired someone else.  Judge implies an obligation.  
i. RULE: Exclusive dealing arrangements impose an obligation by the seller to use his best efforts to distribute and market goods. 

i. Pre-existing Duty Rule:
i. Performance of a legal duty:  no consideration – if you offer to do what you are already bound to do it then no consideration.
ii. Contractors and the “Hold Up Game”
III. Mid term modifications: the law should enforce the original promise so parties understand that they can always go to court to get original promise enforced. But you should also be able modify if parties are willing to make the change.  

a. Levine v Blumental- no consideration. Lease agreement, need some consideration on both sides for subsequent agreement to be enforceable. 
i. Rule: Subsequent agreements must have a new and independent consideration in order to be legally enforceable.  
b. Gross Valentino v Clarke – no consideration. printer is publishing the same thing for different price. 
i. RULE: Under UCC, modification of existing contract needs no consideration. 
c. RULE re: consideration for canceling contracts: Give up right to demand performance from you and you give up your right to demand performance from me so there is consideration in canceling contract.

d. Angel v Murray- trash pick up case with unanticipated difficulties; holding: no consideration required if modification was voluntary. 
e. RULE: Common law will enforce a mid-term modification that responds to an unexpected change in circumstances and where the modification was voluntary.
IV. RELIANCE
a. Promissory Estoppel Elements: (1) Promise, (2) Promisor reasonably expects to induce action or forbearance by promise or third person, (3) Promise induces such action or forbearance, (4) Injustice can be avoided only by enforcement.

i. Injustice factors:

1. Degree of reasonableness of reliance

2. Definite and substantial character in relation to remedy sought

3. Formality with which promise made

4. Extent to which evidentiary (behavior shows there really was a promise), cautionary, deterrent and channeling functions of form are met by commercial setting or otherwise 

5. Relevance of other policies such as enforcement of bargain and prevention of unjust enrichment

b. Devecmon v Shaw- reliance. In this case, if you do what is asked, and promise is not fulfilled then you will be hurt.  Court found that P’s testimony would have shown that he incurred expenses “upon an express promise” by deceased that he would repay the money spent.  It was a “burden incurred at the request of the other party” and was a sufficient “consideration for a promise to pay”.  P was induced by the promise to spend his own money in this way.  If promise not fulfilled, the expenditure would have been under false pretense.  Law should enforce these promises – or else great injury.  For a period of time, courts would not say that they are enforcing promises because of reliance, but that the behavior was relied upon as bargain for exchange.
c. Feinberg v Pfeiffer Co. - reliance.  P retired on reliance of promise from D, she forewent other job opportunities. 
i. RULE: A promise is binding if promisor has induced some action by the promise and injustice can only be avoided by enforcement of the promise. Promissory Estoppel.  
ii. RULE: Courts will enforce donative promises where there has been reasonable reliance.
d. Hayes v Plantation Steel Co. no reliance.  P announced his intent to retire before promise was made so court held that there was no reliance.

e. Drennan v Star Paving Co. reliance. Contractor’s reliance on subcontractor’s offer made offer irrevocable.  
i. RULE: Reliance may be on an offer in unusual circumstances that make it irrevocable for a period of time, although normally reliance would not be reasonable prior to acceptance.
ii. RULE: An offer is binding as an option contract if it (a) is in writing and signed by the offeror, recites a purported consideration for the making of the offer, and proposes an exchange on fair terms within a reasonable time.

f. So Cal Acoustics v CV Holder Inc no reliance.  
i. RULE: silence in face of an offer is not acceptance, unless there is a relationship between the parties or a previous course of dealing pursuant to which silence would be understood as acceptance.
V. Unjust Enrichment (Def. Unjust Enrichment: 1) D has received a benefit from P and 2) it would inequitable for D to retain the benefit without compensating P for its value.)

a. Sparks v Gustafson – unjust enrichment.  Plaintiff conferred benefit to estate and benefit was not gratuitous but was typical business services.  
i. RULE: The acceptance of goods or services rendered in the expectation of compensation may give rise to an implicit obligation to pay for them.  
b. Mills v Wyman- no unjust enrichment.  The promise of D was made with no legal consideration.  The son was not under care of father, as he was 25 yrs old.  Services were rendered out of kindness of P.  It is only when the party making the promise gains something or he to whom it is made loses something that the law gives the promise validity. 
i. RULE: There is no unjust enrichment in being the recipient of a gift, even if the donor wants it returned.
c. Webb v McGowin – unjust enrichment.  Where the promisee cares for, improves and preserves the property of the promisor, it is sufficient consideration for the promisor’s subsequent agreement to pay for the service because of the material benefit received. Promisor received benefit – saved his life – and would be unjustly enriched if promisee did not continue to receive payments. 
i. RULE: The idea of unjust enrichment supports the enforcement of some promises based on past obligation or moral obligation.
Part III – The Justice Principle
I. Capacity (you must have a legal capacity to assent for a contract to be enforceable.)
a. A natural person who manifests assent to a transaction has a full legal capacity to incur contractual duties thereby unless he is:
1. Under guardianship §13  ---statutory

2. An infant §14 – under age 18 yrs ---statutory

3. Mentally ill or defective §15, or

4. Intoxicated §16 (However, intoxication, per se, does not mean that you lack full legal capacity.  (Lucy)  You have to have intoxication which prevents you from understanding or acting in a reasonable manner.)

b. Ortelere v Teachers Retirement Board (1969) – evidence that retired teacher acted without mental capacity when she elected the max. lifetime retirement benefits.  Traditional cognitive test for mental illness – whether the mind was ‘so affected as to render him wholly and absolutely incompetent to comprehend and understand the nature of the transaction.’ A requirement that the party also be able to make a rational judgment concerning the particular transaction qualified the cognitive test.  New test for mental illness R. 2d §15– A person incurs only voidable contractual duties if by reason of mental illness or defect he (a) is unable to understand in a reasonable manner the nature and consequences of the transaction or (b) is unable to act in a reasonable manner in relation to the transaction and the other party has reason to know of that condition. 
II. Illegal Conduct
a. Courts will not force you to do something illegal or that is against public policy.  However, contracts may be enforceable even though the contract was made illegally.

III. Public Policy
a. In the Matter of Baby M (1988) – court held surrogacy contract unenforceable as a matter of public policy.  Public policy may be derived from relevant legislation or from judicial policies concerning the need to protect some aspect of the public welfare, such as impairment of family relations, restraint of trade (employment contracts).
b. While the court will not enforce a contract provision contrary to public policy, it may grant restitution where it finds that the parties are not in the same degree of fault when restitution would assist in fulfilling the policy in favor of a protected class.

IV. Mistakes (issue: whether the risk of mistake should be allocated to one of the parties)
a. RULE: Mutual mistakes - where both parties make a mistake on a basic assumption on which the contract was made, the party who is adversely affected may void the contract unless it has been otherwise agreed to that he bears the risk of that mistake.

b. Stambovsky v Ackley (1991) – buyer seeks recission of real estate agreement because mistaken with regard to presence of ghosts when entered purchase agreement for house.  
i. RULE: Normally, buyer has a duty to study and know what it’s buying, however, if seller conceals material facts then the courts will not enforce the contract because it’s not fair and open.
ii. RULE: Non-disclosure will be treated as an assertion when: 1) he knows that disclosure is necessary to prevent some previous assertion from being misrepresented; 2) he knows that disclosure would correct a mistake of the other party re: material term and is failure to act in good faith (Stambovsky); 3) he knows that disclosure would correct a mistake re: written agreement; 4) the other person is entitled to know because of a relationship of trust and confidence between them

c. Wood v Boynton (1885) – seller seeks recession of contract for sale of stone. Mutual mistake but court found that the seller ran the risk of not knowing the worth of the stone she sold. Therefore, she could not rescind the contract. 
i. RULE: In the absence of evidence of fraud on the part of the vendee, a mutual mistake as to the nature and value of a thing sold will not afford a basis for rescission of the contract of sale.
d. Lenawee County v Messerly (1982) – no rescission.  Buyer had to assume the loss where mutual mistake over property. “As-is” clause suggested that both parties agreed that the purchaser would assume the risk. A court may allocate the risk to a party where it is reasonable to do so.
e. Elsinore v Kastorff (1960) -  rescission valid because of honest clerical mistake.  
i. RULE: may not enforce where only one party has made a mistake and enforcement would be unconscionable or where the other party knows or has reason to know of the mistake and mistaken party has not undertaken the risk of that mistake 
V. Unconscionability (DEF: absence of meaningful choice and contract terms which are unreasonably favorable to the other party. Reasonableness of terms to be considered in light of general commercial background and the commercial needs of the particular trade or case.) The basic test is whether, in the light of the general commercial needs of the particular trade or case, the clauses involved are so one-sided as to be unconscionable under the circumstances existing at the time of the making of the contract.
a. Types of Unconscionability: Substantive (content of terms), Procedural (notice of terms), Combination (both surprise and harshness necessary) –state courts vary on whether it has to be substantive, procedural or both.
b. Williams v Walker-Thomas Furniture Co. (1965) – court held that contract would be unconscionable if enforced. Consistent with common law and UCC statute.
c. Toker v Westerman (1970)- sale of refrigerator at three times the price by a door-to-door salesman was unconscionable. Substantive unconscionability sufficient where there was a great price disparity.  
d. Frostifresh Corp v Reynoso (1966) – contract in English was unconscionable.  Most courts require both substantive and procedural unconscionability. 
e. Strategies courts use to deal with harsh contract provisions

· find clause ambiguous and construe against the drafter

· hold clause against public policy 

· hold clause may bar actions in contract, but not tort (waivers)

· lack of capacity

· process of duress

· mistake

VI. Standard Form Agreements

a. where advocates of alternate dispute resolution as cheaper and more responsive than judicial action are met with arguments on the importance to consumers of access to the courts
b. Broemmer v Abortion Services of Phoenix (1992) – adhesion contract was unenforceable because it fell outside of plaintiff’s reasonable expectations.
c. ADHESION contracts???

Part IV - The Compensation Principle
1) Damages (Purpose of remedies is focus on protecting interests):

a) Expectation – Normal measure of damages.  Protects interest in getting the benefit of the bargain by being put in as good a position as he would have been in had the contract been performed.  
i) Includes the value of the promised exchange plus any incidental or consequential damages less the value received and costs saved by not having to continue performance.  
b) Reliance – Protects interest in being reimbursed for loss caused by reliance on the contract by being put in as good a position as he would have been in had the contract not been made (your position is not worsened than where you were before the contract) 
i) Includes out-of-pocket loss to the non-breaching party less any value received and less any loss that the breaching party can prove the injured party would have suffered if the contract had been performed. 
ii) In breaches of physician’s promises, the recovery on reliance basis tends to equate with the usual recovery for malpractice.
c) Restitution – Protects interest in getting back from another person what they have of yours and which they have no appropriate right to. (Looks to the other party’s position and not to yours.) 
i) Includes the value conferred to-date.  If brought by breaching party, then courts are likely to consider the value conferred to be equal to the costs.  If brought by the non-breaching party, court is likely to consider the value conferred to be what it would have cost the breaching party to get that performance from another person.
2) Measure of Damages in General

a) The injured party has a right to damages based on his expectation interest as measured by…

· Loss in value to him of the other party’s performance caused by its failure or deficiency, plus (ex. value of the performance – sale of a good worth $500). Proving the “value to him” will be hard – must prove it.
· Any other loss, including incidental or consequential loss, caused by the breach, (ex. if you didn’t get the good at $500 price and consequently lost another $10,000; you may have expenses in searching for the other good – incidental damages as in Neri (storage costs to boat were incidental to breach)), less  

· Any cost or other loss that he has avoided by not having to perform (saved what you didn’t have to pay) (e.g. value of goods that you kept at market price, what ever you received when you sold the goods to another party.)(e.g. services – value of your time)
3) Compensation or Punishment?
a) Punitive damages are not recoverable for breach of contract unless the conduct constituting the breach is also a tort for which punitive damages are recoverable.

i) White v Benkowski (1967) – no punitive damages because no tort was pleaded or proved; credible evidence of actual injury (inconvenience from water shut off – breach of contract) so compensatory damages should be awarded.  
b) Liquidated damages - a sum set in contract as damages that is a reasonable estimation of what the liquidated damages are (R.§356). If it is higher, then it constitutes a penalty clause.  If you agree to punitive damages, the courts will not enforce punitive damages b/c it would discourage contract making.  Why would someone agree to pay higher than reasonable amount – suggests inequality in bargaining.  If liquidated damages are lower than expected, then question will be unconscionability in assessing if it’s a valid clause.
Merchant of Venice – 
(1) City of Rye v Public Service Mut. Ins. Co. (1974) – damages were not reasonable but were a penalty – and unenforceable because no statutory authority for City to exact penal bonds from developers.  Rule: liquidated damages must be reasonably anticipated at the time of contracting.
c) Efficient Breach Hypothesis – as long as breaching party is willing to pay the cost of harm done, breaches are good for all.  (Problem: transaction costs are duplicated when non-breaching party has to go out and find another seller plus lawyer’s fees.

i) Punitive damages force a party to go through with the deal so they can’t breach – creates a premium for breaches plus larger amount for liability – if your price goes up then not likely to enter into contracts.  Punitive damages deter people from entering into contracts.
4) Expectation Remedies (normal measure of damages is (net) value of promised performance)

a) Specific Performance –gets you what you expected, but judges remain reluctant to grant it where goods are not unique or the services are available elsewhere because of the increased difficulty of supervision with a specific performance remedy.
i) McCallister v Patton (1948) – suit for specific performance, but court held that damages were sufficient remedy because there was no evidence that P couldn’t find the car elsewhere.  Rule:  Specific performance is unavailable for personal property, unless the property has some unique quality or value.
ii) London Bucket (1951) – suit for specific performance, but court held that contracts for building construction will not be specifically enforced b/c ordinarily damages are adequate remedy and incapacity of courts to superintend the performance.  Difficulty in proving damages is not enough to grant specific performance.                  
b) Sale of Goods under UCC

i) The value of the promised exchange for the seller is the contract price.  Seller’s damages are usually the difference between the contract price and the market price or the difference between the contract price and the price for which the good has been sold to a third party in a proper resale.
ii) The value of the promised exchange for the buyer will be the value to the buyer of the promised performance.

iii) Neri v Retail Marine Corp 1972 – suit to recover deposit on boat sale after buyer repudiated the contract with the seller.  Under the UCC, the retail dealer can recover lost profits and incidental damages upon the buyer’s repudiation of a contract. ( is entitled to restitution for its deposit paid to (, less (’s lost profit and incidental damages.
iv) Fertico v Phosphate Chemicals 1987- upon the seller’s breach, a buyer is entitled to “cover” his loss by purchasing similar goods on the market and recover from the seller the difference between the sales contract and the cover contract. (’s profits from cover contract should be deducted from damages recoverable from ( because the deal with the third party was an independent transaction.
c) Services
i) Parker v 20th Century Fox 1970 - Generally, a wrongfully discharged EE is entitled to recover the amount of salary he or she was promised.  ER must show that any job opportunities that the EE rejected were comparable or substantially similar to the original job.  A wrongfully discharged EE’s rejection of or failure to seek other available employment of different or inferior kind cannot be used by the ER as a means of mitigating damages for ER’s breach of contract. Damages do not include losses that the non-breaching party could have avoided.
ii) Peevyhouse v Garland 1962 – Normally, upon breach by the provider of services, the recipient is entitled to the cost of performance, unless the economic loss resulting from the breach is dramatically lower than the cost of performance.  Court held that where the provision breached is incidental to the main purpose of the contract and where the cost of performance greatly exceeds the resulting economic benefit to (, the ( may recover damages equal only to the economic loss and is not entitled to the cost of performance.  R. §348.
5) Limitations on Damages
a) Damages must be reasonably capable of proof.

b) Locke v US 1960 – ( may recover the loss of expected profits when 1) ( can establish that some profits were reasonably likely to result from the contract, and 2) the extent of those profits must be proved with similar probability.  The fact that the precise amount of the loss is difficult to ascertain will not alone preclude recovery.  Locke had at chance of obtaining at least one fourth of the total type-writer repair business which can form the basis of the measure of damages.
c) Kenford Co v County of Erie – despite massive volume of proof of lost profits, a new business has a stricter standard of proving future lost profits because it has no basis of experience upon which to estimate with the requisite degree of reasonable certainty.  
d) Hadley v Baxendale - consequential damages are available only for foreseeable loss.
6) Reliance Remedies (Where the value contracted for is uncertain or speculative or the promise is enforced on the basis of reliance and expectation damages would be disproportionate, the court may award reliance damages, which are the out-of-pocket loss to the non-breaching party less any value received and less any loss that the breaching party can prove the injured party would have suffered if the contract had been performed.)
a) Security Stove v American Ry Express – in some instances, damages spent in reliance on the breaching party’s promise to perform can be recovered although those expenses would have been spent anyway.  ( spent money on the both at the conference based on shipper’s promise to ship the goods on time… ( couldn’t have cancelled or found another shipper.  And, parties understood the importance of the timing beforehand – it was foreseeable. (’s expenditures were the best measure of the value of what they bargained for.
b) Goodman v Dicker – P could not recover lost profits ($350) under a theory of reliance, but only the loss of expenditures ($1150).  Court held that the true measure of damages were the expenditures made in reliance upon the assurance of a dealer franchise.  Q: why not just get the lost profits; why not expectation damages?  You would only get the $350 for lost profits under expectation damages. Expectation is really speculative.
i) Equitable estoppel – if you lead another to do what they would not have otherwise done, you cannot subject that person to loss or injury by disappointing the expectations upon which he acted. 
ii) R. §90 allows you to enforce the promise (rather than expenses) based on reliance (Feinberg) (Drennan). Depends on when justice requires it. Gift cases, or where profits are very uncertain and reliance is best measure, or where profits are totally out of proportion 
c) Walters v Marathon Oil - Since P anticipated a profit from their investment in time and funds in reliance on D’s promise, they forewent the opportunity to make investments elsewhere.  Therefore, the calculation and award of lost profits was proper.  The court has discretionary power to determine appropriate remedies to make the injured party whole.  Reliance damages were the default remedy in this case.  
d) Sullivan v O’Connor – under reliance theory, plaintiff can recover expenditures and for other detriment following proximately and foreseeably upon the defendant’s failure to carry out his promise.  Normally, compensation for pain and suffering are not recoverable in breach of contract cases.  However, in contracts for medical care where the psychological injury may be expected then compensation may be allowed.  The standard of evidence of proof of the promise should be higher for medical malpractice cases – not a mere preponderance of evidence.  It’s hard to figure out expectation damages because the value of a beautiful nose is incalculable with reasonable certainty and the amount of money paid in this transaction would have yielded an unfair proportion of damages – thereby discouraging people from charging reasonable rates. R. §353 Loss Due to Emotional Disturbance…
7) Restitution (restitution is the value of the money, goods or services retained by the other party for which compensation has not been paid.)
a) Oliver v. Campbell – under quantum merit, ( has the option to forego any suit on the contract and claim only the reasonable value of his performance. However, in this case the contract has been fully performed so the court held that he could only recover the balance of what was owed to him ($350).
b) US v Algernon Blair – Coastal provided Blair with labor and the use of equipment. Blair retained these benefits without fully paying for them. Therefore, Coastal is allowed to recover in “quantum merit” which allows a promisee to recover the value of services he or she gave to the promisor, and is undiminished by any loss which would have been incurred by complete performance.  
c) Problem with measuring partially completed work – prove how much it costs (hard to prove the real value of partial performance). Value of the work is greater than the cost of the work (cost + profit).  Value is worth something more than what it costs…

d) Not suing on the basis of a contractual promise, but on the grounds that another party has something that they should not be able to keep without paying for it.  Theories: 1) Restatement K - You should get the value of the item, 2) R. Restitution - no more than the contract price, 3) Draft R. version – you should get the percentage of the contract price…if you’ve done 80% of the work, you should get 80% of the contract price.  
i) Where your expenses incurred are greater than the benefit conferred, you should seek reliance damages.

ii) Where you can’t show profit and there was probably a provable loss, you consider restitution…how much have I spent that has gone to the benefit of the other party? If most of my expenses have gone to the benefit of the other party then restitution.

DAMAGES ALEGBRA
If you are enforcing a promise, you have different theories (consideration, reliance, restitution) for enforcing what the parties promised. When should you get less than the value of the promise? When the reason for the promise is that a party has relied, the court will say that you shouldn’t get more than reliance.  
Expectation – expenses and lost profits (value of what you were going to get). 
Reliance – expenses incurred but no lost profits. 
*Can never get both expectation and reliance because double dipping.
UCC – Damages for sale of goods and services – (EXPECTATION)
· If you’re the seller, you expected to get the contract price. So, question is what where your avoidable costs? (e.g. you didn’t have to complete making the product. You had to sell it someone else who didn’t pay as much money.  You decided to keep the product which still has value.)

· If you’re the buyer, you expected to get the value of the thing you bought. The market value, the costs from having to buy the good from someone else. Or, example from Peevyhouse.
Bogen: Common problems with exams

1) reciting the facts

2) statements of general principles of law that don’t apply to the facts

3) most facts are relevant – don’t exclude any of the facts in your arguments.

Points given for arguments (seeing the issue, applying to facts).
Part V – The Autonomy Principle Again
1) Interpreting terms

a. Parol Evidence Rule: A written contract intended as the complete agreement supersedes prior discussions.   A binding integrated agreement discharges prior agreements to the extent they are inconsistent.  
· A party seeking to introduce evidence of a prior agreement must demonstrate that the prior agreement is relevant.  If the later document is intended to supersede it, the earlier agreement is irrelevant.  Thus, the party seeking to introduce the prior agreement must show that the later writing is not the complete deal (either the deal consists of terms drawn from several different points of agreement or the prior agreement relates to a different transaction), that the prior agreement was omitted by fraud or mistake, or that the writing includes the prior agreement if ambiguous language is properly interpreted.  
b. Rule: The interpretation of terms is usually a question of law for the judge unless there is a factual dispute.  
c. The prevailing view of the parol evidence rule is to look to the intent of the parties to determine which provisions from the negotiations are in the final agreement.
i. Pacific Gas & Electric v GW Thomas 1968 – Under Traynor’s intent of the parties approach, the court held that extrinsic evidence was admissible w/r/t the indemnification clause. 
d. Some courts are more reluctant to look beyond the four corners of the agreement.

i. Dennison v Harden 1947 – Court held that parol evidence was not required to determine the meaning of the term re: fruit trees because there was no ambiguity.  Buyer bears the risk. 
e. Trade Usage: Where one of the parties is not a member of the trade, acceptance of the trade usage must be shown by that party’s actual knowledge or because the usage is of so long continuance, so well established that anyone entering the trade should be held to it.  
i. Frigaliment v BNS International 1960 - ( had the burden of proof that his definition of chicken was what the parties intended.  Trade usage is not sufficient to tell the meaning of chicken.  When dealing with an outsider, trade usage has to be so commonly used
f. UCC: Hierarchy – 1) Express Terms, 2) Course of Performance, 3) Course of Dealing, 4) Trade Usage (“express terms prevail”)
i. Although the Court always states that express terms control because they are the best evidence of the party’s intent, the Court may require an unusual amount of clarity to disclaim trade usage and course of performance where it is persuaded that the parties did not really mean to depart from it.
ii. Nanakuli v Shell Oil 1981 – court held that intent of the parties was to permit price protection based on prior dealings even though the express terms of the agreement called for the posted price at the time of delivery.
2) Implication of Terms
a. The court may fill a gap in what the parties agreed to by inferring parties’ intent.

i. Supplying an Omitted Essential Term:  When the parties to a bargain sufficiently defined to be a contract have not agreed with respect to a term which is essential to a determination of their rights and duties, a term which is reasonable in the circs is supplied by the court. R. §204
ii. Spaulding v Morse (1947): Court inferred that the main purpose of the trust agreement was the son’s maintenance and education.  That since joining the armed services, his maintenance was provided for by the government, and he was not in the custody of his mother and was not a student.  Therefore, ( not required to perform while the son is in the armed services.  
b. Parties’ discretion under the terms of a contract may be limited by implied obligation to act in good faith.  Parties must act in good faith once they enter into an agreement. R. §205
i. Greer v. LaSalle 1989: Court found that the contract terms provided the Sellers with broad discretion to terminate the contract.  However, there is an implied obligation of good faith and fair dealing in the performance of contracts which limits the discretion possessed by the parties.  The timing of the negotiations with alternate buyer raise many questions w/r/t the good faith of sellers…

c. Under UCC, a party to a requirements contract must conduct his business in good faith and according to commercial standards of fair dealing in the trade so that his output or requirements are reasonably foreseeable.
i. Eastern Air Lines v Gulf Oil Corp 1975: Court held that the history of business relationship demonstrates that “fuel freighting” was normal practice.  No evidence that ( is abusing the privilege to raise and lower its requirements as needed.  Therefore, it cannot be said that ( is acting in bad faith.  (’s request for permanent injunction is granted, requiring ( to continue supplying fuel at the posted rates.
· HYPO:  Utility co. has long-term requirements contract with fixed prices, and as oil prices rise the Utility Co finds that its costs of producing energy are less than anyone around. So it sells more of its electricity to other utility companies. It shifts its power generation from power to oil. Oil Company objects to this behavior.  Good faith?
A:  In Eastern, the increase in fuel was to do the same thing that they had already been doing. In this case, you’re shifting what you’re doing completely so court finds that it was done in bad faith.
3) Promises and Conditions
· “Promise” – breach of promise gives rise to damages or specific performance

· “Condition” – A condition is an event, not certain to occur, which must occur, unless its non-occurrence is excused, before performance under a contract becomes due. R. §224 (a limitation on the scope of the promise – you only promise to perform if some event occurs).  Nonoccurrence of a condition means there is no obligation to act. R. §225

· “Promissory condition” – term is both a commitment and limitation on other parties obligation
· Difference between IF (condition precedent) and UNLESS (condition subsequent) 
a. If the condition precedent is not fulfilled then the contract is not enforceable.
i. Luttinger v Rosen 1972:  Buyers sued seller to retrieve deposit after contingency clause re: mortgage was not fulfilled b/c the buyers couldn’t get the mortgage rate they agreed to.  Court held that the buyers did exercise due diligence because no other lending institution was available to provide the mortgage. Secondly, the court held that the terms of the contract were clear w/r/t the mortgage contingency clause of the contract which was a precedent clause.
ii. Fry v. George Elkins Co. 1958: Court held that Fry didn’t act in good faith (no due diligence) to secure a loan, the condition precedent for the agreement. So Fry had to cover costs of resale of the house.
iii. Peacock Construction v. Modern Air Conditioning 1977:  Court held that the payment by the owner to the contractor is not a condition precedent to the general contractor’s duty to pay the subcontractors because small contractors ordinarily cannot assume the risk of the owner’s failure to pay.  The language of the contract is ambiguous about what the parties thought should have happened if the owners failed to make payments – could have been a condition but language did not explicitly state any condition.  Burden of clear expression is on the general contractor.

b. Waivers: parties can waive a condition and then reinstate it by giving notice within a reasonable time. 
i. Burger King v. Family Dining:  Court held that it can modify or void contractual conditions for equitable reasons.  If a contractual term raises no duty in and of itself, but rather modifies or limits the promisee’s rights to enforce the promise, then the term is considered a condition. The development rate was a condition subsequent rather than a promise because the agreement’s promised exclusivity did not obligate family dining to develop its territory.  Burger King was unreasonable in declaring the agreement terminated without giving Family Dining enough time to comply so BK cannot enforce the agreement strictly.  BK argued that the timing of the development was a material condition but court held that the exact timing is not the material part – but general development within a reasonable time is material to BK’s profit.
c. Courts may use a subjective or objective standard to measure the enforceability of a condition that gives a party a “right of approval”.
i. Pannone v. Grandmaison 1990:  Court is influenced by the buyer’s sensitivity to radon (SUBJECTIVE) and therefore he must have been bargaining for a right. Court holds that buyer acted in good faith, despite his behavior throughout the term of the negotiations that suggested he tried to get out of the contract.  By an objective standard, the results of the radon inspection test were not unreasonable for Connecticut homes.
ii. Godburn v Meserve: Buyers argued that the condition (that Godburns take care of her until she dies) should be excused because she made it impossible for them to fulfill the condition.  She prevented them from fulfilling the condition.  Court focuses on the contemplation of the parties – Godburns could have anticipated that old age affected her behavior.  There is no real issue of bad faith – she didn’t try to drive them out so that she didn’t have to leave the house to the Godburns. Court did not excuse the condition.
Part VI – The Security Principle 
Policy:  Parties to agreements ought to have an expectation that the other party is going to do what they promised to do. If that expectation is undermined, then there should be a way the law deals with it.
1) Anticipatory Repudiation (breach prior to performance)
a) Every contract has an implied promise not to repudiate.  
i) An express statement or behavior (voluntary affirmative action) of repudiation to a contract for future services may give rise to an immediate cause of action for breach of contract damages prior to the agreed date of actual performance. The statement must be reasonably interpreted to convey an inability to perform in order to constitute a breach.  Statements of passing intention or a “mere expression of doubt as to the willingness or ability to perform is not enough to constitute repudiation”. R§253 and §250.
ii) Hochster v De La Tour 1853: Court judged for courier (() in anticipatory breach of contract when employer (() terminated agreement for touring services without payment
iii) The repudiating party’s duty to pay damages for total breach will be discharged if it appears that after the breach, the injured party would not have been able to perform her return promise, or if the duty repudiated would have been discharged by impracticability or frustration before any non-performance. R. §254
iv) UCC Anticipatory Repudiation Rule: other side can await performance by the repudiating party for a commercially reasonable time; resort to any remedy for breach even though he has notified the repudiating party that he would await the latter’s performance and has urged retraction; and in either case, suspend his own performance. UCC §2-610 

b) Nullification of repudiation (Retraction)
i) Rule:  Unlike other breaches, this breach can be retracted only if the other party hasn’t relied upon it or indicated that it’s considered final. R. §256
ii) Rule:  Repudiation can be nullified by a retraction if notification comes to the attention of the injured party before he materially changes his position. 
iii) RULE:  If there was repudiation by behavior rather than a statement (Alice ex where she mortgages the property) and a change in that action so that party is now able to perform, then it’s a valid retraction.
iv) UCC Rule re: Retraction: a retraction includes any method which clearly indicates that the repudiating party intends to perform and reinstates the repudiating party’s rights under the contract with some allowance for injuries sustained by the other party b/c of the repudiation. UCC §2-611
v) US v Seacoast Gas Co. 1953: Court held that US warned Seacoast that its repudiation would be final within 3 days unless Seacoast retracted and since Seacoast did not retract within that period, the repudiation was final despite the fact that the US hadn’t signed a new utility contract yet. 
(1) Although generally a party may withdraw its repudiation if the other party has not yet relied on it, the other party has the power to finalize the repudiation at will.  Thus, a party cannot freely retract its repudiation of a contract once the other party had filed suit or given a limited time to retract. 
c) Adequate Assurance of Performance Doctrine
i) Rule: May have to give other assurances in addition to retraction (if grounds for insecurity arise, one party may demand assurances that there will be performance.) UCC §2-609; R §251
ii) Rule: Failure to provide commercially reasonable assurances will operate as a repudiation. R §251
iii) Rule: a demand for adequate assurance of performance must be predicated on objective and reasonable grounds for insecurity.
iv) Pittsburgh-Des Moines Steel Co v. Brookhaven Manor Water Co: PDM requested assurance of funds to pay for installation, testing and acceptance of water tank which was not required under the contract. Court held that there was no reasonable grounds for PDM’s insecurity that would act as a predicate to a demand for adequate assurance of performance.  As such, PDM’s conduct was itself a breach of the contract.  
2) Cancellation in Response to Breach
a) Substantial Performance (an exception to the general rule that parties fully perform their obligations under the contract)
i) Rule: the test of what amounts to substantial performance is whether the performance meets the essential purpose of the contract. 
ii) Rule: A failure to complete exactly the required performance of a contract will not be deemed a breach, but simply incomplete performance.  A default cannot be willful, nor can the resulting defects be so significant as to deprive the services of their value.  P should recover the contract price less the damages caused the D by the incomplete performance.

iii) Rule:  Normally, the measure of damages would be the cost of replacement. Except, when the cost of completion is grossly and unfairly out of proportion to the good to be attained.

(1) Jacob & Young v Kent 1921:  Buyer specified type of pipes as a condition for payment.  Court held that the omission of the specified type of pipe was not fraudulent or willful, and was insignificant in relation to the cost and work required to remedy it.  Substitution of equivalents may not work in fields of art so the line between what is trivial and what is important depends on the circumstances. Measure of damages is not the cost of replacement but the difference in value (which was nominal).  

(2) Rule: In determining whether an omission is either important or trivial, it is necessary to weigh the purpose to be served, the desire to be gratified, the excuse for derivation and the cruelty of enforced adherence.

iv) Rule: In construction cases, something less than perfection will count as substantial performance unless the parties indicate otherwise in the contract. Unless all details of a home construction contract are made the essence of the contract, or some features or details of special or great personal importance are identified, the court can find that the contract was substantially performed.
v) Diminished value Rule v. Cost of repair Rule: the Diminished value rule measures damages as the difference between the value of the house as it stands with faulty and incomplete construction and value of the house if it had been constructed in strict accordance with the plans and specifications.  Courts should compare the diminution in value of the house against the cost of completing the work – when the cost of completion is prohibitive, the diminished value rule should be applied.
(1) Plante v Jacobs 1960:  The plan was a stock floor plan, no detailed construction of the house on the plan; No blueprints; Specifications were standard printed forms and therefore, the contract was substantially performed.  The court properly applied the cost-of-repair rule to the small items which can be remedied without the reconstruction of a substantial part of the building or a great sacrifice of work and applied the diminished value rule to the cost of the misplaced wall b/c it would not change the value of the home and would require too much to repair. 
b) Material Breach
i) Rule: if there has been a material failure to perform, then the other party is released from its obligations to perform in addition to suing for compensatory damages. R. §237
ii) Minor breaches that do not defeat the purpose of the contract are likely to be treated as partial or immaterial breaches for which damages are the sole remedy, and the breaching party may still recover on the contract for their substantial performance. (Jacob & Youngs, Plante, Walker)

iii) In determining whether a failure to perform is material, courts should consider:

(1) To the extent to which the injured party will be deprived of the benefit which he reasonably expected; (in Walker, the benefit of the sign is to encourage new customers so a dirty sign is not going to encourage new customers)

(2) to the extent to which the injured party can be adequately compensated for the part of that benefit of which he will be deprived; (don’t know how much business the dry cleaners would have gotten – speculative so won’t be adequate)
(3) the extent to which the party failing to perform or to offer to perform will suffer forfeiture; (sign co created a sign that can be used for dry cleaners only – will lose all that money)

(4) the likelihood that the party failing to perform or to offer to perform will cure his failure, taking account of all the circs including any reasonable assurance; (Walker cleans the sign quickly)
(5) the extent to which the behavior of the party failing to perform or to offer to perform comports with standards of good faith and fair dealing.  R §241

(a) Walker & Co v. Harrison 1957:  Walker’s delay in rendering the service requested was not of such materiality to justify repudiation of the contract. D’s failure to comply with the terms of the contract was itself a material breach, entitling Walker to judgment.  Re: damages, remedy sought is acceleration of rentals due and court rightly subtracted the sum by the amount that service would have cost walker during the unexpired portion of the agreement.   Judgment was rendered for the cash price of the sign.

ii) R. §242 Circs Significant in Determining when remaining duties are discharged (when you will never have to perform and contract is in total breach)

(1) those stated in §241

(2) the extent to which it reasonably appears to the injured party that delay may prevent or hinder him in making reasonable substitute arrangements;

(3) extent to which the agreement provides for performance w/o delay, but a material failure to perform or to offer to perform on a stated day does not of itself discharge the other party’s remaining duties unless the circs, including the language of the agreement, indicate that performance or an offer to perform by that day is important.
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c) Material Breach – Sale of Goods *UCC
i) Perfect Tender Rule: the buyer of goods has a right to reject any performance that is not exactly as promised, but the seller has a right to effect a cure for any defect. UCC §2-601
(1) The right to cure is absolute when there is time left to perform within the original contract and the time for effecting a cure will be extended a reasonable period beyond the contract deadline if the seller was justified in believing its tender would be accepted. 
(2) Ramirez v. Autosport: court held that the buyer appropriately rejected delivery of a mobile home due to the auto dealer’s failure to cure defects in the mobile home after two rejections by the purchasers.
(3) Rule: if buyer accepts goods w/o knowing of defects or on the assumption or promise of a cure, its right to reject depends on whether the defect substantially impairs the value of the performance to it.
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ii) Rule: The buyer on notifying the seller of his intention to do so may deduct all or any part of the damages resulting from any breach of the contract from any part of the price still due under the same contract.  UCC §2-717  There is a substantial risk that withholding too much will result in a material breach, since nonpayment of installments when due is usually a material breach. 
iii) Plotnick v. Penn. Smelting & Refining Co. 1952:  Court held that buyer’s failure to pay an installment was a non-material breach  b/c seller was not justified in canceling the contract b/c he had no reason to fear that the buyer would not pay upon full delivery.  Evidence that the seller had the privilege of shipping on ”sight draft” but elected not to do so and evidence that the market price was higher than the contract price tended to show that seller had no reason to suspect that the buyer would not pay for the goods.  Plus, evidence that the seller was getting better prices from other buyers tended to show that the seller wanted to avoid a bad bargain under the contract.  
(1) Rule: Normally, seller doesn’t have to deliver goods if the buyer fails to pay for one of the installments (material breach) by making it financially impossible or unreasonably burdensome for the seller to continue or by creating a reasonable apprehension with respect to payments for future installments.  In Plotnick, the seller had no reason to fear that the buyer would not make payments so liable for damages for failing to deliver goods.
iv) What should be done when a breach occurs in the middle of performance of a contract?
(1) Ex: K&G Construction v Harris 1960:  Court held that when the subcontractor’s employee negligently damaged the contractor’s wall, this constituted a material breach of the subcontractor’s promise to perform his work in a “workmanlike manner and in accordance with best practices”. The damage was material because it represented more than double the payment due to subcontractor.  Subcontractor had no right to cease working and in doing so constituted yet another breach which made it liable to K&G for further damages.  K&G had the option to treat the accident as a total breach or partial breach.  It chose to treat it as a partial breach b/c K&G allowed subcontractor to continue working.  K&G treated the second repudiation as a total breach and was justified in seeking damages.  K&G should recover $450 representing the increased cost to it to find a replacement subcontractor to do the work. 
(a) Rule: a failure of one party’s performance that amounts to a material breach of the agreement will excuse the other party’s nonperformance.
(2) MD Court: P should stop paying and D keep working.
(3) Chirelstein:  D should keep working and P should keep paying and then P should sue for damages from the breach at the end.  Too risky to cease performance b/c don’t know if the other party’s actions will be considered ‘material’ breach.
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Part VII – Boundaries of Autonomy

1) Excuse for nonperformance (deals with events outside of the parties which may trigger an excuse such that one doesn’t have to perform.)


Types of excuses:
· Government regulations or orders prohibiting performance
· Acts of God

· Object of the contract has been destroyed
Restitution Damages ONLY: when the contract is discharged the parties may get restitution for the benefits conferred up to the point of discharge but they have no contractual remedy since there has been no breach.

a) May imply conditions that are not within the contemplation of the parties. Courts consider who is in the best position to cover and bear the risks of nonperformance.
b) Rule: in contracts where the performance depends on the continued existence of a given person or thing, a condition is implied that the impossibility of performance arising from the perishing of the person or thing shall excuse the performance.
i) Taylor v. Caldwell 1863:  Court held that the parties contracted on the basis of the continued existence of the Music Hall at the time when the concerts were to be given and it was essential to their performance. Therefore, both parties are excused from their performance since the Music Hall ceased to exist without the fault of either party.
c) Buyer’s Frustration: the value to the buyer has radically changed by some frustrating event without his fault.  Frustration occurs from something that previously existed but parties didn’t know about it. (PERFORMANCE STILL POSSIBLE.) Where, after a contract is made, a party’s principal purpose is substantially frustrated without his fault by the occurrence of an event the non-occurrence of which was a basic assumption on which the contract was made, his remaining duties to render performance are discharged, unless the language or the circumstances indicate the contrary. R. §265
i) Krell v. Henry 1903:  Court held that the sole purpose of the lease agreement was to view the procession, so when the procession was cancelled (an occurrence that was not within the contemplation of the parties), the buyer’s purpose in renting had been frustrated by the postponement so both parties were excused from performance.
d) Impracticability: (PERFORMANCE NOT POSSIBLE)
i) Rule: where a party’s performance is made impracticable w/o fault by the occurrence of an event, the duty to render performance is discharged, unless the language or the circs indicate contrary. R. §261

Test for “impossibility”:

1st – a contingency – something unexpected – must have occurred.  

2nd – the risk of the unexpected occurrence must not have been allocated either by agreement or by custom.  

3rd – occurrence of the contingency must have rendered performance commercially impracticable.

ii) Rule: where the risk was not allocated either by agreement or custom, courts may determine that the risks should be allocated on the basis of economic efficiency or a balancing test weighing the importance of enforcing promises against the commercial senselessness of performance.  The decision is affected by the foreseeability of the occurrence and its severity.  
(1) Northern Indiana Public Service Co. v. Carbon County Coal Co. 1986:  NIPSCO entered into a fixed price contract with Carbon that did not allow it to renegotiate its terms.  Even though there is a force majeure clause, a party has assumed the risks of market price changes if that party has agreed to a fixed-price contract.  Frustration and Impractibility are default rules and don’t apply where parties have allocated the risk as in NIPSCO.
(2) Transatlantic Financing v. US 1966:  Court held that Transatlantic assumed the risk b/c it knew that the Suez canal could become dangerous but entered into the contract anyway.  Also, transatlantic’s performance was not impractical – it was financially and physically able to use the regular alternative route.  
(3) Eastern Air Lines v. Gulf Oil Corp: in the midst of an oil embargo, Gulf Oil attempted to get out of its requirements contract with Eastern Air, claiming that the increased cost of oil made performance impracticable.  Court held that a mere showing of unprofitability without more will not excuse the performance of a contract.  The events associated with the so-called energy crisis were reasonably foreseeable at the time the contract was executed – volatile situation in the Middle East.
Part VIII – Third Party Rights
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