Contracts Outline
I. Background and Basics

a. Contract- agreement between two or more persons reflecting a common understanding as to something that is to be done in the future by one or both of them (can also be for something that is not to be done)
i. Agreement in fact- what parties said they agreed to
ii. Agreement as written
iii. Set of rights and duties created by i and ii
b. sources of contract law
i. statutes (trumps all others)
ii. Uniform Commercial Code, Statute of Frauds
iii. RII
iv. Common law
1. your state or fed. district
2. nearby or influential state or fed. circuit
3. highest court
v. treatise
c. schools of thought in contract law

i. formalism- 20 bishops; don’t help people out, read what contract says and they are stuck with it
ii. realism- practical impact, motivations; get a result that everyone can live with
iii. efficiency, economics- how the outcome of the case will affect future conduct
iv. relational- PE to prevent people from walking away in business/long term relationships
v. critical legal theory- focus on impact on people who are poor, uneducated, disadvantaged in society
vi. custom in industry- how other people in the industry do it
d. role of lawyer
i. counselor
ii. negotiator
iii. drafter
iv. advocate
II. Elements of a Contract
a. Offer

i. Or promise (different from promise in PE
1. promise to do something can be an offer or a promise to negotiate in good faith
ii. Within power of offeror to make
iii. Sufficiently clear to form mutual assent
iv. May have to be written down
v. Revocable?
vi. Not a joke, or “accidental, casual, or gratuitous  
1. ie- Pepsi ad about getting a plane
b. Acceptance

i. Clear assent to offer
ii. If it does not match, may be a counter-offer and, until the offeror accepts it, there is no contract
c. Offer plus acceptance create
i. Meeting of the minds, mutual assent, intention to be bound- characterize parties state when they have had that moment when one has accepted the other’s offer
ii. Reasonableness test- not after the fact and self-serving claims of parties (we are looking back at the facts and the whole course of conduct)
1. think about diagram of bomb
iii. RII§20- a manifestation of mutual assent by the parties top an informal contract is essential to its formulation and the acts by which such assent is manifested, must be done with the intent to do those acts, but neither mental assent to the promises in the contract nor real or apparent intent that the promises shall be legally binding is essential
d. Consideration- something given in exchange for a promise or in reliance on a promise
i. you have to have something but it can be minimal (ie- $1)
ii. old test- Benefit/detriment test
1. Hamer v. Sidway- great uncle’s toast at wedding for nephew’s behavior; contract affirmed in letter; benefit to one and detriment to other is consideration
iii. Bargain for exchange test- replace previous- something regarded by the parties themselves as consideration
1. Baehr v. Penn-O-Tex- leases of gas stations; consideration doesn’t mean exchange is fair or of equal value… all you need is negotiation resulting in voluntary assumption of obligation by one party upon condition of an act or forbearance by another
iv. RI §79- exchange of items do not have to be equal in value
1. Batsakis v. Demoksis- Greek drachmas for $ at height of WWII; law will not enter into an inquiry as to the adequacy of the consideration (Williston)
v. Past performance does not count as consideration
1. Plowman v Indian Refining Co.- employer promised employees they would be paid after laid off; no consideration; critical legal theorists upset b/c long way from law’s role in policing the fairness of deals
2. result- legislation address social problems since contract law cannot
e. grounds for overturning an otherwise valid contract

i. fraud (non-dssclosure)
1. Park 100 v. Kartes- husband and wife running late and rushed to sign lease w/ personal guaranty assuming it only contained what had already been discussed
a. Holding- P not responsible for paying the $ b/c there was a misrepresentation and fraud
ii. Unilateral or mutual mistake

1. Ray v. William Eurice Brothers- brothers contracted to build house but didn’t read contract

a. Holding there is a contract and D is bound to  it (as long as his actions indicated that he knew what was going on)
b. We don’t save people from themselves when they are in business

iii. Unconscionability 

1. Burch v. 2nd Judicial Ct. of Nevada- 31 page warranty booklet with no chance to read and required to sign to purchase house

a. Holding- won’t hold them to it b/c no chance to bargain (favor people in less favorable position)

2. adhesion contracts- standardized form offered on a “take it or leave it” basis

a. procedural unconscionability- no bargaining

b. substantive unconscionability- if there are oppressive terms in the contract 

c. not all adhesion contracts are unconscionable (such as chance to go to a competitor)

III. Promissory Estoppel
a. Elements
i. Promise (not the same as offer)

ii. Foreseeable and reasonable reliance

iii. Detrimental reliance

iv. Injustice 

b. Compared to a contract

i. Promise is not as clear as an offer (“I will talk to you about doing this and we can figure out how you will do that” vs. “I will do this if you will do that”)

ii. Reasonable reliance is not as definite as acceptance (“Serious and confident that agreement will be reached” vs. “here is your X, meet me at Y to get Z”

iii. Consideration and meeting of minds/mutual assents- not necessary in PE
c. Contexts where PE is applied

i. Commercial
1. Katz v. Danny Dare- employee hit on head during robbery, retires and paid pension which stops

a. Holding- can recover (but, wouldn’t allow if employee announced decision to retire before promise was made)

2. Shoemaker- house burned down and no insurance; dispute as to who was supposed to get insurance

a. Holding- there is evidence to take it to trial based on PE and possible adhesion contract 
ii. Family
1. Wright v. Newman- mother trying to enforce child support against man who claimed to be father (even though he knew he wasn’t)

a. Holding- can recover under PE (detrimental reliance to not find actual father)
iii. Charitable Gifts
1. Dougherty v. Salt- aunt says “what a nice boy” and gives note for $5,000; subsequent effort to enforce against estate

a. Holding- no binding promise

2. Allegheny College- college trying to enforce promise of gift against estate

a. Holding- charity or foundation can rely on promise if they advertise it to other people, recognize it, etc. in your name

b. Majority- bilateral agreement may exist though one of the mutual promises be a promise “implied in fact”

c. Dissent- no offer, no acceptance, no contract and the offer was clearly termed a gift; no reason to strain law to make the gift fit into an enforceable promise

3. King v. Trustees of BU- donation of MLK papers to BU; estate wants papers back

a. Holding- there could have been PE and detrimental reliance b/c letter form MLK show promise and reliance of school to provide staff for papers

4. R§90(2)- attempting to eliminate requirement of consideration or reliance from enforcement of charitable subscriptions… has been rejected by most courts 

d. Doctrine of PE

i. PE claims are rarely successful

ii. Often used to enforce promises differing from contact law but sharing common goal of fostering trust b/t economic actors 

1. trust is economic good and asset b/c it allows coordination and planning b/t actors and fosters formation of valuable economic institutions 
IV. Liability for benefits received- the principle of restitution, or the law of gains-based recovery 
a. Restitution in the absence of a promise

i. Restitution- an equitable remedy that restores a person to the position that they would have been in if not for the improper action of another
1. a person who has been unjustly enriched at the expense of another is required to make restitution to the other
ii. two forms (applies even without bargain for exchange or commercial relationship)
1. restitution for wrongs (eye for an eye)
a. originally adopted to prevent violence
b. in modern criminal law, offense viewed vis a vis state and restitution to victim has fallen wayside 
2. restitution for unjust enrichment
a. does not depend on proof of any wrong
b. no real relationship to contract law
i. contract law is at roots of restitution but, today, no real relationship
ii. existence of valid contract precludes application of restitution
c. 5 questions to ask
i. Was D enriched?
ii. Was the enrichment at the expense of the claimant?
iii. Was the enrichment unjust?
iv. Does D have a defense?
v. What remedies are available to the claimant?
d. Contracts implied in law 
i. Not based on a finding, by a process of implication from the facts, of an agreement between the parties
ii. A “legal fiction”, an obligation created by the law without regard to the parties’ expression of assent by their words or conduct 
iii. Elements 
1. P conferred a benefit on D
2. D has knowledge of benefit
3. D has accepted or retained benefit
4. circumstances are such that it would be inequitable for D to retain benefit without paying fair value for it 
iv. other names- quasi contract, unjust enrichment, restitution, constructive contract, quantum meruit
v. keep distinct in your mind from contracts implied in facts- in that case, courts reconstruct intent to make a contract from facts, even if neither party admits an agreement was reached 
vi. Watts v. Watts
1. couple acted as married
2. wife tries to recover support on 2 relevant claims
a. implied in fact contract- ct. says there is sufficient evidence 
b. unjust enrichment- inequitable for him to get off free from her doing all his work
vii. two notes
1. services rendered by family members to each other are presumed gratuitous 
2. services rendered b/t individuals who are not members of the same family are presumed to be for compensation
b. Promissory restitution 

i. Mills v. Wyman
1. 25 year old on sea voyage and got sick so P took him in 
2. dad offered to pay P for taking care of son after he died, but failed to follow through
3. on appeal after dismissal, father did not have duty over son because adult and P volunteered care so P was a Good Samaritan who took it upon himself
4. “but, if there was nothing paid or promised for [a promise], the law, perhaps wisely, leaves the execution of it to the conscience of him who makes it 
ii. Promise without any consideration is not a contract
iii. Promises to pay debts (pg. 149)
1. enforceable if
a. voluntarily acknowledged
b. partial payment
c. delivery of note reflecting dept
d. transfer to creditor of security for the debt
2. debts of minor children also enforceable if for necessities 
a. when minor reaches age of majority, can be held accountable for necessities and non-necessities 
iv. Webb v. McGowin 
1. man dropping block of wood, hurtles into air to change its path so it would not crush person below and is disabled for life
2. D promises to pay P for saving life for rest of life
3. after D died, payment continued for a few months and then stopped 
4. P sued for back payments on promise
5. court- moral obligation is enough to be consideration and requires following through on agreement 
c. Restatement 86- Promise for benefit received
i. A promise made in recognition of a benefit previously received by the promisor form the promise is binding to the extent necessary to prevent injustice
ii. A promise is not binding under subsection (1) 
1. if the promissee conferred the benefit as a gift or for other reasons the promisor has not been unjustly enriched
2. to the extend that the value is disproportionate to the benefit
