CON LAW OUTLINE (Prof. Singer)
FEDERAL JUDICIAL POWER

Article III, Sec 2 sets out federal judicial power, which includes cases:

1. arising under the Constitution or the laws of the US (federal question)

2. of admiralty

3. between two or more states

4. between citizens of different states 

5. between a state or its citizens and a foreign country or foreign citizen

Supreme Court’s Original v. Appellate Jurisdiction (Art. III)

· “Original” Jurisdiction of Supreme Court consists of cases “affecting ambassadors, other public ministers and consuls, and those in which a state shall be a party.”

· “Appellate” Jurisdiction – all other cases within the federal judicial power – including diversity cases, federal question cases, and suits to which the US is a party.  

How is the Authority for Judicial Review of Executive Actions Derived?
1. Marbury v. Madison 1803
· Marbury is important for three reasons: 1) creates authority for judicial review of executive actions; 2) establishes that Congress cannot expand the original jurisdiction of the Supreme Court; 3) establishes authority for judicial review of legislative acts by declaring §13 of the Judiciary Act of 1789 unconstitutional
· Holding:  Marbury had a legal right to his commission b/c the president had already signed and made the appointment and didn’t matter that it was undelivered b/c just a technicality.  The court could issue a writ of mandamus to order the executive branch to approve Marbury’s commission, but it would be unconstitutional because court didn’t have appellate jurisdiction. 
· TEST:  To determine if an act of an official is reviewable by the courts must look at the nature of the act.  
· Executive Acts that are not reviewable by the courts:

· “political in nature
· respect the nation (not individual rights), 
· discretionary

· Executive Acts that are reviewable by the courts:

· the legis has imposed, 
· where individual rights are dependant on those acts, 
· ministerial – no discretion 

· On issue of whether mandamus was the appropriate remedy, Marshall holds that mandamus is appropriate where acts by officers that affect individual rights are involved
· On issue of whether the Supreme Court can issue the mandamus, Marshall holds that constitution (Art III, §2, cl. 2) does not allow writs of mandamus to be issued by Supreme Court if acting with original jurisdiction but only appellate jurisdiction.  The Judiciary Act §13, which appears to give the court original jurisdiction, is unconstitutional b/c it violates Art. III and congress cannot expand the original jurisdiction of the supreme court
How is the Authority for Judicial Review of State Judgments established?
Rule: Supreme Court can review state judgments that deal with federal law or US Constitution (§25 of the Judiciary Act of 1789 is constitutional). Review is limited to decisions of highest state court available.
Key Examples:

1. Martin v. Hunter’s Lessee 1816: Court held that the Supreme Court has power to review state judgments for the purpose of establishing uniform interpretations of federal law and the US Constitution and to achieve substantial justice. Constitution creates the Supreme Court and gives Congress the discretion whether to create lower federal courts, so if congress didn’t create lower federal courts then the Supreme Court would be powerless to hear any cases except for the few fitting within its original jurisdiction
2. Cohens v. Virginia 1821: Court held that criminal defendants could seek Supreme Court review when they claimed their conviction violated the Constitution. The court reasoned that state courts could not be trusted to adequately protect federal rights b/c in many states the judges are dependent for office and for salary on the will of the legislature.
Limits on the Federal Judicial Power
Three primary limits: 1) interpretive limits, 2) congressional limits; 3) justiciability limits

1) Interpretive Limits

1. How should the court interpret the Constitution?
· Originalists – judges must use the text (particular provision) itself, th9e structure (other places/clauses) of constitution, or framer’s intent to interpret the constitution. If it cannot be found, then it’s for the legislature to decide the rights. Limit judicial discretion in interpreting the Constitution; democracy means rule by electorally accountable officials and not judges
· Non-originalists – courts may recognize rights implied in the constitution; constitution should evolve by interpretation and not only by amendment; look at broad ideas (free speech, equality, liberty, etc) rather than specific intent.


Example:  Interpreting the Second Amendment:
2nd Amendment:  “A well regulated Militia, being necessary to the security of a free state, the right of the people to keep and bear Arms, shall not be infringed.”
	
	US v. Emerson (Individual rights)
	Silveira v. Lockyer (Collective rights)

	Text
	Text does not say the right of the “militia” to keep and bear arms but the right of the “people”
	“well regulated” suggests that not meant to be unorganized individuals but a regulated army

	Structure
	Location in the constitution – in the bill of rights – suggests individual rights.
Meaning of “people” in 2nd amendment is same as “the right of the people” when used in the exact same phrase in 1st and 4th amendments.
	“the people” is a collective term, and when constitution means individuals it says “persons”

“Militia” refers to state military force b/c other provisions of the constitution that contain the word consistently use it to refer to a state military entity, not to the people of the state as a whole

	Historical Evidence/ Framer’s Intent
	“bear arms” describes a civilian’s carrying of arms...b/c early constitutional provisions or declarations of rights in at least 10 different states speak of the right of the “people to bear arms in defense of themselves and the state”
“well regulated” was understood to be composed of the people generally possessed of arms which they knew how to use per Madison’s Federalist No. 46
Anti-Federalists desired a bill of rights out of concern for individual rights and states rights 
	Historical research shows that “bear arms” customarily relates to a military function, as contrasted with “possess” or “own” arms.
2nd amendment was enacted in order to calm the fears of anti-federalists that the new fed govt would cause the state militias to atrophy by refusing to allow them to arm themselves...and w/o the amendment states would be w/o the authority to provide them with the necessary arms.

	Holding:
	2nd Amendment guarantees to individual private citizens a fundamental right to possess and use firearms for any purpose at all, subject only to limited govt regulation.
	2nd Amendment right to “bear Arms” guarantees the right of the people to maintain effective state militias, but does not provide any type of individual right to own or possess weapons.


2) Congressional Limits on Federal Judicial Power
· “Exceptions and Regulations Clause” (Art. III, Sec. 2, Cl. 2): “In all other Cases before mentioned, the Supreme Court shall have appellate jurisdiction, both as to law and fact, with such exceptions, and under such regulations as Congress shall make.”

· Confers original jurisdiction on the Supreme Court in a small number of cases, and gives Congress the power to limit, but not expand, the court’s jurisdiction.  

3 Views on the Exceptions and Regulations Clause as a Limit to Court’s Appellate Jurisdiction:

1. Narrow view: congress can only give supreme court more or less jurisdiction to redetermine facts

· Congress is limited in its ability to control Supreme Court jurisdiction...“Exceptions” is intended to modify the term “fact”. Framers were concerned with the court’s ability to overturn fact-finding by lower courts, especially when done by juries.  Congress could create an exception to the Court’s jurisdiction for review of matters of fact, but could not eliminate the court’s appellate jurisdiction for issues of law.

2. Middle view: congress can take away (except) certain categories of cases from court’s appellate jurisdiction
3. Broad View: The clause provides Congress with broad powers to remove matters from the Supreme Court’s purview...framers intended such congressional control as a check on the judiciary’s power. 
Example:

1. Ex Parte McCardle 1868: Congress may limit the Supreme Court’s appellate jurisdiction.  When a provision of a Congressional Act, which affirmed the appellate jurisdiction in cases of habeas corpus, was expressly repealed by congress – the court held that this constituted a positive exception that falls within Art III.  (Note: McCardle could have petitioned the Court for an original writ of habeas corpus, rather than appellate review of the Circuit Court’s denial of his petition...Supreme Court has jurisdiction through discretionary review by writ of certiorari.)
2. Ex Parte Yerger: court held that it had authority to review habeas corpus decisions of lower federal courts under the Judiciary Act of 1789. Case involved a newspaper editor’s challenge to the constitutionality of the Military Reconstruction Act. 
“Separation of powers” as a limit on Congress’ authority to limit the appellate jurisdiction of the Supreme Court

Two Views:

1)  separation of powers is appropriately resolved between the president and congress; if the two branches agree then courts only rarely should invalidate their actions

2)  separation of powers is constititutionally mandated and judiciary has a critical role in enforcing its requirements

Rule:  Congress violates separation of powers when it directs the judiciary as to decision making under an existing law and does not apply when Congress adopts a new law. Robertson v. Seattle Audubon Society 1992.
· NOTE:  Congress can change applicable law for cases that are still in the pipeline. However, congress cannot tell judicial branch how it has to do its fact finding job.  E.g. You decided that these facts don’t constitute contributory neg, and congress passes a law that says these are the facts that determine contributory neg. Difference between changing the law and changing how to determine facts is very difficult – large grey area. 
Examples:

1. US v. Klein 1871: Congressional limitations on jurisdiction are unconstitutional if they violate separation of powers by, for example, manipulating the result in a pending case by passing a new statute that divested the court of jurisdiction.  The Act in this case also interfered with the Executive’s exclusive power to pardon, a power granted w/o limit by the Constitution. Note: Klein does not preclude Congress from enacting laws that affect pending cases...so long as the congressional action does not invade the judicial authority to decide cases in accord with the law.  Facts: president pardoned people who didn’t aid the enemy, but congress passed a law to terminate federal jurisdiction over claims to get property back. 
3) Justiciability limits to federal court jurisdiction
Art. III, Sec 2 provides that the “judicial power shall extend to” “cases” and “controversies.”
Types of Justiciability Doctrines:

· “Constitutional” – congress by statute can not override certain matters that can be heard in federal court 

· “Prudential” – congress can override b/c they are not constitutional requirements and based on prudent judicial administration

· “Principles of Avoidance” – Justice Brandeis (Ashwander v. Tennessee Valley Authority) p.31

**Justiciability issues can be raised by any party at any time
Five Justiciability Doctrines:
1. Prohibition of Advisory Opinions
2. Standing – injury in fact, injury fairly traceable, redressability, third party rights
3. Ripeness

4. Mootness

5. Political Question

1. Prohibition of Advisory Opinions Rule: Federal courts cannot issue advisory opinions. (Art. III requirement for “cases and controversies” and courts interprets this language to develop the prohibition of advisory opinions)

Elements:

1. Actual dispute between adverse litigants

· Opinion of the Justices – Sec of State Thomas Jefferson asked the court several questions relating to its neutral position on conflict b/w France and England and the Supreme Court ruled that it could not answer the questions per the constitution.

2. Substantial likelihood that a federal court decision in favor of a claimant will bring about some change or have some effect
3. That the decision will not be subject to review by the Executive (Hayburn’s Case) or Congress (Plaut v. Spendthrift Farm).
· Hayburn’s Case: congressional act that directed the federal courts to decide revolutionary war veterans pension claims, but stated that the Sec of War could ignore the court’s decisions. Court concerned that the parties might not follow the ruling because Sec could refuse to follow the court’s recommendations. Problem: court’s final decision is subject to revision and thus becomes an advisory opinion. 
· Plaut v. Spendthrift Farms 1995: Congressional act that class action securities cases filed under federal statutes that were filed prior to the Supreme Court’s 1991 decision could proceed if the case was permissible under the former law. This act violates separation of powers b/c it requires the courts to reopen cases on which a final judgment has already been rendered – turning those decisions into advisory opinions and violating the Art III principle that the federal courts are empowered to “decide” cases.
· Declaratory judgments: Are justiciable because they would be justiciable as a request for an injunction.

2.  STANDING
**Red flags for standing problem: If there is an executive enforcement being requested or if P is relying on a third party and that party is the subject of government action.

Constitutional standing requirements (Congress cannot override)

1. Injury in fact (actual or imminent harm)

a. Government’s violation of the Constitution is not a judicially recognizable injury. (Allen v. Wright)

b. Abstract stigmatic injury is not a judicially recognizable injury. (Allen v. Wright)

c. Aesthetic environmental rights are judicially recognizable injuries  BUT the P must use the area affected by the challenged activity and not just an area roughly “in the vicinity.” (Lujan v. Defenders of Wildlife)

i. Compare: Federal election commission v. Akins – finding Congress created a right to information about elections and allowed a broad citizen suit for not releasing information.

d. Speculative future injury is not enough (City of L.A. v. Lyons – even though P had been injured by chokeholds in the past there was no evidence that he would be in the future so he could not request an injunction to prevent chokeholds)

i. Multiple past occurrences would have been sufficient.

e. Distance from injury: A P cannot challenge a gerrymandering claim if he does not live in the district. (U.S. v. Hays)

2. Injury must fairly traceable to D’s unlawful conduct (causation). 
a. Causation cannot be too attenuated or depend on the independent actions of third parties. (Allen v. Wright – finding that an unlawful IRS tax exemption was not a cause of racially segregated schools)

3. Redressability: P must allege that a favorable federal court decision is likely to redress the injury.  
a. Where the vindication of the right requires the independent action of a third party, there is no redressability. (Allen v. Wright & Lujan v. Defenders of Wildlife)

b. Cannot challenge prosecutors to go after child support because even if P wins she cannot necessarily collect child support. (Linda R.S. v. Richard D.)

Prudential Standing Requirements (Congress can override by statute b/c not derived from constitution but from judge’s view of prudent judicial admin.)

1. No third party rights. A party generally may assert only his or her own rights and cannot raise the claims of third parties not before the court.  P must be within the zone of interests protected by a statute – applies mainly to administrative agencies.  *Remember the third-party litigant must still be injured in some way, but he is invoking the rights of others.

· 2 factors: closeness of relationship and genuine obstacles to third party asserting the right in court  
2. No common taxpayer grievances. A P may not sue as a taxpayer who shares a grievance in common with all other taxpayers.  Remember there must be a specific injury to P.
Injury in Fact Examples:
1. Allen v. Wright 1984: No Standing. Court dismissed P’s first claim of injury from IRS’s grant of federal aid to discriminatory private schools as too abstract and insufficient to give standing b/c a right to have the govt act in accordance with law is not sufficient, standing alone, to confer jurisdiction on a federal court.  The second injury – parent’s diminished ability to have their children educated in racially desegregated schools - is not fairly traceable to the alleged unlawful conduct – IRS’s grant of tax exemptions to some discriminatory schools. Court also concluded that it is speculative whether withdrawal of a tax exemption would cause any particular school to change its policies; or cause parents to transfer their children to public schools.  Membership in a minority group is not alone sufficient to afford standing against conduct which denigrates that minority group – standing requires litigants to have been personally denied equal treatment.
2. City of Los Angeles v. Lyons 1983: No Standing.  Individual who was subject to past police chokehold failed to satisfy injury-in-fact requirement for injunctive relief since he could not demonstrate a real or immediate threat that he would be subject to a chokehold in the future.  An injunction prevents D from doing something from this point on.  If he was seeking damages, he would have standing.
3. Lujan v. Defenders of Wildlife 1992: No Standing. Court held Plaintiffs’ past trips and general intention to return to project areas in future to observe endangered species failed to demonstrate injury in fact where plaintiffs had no concrete plans to revisit the affected areas.  It further concluded that there was no evidence that damage to the species will inflict imminent injury on members of Defenders of Wildlife.  As to Redressability, the court said that an injunction is unlikely to stop the projects that endanger certain species since American aid to these projects makes up a small percent of the cost of the project. Endangered Species Act provision that establishes “citizen suits” that confer standing on citizens that would not otherwise be able to allege injury in fact – is unconstitutional.  
· Aesthetic environmental rights are judicially recognizable injuries  BUT the P must use the area affected by the challenged activity and not just an area roughly “in the vicinity.”

· Compare: Federal election commission v. Akins – finding Congress created a right to information about elections and allowed a broad citizen suit for not releasing information.

4. United States v. Hays 1995: No Standing. Plaintiffs who did not live in allegedly “gerrymandered” district could not show injury-in-fact to litigate claims of racial gerrymandering. (counter: people living outside of the district are injured b/c gerrymandered outside the district.)
5. Federal Election Commn v. Akins 1998: Standing. Where Congress creates a statutory right to information, the failure to receive such information counts as injury in fact.
Redressability & Causation Examples:

1. Linda R.S. v. Richard D 1973: No Redressability. Unmarried mother lacked standing to challenge state policy of refusing to prosecute fathers of “illegitimate” children for failure to pay support, since it was “at best. . . speculative” whether prosecution would result in payment from father.
2. Warth v. Seldin 1975: No Redressability. Low income residents who wished to live in suburb lacked standing to challenge suburb’s exclusionary zoning practices because they could not demonstrate that appropriate housing would be constructed even if the zoning ordinance were struck down.
3. Simon v. Eastern Kentucky Welfare Rights Org 1976: No Causation. Low income individuals denied medical care by tax exempt hospitals lacked standing to challenge IRS ruling reducing the amount of free care such hospitals were required to provide because plaintiffs could not show that their denial of medical care was fairly traceable to the IRS’ ruling.
4. Duke Power v. Carolina Environmental 1978: Standing. Individuals who lived in vicinity of  nuclear plant had standing to challenge constitutionality of federal Act limiting liability of power company in the event of nuclear accident (1) because exposure to radiation, thermal pollution and fear of a major nuclear accident satisfied injury-in-fact; and (2) plaintiffs showed that but for the Act, the nuclear plant would not be built.  Note:  After finding standing, Court upheld the constitutionality of the Act.
Third Party Examples:

1. Singleton v. Wulff 1976: STANDING.  Court allowed plaintiffs to raise third party rights where the relationship between the physicians and patients is sufficiently close to make the physicians proponents of the challenge to the law; and where genuine obstacles exist to the women’s ability to bring the case herself.  Rights concerning pregnancy and abortion fit within the category of “capable of repetition yet evading review” since the case becomes moot once the pregnancy has advanced beyond the point where the abortion is safe or practical.
2. Barrows v. Jackson: STANDING. In a breach of contract action for allowing nonwhites to occupy property, D raised the rights of blacks to rent and own property. Court concluded that it would be difficult if not impossible for the persons whose rights are asserted to present their grievance before the court.
3. Craig v. Boren: STANDING. Bartender was permitted to challenge a law prohibiting male customers from buying beer until age 21, since vendors and those in like positions have been uniformly permitted to resist efforts at restricting their operations by acting as advocates for the rights of third parties who seek access to their market or function.

4. Gilmore v. Utah: No Standing. Mother of death row inmate had closeness of relationship but since the inmate could have asserted his own right and didn’t, no standing. 

5. Elk Grove Unified v. Newdow: No Standing. Father tried to challenge pledge of allegiance as next friend of daughter, but superior court order enjoined him from suing as next friend; and US Sup Ct said that father lacked standing b/c interests of the father and child were not parallel
3.  RIPENESS
· Concern: matters that are premature b/c alleged injury is speculative and might not ever occur. 
· Generally forbids pre-enforcement review.  Exception: Pre-enforcement review will be allowed when: 1) There is a question appropriate for legal review without factual dispute because you wouldn’t have a factual record in cases of pre-enforcement. 2) They weigh the hardship on P. (Abbott Labs v. Gardner – hardship of having to either reprint all their labels for nothing or not change them and risk prosecution) 

Ripeness Factors: 
1) Fitness of the issues for judicial decisions and 
2) Hardship to parties of withholding court consideration

· Depends on your view of judicial review – if you think courts should conserve their resources then you’re likely to apply ripeness and standing doctrines rigorously. On the other hand, if you think these doctrines are mostly prudential and that federal courts should decide issues, then you would probably not apply strict doctrines of ripeness…justices with different philosophies over time.

Examples:
· Poe v. Ullman: Not Ripe. Ps challenged state statute that prohibits the use of contraceptives and giving of medical advice but statute had only been enforced once in 100 years and court found no immediacy to the controversies.  The mere existence of a state penal statute would constitute insufficient grounds to support a federal court’s adjudication of its constitutionality in proceedings brought against the state’s prosecuting officials if real threat of enforcement is wanting.

· Abbott Laboratories v. Gardner: Ripe. Drug companies challenged a law that would have required them to print the generic name of a drug on all labels and ads containing the drug’s trade name.  Court found that P was on the horns of a dilemma – either comply with a new law at great expense, or refuse to comply and run the risk of being put out of business. P should not be required to incur such risk w/o the ability to file suit. The issue was purely legal involving an agency’s statutory authority – whether the agency commissioner exceeded his authority.
· United Public Workers v. Mitchell: sought declaratory judgment against govt practice that prevented federal EEs from participating in political campaigns based on 1st amendment rights; court held not ripe b/c the EEs didn’t participate in any political campaigns. Anticipated harm must be specific.
4.  MOOTNESS

· Derived from Art III’s prohibition against federal courts issuing advisory opinions.  If a case is moot, there no longer is an actual controversy b/w adverse litigants.

Three Exceptions to Mootness
1) Wrongs “capable of repetition but evading review”: where injury is likely to recur in the future and it’s possible that it could happen to P again, and it is of such a short duration that it likely always will evade review then not moot.  

· Elections (Moore v. Ogilvie)

· Pregnancy (Roe v. Wade)

· Law student who is first denied but later admitted does NOT qualify because he will never apply to law school again once he graduates, and elections and pregnancies will happen again to the same people. (Defunis)

2)  Voluntary Cessation: where D voluntarily ceases the allegedly improper behavior but is free to return to it at any time then not moot.  If no reasonable chance that D could resume the offending behavior then moot.  

· Rule: case might become moot if subsequent events made it absolutely clear that the allegedly wrongful behavior could not reasonably be expected to recur.  Burden of persuasion is on the party asserting mootness.

3)  Class Action Suits: class of unnamed persons acquired a legal status separate from the interest asserted by the plaintiff and so long as the members of the class have a live controversy the case can continue.
· Class action suits are the way to get other people’s claims before the court. Justification for saying as long as some members of the class have live claims, then the fact that the named representative’s issue is moot, shouldn’t hurt the other members of the class.

Where there is a hard or close question, your view of justiciability doctrines will sway you one way or the other:

· Blackmun thinks the justiciability doctrines are about creating more functional and practical court systems…so exceptions to doctrines are okay.

· Counterview:  For Scalia, justiciability doctrines raise issues about “separation of power” and courts not overstepping its bounds.  Creating exceptions to justiciability doctrines is not a good idea.  

“Capable of Repetition yet Evading Review” Examples:

· Moore v. Ogilvie: NOT MOOT. the suit challenging election rules was not moot b/c even though the 1968 election was over, the issue remains and controls future elections.
· Roe v. Wade: NOT MOOT. plaintiff was no longer pregnant – b/c pregnancy litigation would never survive much beyond the trial stage, pregnancy often comes more than once to the same woman
· DeFunis v. Odegaard: MOOT.  DeFunis’ case was moot b/c he was already a 3rd year law student by the time the case reached the supreme court and did not fall within the exception of a wrong capable of repetition but evading review b/c 1) DeFunis will never have to go through the law school’s admissions process again – no repetition; 2) issue will not evade review in the future – as others can challenge the school’s admissions policies.

Voluntary Cessation Example: 

· Friends of Earth v. Laidlaw Environmental Services: Laidlaw came into compliance with the Clean Water Act’s limits for mercury discharges by shutting the offending plant.  Court held that the case was not moot b/c of voluntary compliance where the behavior is capable of being repeated.  The burden is on the party claiming mootness to demonstrate to the court that the behavior cannot be repeated.
Class Action Example:
· US Parole Commn v. Geraghty: Court held that a class action suit does not become moot upon expiration of the named plaintiff’s substantive claim, even though class certification has been denied.  The proposed representative retains a personal stake in obtaining class certification sufficient to assure that Art III values are not undermined.  Court found that P had a sufficient stake in the outcome of the litigation b/c the matter might reoccur as to him, as well as b/c it was capable of repetition yet evading review. 
Political Question Doctrine
If a case presents a “political question” then it will be dismissed and court can never hear the issue.
Four Kinds of Political Question Cases:

A.  Cases under the Republican form of government clause (Art IV, § 4) 
· US shall guarantee to each state a republican form of government (where people would elect representatives and they would make the laws). 
B.  Challenges to president’s conduct in foreign policy (Goldwater)
C.  Challenges to impeachment and removal process (Walter Nixon v US)
D.  Challenges to partisan gerrymandering (Vieth v. Jubelirer)
6 Tests for Political Question (Pick One):

1. a textually demonstrable constitutional commitment of the issue to a coordinate political dept  (Does this text of the constitution assign this issue to some other branch of govt? issue in Nixon v. US and Powell v. McCormick.  Most people concede that this factor makes sense.)

2. lack of judicially discoverable and manageable standards for resolving it (e.g. court doesn’t have a workable test to decide what the election districts should be, such as Vieth v. Jubelirer)
3. impossibility of deciding without an initial policy determination of a kind clearly for nonjudicial discretion (legislative outcome)
4. the impossibility of a court’s undertaking independent resolution without expressing lack of the respect due coordinate branches of the govt (impede upon other branches)
5. an unusual need for unquestioning adherence to a political decision already made  (prior political decisions)
6. the potentiality of embarrassment from multifarious pronouncements by various departments on one question

· Disagreement between Congress and President over whether to rescind a treaty was found a political question under this factor. (Goldwater v. Carter)

Areas where political question doctrine has been applied other than apportionment cases:

1) Congressional Self-Governance

2) Foreign Policy

3) Impeachment

Two Sides to Political Question Doctrine:

1. Opponents: No constitutional question ought to be left to final decision by the other branches. Federal courts have to decide all constitutional questions assuming all other Justiciability reqs are met.

2. Proponents: there are some constitutional doctrines that the constitution commits to other branches of the govt; other constitutional questions are not well-suited for judicial decision; judiciary may undermine its own credibility as arbitrator of constitutional issues by hearing issues.
Malapportionment (non-justiciable) Examples
· Colegrove v. Green 1946: challenges to malapportionment under the Guarantee Clause (Art IV, Sec 4)(US will guarantee to every state a republican form of government) are non-justiciable.
· Exception for race claims about re-districting - race-based apportionment. Standard is whether racial considerations predominate.  
· Baker v. Carr 1962: NO POLITICAL QUESTION - Ps brought equal protection claims against the Tenn electoral districts.  Ds argued that apportionment cases only involve rights resting on the guaranty clause and are therefore non-justiciable. Court held that P’s claim did not implicate the guaranty clause which focuses on relationship b/w judiciary and other branches of fed govt, and not the judiciary’s relationship to states.  Equal Protection claims are “not textually committed to another branch.” 
· Frankfurter Dissent: complaint is guarantee clause issue disguised as equal protection claim. voters are dissatisfied with Tenn’s basis of representation and want court to decide among competing bases of representation. 

· Vieth v. Jubelirer 2004: Commonwealth of Penn drew redistricting maps in such a way that favored the majority Republican party. Vieth, a democrate, challenged the redistricting as unconstitutional political gerrymandering.  Court held that no judicially discernable and manageable standards for adjudicating political gerrymandering claims, so these are non-justiciable. 
Congressional Self-Governance Examples (“textually committed”)
· Powell v. McCormack: NO POLITICAL QUESTION - court held that the constitution does not commit to Congress a blanket authority to determine whether to seat a member-elect, the courts are not barred from deciding the issue. Art I, § 5 commits to Congress only the authority to judge the qualifications enumerated in the constitution.  Under Art I § 2 the House can only exclude elected representatives if they fail to meet the standing requirements of age, citizenship and residence so the House of Reps’ exclusion of Powell was unconstitutional.
· US Term Limits Inc v. Thornton: Under Powell v McCormack, Supreme Court held that states cannot set term limits for members of Congress – Art. I sets the only permissible qualifications for members of Congress.
Impeachment Example:
· Nixon v. U.S. 1993: POLITICAL QUESTION.  Court held that the issue of whether the practice of a Senate Committee hearing evidence against an individual who has been impeached is constitutional under the Trial Clause (Art I, §3, cl 6) was non-justiciable issue b/c the power to try all impeachments is textually committed to Senate.
Foreign Policy Example:
· Goldwater v. Carter 1979: POLITICAL QUESTION. court held that the senate’s role in terminating treaties is a non-justiciable political question b/c it involves a foreign policy decision of the president and potential commitments of military troops.  Constitution says that the Senate should ratify treaties but says nothing about rescission or termination of treaties.  President and congress should resolve the dispute among themselves.  Concurrence: case is not ripe b/c neither the Exec or Legis has yet asserted its authority – no controversy yet.
Federal Executive Power
Art. II states “the executive Power shall be vested in a President of the United States”

A. Inherent Presidential power:

· Article II does not limit the President to powers “herein granted.” However, courts have limited the executive power.

· The President’s power has to come from the Constitution or from an Act of Congress. (Youngstown) (contested by Jackson’s categories below)

1. Constitutional provisions: 

· Take care that the laws be faithfully executed.  Not make laws, that is left to Congress.

· Commander-in-chief

· The Executive power shall be vested in the President.

Justice Black wants to limit that power to what is provided for in the Constitution and by Acts of Congress. (Youngstown)

2. Youngstown’s three categories of executive action

· President acts with congressional authorization (express or implied)

· President then possesses all the power of his own, plus all the power that Congress can delegate.

· Supported by the strongest presumption, and given the widest latitude of judicial interpretation.

· Only invalid in areas that are left to the states or matters of individual rights being infringed.

· Twilight zone ( where congress is silent or spoken inconsistently
· Case by case analysis depending on times (war, individual liberties, etc)

· President acts contrary to the express or implied will of Congress – presidential power is “at its lowest ebb”(Youngstown)

· Presumed invalid unless Congress is acting unconstitutionally.

· Look not only at the current situation but previous Acts of Congress on the same topic and failed attempts at legislating to see whether Congress has impliedly disapproved.

· In cases of emergency, there is an open question as to whether the President can act when Congress doesn’t have the chance to.  Youngstown opinions:

· Black (majority) would say no because President needs express authority from the Constitution or Congress.

· Frankfurter and Jackson would say he can probably act unless Congress says otherwise.

· Policy: President is in a better situation to act quickly.


Youngstown Sheet & Tub v. Sawyer:  
· Rule: the power of the president is limited to that granted in the Constitution plus any power that Congress decides to grant him.  
· Holding: The president was NOT acting within his constitutional power when he issued an order directing the Sec of Commerce to take possession of and operate most of the Nation’s steel mills.  There was no statute nor constitutional provision that authorized the president’s action and not within his power as commander in chief of the armed forces or in his power to ensure that “laws be faithfully executed.”
· Under the constitution, Congress makes the laws and not president
· Congress has expressly (or impliedly) not authorized the use of the seizure technique to solve labor disputes in order to prevent work stoppages.

· Justice Jackson’s 3-part framework of situations where the president may doubt his powers (Case-by-case approach):

1. President acts with congressional authorization (express or implied)

2. “Twilight zone” where congress is silent or inconsistent

3. President acts contrary to the express or implied will of Congress 

· Both sides of an issue can use Youngstown because four justices articulate positions that there is no inherent executive authority (Black and two other justices he’s writing for and maybe Black) and five justices articulate positions that there is some inherent executive authority.

Hamdi v. Rumsfeld 2004: the executive branch does not have authority to detain citizens who qualify as “enemy combatants.”

· Holding: President was authorized to detain Hamdi b/c congress had authorized via the Authorization for Use of Military Force (AUMF) Act.

· Hamdi’s position was that the Non-Detention Act requires a specific authorization of detaining people and the AUMF doesn’t specifically allow president to detain people. This is the specific problem that congress was responding to in the Non-Detention Act.
B. Foreign Policy
1. Treaties: an agreement between the US and foreign country; negotiated by President and is effective when ratified by two-thirds of the Senate.

a. State laws that conflicts with treaties are invalid.
b. If conflict between a treaty and a federal statute, the one adopted last controls.

c. Treaties that conflict with the constitution are invalid.
2.  Executive Agreements
a. Def: an agreement between U.S. and foreign country that is effective when signed by the president and head of foreign nation. No senate approval is required. Constitution doesn’t explicitly authorize the president to use exec agreements.

b. Executive agreements v. executive orders: exec agreement creates a binding commitment with another country whereas executive orders concern domestic affairs

c. Executive agreements may be used for any purpose. Anything that can be done by a treaty can be done by an executive agreement. 
d.  Executive agreements prevail over conflicting state laws; but never over federal laws or the Constitution.
· Textualist argument against exec agreements: treaty does the same thing and since it has the senate approval then executive agreement is unconstitutional.  If constitution sets forth one procedure and none others then its meant to exclude other procedures like the exec agreement (Line Item Veto majority; Legislative Veto case) 

· Counter-argument: congress has implicitly approved of the executive agreements in the past via the International Claims Settlement Act.  Argument that where congress has spoken in the past, then a procedure can be used in the past. (Frankfurter, Jackson). Falls within Jackson’s first category – president acting within congress approval.

· Dames & Moore v. Regan: court held that an executive agreement that brought about settlement of all claims by US nationals against the Iran govt was constitutional. Court reasoned that these types of agreements were an established international practice, and congress has implicitly approved of this practice by creating a procedure to implement future settlement agreements – International Claims Settlement Act and International Claims Commission – which has power to make final and binding decisions on claims by US nationals against settlement funds.

· Broad holding for Dames: when major foreign policy dispute, the president can act unilaterally through an executive agreement

· Narrow holding for Dames:  congress can give president the power to settle foreign disputes by executive agreement 

3.  President has broad powers as commander in chief to use American troops in foreign countries.
There is power over foreign affairs expressly given to either the president or to congress but the court has recognized an implicit power of both branches over this domain.

· Difference between foreign policy and domestic affairs 

· Whether sep of powers principles apply differently where subject is foreign v. domestic affairs.  If so, how do courts decide what is foreign v domestic?

· Youngstown majority and dissent disagreed over this

· Hamdi majority and dissent discussed this

· Precedent for distinction on foreign and domestic affairs – Curtiss-Wright and Dames & Moore

· Broad holding of Curtiss-Wright: president has inherent/plenary power to act in foreign affairs matters.

· US v. Curtiss-Wright Export Corp 1936: within foreign affairs arena, the president has broader powers compared to domestic affairs where his powers are limited to those enumerated in the constitution. A narrow holding for Curtiss-Wright would say that Congress has more power to delegate to the President in foreign affairs than in domestic affairs. A broad holding would say that the President has plenary powers in the area of foreign affairs. 
· Critique of Majority:

· If Sutherland were correct, there would have been no reason for the Constitution to enumerate any powers in the area of foreign affairs; all powers would exist automatically as part of national sovereignty.  Framers intent was that president, like all branches of the federal govt, have limited powers and not expansive inherent authority

C.  Domestic Affairs

1. Appointment and removal power
Appointments Clause, Art. II, § 2, cl. 2, states that principal officers must be appointed by the president “with the advice and consent of the senate.”  

a. Who may possess the appointment power?

1. President appoints ambassadors, federal judges, and principal officers of the US.  Senate must confirm the nomination.
2. Congress may vest the appointment of inferior officers in the president, heads of departments, or in lower federal courts. 
3. Congress cannot give the appointment power to itself or to its officers. Art II, § 2. Unless it is to a post where they are working for congress.

How to determine if an officer is a principal or inferior officer?

· the nature and extent of the official’s duties, and whether or not they include policymaking functions
· the amount of independence and source of supervision, eg. Whether the official answers directly to the president, to a principal officer, or to someone lower in the govt hierarchy
· the position’s tenure in terms of whether it is continuing, temporary, or intermittent, and the circs under which the official may be removed
b. Removal power
1.  There is no provision of the Constitution concerning the president’s authority to remove executive branch officials. Unless removal is limited by statute, the president can fire any executive branch official.  
· There are some “purely executive” officials who must be removable by the president at will if he is to be able to accomplish his role. Myers

2.  Congress can limit removal by statute if: 1) it’s an office where independence from president is desirable; 2) the statute must not prohibit removal, but can limit removal to good cause even for an officer who is ideally independent from president
· Congress cannot participate directly in the removal of executive or judicial officers other than through impeachment. Congress may assign removal authority to an executive official other than the president.  Congress may provide that a particular executive branch official be removed only for cause, unless the nature of the position makes it essential to the president’s proper execution of his Art II powers that the officer be removable at will. Morrison v. Olson.
· Congress cannot reserve for itself the power of removal of an officer charged with the execution of the laws. Ensuring the execution of the laws is a power left to the executive, and Congress retaining the power to remove an officer charged with executing the laws in effect means Congress has retained control over the execution of the act, which is an executive function. 
Appointments & Removal Example:

· Morrison v. Olson: Since the independent counsel is an inferior officer, a law giving judges the authority to appoint an independent counsel did not violate the constitution. Independent counsel’s alleged limited tenure, limited duration, limited jurisdiction, and subject to removal by Atty Gen all point to an inferior category. 

· Scalia’s Counterargument: she has full power of AG in her jurisdiction; president’s power to terminate her appt is limited – principal officers can be terminated at-will; inferior officers must be removed by good cause; she has powers that AG doesn’t have – such as claim of privilege, etc…; 

· Olson’s alternative argument:  Even if she’s inferior, then clause doesn’t empower congress power to replace outside exec branch (via 3 judges)

· Majority says that the text of the clause doesn’t support this view.  It’s not in the text, so it must be okay.  “as they think proper” language in the clause suggests that congress if proper can appoint people among branches…

· 2nd Issue: whether powers of Special Division violate Art III.  Generally, executive or administrative duties of a nonjudicial nature may not be imposed on judges holding office under Art III.  However, majority says that Congress has power to vest the appointment of officials in the courts of law under the Appointment Clause (an independent source of authority for judicial action).
· Special Division’s exercise of various powers does not pose any threat to the “impartial and independent federal adjudication of claims within the judicial power of the US” b/c: 1) Act gives the Spec Div no power to review any of the actions of the indep counsel or actions of the AG so no risk of partisan or biased adjudication of claims re indep counsel by that court. 2) Act prevents members of Spec Div from participating in any judicial proceeding concerning a matter which involves the exercise of such indep counsel’s official duties

· 3rd Issue: whether Act’s limit on termination for just cause interferes with president’s exercise of his constitutional authority.  Majority says No; doesn’t see how the president’s need to control the exercise of the indep counsel’s discretion is so central to the functioning of the executive branch as to require as a matter of con law that the counsel be terminable at will by the president

· Bowsher: court held that “Congress cannot reserve for itself the power of removal of an officer charged with the execution of the laws except by impeachment.” UNCONSTITUTIONAL.

· Myers: statute provided that certain postmasters could only be removed by Pres with advice and consent of Senate. UNCONSTITUTIONAL

· Humphry’s Executor:  statute restricting Presidential removal of FTC for cause; court held whether congress can condition the president’s removal by fixing a definite term and for just cause depends on character of the officer.  CONSTITUTIONAL.

· Wiener:  Claims Commissioner protected against arbitrary removal by president; CONSTITUTIONAL.

· Majority’s synthesis for these cases: restrictions on removal are okay where officials need independence or designed to operate independently of the president, and so long as congress does not interfere.  Underlying view of separation of powers – some overlap btw branches is good and permits other branches to have some control over the president. More flexible.
· Dissent’s synthesis for these cases: congress can restrict president’s ability to remove an executive official only when that official doesn’t perform a core executive function. Underlying view of separation of power – three branches should not overlap at all.

2. The president has absolute immunity to civil suits for money damages for anything done while in office. Nixon v. Fitzgerald
· President does not have immunity for acts that occurred prior to taking office. Clinton v. Jones
How can the president be held personally liable?

· Informal mechanisms: reelection, congress oversight, press scrutiny

· Criminal/Civil Liability:  President is entitled to absolute immunity from damages liability predicated on his official acts. Richard Nixon v. Fitzgerald. President is not immune from civil litigation damages that arose from events that took place before he took office. 

· Impeachment: congress can force the removal of the President, Vice-President, Supreme Court justices, lower federal court judges and any other office of the U.S. for treason, bribery, or other “high crimes and misdemeanors.”  Impeachment is a non-justiciable issue.

3.  Executive Privilege protects presidential papers and conversations, but such privilege must yield to overriding needs for the information.
a.  With respect to executive privilege the court will perform a balancing test and will have to weigh the executive interests against the judicial interests (separation of powers analysis). Cheney test: whether there would be unwarranted impairment of another branch in the performance of its constitutional duties.

· The court will give more deference to the executive when he is claiming a privilege on the ground of a military or diplomatic secret. The scope of the executive privilege will be broader when the trial is civil and will be more narrow when the trial is criminal in nature. 
· United States v. Nixon (where special prosecutor subpoenaed tapes, the court said that executive privilege must yield to the need for evidence in a criminal trial.) President Nixon was subpoenaed to produce tape recordings of his conversations and he refused on grounds of executive privilege.  Court held that allowing executive privilege to withhold info for criminal trials would cut into the guarantee of due process of law and impair the basic function of the courts.  Absolute, unqualified privilege would impede the primary constitutional duty of the judicial branch to do justice in criminal prosecutions. Generalized need for confidentiality without evidence of greater need (e.g. protecting military, diplomatic, or sensitive national secrets.) cannot prevail over fundamental demands of the criminal justice system.  
· Cheney v US 2004: Civil suit claimed that energy task force chaird by VP Dick Cheney violated the federal advisory committee Act by holding secret meetings. P received a discovery order, and D sought writ of mandamus to stop enforcement of the discovery order. Ct of Appeals denied the writ and Sup Ct remanded after considering: difference between civil and criminal suits, importance of separation of powers analysis, writs of mandamus only for exceptional circs amounting to a judicial “usurpation of power” or “clear abuse of discretion”
Separation of powers concerns: 

a. Aggrandizement: One branch is attempting to aggrandize its power.

1. Executive has aggrandized its power: Nixon, Hamdi, Youngstown, Meyers, Clinton

2. Executive did not aggrandize its power: Curtiss-Wright, Dames & Moore

b. Encroachment: The aggrandizing branch is encroaching on someone else’s responsibility.

1. Encroachment on the executive: Morrisson, Cheney, Chadha

2. Encroachment on Congress: Chadha, Lujan dissent

c. Accountability: One branch is passing the buck.

1. Congress: Clinton, Mistretta, non-delegation doctrine.

d. Incongruity: A branch is working in an inappropriate area or is there an improper mixing of functions.

1. Mistretta – sense that the sentencing commission was performing multiple roles.

2. Baker v. Carr, Chadha (concurrence)

Congress’ Power
A.  Congress authority to act

1.  Congress may act only if there is express or implied authority

· State and local governments can do anything except for what’s prohibited by constitution (states have police power)
· Congress can DECLARE WAR & FUND the ARMY
2.  Necessary and proper clause (Art I, § 8) provides Congress can adopt laws that are necessary and proper to carry out its authority. 
· Necessary and Proper Clause (Art. I, § 8, cl 18) Congress has power to “make all laws which shall be necessary and proper for carrying into execution the foregoing powers and all other powers vested by this constitution in the government of the United States, or in any department or officer thereof.”

· Gives national govt substantial discretion in implementing its enumerated powers.  Empowers Congress to provide the coordinate branches with the means to carry out their respective constitutional responsibilities.  (e.g. through the creation of administrative agencies, congress provides a “necessary and proper” means through which the president can see that the laws be “faithfully executed.”)
· TEST:  Once you identify an enumerated power that might be relied upon by Congress, invoke the necessary and proper clause – congress may use any means that is 1) rationally related to the exercise of the enumerated power, and 2) not specifically forbidden by the constitution.
· McCulloch v. Maryland 1819: while the national government may act only pursuant to an enumerated power, and despite the fact that the Constitution does not specify a grant of power to charter a bank or a corporation, the Constitution vested Congress with the authority to select reasonable means through which to exercise its constitutional responsibilities.  The creation of a national bank was a reasonable means to effectuate its granted powers.  McCulloch v Maryland said congress can chose any means not prohibited by the constitution to carry out its constitutional authority. 
· McColloch states: “Let the end be legitimate, let it be within the scope of the constitution, and all means which are appropriate, which are plainly adapted to that end, which are not prohibited, but consist with the letter and spirit of the Constitution, are constitutional.”  The "end" Marshall refers to in McColloch must be one of Congress's enumerated powers from Article I, Section 8. The "means" must not be prohibited by any other part of the Constitution.
3.  Taxing, Spending & Commerce Clause Powers

A.  Congress may tax and spend for the general welfare

· Art. I, § 8 states that “congress shall have power to lay and collect taxes, duties, imposts and excises, to pay the debts and provide for the common defense and general welfare of the US; but all duties, imposts and excises shall be uniform throughout the US.”

· Spending Power:  Congress may “provide for the common defense and general welfare of the United States.” Congress cannot regulate in a particular area merely b/c it providing for the general welfare but only taxing and spending may be done for the general welfare.
· Conditional Spending: congress may place conditions on its spending power as a kind of regulation. Conditions placed upon the doling out of federal funds are usually justified under the “necessary and proper” clause.

· Dole Test for when congress can use spending power to attach conditions on grants to states (NEED ALL):
1. federal spending must be in pursuit of the general welfare (deference to congress)

2. expressly stated condition (“Informed consent” - unambiguously enabling states to exercise their choice knowingly with recognition of consequences of their participation)

3. conditions on federal grants must be related to purposes for which the funds are expended (e.g. safe interstate travel) O’Connor’s Dissent in Dole
4. not coercion (test: how vital is the money and how much money is it?) (purpose: financial incentives can be so powerful that they cross a line) (in Dole, a relatively small percentage of highway funds were at stake so no coercion.)

**For exam, if you see federal funds involved, then two possible sources of authority – commerce and spending power

Examples:

· US v. Butler 1936: court held that congress could spend for whatever purpose it wished so long as the general welfare was being served b/c spending (and taxing) powers are themselves enumerated powers that are separate and distinct from other powers in Art I, §8. Case involved the validity of the Agricultural Adjustment Act of 1933 (sought to raise farm prices by cutting back agricultural production).  Congress cannot regulate in a particular area merely b/c it providing for the general welfare but only taxing and spending may be done for the general welfare.
· South Dakota v. Dole 1987: in order to prevent drivers under 21 from drinking, congress withholds federal highway funds from states that permit individuals younger than 21 to purchase or possess in public any alcoholic beverages. S Dakota attacked the statute on grounds that it interferes with its own exclusive powers under both the 10th and 21st Amendments. Court upheld the statute as within the court’s conditional spending power. Only if, by the use of the conditional spending power, congress induced the states to pass laws that would themselves violate the constitutional rights of individuals would that congressional action be unconstitutional.
· O’Connor Dissent: law is an attempt to regulate the sale of liquor, which is reserved to the states. Establishment of a national min drinking age is not sufficiently related to interstate highway construction to justify so conditioning funds appropriated for that purpose. Need a more direct nexus b/w the funds’ purpose and the conditions.  And, 21st amendment reserves the regulation of alcohol to the states exclusively
· (Counter: if you expand the purpose of disbursing federal highway funds beyond construction and maintenance, to helping provide a safe and efficient interstate transportation system, then the rule is related b/c keeping alcohol away from underage drinkers will have the effect of reducing the number of these persons driving while intoxicated on interstate highways, thus making roads safer)
· Sabri v. US 2004: Sabri (D) moved to dismiss the indictment on the ground that §666(a)(2) (which imposes federal criminal penalties on anyone who “corruptly gives, offers, or agrees to give anything of value to any person, with intent to influence or reward an agent of an organization or of a state, local or Indian tribal govt...over $5K or more) is unconstitutional for failure to require proof of a connection b/w the federal funds and the alleged bribe as an element of liability.  8th Cir held that there was nothing fatal in the absence of an express requirement to prove some connection b/w a given bribe and federally pedigreed dollars, and that the statute was constitutional under the Necessary and Proper Clause in serving the objects of the congressional spending power.


B.  Commerce Clause
· Commerce Clause (Art. I, § 8, cl. 3) provides that “the congress shall have power...to regulate commerce with foreign nations, and among the several states, and with the Indian tribes...”
· Initial interpretation: 

· Commerce: Power extends to navigation because commerce between nations mostly involved shipping by water. (Gibbons)

· Among the states: Power may extend slightly into the states when something is affecting more than one state, but may not affect purely intrastate commerce. (Gibbons)

· Key Interpretation of Commerce Clause: Gibbons v. Ogden 1824: congress cannot regulate matters that are completely internal to a state under the commerce clause.  Two principles: 1) Broad commerce clause power to regulate things in a single state that affect other states; and 2) retaining sphere within states that don’t affect other states. (Issue: that sphere of state sovereignty has shrunk over time as what happens in states begin affecting other states)
· 1890’s to 1937: Limited commerce power

· Commerce: Manufacturing and production are not considered commerce because they only indirectly affect interstate commerce, so the government has no power to prevent manufacturing monopolies. (U.S. v. Knight)

· Indirect: No matter how substantially an activity affects interstate commerce, if it only does so indirectly (such as coal production), Congress has no power to affect it under the commerce clause. (Carter Coal)

· Matters that indirectly affect interstate commerce, even if the raw goods come from out of state, like the hours and wages of poultry employees, cannot be regulated under the Commerce Clause (Schechter Poultry)

· Interrelation: Whenever the interstate and intrastate transaction of carriers is so related that regulating one means regulating the other, Congress can regulate. (Houston – regulating railroad rates)

· Tenth amendment limits on Congress’ power: The powers not delegated to the U.S. by the Constitution, nor prohibited by it to the States, are reserved to the states respectively, or to the people.

· Congress may not interfere with local state activities under the guise of regulating interstate commerce. (Hammer v. Dagenhart – finding invalid a statute preventing interstate sale of goods made by children intended to regulate child labor, not affect interstate commerce.) (OVERRULED by Darby)

· Distinguish? Champion v. Ames – finding no tenth amendment problem with a statute prohibiting interstate transportation of lottery tickets, even though it was meant to prohibit the lottery.

· 1937 to 1990’s: During and after the Depression, the court found government intervention was more necessary to regulate the economy.  During this period, not one federal statute was invalidated as exceeding the scope of the commerce power.

· Commerce: The production vs. commerce distinction and the indirect vs. direct effect distinctions have been abolished and are now seen as a continuum.

· Even intrastate activities may be regulated if they have such a close and substantial effect on interstate commerce that their control is essential or appropriate. (Jones & Loughlin) 

· Ends test: The commerce power extends to those activities intrastate which so affect interstate commerce or the exercise of the power of Congress over it as to make regulation of them appropriate means to the attainment of a legitimate end. (Darby)

· 10th amendment: But a truism, it is no longer seen as reserving a zone of activities for exclusive state control. (Darby)

· Aggregation: Even though one person’s activity might not affect interstate commerce, if the aggregate impact of many people performing that act would impact interstate commerce, then it may be appropriately regulated by Congress. (Wickard)

· Among the states: Purely intrastate activity (ex. Running a motel) might have substantial effects on interstate activity such that it can properly be regulated. (Heart of Atlanta Motel – regulating racial discrimination because it discouraged travel)

· Also Katzenbach – regulating discrimination in a restaurant where a substantial portion of the food served had moved in interstate commerce and was served to out-of-state customers.

· Criminal statutes: Congress can make illegal purely intrastate actions (like loansharking) that in the judgment of Congress affect interstate commerce. (Perez)

· Tenth amendment: 1976 – Public/private distinction: Congress cannot displace the states’ freedom to act in the areas of traditional government functions. (Usery) OVERRULED

· Traditional government function test is difficult to apply.

· 1985 – The principles of federalism are to be upheld through the political, not the judicial process.  Return to the “but a truism” model. (Garcia)

· 1990’s to present: 

· Current Commerce clause analysis: 
· First, is the federal law within Congress’ authority under the Commerce Clause? (3 categories from Lopez)
· Use of the channels of interstate commerce (highways, railways, etc.) 
· US v. Darby – prohibition of shipment in interstate commerce of products manufactured by EEs who earned less than min wage or worked overtime. (Adopted the “substantial affects” test)
· Heart of Atlanta Motel – discouraging interstate travel
· Federal statutes regulating highways are given much broader leeway and are not subject to the substantial effects scrutiny. (Pierce County)

· If there is any rational basis for Congress’ findings that something will regulate the highways, they are given a free hand.

· The instrumentalities of interstate commerce (e.g. railroads, airlines, trucks, planes, ships; persons or things in interstate commerce. ISSUE: whether instrumentality is any item traveling in interstate commerce or only things that carry things in interstate commerce)
· Reno v. Condon: personal id info is an article in interstate commerce

· Activity that substantially affects interstate commerce

· Economic ( Aggregate to nation as whole (Wickard) & deference to congress/rational basis test (McClung)
· Economic: Unclear whether what has to be economic is the statute itself or as applied to a particular case in which case it might not be invalidated but just not applicable to this case.

· Broad Economic Scheme: where an activity is part of a broad economic scheme rather than a stand-alone provision like Lopez and Morrison (Gonzales)
· Non-economic ( no aggregation (Morrison); but is there a jurisdictional hook?
· ex. Criminal statutes or civil remedies to victims of violence – VAWA (Lopez; Morrison)

· Close link required:
· No jurisdictional hook and no legislative findings about the effects on interstate commerce and only attenuated link, Congress cannot regulate. (Lopez –link btw gun possession in a school and interstate commerce is too tenuous; Morrison – connection btw gender-based violence and interstate commerce too attenuated)
· Less deference to Congress: In same situation as Lopez, even congressional findings were not enough to support the statute. (Morrison – VAWA)
· Jurisdictional hook: Creates a presumption of validity unless Congress is intruding into an area of traditional state and local concern.  Traditional areas of state concern: Crime, Education, Family law, Land use?

· 10th Amendment analysis - does the law commandeer state officials or compel states to regulate? Is it a traditional state function? (like Army Corp)
· 10th Amendment provides, “the powers not delegated to the United States by the Constitution, nor prohibited by it to the States, are reserved to the States respectively or to the people.”

· Congress cannot compel state legislative or regulatory activity (New York) or require state executive personnel to perform even ministerial functions (Printz).  Even where Congress has the power to regulate, it may not require the states to do so because of political accountability problems. (New York v. U.S.)  Instead, Congress may create incentives by withholding funds or taking away privileges because those are both constitutional.

· Congress may regulate states in their capacities as private entities as long as it is not require state officials to assist in enforcement. (Reno – driver privacy protection act)

· Garcia (where congress passes a generally applicable law, the 10th Amendment does not entitle a state’s own operations to an exemption merely b/c it is a state that is being regulated along with all other private entities. Where the federal govt tries to force state or local officials to perform particular governmental functions, this is not part of a generally-applicable federal scheme and is directed at the state’s basic exercise of sovereignty: the state’s right to carry out the business of government. 

· Since the division of power is meant to protect the rights of individuals, the state does not have the power to waive its objections.

· Hodel Court said for a federal law to violate the 10th Amendment: 

· it needed to regulate “the states as states” 

· it must “address matters that are indisputably attributes of state sovereignty” Army Corps
· it must directly impair the states’ ability to “structure integral operations in areas of traditional governmental functions”; and 

· it must not be such that “the nature of the federal interest...justifies state submission.”

· For exam, If facts involves congressional law that affects states, should analyze 10th Amendment as well as commerce clause
· Two Views of 10th Amendment:
1. it is an independent limit on congress’s power. 10th Amendment is key protection of state’s sovereignty; reserving zone of activity free from federal regulation; if what congress is doing looks like a regulation of commerce among the states, the court might nonetheless hold that it exceeds congress’s authority if it interferes with zone of activity for exclusive reg by the states
2. it is but a truism (Garcia), meant to reinforce the other amendments and not a separate limit on Congress’s power

Congress’s Act is Unconstitutional; not within commerce power

· US v. EC Knight Co 1895: US attempted to enforce provisions of the Sherman Act against a company that was alleged to have gained complete control over the manufacture of refined sugar within the US. The court held that the power over interstate commerce could not extend into this realm since manufacturing was a local activity, the regulation of which was reserved to the states.  Manufacturing has an indirect affect on interstate commerce.
· Hammer v. Dagenhart 1918: court held that Congress could not prohibit the interstate transportation of goods manufactured with child labor.  
· Schecter Poultry v. US 1935: court relied on “direct” and “indirect” effects on interstate commerce in striking down a congressional enactment that regulated the hours and wages of EEs in the poultry business. 
· Carter v Carter Coal Co 1936: Purely local activities such as the negotiation of wages and working conditions are outside of the congress’ realm of authority under the commerce clause

· National League of Cities v. Usery 1976:  STATES AS STATES - Congress does not have the authority to enforce the minimum wage and overtime provisions of the FLSA against the States “in areas of traditional governmental functions.” Increase costs to states:  Each state provided evidence of substantial costs which will be imposed on them by the 1974 FLSA Amendments.  Displace state policies:  Reducing the number of which can be paid the federal wage would impact the delivery of services which state citizens require.

· Problem with Usery principle that anytime a federal reg affects their budget decisions is a violation of 10th Amendment:  every federal regulation that touches on state functions potentially raise the cost of state’s providing those functions...So Usery creates distinction between traditional, integral governmental functions and non-traditional, non-integral

· Overruled by Garcia
· United States v. Lopez (1995): NON-ECONOMIC - Court held that the gun free school zones act neither regulates a commercial activity nor contains a requirement that the possession be connected in any way to interstate commerce that it exceeds the authority of congress under the commerce clause.

· 1st - Federal law is a criminal statute that has nothing to do with “commerce” or any sort of economic enterprise and it’s not an essential part of a larger regulation of economic activity, in which the regulatory scheme could be undercut unless the intrastate activity were regulated. It cannot be sustained under cases upholding regulations of activities that arise out of or are connected with a commercial transaction, which viewed in the aggregate, substantially affects interstate commerce.

· 2nd – the law has no express jurisdictional element which might limit its reach to a discrete set of firearm possessions that additionally have an explicit connection with or effect on interstate commerce

· Thomas Concurrence: challenges the “substantially affects” test – which appears to grant Congress a police power over the nation – it has no stopping point...such a formulation is akin to giving a congress a blank check. (Like O’Connor’s dissent in Gonzales)

· Souter Dissent: should use the rational basis test to give leeway to congress. 

Under Lopez, for Commerce Clause Problem:

1st – which category does the activity fall under?

2nd – if third category, is the activity economic? If yes, then can regulate if some rational basis that, in the aggregate, the activity substantially affects interstate commerce.

3rd – if non-economic, is there some jurisdictional element that links the activity to interstate commerce?

· US v. Morrison 2000: NON-ECONOMIC - civil damages for violence against women; violence against women is non-economic activity so congress cannot find substantial affect based on aggregation. The statute is supported by numerous findings regarding the serious impact of gender-motivated violence on victims and their families...but the existence of congressional findings is not sufficient, by itself, to sustain the constitutionality of commerce clause legislation 

· Dissent: Distinguishes Lopez b/c of amount of data assembled by congress in this cases showing the effects of violence against women on interstate commerce

· Solid Waste Agency of Northern Cook County v. US Army Corp of Engineers 2001: court held that Army Corp’s “Migratory Bird” Rule (clarifies and extends its jurisdiction to intrastate waters “which are or would be used as habitat by other migratory birds which cross state lines” where intrastate waters affect interstate commerce) was not within commerce authority. Where an administrative interpretation of a statute invokes the outer limits of Congress’ power, we expect a clear indication that Congress intended that result. No clear statement from congress that it intended § 404(a) to reach an abandoned sand and gravel pit such as the one here.  Permitting Army Corp to claim federal jurisdiction over ponds and mudflats falling within the migratory bird rule would result in a significant impingement of the state’s traditional and primary power over land and water use

· New York v. United States: court held that congress can encourage states to provide for the disposal of radioactive waste generated within their borders, but it cannot compel the states to do so. Low-Level Radioactive Waste Policy Amendments Act of 1985 – “take title” provision which provides state govts a “choice” of either accepting ownership of waste or regulating according to the instructions of Congress. (Either dispose of it or take title to the waste.) 

· The Act commandeers the legislative processes of the States by directly compelling them to enact and enforce a federal regulatory program – Hodel.  No matter how powerful the federal interest involved, the constitution does not give Congress the authority to require states to regulate. Where congress exceeds its authority relative to the states, the departure from the constitutional plan cannot be ratified by the “consent” of state officials

· Court rejects “consent” theory on ground that a branch can’t consent to reduce its power b/c constitutional protections are really about individual liberty (like Line Item Veto case were Congress tried to waive bicameralism).

· In New York, congress could regulate the states as producers of waste directly if it choose to regulate all producers of waste

· After New York, congress cannot require the states to regulate b/c accountability is hidden (congress is passing the buck) and lack of funding for federal mandate. 

· Printz v. US (1997): court said that Brady Act (which required state and local law enforcement to do background checks before issuing permits for firearms) was unconstitutional.  Congress does not have authority to compel states to enact, enforce or administer federal regulatory programs, and cannot circumvent this prohibition by conscripting state officials directly.  NO COMMANDEERING OF STATE OFFICIALS.  

Congress’s Act is Constitutional under Commerce Clause

· Champion v. Ames 1903: Court upheld a federal law prohibiting interstate shipments of lottery tickets, on grounds that lottery tickets are subjects of traffic, and therefore are subjects of commerce and the regulation of the carriage of such tickets from state to state, at least by independent carriers, is a regulation of commerce among the states.

· NLRB v. Jones & Laughlin Steel 1937: court abandons the direct/indirect test and applies a “close and substantial relationship” formula to uphold the National Labor Relations Act’s regulation of local activity that affected interstate commerce. 

· US v. Darby (overrules Hammer): court upheld the FLSA, which prohibited the shipment in interstate commerce of certain products manufactured by EEs who earned less than the min wage or who worked more hours than a specified maximum.  Court reasoned that the regulation was an appropriate means to ensure the effectiveness of the prohibition on the interstate shipment of goods produced under “substandard” labor conditions.  Court adopted the “substantially affects” test, which broadened the reach of the Commerce Clause power.

· Not limited by 10th Amendment.  “Tenth Amendment states but a truism that all is retained which has not been surrendered.”

· Wickard v. Filburn (1942):  AGGREGATION STANDARD - congress may regulate an activity if all similar activities, taken together, have a substantial economic effect on interstate commerce.  All of the wheat that all of the farmers grew for home consumption would have a cumulative effect on wheat market.
· Heart of Atlanta Motel v. United States 1964: court held that the Civil Rights Act as it applied to hotels and restaurants was valid under the Commerce power b/c unavailability to blacks of adequate accommodations interferes significantly with interstate travel. People who travel are people who spend money in local economies.  Congressional record is full of evidence of the burdens that discrimination by race or color places upon interstate commerce.  Congress has dealt with segregation in many other areas with the goal of protecting interstate commerce.  Congress was legislating against moral wrongs but does not detract from the evidence of the disruptive effect that racial discrimination has had on commercial intercourse.

· Katzenbach v. McClung 1964: RATIONAL BASIS STANDARD – court held that congress has the power to prohibit racial discrimination in restaurants which serve food, a substantial portion of which has moved in commerce.  Congress has found a “rational basis” for the statute necessary to the protection of commerce – it had a rational basis for finding that racial discrimination in restaurants had a direct and adverse effect on the free flow of interstate commerce. Volume of food purchased by Ollie’s Barbecue from sources supplied from out of state was insignificant when compared to total food moving in commerce, but Wickard established that the fact that one’s own contribution to the demand for a product may be trivial by itself, is not enough to remove him from the scope of federal regulation where his contribution combined with that of many others similarly situated is far from trivial.

· Hodel v. Indiana: court upheld a federal law that regulated strip mining and required reclamation of strip-mined land, declaring that “a court may invalidate legislation enacted under the commerce clause only if it is clear that there is no rational basis for a congressional finding that the regulated activity affects interstate commerce, or that there is no reasonable connection b/w the regulatory means selected and the asserted ends.”  

· Perez v. United States 1971 (Criminal Laws): court held that Title II of the Consumer Credit Protection Act (which makes it a crime to use threat of violence as a method of collection of debts) was within Congress’ power under the Commerce clause.  Loan sharking in its national setting is one way organized crime holds guns to the heads of the poor and rich alike and siphons funds from numerous localities to finance its national operations.  ECONOMIC ACTIVITY ( Deference to Congress

· Garcia v. San Antonio Metro Transit Authority 1985  STATES ACTING AS PRIVATE ENTITIES - The limitation on federal authority over the states is not found in the commerce clause but in the structure of the federal government itself.  The federal political process preserves states interests and ensures that laws that unduly burden the statues will not be promulgated.  Overtime and min wage requirements of FLSA as applied to the Metro Transit Authority are not destructive of state sovereignty or violative of any constitutional provision.

· Rehnquist Dissent: the states’ role in the electoral process does not guarantee that particular exercises of the Commerce Clause power will not infringe on residual state sovereignty...INS v. Chadha...court noted “the hydraulic pressure inherent within each of the separate Branches to exceed the outer limits of its power.”  Once members of congress are elected they become members of the federal govt...Predicts that the 10th Amendment does really mean something and will become an important doctrinal framework in the future.

· Pierce County v Guillen 2003:  Court upheld federal law that protected information gathered re: state highways on grounds that the law was intended to increase safety on highways and therefore was related to a “channel” of interstate commerce and within Congress’ commerce power.
· Gonzalez v. Raich 2005: BROADER ECONOMIC SCHEME  - all of the marijuana grown for home consumption has a cumulative effect on interstate commerce. federal govt may preempt states from regulating medical use of marijuana.  Congress can regulate purely intrastate activity that is not itself “commercial” in that it is not produced for sale, if it concludes that failure to regulate that class of activity would undercut the regulation of the interstate market in that commodity.

· Similarities to Wickard: 
· Respondents are cultivating marijuana for personal consumption, a fungible commodity for which there is an established illegal interstate market

· Primary purpose of CSA is to control the supply and demand of controlled substances in both lawful and unlawful drug markets

· Congress had a rational basis for concluding that leaving home-consumed marijuana outside federal control would affect price and market conditions

· Likelihood that the high demand in the interstate market will draw marijuana into that market

· Diversion of homegrown marijuana tends to frustrate the federal interest in eliminating commercial transactions in the interstate market in their entirety

· Production of the commodity meant for home consumption has a substantial effect on supply and demand in the national market for that commodity

· Distinguish Wickard: 

· Agricultural Adjustment Act, unlike the CSA, exempted small farming operations

· Wickard involved a “quintessential economic activity” – a commercial farm – whereas respondents do not sell marijuana

· The aggregate production of wheat for use on farms had a significant impact on market prices

· no national market for marijuana – completely illicit (black market) – unlike wheat.  

· Non-economic activity – it never enters the stream of commerce b/c illegal 

· Distinguish Lopez and Morrison: Activities in CSA are quintessentially economic b/c it regulates production, distribution and consumption of commodities for which there is an established and lucrative interstate market

· Scalia Concurrence:

· Congress’s authority to regulate intrastate activities comes from necessary and proper clause. So question is: is the regulation of intrastate activities necessary and proper to achieve interstate regulation?  

Thomas dissent: 

· there is no “substantially affects” category and can only use necessary and proper to regulate intrastate activities. But Thomas doesn’t believe that the regulation of intrastate possession of marijuana is necessary and proper to control illegal market in interstate drugs.

O’Connor’s Dissent:

· Commerce Clause jurisprudence is for purpose of protection of state sovereignty from excessive federal encroachment

· One of federalism’s virtues is promotion of innovation by allowing states to serve as laboratories – trying novel social and economic experiments w/o risk to the rest of the country

· State police power includes authority to define criminal law and to protect the health, safety and welfare of their citizens

· Majority suggests that federal regulation of local activity is immune to Commerce Clause challenge b/c Congress chose to act with an ambitious, all-encompassing statute, rather than piece-meal. (Basically allowing congress to package regulation of local activity in broader schemes.)

· This creates a perverse incentive for congress to enact broader regulations (e.g. a broad scheme for prohibition of handguns).

· If you’re challenging the federal law, then argue that this is a regulation that is non-economic b/c regulating an individual’s private, medicinal use of marijuana - a purely local activity. Similar to Lopez (possession of gun) b/c its possession of marijuana. So it doesn’t substantially affect interstate commerce.  Federal statute contains no jurisdictional element – doesn’t restrict it’s regulation to interstate trade of marijuana but permits all intrastate activity

· If you’re defending the statute, then argue that this is a regulation of the interstate market of illegal drugs (controlled substances) – an economic activity. Majority distinguishes the statutes in Lopez and Morrison as stand-alone provisions and not part of a broad economic scheme. 

· New category of “economic” activities – where an activity is part of a broad economic scheme like the use of marijuana within the CSA’s overall goal of regulating controlled substances

· Reno v. Condon 2002: STATES ACTING AS PRIVATE ENTITIES - court upheld the Driver’s Privacy Protection Act (regulates the disclosure of personal info contained in the records of state motor vehicle departments; regulates the resale and redisclosure of drivers’ personal info by private persons who have obtained that info from a state DMV). Under commerce clause, congress has the power to regulate the personal, identifying info b/c it is an article in interstate commerce – involves the sale or release of that info in interstate commerce. DPPA does not require states in their sovereign capacity to regulate their own citizens. DPPA regulates the States as the owners of databases.  It does not require the South Carolina legislature to enact any laws or regulations and it does not require state officials to assist in the enforcement of federal statutes regulating private individuals. DPPA is generally applicable b/c it regulates the universe of entities that participate as suppliers to the market for motor vehicle info – the states as initial suppliers of the info and private resellers or redisclosers of that info

· Singer: To uphold DPPA, how can you argue that its different from Printz.

· In Printz, congress regulating state govt’s regulation of private citizens. Also, in Printz, the law didn’t apply to individuals and state govt – only applied to govt.  In DPPA, states acting as business not as states and core of 10th Amendment deals with state sovereignty.

· Not regulating states in their sovereign capacity

· Regulates both states and private buyers of information
B. Delegation of powers
Art. I, § 1 vests all legislative power in Congress. 

1.  No limit exists on Congress’ ability to delegate legislative powers
· Non-delegation doctrine: since 1937 not one federal law has been struck down; intelligible principle
· Congress should not delegate lawmaking authority to another branch unless it provides an intelligible principle upon which to make their determinations. Don’t want congress to give away their power to non-elected officials. 
· Under this test even a broad delegation of power will be constitutionally sufficient if Congress clearly delineates three items: 1) the general policy; 2) the agency which is to apply it; and 3) the boundaries of this delegated authority.
· Whitman v. American Trucking Assn, Inc 2001:  Administrator of the EPA promulgates standards for pollutants “requisite to protect public health” under Section 109(b)(1) of the Clean Air Act.  Court held that this delegation was constitutional b/c congress set enough standards to guide the administrator in his decision making (“requisite to protect public health”).  Holding: A constitutional delegation of authority is constitutional if congress lays down an “intelligible principle.”  Court has not found any statute in the past 70 years to flunk the “intelligible principle” test.  It’s hard to imagine that Congress could get it all done without help from admin agencies.  Efficiency concerns.

Authority of Congress to Limit Power of Admin Agencies

Problem:  Growth of admin agencies has led to challenges w/r/t separation of powers b/c they are exercising all three types of powers – quasi-legislative, enforcing regulations by bring enforcement proceedings against individuals who are violating the regulations; quasi-judiciary role 

· Purpose: One check on the power of agencies is to limit the type or extent of authority that is given to them. 

· Textual basis for the non-delegation doctrine in the constitution is the Art I, §1 that “all legislative powers is vested in Congress.” 

· Critics of Admin Agencies: independent agencies have too much authority already considering that Constitution is completely silent as to their existence, much less any formal role in govt.  Functionally, we should be concerned about congressional delegation of power b/c don’t want congress passing the buck – want politically accountable branch to make these hard choices.

· Proponents of Admin Agencies: efficiency concerns – congress can’t do it all; framers never anticipated the need for admin agencies

RULE: under Art I, no bill, order, or resolution may become law unless it has met bicameralism and presentment.

· It is clearly established that if Congress wants to overturn an executive action there must be bicameralism, passage by both houses of Congress, and presentment, giving the bill to the president for signature or veto. Anything less is a legislative veto and legislative vetoes are unconstitutional. 
· Test for whether actions taken by either house are an exercise of legislative power depends on “whether they contain matter which is properly to be regarded as legislative in its character and effect”...they alter the legal rights, duties and relations of persons?

What mechanisms are open to Congress to exercise control over the power of admin agencies?

· Congressional Review Act – congress can review the actions of agencies and need both houses of congress to review, and then president reviews. 

· House controls budgets of administrative agencies – specific about how the agency should spend its money. If an agency wants to deviate, then it must go back to Congress.

· Oversight responsibilities – can hold hearings to look at how agencies are performing

· Legislative Veto as check on power of admin agencies - unconstitutional per INS v. Chadha
· INS v. Chadha 1983: after the AG reported a suspension of deportation proceedings against Chadha to Congress, it passed a resolution finding that Chadha and five others did not meet the statutory reqs for suspension of deportation.  Court held that this “one-house legislative veto” amounted to legislative action b/c it affected the rights and duties of both the alien and the attorney general.  
· Court said that Congress made a deliberate choice to delegate to the AG (Exec Branch) the authority to allow deportable aliens to remain in US in certain specified circs – that the person had good moral character and hardship (delegation was proper b/c it was “intelligible”).  Congress must abide by its delegation of authority until that delegation is legislatively altered or revoked.  
· Powell Concurrence: Congress was acting in judicial function when it made a determination that Chadha didn’t comply with statutory criteria and was unconstitutional as violation of separation of powers.
· White Dissent: constitution is silent on legislative veto, so should consider whether it is consistent with the purposes of Art I and separation of powers.  Structural approach to separation of powers.
· The constitution allows one house of Congress to take unicameral action in only four instances: 
1. House alone was given power to initiate impeachments 

2. Senate alone give the power to conduct trials following impeachment on charges initiated by the House and to convict following trial

3. Senate alone given final unreviewable power to approve or to disapprove presidential appointments

4. Senate alone given unreviewable power to ratify treaties negotiated by the President

Examples:

· ALA Schechter Poultry v. US 1935: court held that congress cannot delegate unfettered authority to the President to make any laws that he thinks are desirable or necessary.  The Nation Industrial Recovery Act does not set specific standards for the president to apply in determining whether to accept or reject proposed codes. 

· Panama Refining Co v. Ryan 1935: court held that the National Industrial Recovery Act gave the president too much discretion and was invalid.  The law contained nothing as to the circs and conditions under which the transportation of petroleum products should be forbidden.

· Whitman v. American Trucking Assn, Inc 2001: A constitutional delegation of authority is constitutional if congress lays down an “intelligible principle.”   Court held that the delegation to the EPA Administrator of reviewing and revising the national ambient air quality standards was constitutional b/c congress set enough standards to guide the administrator in his decision making (“requisite to protect public health”)

2.  Legislative vetos and Line Item Vetos are unconstitutional
· For congress to adopt a law (or overturn an executive action), there must always be bicameralism and presentment.
· Legislative veto – where congress tries to overturn an executive action without bicameralism or presentment. 
· Line Item Veto – where the president attempts to veto part of a bill while signing the rest into law.  President must either sign the whole bill or veto the whole bill.
· Art I, §7 gives president the power to “return” a bill (veto) but may be overridden by a two-thirds vote in each House; occurs before the bill becomes law; returns the entire bill

· Congress cannot give the president the authority to use a line item veto. This is b/c the line item veto is essentially a repeal and enactment of a statute, a power which is reserved by the constitution to Congress. 
· The court says that the only way Congress can change the way that legislation is passed, is by amendment. 
· The president’s role in the enactment of legislation is outlined by the presentment and initiation clauses, and his role cannot be enlarged. 
· Clinton v. City of New York 1998:  Pres Clinton used his newly acquired Line Item Veto power to cancel two items of congressional spending after the bill became law, and the intended recipients sued.  Court held that the Line Item Veto Act violated the constitutional procedures for enactment of legislation because repeal of statutes must conform with Art I, presidential veto power is only before a bill becomes a law, and the constitution is silent on whether president has power to repeal or amend enacted statutes. 
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