Constitutional Law Outline
I. The Constitution
a. Article I- Legislative Power

i. Section 2: House of Representatives

ii. Section 3: Senate

iii. Section 7, Clause 2: Presentment Clause & Presidential Veto

iv. Section 8: Powers of Congress

v. Section 9: Limits of Congress

vi. Section 10: Limits on State Power

b. Article II- Executive Power
i. Section 1: Electoral Power and Presidential Election

ii. Section 1, Clause 6: Presidential Succession

iii. Section 2: Presidential Powers

iv. Section 3: Duties and Powers of President

c. Article III- Judicial Power

d. Article IV: Full Faith & Credit Clause, Privileges & Immunities Clause

e. Article V: Procedures for Amendments

f. Article VI: Supremacy Clause
1. Article III allows suits involving public ministers (meant to apply only to foreign dignitaries)

2. Article III could be a floor, but not a limit on Court’s original jurisdiction

3. Standing requirement derives from Article III’s “cases and controversies” requirement

II. Federal Judicial Power

a. Authority for Judicial Review
i. Federal Judgments
1. Marbury v. Madison
a. Creates authority for judicial review of executive actions

i. can be sued only where the government has duties with respect to individual rights (non-political/ministerial acts), not discretionary acts 
b. Establishes Article III is ceiling of federal court jurisdiction

i. Congress cannot expand the original jurisdiction of Supreme Court

ii. Congress cannot authorize federal courts to hear cases beyond what is specified in Article III

c. Establishes authority for judicial review of legislative actions

2. Authority for judicial review in Constitution

a. Article III, Section 2- sets up judicial structure of federal government

b. Article VI- supremacy clause

ii. State Judgments

1. Judicial review of state judgments established in Martin v. Hunters Lessee 
iii. Reasons for judicial review:

1. Constitution has written limits that would be meaningless without judicial review

2. Those who apply the law must determine its validity

3. Article III gives Court power to hear cases arising under the Constitution

4. Oath of office

5. Supremacy clause

b. Limits on Federal Judicial Power

i. Interpretive Limits- judicial restraints by the judges themselves
1. Competing Theories of Constitutional Interpretation
a. Originilasm: follow framers’ intent
i. Judges should only protect values clearly states in the text of Constitution or clearly implicit from framers’ intent

ii. Advantage: desirable to limit anti-majoritarian nature of Constitution
iii. Disadvantage: mis-defines democracy (concerned with protecting rights of minorities); impossible to apply since text often vague; framers intent often unknowable (who are they- drafters or ratifiers?); desirable to have evolving Constitution (what if framers intended this?)

b. Modified or Abstract Originalism: follow framers’ general intent

i. Follow framers’ general, but not specific, intent; every constitutional provision has an underlying concept, but courts in each generation can create their own

ii. Advantage: true framers’ general goals, but lets constitution evolve

iii. Disadvantage: methodology s indeterminate; no real constraint
c. Original Meaning: text and practices

i. Constitution limited to text and its original meaning as reflected..

ii. Advantages: like originalism limits power of court to act in anti-majoritarian fashion, but avoids need for determining intent

iii. Disadvantages: assumes consensus at time provision ratified; assumes framers wanted to enshrine practices of times; doesn’t allow constitution to evolve
d. Tradition

i. Court should protect a right only if there is a tradition of social recognition and protection
ii. Advantage: constrains courts in interpreting, but also allows Constitution to evolve

iii. Disadvantage: American traditions are indeterminate; some traditions are odious (racism, sexism, etc.); at high enough level of abstraction virtually anything can be justified
e. Process-based theory:

i. Court’s role is to create fair processes of government and let polity make substantive value choices
ii. Advantages: courts have special expertise in process issues; facilitates majority rule; preserves control over value choices in polity 
iii. Disadvantage: court should be involved in issues of substantive values; impossible to draw a line b/w process and substance 
f. Aspirationalism

i. Court’s task is to identify and define values important to be protected from majority.  Court decides its view based on tradition, history, precedent, social needs, content of Constitution’s open-textured provisions
ii. Advantages: allows Constitution to evolve by interpretation; corresponds with what the Supreme Court has done in many areas
iii. Disadvantages: no constraints on court; inconsistent with democracy as defined by majority rule
2. EXAMPLE: Second Amendment
a. State’s Rights/Collective Rights Interpretation: recognizes the right of a state to arm its militia (Silveira) 
b. Sophisticated Collective Rights Interpretation: individual right to keep and bear arms so long as possession reasonably relates to militia service
c. Individual Rights Interpretation: recognizes right of individuals to keep and bare arms
ii. Congressional Limits- legislation restricting jurisdiction 
1. Exceptions and Regulations Clause (jurisdiction stripping)

a. UNSETTLED LAW
b. Article II: “The Supreme Court shall have appellate jurisdiction… with such exceptions and under such regulations as the Congress shall make”

i. power of Congress to make exceptions to the appellate jurisdiction of Supreme Court, unlike original jurisdiction ( must be before the case has been decided 

c. Case law:

i. Ex Parte McCardel: valid exercise of exceptions & regulations clause

ii. U.S. v. Klein: Congress can control appeals but it cannot dictate decision rules that controls results of cases b/c infringement of judicial power
1. applies in situations where Congress directs the judiciary as to decision making under an existing law and does not apply when Congress adopts a new law or amends a law
iii. Robertson v. Seattle: Congress changed law simply to legalize timber sales, not to change the outcome of litigation 
d. Arguments:
i. For: gives Congress the power, desire for majoritarian check on Court, case law supports

ii. Against: Bill of Rights modifies congressional power, undesirable to have majoritarian check on judiciary, could undermine the supremacy of federal law
iii. Justiciability Limits- Article III’s case and controversy requirement
1. Prohibition of Advisory Opinions

a. “Case or Controversy” requirement (Article III, Section 2)

b. Requirements:

i. There must be an actual dispute between adverse litigants (no hypothetical)
ii. There must be a substantial likelihood that a federal court decision in favor of a claimant will bring about some change or have some effect

c. Declaratory Judgments 
i. are justiciable so long as they meet the requirements for judicial review
ii. complainants must show that they engaged in or wish to engage in specific conduct and that the challenged action poses a real and imminent danger to their interests  
2. Standing- is this the proper party to litigate the issue? 
a. (stems from “case or controversy” requirement)
b. Constitutional Standing Requirements- Congress cannot override them
i. INJURY: P must allege that he/she has suffered or imminently will suffer an injury- must suffer INDIVIDUAL HARM
1. Laidlaw standard: don’t have to show injury, just that people have reasonable concerns about effects of problem being sued about (ex: people are afraid to use their telephones b/c of Bush surveillance plan)

ii. CAUSATION: P must allege that injury is fairly traceable to the D’s conduct

iii. REDRESSABILITY: P must allege that a favorable federal court decision is likely to redress the injury

1. Laidlaw standard: deterrent impact of penalties enough to satisfy redressability requirement
c. Organizational Standing

i. organizations have standing to assert the interests of their members so long as:
1. the members themselves would have standing to sue in their individual capacity
2. the interests the organization seeks to protect are germane to the organization’s purpose
ii. Environmental Groups:

1. For injury in fact, usually have to show affected those affiants' recreational, aesthetic, and economic interests.
2. Standing theories used by environmental groups:

a. “Ecosystem Nexus”: people who use a contiguous ecosystem adversely affected by challenged action have standing even if the action takes place a great distance away
b. “Animal Nexus”: people with an interest in studying or seeing endangered animals have standing to challenge actions that harm species
c. “Vocational Nexus”: people with a professional interest in animals have standing to challenge actions that harm species
d. Case law/RULES:
i. Sierra Club v. Morton (1972)- aesthetic injury can serve as a basis for standing but P must still allege actual or threatened injury in fact
ii. Allen v. Wright (1984): It is not enough standing to simply say the government is violating a law- The first basis for standing alleged by respondents, that they were harmed directly by the mere fact of government financial aid to discriminatory private schools, did not constitute a judicially cognizable injury and second basis, that their children were being deprived of an opportunity to receive an education in racially integrated schools, although a judicially cognizable injury, was not fairly traceable to the government conduct that respondents challenged as unlawful.
iii. Lujan v. Defenders of Wildlife: court said plaintiffs lacked standing in issue of whether Endangered Species Act should apply to actions of U.S. agencies outside the country- b/c insufficient showing of injury and failure to show redressability 
iv. U.S. v. Hayes: P’s who do not live in racially gerrymandered district do not suffer sufficient harm to challenge reapportionment 

v. Federal Election Commn. v. Akins: right to information is sufficient for standing
vi. Laidlaw: don’t have to show actual harm to the environment, just “reasonable concerns” about effect of pollution; deterrent impact of penalties enough to satisfy redressability requirement even if penalities do not go to plaintiff
e. Prudential Standing Requirements- can be overridden by Congress
i. Prohibition of Third Party Standing - a party may not assert only his/her own rights and cannot raise the claims of third parties not before the court
1. Doctors may assert rights of their patients b/c of closeness of relationship (Singleton v. Wulf)
2. Exceptions:
a. “Next Friend Standing”: must explain why real party in interest cannot appear on his own behalf; “next friend” must be truly dedicated to the best interests of the person on whose behalf he seeks to litigate (requires some significant relationship)
b. (Singleton) Litigant must suffer injury in fact; must have close relationship to third party; and some hindrance must exist to third party’s ability to protect own interests (ex: doctor has special/close relationship with P and P has difficulty asserting rights b/c of privacy issues)
3. Case law:

a. Barows v. Jackson: white D who signed racially restrictive covenant may raise rights of blacks to be free from discrimination 
b. Craig v. Boren: sex discrimination challenge to law allowing women, but not men, to buy beer at 18, may proceed with bartender P after P turned 21
c. Gilmore v. Utah: mother cannot pursue habeas corpus right for son after son voluntarily waived to seek it

d. Elk Grove: no standing to challenge inclusion of words “under God” b/c P does not have custody of his daughter who must recite pledge 

ii. Prohibition of Generalized Grievances- P may not sue as a citizen or as a taxpayer who shares a grievance in common with all other taxpayers and concerned with having gov. follow the law
1. Exceptions:
a. If P meets two-tiered test required under Flast:
i. Requiring a logical link between respondent's status as a taxpayer and the statute (P may allege unconstitutionality only of exercises under taxing and spending power of Article I Section 8
ii. Requiring a nexus between respondent's status and “precise nature of constitutional infringement alleged”
2. Case law:
a. U.S v. Richardson: taxpayer lacks standing to challenge secret appropriations for CIA activities

b. Schlesinger v. Reservists Committee: taxpayer lacks standing to challenge service of members of Congress in military reserve

c. Valley Forge: unlike Flast b/c challenge was not to a congressional act but a decision by Department of Health, and property transfer was not exercise under tax and spending clause

iii. Zone of Interests 
1. Ex: a company is violating the environmental laws and making a lot of money, and their competitor is complying with the law and alleges that they are being hurt financially by complying with the law as opposed to the company that is not complying.  Zone of interests requirement says competitors is not protected for standing within the zone of interest

3. Ripeness- is judicial review premature?
a. Main question: when may a party seek pre-enforcement review of a statute or regulation? (Can you go to court to challenge it or do you have to violate it and wait for the government to prosecute you?)
b. Underlying question: Whether waiting for an actual prosecution is an appropriate restraint by the court or whether it is undesirable avoidance of a constitutional issue?
c. Values of doctrine:
i. prevents courts from premature adjudication entangling them in abstract policy disagreements
ii. protect agencies from judicial interference until they have made final decision
iii. allow issues to crystallize so courts can gain understanding of true consequences of law
d. Today, most of the regulatory statues authorize pre-enforcement review
e. Case law:
i. Poe v. Ullman: court said challenge to contraceptive law not ripe b/c law is never enforced & P do not have realistic fear of prosecution 
ii. Abbott Laboratories v. Gardner: issue ripe b/c FDA regulation would cause hardship to parties (very costly to label drugs)
1. 2 step process:

a. Evaluate the fitness of the issues for judicial decision

b. Evaluate the hardship to the parties of withholding court consideration
iii. United Public Workers: challenge to law preventing federal employees from engaging in political activities not ripe b/c they had not actually engaged in the political activities yet, but later when they make more specific what activities they want to engage in, courts did find it was ripe

iv. Lake Carriers Assn. v. MacMullan Case is ripe: Plaintiffs challenged the validity of a statute prohibiting discharge of sewage from boats and Court found issue was ripe b/c although officials had announced law would not be enforced until land-based pump out facilities would be available, it was inevitable that the law would be enforced and that as a result the boat owners had to begin installing new facilities on their boats in anticipation of the time when the law was implemented 
4. Mootness- is there still an actual controversy b/w adverse parties?
a. CAN BE RAISED AT ANY STAGE OF LITIGATION
b. Examples:
i. someone dies
ii. parties settle
iii. if a challenged law is repealed or expires
c. Exceptions:
i. Wrongs capable of repetition but evading review
1. Moore v. Ogilvie: challenge to law that required a petition to nominate candidates for general election for new political party be signed by 25,000 voters not moot even though election ended b/c capable of repetition
2. Roe v. Wade: pregnancy
3. DeFunis v. Odegaard: challenge to law school affirmative action program moot b/c student graduated before decision made
ii. Voluntary Cessation of Illegal Conduct
1. Doesn’t bar deciding case unless there is no reasonable chance D can resume challenged behavior 
2. Ex: Friends of the Earth: Laidlaw’s compliance with permit and facility closure are not conclusive evidence that there is no reasonable chance it will resume challenged behavior
iii. Class Actions

1. U.S. Parole Commission: action brought on behalf of a class does not become moot upon expiration of the names P’s substantive claim even though class certification has been denied; the proposed representative retains “personal stake” in obtaining class certification sufficient to assure that Article III values are not undermined
5. Political Question Doctrine- is this is a dispute best left to the political branches to resolve?
a. Criteria for Political Question (Baker v. Carr)
i. Is there a textually demonstrable constitutional commitment of the issue to a coordinate political department? OR
ii. Is there a lack of judicially discoverable and manageable standards for resolving it? OR
iii. Is it impossible to decide without making an initial policy determination for which the judiciary is ill-suited? OR 
iv. Is it impossible to resolve without showing a lack of respect for a coordinate branch of government OR 
v. is there a need for unquestioning adherence to a political decision already made OR 
vi. Potential embarrassment if the various branches differ?  

b. Mal-apportionment and Partisan Gerrymandering
i. challenge under Guaranty clause non-justiciable (Colgrove)
ii. racial gerrymander challenge under equal protection clause justiciable (Baker) b/c it had to do with 14th amendment and nothing to do with Congress or the President
iii. political gerrymander is justiciable- un-settled (Vieth v. Jubelirer)
iv. Luther v. Borden:  Guaranty Clause challenges are non-justiciable political questions- Congress and not the courts should decide what established government is in Rhode Island

v. Colgrove v. Green: challenge to mal-apportionment under Article IV Guaranty Clause is non-justiciable political question
c. Congressional Self-Governance
i. Challenge under Article I, Section 5 (for Congress “to be the judge of the Qualifications of its own Members”) is not a political question b/c this specific case deals with unconstitutional expulsion of member of Congress and Constitution does not vest in Congress a discretionary power to deny membership by a majority vote (Powell v. McCormack)
ii. Term limits: states cannot set term limits for members of Congress- it is not a political question (U.S. Term Limits, Inc.)
iii. Term limits: states can regulate election procedures but they cannot require labels indicating whether candidates favor term limits (Cook v. Gralike)
d. Foreign Policy
i. Goldwater v. Carter: political question b/c Constitution is silent as the Senate’s participation in the abrogation of a treaty so should be determined by other branches of government
e. Impeachment and Removal

i. Challenges to impeachment and removal are political questions (Nixon v. U.S.)- language and structure of impeachment clause are reveling: “Senate shall have sole power to try all Impeachments” (meets first test of Baker v. Carr)
ii. Concurring in Nixon (Justice Souter) talks about the need for judicial review in bad faith impeachment proceedings

III. Federal Legislative Power

a. TWO QUESTIONS TO ASK:

i. Does Congress have the authority under the Constitution to legislate? (this requires defining the scope of Congress’ power under Article I, Section 8)

ii. If so, does the law violate another constitutional provision or doctrine, such as by infringing separation of powers or interfering with individual liberties? 

b. Congress and the States

i. Mode of Analysis- NECESSARY AND PROPER CLAUSE (use McCullough v. Maryland)
1. Is Congress pursuing a legitimate end?

2. Is it something Congress has the power to do (expressly or implicitly)?

3. Are they using means which are plainly adopted to that end?
ii. Mode of Analysis- TENTH AMENDMENT

1. TWO VIEWS:

a. 10th amendment is not a separate constraint on Congresss, but rather is simply a reminder that Congress only may legislate if it has authority under the Constitution, OR

b. 10th amendment protects state sovereignty from federal intrusion- 10th amendment is a key protection of states’ rights and federalism

iii. McCullough v. Maryland
1. YES, Congress has power to incorporate bank: 3 main reasons: (necessary & proper clause)
a. supremacy clause of Constitution

b. although all powers are not enumerated does not mean they are prohibited( there are implied powers to execute express powers

c. necessary and proper clause: the beneficial execution/exercise of the express powers of Congress cannot be accomplished if the “necessary and proper” clause is interpreted too narrowly

2. NO- state of Maryland cannot tax US Bank (federal vs. state power)
a. violation of principle of federalism: states have the power to tax, but they do not have the power to tax an instrument of the federal government b/c the Constitution does not allow a state government to control the measures of the federal government, which is considered supreme to the states 

i. “power to tax involves the power to destroy; the power to destroy may defeat and render useless the power to create” (pg. 109)

b. Abuse of power by one state: the people of the USA will lose confidence in the federal government if a state (controlled only by the people of that state) are able to exercise power over something which affects people of the whole country and which is controlled by the whole country
c. Commerce Power (ARTICLE I, SECTION 8, CLAUSE 3)
i. Questions Raised:
1. What is “Commerce:”?

2. For an activity to be regulated does it have to have a direct or indirect effect on interstate commerce?

3. Does the 10th amendment serve as an independent limit on Congressional power?

ii. EARLY DAYS OF THE REPUBLIC TO 1890
1. federal commerce power broadly defined by court but narrowly used by Congress
2. Congress was using commerce clause extensively to regulate businesses b/c of Industrial Revolution
3. Gibbons v. Ogden
a. Commerce is more than buying and selling, it means intercourse which includes movement of people and navigation
b. Among the states includes commerce into the interior of them (not purely intra-state activity though)
c. Whether power to regulate commerce is exclusive or concurrent is not resolved (but state law should yield to federal law)
iii. 1890’s to 1937
1. court narrowly defines scope of commerce power, uses 10th amendment as a limit
2. Courts were doing 3 main things: (court committed to laissez fair, unregulated economy)
a. narrowly defined commerce 
b. applied restrictive conception of what is “among the states”

c. held that Congress violates 10th amendment when it regulates matters left to state governments 
3. Court’s narrow view of commerce:

a. draws distinction b/w mining, manufacturing, production, and “commerce”

b. establishes broad zones of activities only states should be allowed to regulate without federal interference

c. believe court should protect states rather than leaving it to political process

4. Case law:
a. U.S. v. E.C. Knight: Congress cannot regulate manufacturing b/c its not commerce
b. Champion v. Ames: lottery tickets constitutes traffic and are therefore subject of commerce and can be regulated by US under commerce clause

c. Shreveport Rate Cases: court holds that congress may prevent intra-state operations in a manner that causes injury to interstate operations 
d. Hammer v. Dagenhart: 10th amendment is a limit on Congressional Act banning interstate transport of products made with child labor because act does not regulate commerce, it regulates how local production is conducted 

e. A.L.A. Schechter Poultry Corp. v. United States: Congress may regulate intra-state commerce that has a direct effect on interstate commerce; just b/c its in the stream of commerce does not mean Congress can regulate it
f. Carter v. Carter Coal: The word “commerce” is equivalent to the phrase “intercourse for the purposes of trade” and everything that this act deals with is “intercourse for the purposes of production” (wages and hours of mine workers) which is not commerce and which is purely a state matter which the federal government has no business interfering in.
iv. 1937 to 1995
1. court expansively defines scope of commerce power, 10th amendment NO limit
2. IMPORTANT DEVELOPMENTS OF THIS ERA:
a. eliminates distinctions b/w “production” and “commerce”

b. eliminates distinction b/w “direct” vs. “indirect” effects on commerce

c. purely intra-state activities that don’t directly affect interstate commerce may be regulated by Congress if their cumulative impact would affect interstate commerce

d. grants authority to regulate private discrimination b/c of effect on commerce
e. Commerce clause can be used to reach: (U.S. v. Perez) 
i. misuse of channels of interstate commerce (shipment of stolen goods)

ii. to protect instrumentalities of interstate commerce (persons or things in interstate commerce)

iii. intra-state activities with substantial effect on interstate commerce (Stewart says all crime has this effect)
3. Case law:

a. NLRB v. Jones: industrial labor relations has an effect on commerce, and therefore, congress can regulate it under the commerce clause

b. U.S. v. Darby: overrules Hammer and says that the prohibition of the shipment interest of goods produced under the forbidden substandard labor conditions is within the constitutional authority of Congress b/c either its motive or its consequence is to restrict the use of articles of commerce within the states of destination

c. Wickard v. Filburn: home consumption of wheat will have substantial effect on price and market conditions of wheat in commerce
d. Heart of Atlanta: authority to regulate private discrimination b/c of effect on interstate commerce

e. Katzenbach v. McClung: same as above
f. Garcia v. San Antonio: overrules National League of Cities v. Usery and says that it is within Congress’ power to enforce provisions of the Fair Labor Standards Act 
v. (4) 1990’s-present
1. Rehnquist courts attempts to relive limits on Congress’ power
2. REQUIREMENTS- What Congress may regulate:

a. Channels of interstate commerce
b. Persons or things in interstate commerce
c. Activities that substantially affect interstate commerce
3. Narrowing the federal commerce power:
a. U.S. v. Lopez (1995): Gun Free School Zone Act is not proper exercise under commerce power  b/c it does not have effect on commerce; Congress can regulate something that is bought or sold (economic activity), not just possession
b. U.S. v. Morrison (2000): majority rejected Congress's findings that gender-motivated violence has a substantial enough effect on interstate commerce to give Congress the power to create a federal cause of action to redress it. The majority justified this by arguing that otherwise Congress could regulate virtually anything.
c. Solid Waste Agency: the court said regulation over abandoned sand and gravel put off Illinois would be a serious constitutional question b/c it might affect state’s traditional control over land use and the court construed the Clean Water Act narrowly and not allowing federal regulation based solely on the fact of migratory birds
d. Pierce County: U.S. Department of Transportation adopted Section 409 which protects information compiled or collected in connection with certain federal highway safety programs from being discovered or admitted in certain federal or state trials. Yes it is proper exercise of Congress’ authority because the legislation aims at improving safety “in the channels of commerce and increasing protection for the instrumentalities of interstate commerce.”

e. Gonzales v. Raich: The Court held that the regulation of marijuana under the CSA was squarely within Congress' commerce power because production of marijuana meant for home consumption had a substantial effect on supply and demand in the national market

4. Reviving 10th amendment limits on federal power:
a. When congressional act conflicts with 10th amendment:
i. Congress does not have authority to compel states to enact or enforce a federal regulatory program

ii. Congress cannot compel State’s officers to do something

b. When congressional act DOES NOT conflict with 10th amendment:

i. when something is being regulated in a “generally applicable way” (applies to states and individuals)
ii. when congressional act is regulates state activities rather than seeking to control or influence the manner in which states regulate private parties

c. Case law:
i. New York v. United States (1992): Congress have the authority to compel the states to provide for the disposal of the radioactive waste generated within their borders b/c “the Constitution has never been understood to confer upon Congress the ability to require the States to govern according to Congress’ instructions” & “Congress has the power to regulate people, not states” & Congress may ENCOURAGE states to comply by grants in aid and cooperative federalism
ii. Printz v. United States (1997): Brady Act commands state and local law enforcement offices to conduct background checks on prospective handgun purchasers and to perform certain related tasks. We held in New York that Congress cannot compel the States to enact or enforce a federal regulatory program.  Today we hold that Congress cannot circumvent that prohibition by conscripting the States’s officers directly

iii. Reno v. Condon: the Driver’s Privacy Protection Act of 1994 regulates the disclosure of personal information contained in the records of state DMV departments- it is constitutional
d. Taxing and Spending Power (Article I, Section 8)
i. TWO ISSUES:
1. Scope of Congress’ taxing and spending power

2. Whether 10th amendment is a limit on it
ii. Two views:
1. Madison: narrower view: Congress can only use power to tax and spend in exercise of its enumerated power

2. Hamilton and Justice Story: can be used more broadly to promote “general welfare”

iii. 3 Requirements when Congress’ spending power cannot be limited:
1. taxing and spending power just has to be for “general welfare”

2. the conditions are unambiguous

3. and the conditions bear a relationship with the purpose of the spending program 

iv. a tax is not any less a tax because it has a regulatory effect (ex: tax on sale of guns is ok)
v. Case law:
1. U.S. v. Butler: but what is significant about this is that court is taking a broad view of spending power saying its not limited to one of the enumerated powers, it just has to be for “general welfare”
2. Sabri v. United States: Congress has authority under the Spending Clause to appropriate federal monies to promote general welfare and has corresponding authority under necessary and proper clause to see to it that taxpayer dollars appropriated under that power are in fact spent for general welfare and not undermined by corrupt public officials; spending clause allows Congress to appropriate  money for general welfare and necessary and proper clause allows Congress to ensure federal funds are spent for general welfare and not siphoned off into bribery
3. South Dakita v. Dole: act which placed as a condition to states in order to receive federal funding for highways that they raise the drinking age to 21 is constitutional 
e. Congress’ Power Under Post-Civil War Amendments
i. Two Competing Views of Scope of Congress’ Power:
1. Congress may use the power to expand the scope of rights and even to define the meaning of constitutional provisions so long as it is not diluting constitutional rights, (Katzenbach), OR
2. Congress only may provide remedies for rights recognized by the courts (or laws to prevent violations of those rights).  Congress may not create new rights or expand the scope of these rights (City of Boerne) 
a. How to determine whether Congress is altering or creating new rights:
i. to be appropriate, there must be “congruence and proportionality between the injury to be prevented or remedied and the means adopted to that end”
ii. 13th Amendment
1. Congress may prohibit discrimination in private contracting
iii. 14th Amendment
1. Prohibits only state action
2. Congress cannot determine what is a constitutional violation under this amendment
iv. 15th Amendment
v. Case law:
1. U.S. v. Morrison: Court held that the federal Violence Against Women Act could not be upheld as an exercise of Congress's power under Sec. 5 of the Fourteenth Amendment because it targets only private conduct and not state action
2. Katzenbach v. Morgan: the effect of the act is to prohibit NY from denying the right to vote to large segments of its Puerto Rican community and to ensure non-discriminatory treatment in public services (empowered by their right to vote)

3. City of Boerne v. Florez: Section 5, 14th amendment is an affirmative grant of power and for Congress to determine whether and what legislation is needed to secure the guarantees of the 14th amendment
f. Congress’ Power to Authorize Suits against State Governments (11th Amendment)
i. Two Interpretations of 11th Amendment 
1. 11th amendment reflects broader principles of state sovereign immunity that extend far beyond its textual meaning
2. 11th amendment meant only to limit diversity jurisdiction of federal courts, not federal question jurisdiction 
ii. Traditional Exceptions to 11th Amendment
1. can still sue state officials for injunctive relief or damages not paid by government
2. United States government can sue a state

3. a state may waive 11th amendment immunity if it clearly consents to suit
4. Congress can waive states’ 11th amendment immunity if it clearly expresses an intent to do so and acts pursuant to a valid exercise of power (pursuant to section 5 of 14th amendment)
5. Congress can waive states’ 11th amendment immunity if it clearly expresses an intent to do so and acts pursuant to commerce power (Pa Union Gas) – COURT SPLIT

iii. REMEDY MUST BE CONGRUENT AND PROPORTIONAL

iv. Case law:

1. Seminole Tribe: cannot abrogate 11th amendment immunity acting pursuant to Indian commerce clause

2. Florida PrePaid: nothing gives power to Congress to abrogate state sovereign immunity from patent infringement

3. Kimel: employment discrimination act invalid b/c its not congruent and proportional
v. Rights Receiving Heightened Scrutiny 

1. equal protection: basic concept is that there are different levels of scrutiny depending on what the alleged basis of discrimination is:

a. Strict scrutiny (must be necessary to achieve a compelling governmental purpose): race or national origin which is expressly mentioned in 14th amendment

b. Intermediate Scrutiny (must be substantially related to achieving a substantial government purpose) gender discrimination

c. Rational Basis: anything else like age or disability

vi. Case law:
1. Nevada: Congress may authorize suits, Congress more power b/c sex discrimination subject to stricter scrutiny than age or disability discrimination
2. Tennessee v. Lane: 
IV. Federal Executive Power
a. Executive Powers Under Constitution

i. Article 1, Section 7, Clause 2: Presentment clause allows President to veto legislation
ii. Article 2, Section 2, Clause 1: Commander in Chief, supervise department heads, pardon power

iii. Article II, Clause II: treaty power, appointment power

iv. Article II, Section3: recommend legislation, “take care” clause

b. Inherent Presidential Power
i. Article II, Section 1: “vesting clause”( does not have the words “herein granted”

ii. Four Models on Limits on Executive Power
1. no inherent power (Blackmun: cannot act unless statutory or constitutional provision authorizes seizure)

2. usurpation/separation of powers model (Douglas: cant act if it usurps power of another branch)

3. Congress may limit power (Frankfurter: can’t act b/c Congress disapproved)

4. Inherent power to respond to emergencies unless violates an explicit constitutional provision (may be greater in foreign policy matters)
iii. EXECUTIVE PRIVILEGE
1. its for the court, not the executive to decide
2. Absent a claim of need to protect military, diplomatic, or sensitive national security secrets, an absolute, unqualified presidential privilege of immunity under all circumstances does not exist (U.S. v. Richard Nixon (President)
iv. Case law:

1. Youngstown Sheet & Tube: nothing express here that authorizes president to take possession of Steel Mills (First model above)
2. U.S. v. Richard Nixon (President)
c. Authority of Congress to Increase Executive Power
i. Two views:
1. sees separation of powers as appropriately resolved b/w the President and Congress; if two branches agree, court only rarely should invalidate their actions
2. sees separation of powers as constitutionally mandated and therefore envisions a crucial judicial role in enforcing its requirements
ii. Line-Item Veto
1. Unconstitutional b/c the cancelling of appropriation bills is the President repealing a law (Clinton v. New York)
iii. Imposition of Tariffs: president may waive them
iv. Case law:
1. Clinton v. City of New York: 
d. Constitutional Problem of the Administrative State

i. Non-delegation Doctrine and its Demise
1. Non-delegation doctrine: 
a. notion of strict separation of powers between branches: one branch may not delegate its power to another

b. thus, Congress may not delegate its legislative power to executive agencies b/c it would violate principles of separation of powers for an executive agency to perform legislative functions

2. Shifting Rationales for upholding doctrine:
a. “Contingency theory”

b. “Filling in the Blanks”

c. “Intelligible Principle Approach”: delegated discretion OK if sufficient standards to control its exercise
d. Courts also construe statutes to avoid non-delegation problems  

3. Decisions holding delegations un-constitutional:
a. ALA: The National Industrial Recovery Act delegated to the President the power to regulate various industries by re-delegating to business groups and boards of the various industries authority to create codes of conduct for the industries, However, the statute itself did not prescribe standards to guide the creation of these codes.  UNCONSTITUTIONAL DELEGATION

b. Panama Refining Co.: Here the act did not provide any policy guidelines for prohibiting or not prohibiting the transportation of petroleum production in excess of state allowances.
4. Since these cases, all delegations, no matter how broad, have been upheld
a. Whitman: Providing agencies some level of discretion in setting regulations is not an unconstitutional delegation of law

ii. Legislative Veto and Its Demise
1. Legislative Veto: check on administrative agencies, Congress does not have to pass new law, just provisions in statutes authorizing Congress or one of its Houses or committees to overturn an agency’s action
2. DECLARED UNCONSTITUTIONAL- INS v. Chadha: 
a. b/c violation of Presentment Clause, requirement of bicameralism, 
3. Congressional Review Act constitutional b/c it still needs to be signed by President and go through both houses
iii. Checking Administrative Power
1. Three Views of Presidential Power
a. Unitary Executive: as chief executive officer the President has the exclusive power to control the exercise of purely executive power
b. Directive authority as an interpretive principle: Although pres doesn't have directive authority, as a matter of law, we should grant him such authority.
c. Not-So-Unitary Executive: entrusting decisions to agency heads a useful check; given removal authority, president very influential but lacks directive authority  

2. Appointment Power- Article II, Section 2
a. President may appoint heads of department and Congress may appoint inferior officers
3. Removal Power

a. President’s authority to remove officers: NOT IN TEXT OF CONSTITUTION

i. authority comes from silence of Constitution and “take care” clause
4. Impeachment

a. Article II, Section 4 does provide for when president and VP can be impeached
5. Presidential Supervision of Executive Branch:

a. Article II, Section 2: the president may require the opinion in writing of the principal officer of the executive departments upon any subject relating to the duties of their respective offices 

b. Article II, Section 3: President shall take care that the laws be faithfully executed 

e. Separation of Powers and Foreign Policy
i. WAR POWERS

1. Congress:

a. Article I, Section 8, Clause 11: Congress has the power to declare war

b. Article I, Section 8, Clause 12: Congress has power to raise and support armies but no appropriation of money to that use shall be longer than two years

c. Article I, Section 8, Clause 13: Congress has power to provide and maintain navy

2. President

a. Article II, Section 2: President is Commander in Chief

b. Article II, Section 2, Clause 2: President has, power, by and with advice and consent of Senate, to make treaties with 2/3 vote of Senate
ii. Foreign Policy v. Domestic Affairs

iii. Treaties and Executive Agreements

1. Executive agreements do not need Senate approval

iv. War Powers

f. Presidential Power and War on Terrorism
i. Modes of Analysis:
1. Has President acted under express grant of power from Congress or from implied power?
2. Does the war situation justify it?
ii. Detentions
1. No congressional authority needed to detain those who qualify as enemy combatants 
a. individuals who are “engaged in an armed conflict against the United States” (def. of enemy combatants) b/c these detentions are necessary as part of the exercise of “necessary and appropriate force”
2. Due process must be afforded to detainees

3. Possible distinction b/w enemy aliens (who are detained) vs. American citizens who aid the enemy are treated as traitors subject to the criminal process

iii. Military Tribunals
1. Authorization for the Use of Military Force- President authorized to use all appropriate/necessary force
2. FISA- Foreign Intelligence Surveillance Act
3. Case law:

a. Ex Parte Quirin: YES- petitioners may be placed upon military tribunals.  The offenses are against the law of war and therefore cognizable before a military tribunal, not before a trial by jury
b. Hamdan v. Rumsfeld: President may establish military commissions only for offenders triable under the law of war; President may establish tribunals as commander in chief exercising executive power pursuant to Articles of War established by Congress
g. Checks on the President
i. Suing and Prosecuting the President
1. Nixon v. Fitzgerald: broad grant of absolute immunity to President for acts that occurred while President

2. Clinton v. Jones: the reasons for having official immunity serves the public interest in enabling such officials to perform their designated functions effectively without fear that a particular decision may give rise to personal liability( but this reasoning does not support immunity for unofficial conduct.
ii. Impeachment
1. What are “high crimes and misdemeanors”? 
V. Limits on State Regulatory and Taxing Power

a. Preemption of State and Local Laws (source: SUPREMACY CLAUSE)
i. LOOK AT CONGRESSIONAL INTENT
ii. Express Preemption
1. look at intent of Congress

2. Lorillard Tobacco: 
iii. Implied Preemption

1. Conflicts Preemption
a. actual conflict b/w federal and state law where federal law does not expressly preempt and compliance with both federal and state law is physically impossible
b. Florida Lime: 
2. Preemption Because State Law Impedes Achievement of Federal Objective
a. if state law stands as an obstacle to the accomplishment and execution of the full purposes and objectives of Congress
b. PG&E: 
3. Preemption Because Federal Law Occupies the Field
a. where scheme of federal law and regulation is so pervasive as to make reasonable the inference that Congress left no room for States to supplement it

b. Hines: 
b. Dormant Commerce Clause

i. Principle that state and local laws that place an undue burden on interstate commerce are unconstitutional 

1. inferred from grant of power to regulate interstate commerce

ii. Analysis:
1. Does it discriminate against out-of-staters?
a. Is there facial discrimination?

b. If not, is there neutral discrimination, but does it have a discriminatory purpose or discriminatory effect?

2. Does the law discriminate against interstate commerce? 
a. If law discriminatory, then strong presumption against the law and will be upheld only if it is necessary to achieve an important purpose and no other reasonable non-discriminatory alternatives exist
b. If law non-discriminatory, then presumption is in favor of upholding the law, and it will be invalidated only if its shown that the law’s burden on interstate commerce outweighs benefits and whether there is a less discriminatory alternative
iii. Dormant Commerce Clause Before 1938
1. Gibbons v. Ogden: broad view of seemingly exclusive federal commerce power, distinction for state police power
2. Cooley v. Board of Wardens: PA law requires use of local pilots on ships entering local port of Philly- local/national distinction 

iv. Contemporary Test for Dormant Commerce Clause

1. Shift to a Balancing Approach
a. Emergence of new test: balancing the benefits of a law against the burdens that it imposes on interstate commerce 
b. Three types of discrimination:

i. facial

ii. discriminatory purpose

iii. discriminatory effect

c. not legitimate local interests:

i. economic protectionism

d. legitimate local interests:

i. environmental protection

ii. health and safety of your residents
2. Exemptions to the Dormant Commerce Clause

a. Congressional Approval
i. reasoning: Congress has power to regulate interstate commerce
b. Market Participant Exception
i. state may favor its own citizens in dealing with government owned-business and in receiving benefit from government programs

ii. ex: universities charging in state tuition- allowed b/c market participant

iii. LIMIT:

1. allows state to impose burdens on commerce within the market in which it is a participant, but no further
c. Privileges and Immunities Clause of Article IV, Section 2

i. P&I vs. dormant commerce clause:

1. P&I:

a. requires discrimination against citizens of other states

b. only protects individual citizens, not corporations or aliens

c. no exceptions for congressional approval or market participant

ii. Analysis under Privileges and Immunities Clause: What are the Privileges and Immunities of Citizenship?
1. fundamental interests (enjoyment of life and liberty, right to acquire property, right to pursue happiness and safety)

2. employment pursuits

iii. Analysis applying black letter law:

1. Is the interest asserted sufficient to trigger protection by the P&I Clause? whether a right is among those “fundamental principles of liberty and justice which lie at the base of all our civil and political institutions”
2. Is law discriminatory?

VI. Structure of Constitution’s Protection of Civil Rights and Civil Liberties

a. Application of Bill of Rights to States
i. 14th amendment P&I only protects US citizenship, not state citizenship

ii. 14th amendment P&I used to invalidate state law in Saenz v. Roe  (protects right to travel)
b. Application of Bill of Rights to Private Conduct 

c. Incorporated Rights are applied in the same manner at federal and state levels, except for:

i. states not constitutionally required to use 12 person jury for criminal cases

ii. if a state uses 12 person jury in criminal case, need not be unanimous, but if they use 6 person jury then yes unanimous 

d. State of Incorporation Today:

i. Everything incorporated except:

1. 2nd Amendment Right to Bear Arms

2. 3rd Amendment Right not to Quarter Soldiers

3. 5th Amendment Right to Grand Jury Indictment 

4. 7th Amendment Right to Jury Trial in Civil Cases

5. 8th Amendment Right Against Excessive Fines

e. State Action Requirement
i. Constitution protects individual rights from state action, but it generally does not apply to private entities 

1. Exceptions to state action:

a. 13th amendment directly regulates private conduct by not allowing involuntary servitude

b. statues can apply constitutional norms to private conduct (ex: Civil Rights legislation)

c. public function: if private entity performing function traditionally done exclusively by government

d. entanglement: if government authorized, encouraged, or facilitated conduct, can be considered equivalent of state action
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