Constitutional Law I Outline

Separation of powers = divided power among the 3 branches of govt.

· Article I – Congress/legislative branch

· Article II – Executive branch

· Article III – Judiciary branch – basically an outlier; details have to be filled in with Judiciary Acts

Federalism = divided power among the federal and state govts.

Only federal court required by the Constitution is the Supreme Ct. (ensures uniformity)

-     Congress has the power to create the lower courts, and can give them any jurisdiction it desires

The Nature and Sources of the Supreme Court’s Authority

A.  Marbury v. Madison and Judicial Review
     1.  Historical Background:
Federalists





   Republicans/Democrats___________________________    
Supported the Constitution



   Successors of anti-Federalists who opposed Constitution

· Federalist Papers (John Jay, Alexander

   -     Madison eventually becomes a supporter of Jefferson

Hamilton, James Madison)
 

          

Prosperous, well-born, from famous families,
 Tendency to be more ordinary (farmers, debtors)

     with property and interested in commerce
   

Wanted hard currency, strict bankruptcy laws, and      Wanted paper currency, moratoria on debt, looser

     a national bank (favored creditors)

        bankruptcy laws

Favored a strong federal govt./courts; states too easy     Favored states and state courts (suspicious of federal 

     on debtors





        courts)

Narrow suffrage, less personal liberty

   Favored more personal liberty, greater suffrage

· Washington favored the Federalists, but not really on either side
· Adams was a Federalist
· Jefferson was a Republican

· Peaceful transfer of power from Federalists to Republicans

-     Federalists lost control of the Presidency (executive) and both house of Congress, but they still had control of the judiciary because all judges appointed up until this time were Federalists 

· Attempted to secure and reinforce their judiciary power with enactment of Judiciary Act of 1801 that created 16 circuit courts (no more riding circuit) to stack with Federalists
     2.  Opinion:
Q1: Does Marbury have a right to the commission he demands?   Yes.
Q2: If Marbury’s right has been violated, does US law afford him a remedy?   Yes.
Q3(a): Is Marbury’s remedy a mandamus…?   Yes.
Q3(b): …issuing from the Supreme Ct.?   No.
· A: Statute/Sect. 13 of the Jud. Act of 1789 says yes, but Constitution says no.
      -     1st question addressed 

· Article III, Sect. 2 extends to all cases arising under the Constitution and the laws of the US fall within federal judicial power (here the Organic Act of 1801)
· 2nd question addressed 

· Supreme Ct. has original jurisdiction over – cases affecting ambassadors, other public ministers and consuls, and those in which a State shall be a party

· State is not a party, Madison is

· Marbury is not a public minister/consul, 
· All other cases, Supreme Ct. has appellate jurisdiction

· So, this case needs to be appellate jurisdiction for the Supreme Ct. to have jurisdiction

· BUT it is original jurisdiction because Marbury brought it directly to the court, not from a lower court on appeal

Dicta = Most Important Part of This Case:

1)   Principles are committed to writing in a written Constitution 

      -     Supremacy Clause (Art. VI, Sec. 2) because establishing it was “a very great exertion” that can’t and shouldn’t be frequently repeated, so principles are “deemed fundamental” and designed to be permanent

· So even smallest federal law is supreme to state Constitutions

2)   Court decides whether statutes are constitutional – “It is emphatically the province and duty of the judicial dept. to say what the law is.”

-     Judiciary is non democratic and anti-majoritarian since can only remove judges through impeachment (once appointed, no more connection with political process so there’s no pressure on them)

3)   Distrust of the legislature – “would be giving to the legislature a practical and real omnipotence”
· Jurisdictional issue here is placed at the end instead of at beginning as usual

· Marshall was afraid to issue the mandamus because he though Jefferson wouldn’t pay any attention to it

      -     No way to enforce Supreme Court or any other court’s orders

B.  Constitutional and Prudential Limits on Constitutional Adjudication:
     1.  Nonjusticiability of Political Questions (PQ):

· Very narrow doctrine

· Self-restraint of judiciary in not interfering with the workings of the other branches 

-     Respect for separation of powers
· Nonjusticiable political questions involve (Baker):

      -     * A textually demonstrable constitutional commitment of the issue to a coordinate political dept., or

      -     * A lack of judicially discoverable and manageable standards for resolving it, or

      -     The impossibility of deciding without an initial policy determination of a kind clearly for nonjudicial 

            discretion, or

      -     The impossibility of a court’s undertaking independent resolution without expressing lack of respect due   

            to coordinate branches of govt., or

      -     An unusual need for unquestioning adherence to a policy decision already made, or

      -     The potentiality of embarrassment from multifarious pronouncements by various depts
· Cases:
      -     Baker v. Carr – reapportionment of TN legislature votes according to census not a PQ
· Judicial standards under Equal Protection Clause well developed

      -     Powell v. McCormack: House refusing to seat P because of allegations that he misused funds, claiming authority under Art. I, Sec. 5 that each House shall be judge of the qualifications of its own members

· Even if a constitutional commitment to legislature, Ct. decides how much has been committed

      -     Art. I, Sec. 2 lists only age, citizenship, and residency requirements = all that was committed
      -     Nixon v. US – Ct. has no authority to review whether whole Senate had to try impeachment of Judge Nixon or whether a subcommittee could with a vote of all after getting transcripts because issue is a PQ
     2.  Case or Controversy Requirements:
· Art. III, Sec. 2 limits the judiciary to acting in “cases” or “controversies”
1)   Cannot issue advisory opinions since there is no case/facts
      -     Can issue declaratory judgments since they do have parties and facts = cases

2)   Must have standing:
-     Convention constitutional standing requirements:
             a)   Injury in real life/injury in fact 
             b)   Injury must be traceable to action challenging

             c)   Must be redressable by judicial action
      -     Court added prudential bans on:

             a)   3rd parties standing

             b)   Assertion of generalized grievances (Lujan)

             c)   Claims outside “zone of interest” protected by statute/constitutional provision
      -     Cases:

· Warth v. Seldin: no injury in fact b/c can’t prove P could afford to move in even if lower cost housing was built, or that they would if they could
· Lujan (Scalia): P’s weren’t injured because they didn’t have a close enough connection to the animals
-     True even though Congress gave any person standing to bring action to challenge Endangered Species Act because Congress can’t expand standing past outer boundary of Art. III, Sec. 2 “case or controversy” requirement

· Frothingham/US v. Richardson: taxpayers don’t have standing since there was no injury in fact
                  -     However in FEC v. Atkins: finds standing for taxpayers challenge to FEC’s decision that AIPAC isn’t a political committee

                  -     Flast v. Cohen exception: taxpayers do have standing where govt. gives $ to religious org. on grounds that it violates Establishment Clause
· Raines v. Byrd: Members of House/Senate have no standing in challenging Pres. Line Item Veto Act power 

3)   Mootness: changing circumstances after initiation of lawsuit ended controversy; not a live issue anymore
      -     DeFunnis: affirmative action for student being let into law school, but he was in his 3rd year by time 

             case reaches Supreme Ct. = moot because he got what he wanted

      -     Exception: cases that are “capable of repetition” but moot by time gets to court for each individual case
· Roe v. Wade: abortion issue
· Padilla: enemy combatant issue and being charged with a crime when case reaches Supreme Ct.

4) (Un)Ripeness: case not developed far enough to point of redressability = opposite of mootness
-     Why court can’t give advisory opinions
     3.  Supreme Ct. Authority to Review State Court Judgments:

· Martin v. Hunter’s Lessee – upholds Sec. 25 of Judiciary Act of 1789 that Supreme Ct. has the right to review final decisions of state courts 

     4.  Political Restraints on the Supreme Ct.: May Congress Strip the Court of its Jurisdiction:

· Exceptions Clause (Art. III, Sec. 2, Cl. 2) – Supreme Court has appellate jurisdiction “with such exceptions, and under such regulations as the Congress shall make”
· Can’t change the Supreme Ct.’s original jurisdiction
· Different interpretations of Exceptions Clause:

· Congress can only make small changes, not large ones

· Hart: Congress can’t make exceptions that would interfere with the “essential/core” functions of the Ct.

· Intended to give Congress a check on the Ct.’s power

· Berger: clause comes after and modifies only “facts” (thinks clause is in tension with judicial review)

· Congress decides how much review of facts Supreme Ct. will have so as not to interfere with right to trial by jury

· Supreme Ct. still has appellate jurisdiction as to law
· Statutes withdrawing jurisdiction:
-     Ex Parte McCardle: After Supreme Ct. heard oral argument, Congress passed an act repealing the act that authorized the Ct.’s appellate jurisdiction over McCardle’s habeas petition
      -     Graham Levin Amendment 
Separation of Powers

A.  Executive Encroachment on Legislative Powers:

· Neither case argues that govt. as a whole doesn’t have the power, just that the Pres. doesn’t

     1.  Domestically:     

· Youngstown Sheet & Tube Co. v. Sawyer (The Steel Seizure Case): Pres. Truman didn’t have power to issue executive order to seize steel mills Congress prevails over Pres. in choice of policy
      -     Opinions:

· Black majority: no statutory authority given by Congress to Pres., and notion that Pres. “shall take care that the laws be faithfully executed” refutes that he can be his own lawmaker

-     Doesn’t overrule Neagle, because assigning 1 marshal is very different in scale from seizing all steel mills = vastly different social, economic, and political impact so we want Congress representing the people to make the decision instead of just the Pres.

· Frankfurter concurrence: if Pres. has continuously exercised a power, and Congress hasn’t questioned it = “gloss on Exec. power”

· Jackson concurrence (most cited): 3 categories:
                  1)   Acting with approval, express (max. Pres. authority) or implied (close) from Congress

                         -     Only way it would be unconstitutional would be if the authorization was unconstitutional 

                  2)   No Congressional grant or prohibition on authority = “zone of twilight” in which distribution is uncertain and there may be concurrent authority between Congress and Pres.

            3)   Pres. acts regardless of prohibition by implied (close) or express will of Congress (lowest Pres. authority)

      -     Case falls into the implied prohibition here because other acts give Pres. power to seize, but only in certain circumstances not met here (implies Pres. can’t seize in any other way)
Taft Hartley Act requires Pres. to ask Congress for seizure power if he feels its needed

-      Rejects all grants of direct, independent power to Pres.

· Vinson dissent: disagrees that Pres. engaged in lawmaking but rather “took care” that statutory programs enacted by Congress and anti-inflation laws were “faithfully executed”

-     Doesn’t say how to faithfully execute the laws, so “particular method of execution” of seizing steel mills valid here
                  -     Draws support from Neagle, where Pres. assigned US Marshal to protect Judge Field, and Supreme Ct. holds assignment valid after he kills someone
     2.  Foreign Affairs:     
· Dames & Moore v. Regan: 

· Holding: Pres. Carter had power to issue executive order that:
1)   Nullified all attachments of Iranian property in the US (including Dames & Moore’s)

2)   Required the attached property/frozen assets to be transferred to 1) Iranian govt., 2) US banks to satisfy debt, and 3) claims commission

3)   Suspended all American claims against Iran and required them to be refiled in new International Claims Tribunal at the Hague to be set up under the terms of the agreement 

· Pres. has more authority over choice of policy with foreign affairs than domestic because international crises are much more unpredictable, but Congress still has most of the authority
· Rehnquist opinion: 

· Between Jackson’s 1st and 2nd categories because Pres. acted pursuant to Congressional authorization in the International Emergency Economic Powers Act (IEEPA) in 1st 2 parts of Exec. order
-     3rd isn’t mentioned in the statute, but general approval that it is OK as well as “gloss on Exec. power”
· US v. Pink (before Dames & Moore):
      -     Holding: Pres. Roosevelt had power to issue Exec. order recognizing Soviet govt. and entering into settlement of claims agreement 
B.  Executive Discretion in Times of War or Terror:

     1.  The President, The Congress, and the War Power:

· War powers are vested in Congress, and Pres. as Commander in Chief carries out these policy decisions

      -     Reflects Framers’ general mistrust of military power permanently at Exec.’s disposal

· War Powers Resolution of 1973: joint resolution of Congress (just a statute) establishing framework:

      1)   Pres. shall consult with Congress before introducing US Armed Forces into hostilities 
            -     Disregarded/circumvented several times

      2)   If the Pres. sent troops into hostilities, he must report this immediately to Congress
      3)   60 days after report was/should have been filed, Pres. must withdraw the troops unless Congress declares otherwise

            -     Remains untested

      4)   Congress can withdraw troops by concurrent resolution (vote of both houses)

     2.  The President, The Courts, and Executive Detention of Enemy Combatants:

· Suspension Clause (Art. I, Sec. 9, Cl. 2) – habeas corpus can’t be suspended, unless when in cases of rebellion or invasion the public safety may require it

· Implies that you have a constitutional due process right to habeas corpus at all times unless Congress suspends it in the above circumstances

      -     One area where Constitution does contemplate withdrawal of jurisdiction from the Court by Congress

· Cases:
      -     Ex Parte Milligan: citizens cannot be tried in any other way than by a civilian court unless:
            1)   You are a member of a military

            2)   The civilian courts are closed because of invasion or insurrection; however as soon as the courts reopen, a citizen must be tried by the civilian courts again

      -     Ex Parte Quirin: detention of enemy belligerents (distinguishable from Milligan here) for trial by military commission appointed by Exec. order of Pres. Roosevelt is constitutional
· Jackson’s 1st category of Congressional approval because Art. of War acknowledges military commissions 
· Hamdi v. Rumsfeld: holding, but not an opinion of the court since no 5 justices agree on same opinion

a) Congress authorized Exec. to hold citizens who qualify as “enemy combatants” 

      -     Plurality and Thomas say (= 5): Jackson’s 1st category of Congressional approval through the Authorization for Use of Military Force (AUMF) enacted shortly after 09/11

      -     All 4 others: Jackson’s 3rd category of Congressional prohibition because Sec. 4001(a) of AUMF requires clearly legislative authorization for detention of citizens (i.e. – suspension of habeas corpus) that is missing here

· Think Hamdi must either be released or tried criminally like Lindh (only other citizen caught abroad fighting against US)
b)   But due process demands that a citizen held in the US as an enemy combatant be given 1) notice of the factual basis for his classification as an enemy combatant, and 2) a fair opportunity to rebut the govt.’s factual assertions of his enemy combatant status before a neutral decisionmaker

-     Uses Matthews v. Eldridge to weigh the severe deprivation of Hamdi’s liberty against the govt.’s interest in not having him fight against the US again if he is released/having the Executive too busy to deal with this issue during war
                  -     Concessions might have to be made in exigent circumstances like accepting hearsay or having a rebuttable presumption in favor of the govt.’s evidence
· Implications:
                  -     Courts can’t be excluded from these decisions since they involve individual rights
                  -     Congress will strike a truer balance between individual liberty and security than the Executive because the Exec. is entrusted primarily with maintaining security

      -     Rasul v. Bush: non-citizen detainees held outside US at Guantanamo can file writs of habeas corpus

· Unlike prior Eisentrager case, where there was no tie to US territory from Lonsberg Prison in Germany and hence no jurisdiction, here Cuba is virtually an extension of US territory

Treason:

· Only crime defined in the Constitution (Art. III, Sec. 3)

      -     1st sentence sets forth a substantive limit – consists only in: 

            1)   Levying war against the US, or 

            2)   In a) adhering to their enemies by b) giving them aid and comfort 

                 -     Prevailing definition of enemy is that it has to be a country that Congress has declared war against

      -     2nd sentences set forth a procedural limit – need testimony of 2 witnesses to the same over act, or a confession in open court
· Must also be a citizen, even though it does not say this (inherent)

     3.  Congressional Encroachment on the Executive Power:

· Exec. power has burgeoned far beyond Framers’ imagination, so Congress has 2 choices:

          a.  Retain Control over Executive Actions:

· Nondelegation – being very specific about delegation to limit rulemaking power of agencies
· However, Congress has often delegated broadly

· Supreme Ct. doesn’t limit Congress’s authority to delegate, requiring only some kind of intelligible standard

· Legislative and line item vetoes – to maintain some control over policy enacted by the regulatory body

      -     Cases:

· INS v. Chadha: 
           -     Burger majority formalist view: Art. I, Sec. 7 requires the majority of both Houses plus the signature of the Pres. for legislative actions, or if the Pres. doesn’t sign, 2/3 vote of both Houses = bicameralism and presentment 
· Framers narrowly defined when either House could act outside of bicameral role:

                 -     Senate: power to conduct impeachment trials, ratify treaties, and over Pres. appointments

                 -     House: power to initiate impeachments

· Allowing Leg. to sneak back in later is unconstitutional

· As here where one house veto rejected AG’s determination that deportation shouldn’t happen (even though statute authorizing process went through procedure)

· Provision was severable, and end result is a statute that Congress never passed (Judgment of deportability and AG’s power to suspend it minus one House’s ability to overrule AG)

· Would make War Powers resolution of 1973 unconstitutional too

· White lone dissent flexible view: maybe it was unconstitutional to give the Exec. branch so much power through regulatory bodies, but we allowed it and now must allow Leg. to reestablish balance of powers
· Clinton v. NY: 
                  -    Stevens majority formalist view: unconstitutional for Pres. Clinton to exercise power to cancel budget items under Line Item Veto Act of 1996 (sent special message to Congress within 5 days, and Congress can then issue “disapproval bill” making message/cancellation void on majority vote of both houses) of Balanced Budget Act of 1997 because it violates bicameralism 

· Whereas constitutional veto voids an entire bill, this only voids part of a law which Congress voted and accepted in its entirety
· Discretion in the 1st statute (Line Item Veto), not in 2nd, so Congress hasn’t focused on particular items for discretionary spending in future statutes
                  -     Scalia concur/dissent: Line Item Veto Act merely a delegation of discretionary spending authority Pres. has had since beginning of country
· Discretion isn’t in the 1st statute, but in the 2nd (Balanced Budget Act)
                  -     Breyer dissent flexible view: same argument in Chadha, which also failed 

          b.  Retain Control over Executive Officers’ Jobs:
· Appointment:

· Appointments Clause (Art. II, Sec. 2, Cl. 2) – Pres “shall nominate and by and with the advice and consent of the Senate, shall appoint ambassadors, Supreme Ct. judges, and all other officers of the US”

· Exception: Congress may by law vest appointment of such inferior officers as they think proper in Pres. alone, in the cts. of law, or in the heads of depts.” (however, NOT Congress)
-     Congress’s power limited in that appointed officer’s position must have some connection with the function for body appointing them (congruous)

· Cases:

                              -     Morrison v. Olson: independent counsel = inferior officer because she can be removed by AG
      -     Buckley v. Valeo: unconstitutional for Federal Election Commission (FEC) members to be appointed by Congress since Congress wasn’t listed in the exception
· Removal:

· Only explicit mention in Constitution is impeachment

· House impeaches (Art. I, Sec. 2 – like an indictment) and Senate hears the trial (Art. I, Sec. 3)

· Covers only “treason, bribery, and other high crimes and misdemeanors” 

· But power to remove subordinate executive officials through routes other than impeachment is assumed
· Cases:
-     Bowsher v. Synar: unconstitutional for Comptroller General to decide whether budget has been exceeded, and if so, how to reduce it under Balanced Budget and Emergency Deficit Control Act of 1985 (Gramm-Rudman-Hollings Act) because Comptroller is an officer removable by Congress
· Like Chadha, where Congress can’t creep back in later through a veto, here Congress can’t try to have some other type of legislative effect through an officer too much under Congress’s control
      -     Myers v. US: Pres. can remove “purely executive” postmasters without consent of Senate, so statute to the contrary is unconstitutional
      -     Humphrey’s Executor: Pres. cannot remove “quasi-legislative, quasi-judicial” FTC official (independent regulatory agency) in defiance of constitutional statutory regime for removal
      -     Morrison v. Olson: Ethics in Govt. Act of 1978 constitutional even though independent counsel is “purely executive” in investigating crime because Congress didn’t try to intervene 
· Test: are removal restrictions of such a nature that they impede the Pres.’s ability to perform his constitutionally duty? (like Hart’s argument above)
-     With THIS official, limiting “good cause” needed for removal doesn’t impede Pres.

	
	1st Difference
	2nd Difference 

	Myers – unconstitutional
	Purely executive
* Morrison *
	Congresssional intervention

	Humphrey’s Executor – constitutional
	Quasi-legislative, quasi-judicial
	No congressional intervention

* Morrison *


     4.  Executive Privilege and Immunities:

· US v. Nixon: Pres. doesn’t have a privilege of confidential communications

      a)   Not nonjusticiable political issue, but province of Ct. to decide whether an implicit privilege exists

            -     Speech and Debate Clause (Art. I, Sec. 6) gives Congressman explicit privilege for statements  

                  made on floor of either House, but ct. has still interpreted its scope of legislative immunity
      b)   Privilege isn’t absolute 

      c)   Must balance the importance of privilege against the fair administration of justice, and here it doesn’t prevail
( Executive Interests





Judicial Interests (
__________________________________________________________________________________________

  Diplomatic, state, and               General assertion of 
     Congressional              Civil                 Criminal 

national security secrets                  confidentiality                           hearings             proceedings       proceedings

          a.  Pres. and Courts:

· Cts. not required to proceed against the Pres. as an ordinary individual

· Pres. standing criminal trial:

      -     Remains unanswered for actions committed during office, but Constitution suggests that after the Pres. is impeached and removed from office, he can be criminally indicted for those same crimes

· Pres. and civil liability:

      -     Nixon v. Fitzgerald: absolute tort immunity that lasts forever for actions within the scope of his office

· Rationale: 

1)   Can’t have the Pres. worried about potential lawsuits when making decisions, and

                  2)   Can’t have him distracted when he is defending himself in these lawsuits

      -     Clinton v. Jones: civil suit can proceed against a sitting Pres. for acts occurring before he took office = no temporary immunity
· Impeachment of Johnson, Nixon, Clinton 
National Powers and Local Activities - Federalism
A.  Federal Limits on the Scope of State Power:

· McCulloch v. MD: Marshall’s 2nd great opinion
      Q1:   Does Congress have the power to incorporate a bank?   Yes.
· Constitution wasn’t made by the states, but by the people (preamble)

· Contested now by Thomas and Scalia trying to boost state power – people of each state made it

a) Congress gets implied powers from the Constitution

-     “Constitution we are expounding” – by nature it should be, and is, a skeleton structural framework setting forth only fundamental principles intelligible to all (not a long Code)

· “Intended to endure for ages to come, and consequently, to be adapted to the various crises of human affairs”
-     Art. I, Sec. 8 doesn’t give Congress authority to charter a corporation/incorporate a bank, but Constitution doesn’t exclude implied powers since they are necessary to allow Congress to exercise general, enumerated powers
· Unlike Art. of Confederation, 10th A. leaves out “expressly” and just says states retain “the powers not delegated”

         b)   Congress can choose how it wants to do things because of the Necessary and Proper Clause (Art. I, Sec. 8, Cl. 18)
               -     Once we see that means is connected to the achieving the end, that’s enough and ct. would be overstepping its power and treading on legislative power to inquire into degree of necessity
      Q2:   Is MD’s tax on the bank constitutional?   No.

   -     Violates Supremacy Clause (Art. VI, Sec. 2)
· Don’t need an express provision to be in conflict with Supremacy Clause, just the possibility
-     Here, MD tax statute may destroy the US federal statute creating the bank

· State income taxes are OK because state residents have representation and recourse through voting (political check) if tax becomes too onerous, but here MD legislature is not accountable to whole country, only federal legislature is
· U.S. Term Limits, Inc. v. Thornton: Ark. A. prohibiting names of candidates for Congress from appearing on ballot if he has already served 3 terms in House or 2 in Senate is unconstitutional
      -     Only 3 constitutional criteria for Congressmen are: age, citizenship, and residency (Art. I, Sec. 2, Cl. 2 and Sec. 3, Cl. 3), and idea of supremacy precludes states from implementing additional ones
      -     Dissent believes 10th A. gives states this power since nothing in Constitution delegated it to federal govt. or took it away from the states
· Like McCulloch, majority retorts that states can’t reserve power to add criteria for Congressmen that they didn’t have to begin with since there wasn’t a Congress before Constitution 
The Commerce Power

Commerce Clause (Art. I, Sec. 8, Cl. 3) – “The Congress shall have power to regulated commerce with foreign nations, and among the several states, and with the Indian tribes.”

2 Separate Kinds of Commerce Clause Cases:

1)   Whether a federal statute purporting to regulate commerce among the several states is constitutional

      -     Analytically, the first kind of case, but the second to evolve in history

2)   Whether a state statute purporting to regulate commerce among the several states is constitutional

      -     Argument of unconstitutionality because Constitution took this power away from states and granted it to the federal govt. 

      -     Dormant Commerce Clause arguments 

A.  The Interpretation of the Commerce Power from 1824 to 1936:

· Gibbons v. Ogden: 3rd of Marshall’s great opinions

      -     Movement and navigation (here steamboats) among the states = commerce
· US v. E.C. Knight Co.: type 1 above
      -     Acquisition of 98% of stock in sugar by 1 company allowed under Sherman Act against monopolies
      -     Establishes 2 principles which carry through to 1937:

            1)   Manufacturing ≠ commerce, so Congress can’t regulate it
            2)   Effect on interstate commerce is indirect, and Congress can only legislate on direct effects
· Qualifications of Knight:
      -     Swift & Co. v. US: price fixing of meat dealers not allowed under Sherman Act
· Congress can reach meatpackers local IL activities because they are part of a “current of commerce” with cattle from W, slaughtered in IL, and shipped to consumers in E 
-     However, same could be said about sugar

      -     Houston E. & W. Ry. Co. v. US (“Shreveport Rate Case”): Congress can regulate intrastate prices for longer hauls preventing railroads from setting these rates lower than for ICC set rates for shorter interstate hauls because of direct effect
· Avoiding iron-fist ruling of Knight:
· Champion v. Ames (“The Lottery Case”): Federal Lottery Act prohibiting transportation of lottery tix across state lines constitutional 
· Hipolite Egg Co. v. US: even though shipment had passed out of interstate commerce and arrived at its destination, not free from requirements of Pure Food and Drug Act of 1906
· Hoke v. US: Mann Act prohibiting transportation of women across state lines for prostitution is constitutional
· Hammer v. Dagenhart: Act barring transportation in interstate commerce of goods produced in factories employing kids under age 14,or those under 16 in certain conditions unconstitutional
· Different from 3 previous cases in that there the harm is in the transportation while here it is in production (though could argue receiving state is also harmed since industries will move to child labor states, etc. and states will have a race to the bottom)
· Holmes’ dissent: injection of moral judgment about what is/isn’t evil are for Congress, not Ct.
· New Deal Legislation:
      -     Schechter Poultry Corp. v. US (“The Sick Chicken Case”): National Industrial Recovery Act giving Pres. power to promulgate codes of fair competition for industry unconstitutional because wages/hours of employees involved only in intrastate commerce has only an indirect effect on interstate commerce
      -     Carter v. Carter Coal Co.: Bituminous Coal Conservation Act setting minimum wages/hours unconstitutional

· Like Knight, effect of labor provisions primarily falls not upon commerce, but upon production = local activity 
B.  Decline of the Limits on the Commerce Power From 1937-1995:
· Judicial restraint and deference for Congressional decisions
· Cases:
-     NLRB v. Jones & Laughlin Steel Corp.: National Labor Relations Act constitutional even though concerned D’s activities solely in PA since effect of labor strife at D’s factory on interstate commerce would be substantial/significant 
· Eliminates direct/indirect categories
      -     US v. Darby: Fair Labor Standards Act with minimum hour and wage provisions constitutional
· Overrules Hammer (Holmes dissent there is right)
            1)   Congress may choose the means to attain the end = prohibition from shipping noncompliant goods across state lines here
                  2)   Congress can stop interstate commerce from being used as unfair competition even without prohibiting certain actions 

      -     Wickard v. Filburn: Agricultural Adjustment Act prohibiting exceeding a quota for homegrown wheat to keep price of that in commerce up constitutional
· Home-grown wheat competes with wheat in commerce as it “overhangs”/flows into the market
· Aggregation: D own contribution to the demand for wheat may be trivial by itself, but taken together with that of any others similarly situated, is far from trivial
· Title II Civil Rights Act of 1964:
· 14th A., Sec. 5 giving Congress power to enforce Sec. 1 “that no person shall be denied equal protection of the laws” can’t be a justification because it applies only to states and not individuals 

· So Ct. uses interstate commerce instead in following cases:

· Heart of Atlanta Motel v. US:  refusing to allow black guests traveling interstate unconstitutional

· Katzenbach v. McClung: Ollie’s Barbecue restaurant discriminating against black customers unconstitutional since they purchased 46% of their meat from out of state
· Outer limits of “affecting commerce” rationale
      -     Perez v. US: statute criminally prohibiting “extortionate credit transactions” constitutional
· If Congress can show a plausible connection between these activities and a negative effect on commerce, they can prohibit all transactions without showing that a particular one has that effect

Review:

· 3 broad categories of activity that Congress may regulate under its commerce power:

       1)   Use of the channels of interstate commerce (Darby, Heart of Atlanta Motel)    
       2)   Instrumentalities of interstate commerce, or persons or things in interstate commerce, even though the threat may come only from intrastate activities (Shreveport)

       3)   Activities having a substantial relation to interstate commerce (Jones & Laughlin)

C.  New Limits on the Commerce Power Since 1995:

· US v. Lopez: Guns-Free School Zones Act unconstitutional
      -     Rehnquist’s majority: act must not only have a substantial effect on commerce, but must also regulate economic or commercial activity, as all previous cases have
· Here, possession of a gun is not a commercial activity

      -     Breyer’s dissent: would uphold act because Ct. should only assess whether there was a rational basis for Congress to come to the conclusion that statute will have significant effects on interstate commerce
· Not necessarily that court will agree with the conclusion 

      -     Souter’s dissent: Ct. is drifting back into an old, discredited mold of limiting the commerce power through the use of categories 

· US v. Morrison: Section of the Violence Against Women Act unconstitutional because Congress can’t regulate noneconomic, violent criminal conduct based solely on that conduct’s aggregate affect on interstate commerce
-     State support for act didn’t matter to majority – forced to enjoy federalism they don’t want      

· Gonzalez v. Raich: Congress has power to regulate home marijuana growth for medicinal purposes in CA

      -     Can be viewed either as leaving recent cases untouched and following Wickard in that homegrown pot will tend to enter lucrative drug market, or as turning back a bit from Lopez since regulation of homegrown pot isn’t an economic activity
D.  External State Autonomy Limit on Commerce Power:
· All cases thus far have looked at Congress regulating states’ citizens, the people directly, but here Congress attempts to regulate individual citizens and the states themselves

1.  When state acts as ordinary people would act:

· National League of Cities v. Usery: held part of Fair Labor Standards Act extending minimum wage and maximum hour provisions to state/local govt. employees unconstitutional 
· 1st case since 1937 in which a Commerce Clause case was found unconstitutional = burgeoning anti-Federalist revival
· “Structuring integral operations in areas of traditional govt. functions” = very idea of state sovereignty, so Congress can’t come in and tell states to do it another way be reallocating their resources
· Several subsequent cases upheld Congressional acts, rejecting challenges based on Usery doctrine

· Garcia v. San Antonio MTA: application of minimum wage required in Fair Labor Standards Act to MTA constitutional even though this might require states to shift priorities for $ around because Congress isn’t telling states in which way to shift them
· Overrruled Usery
· Real protection/check for the states doesn’t lie in the judicial process, but in the political process 
· However, some ct. intervention might be appropriate “to compensate for possible failings in the national political process”
-     SC v. Baker: upheld federal income tax could be imposed on interest from state-issued bearer bonds and ruled that this wasn’t one of those times
     2.  When govt. tells states how to act as an implement of its Commerce Clause legislation:
· Ct. says Congress can’t do this even though some dissenters say that Garcia can be applied to other areas, and it should be here

· NY v. US: 
-     Congress cannot “compel the states to enact or administer a federal regulatory program”

· Can’t require NY to legislate by either enacting provisions to adopt the federal requirements for waste disposal or take title and possession of the waste

-     Can force states to consider certain kinds of provisions, encourage them to be adopted by monetary and access incentives, or exercise conditional preemption by taking over and regulating the whole area
· Printz v. US: Brady Act’s interim provisions requiring CLEO to ascertain within 5 days whether a prospective purchaser’s possession of a gun would violate the law unconstitutional
-     Scalia majority: Congress can’t circumvent prohibition in NY by conscription state’s officers directly
· “Power of fed. govt. would be augmented immeasurably if it were able to impress into its service…police officers of 50 states”
      -     Stevens dissent: infer that federal law may impose greater duties on state officials than on private citizens given state officials’ obligations under Oath Clause (Art. VI, Cl. 3)
Dormant Commerce Clause

· Where federal govt. could, but hasn’t, regulated an area
· Justified by an interpolation from Stone’s talk in S. Pacific of the destructive consequences of allowing states to enact commerce regulation where the federal govt. hasn’t

-     Doctrine necessary for the Cts. to keep a check on the states

A.  Early Developments:
· Marshall’s position (CJ from 1801-1835) = states cannot act in areas where Congress could, but hasn’t
      -     Cases:
· Gibbons v. Ogden: NY state steamboat monopoly statute that bars Gibbons boat unconstitutional because federal statute licensing it is supreme under the Supremacy Clause (Art. VI)
-     Like McCulloch, Marshall didn’t start with legality of state statute, but with the extent of Congressional power under the Commerce Clause

-     Analogies to other powers:

· Taxation: in order for states to exist, they have to be able to tax, but don’t have to regulate commerce

· Inspection (Art. I, Sec. 10 – “no laying imposts/exposts except what may be absolutely necessary for executing its inspection laws”): look like regulations of commerce, but purpose is really to ensure goods are safe whereas here steamboat monopoly is purely commercial

· Willson v. Black-Bird Creek Marsh Co.: DE law authorizing dam to be build on navigable creek constitutional even though it limited commerce because its purpose was for health
· Taney’s position (CJ from 1835-1861) = states can act

· Denied the existence of a Dormant Commerce Clause – if Congress regulates, it will prevail, but nothing in Constitution says that states can’t act where Congress hasn’t
B.  Ct.’s Position From 1851 to Today:
· Cooley v. Board of Wardens: 1803 PA law requiring ships entering/leaving port to engage a pilot constitutional

-     Must look at nature of subjects being regulated, and can divide into 2 distinct groups/natures

            1)   Some subjects which by their nature require uniform regulation = national (Marshall’s view)
            2)   Other subjects which demand diversity = local (Taney’s view)
            -     Problem is deciding what is local v. national, but Curtis gets around it here by deferring to

                  Congress’s opinion that subject here is local, as evidenced by the 1789 federal statute

      -     Though Ct. held contrary, Congress now clearly has authority to consent to state regulations of commerce that would otherwise be barred by Dormant Commerce Clause power

· Now, focus not on the nature of the subjects, but on Pike v. Bruch Church, Inc. balancing test 
      -     Legitimate local public interest statutes upheld unless burden imposed on national interest in free flow of interstate commerce is clearly excessive in relation to local benefits
      -     State burdens on transportation cases:

· S. Pacific Co. v. AZ: AZ law limiting train length unconstitutional

      -     National interest in the free flow of commerce greater than AZ’s safety interest 
      -     Ct. and not state legislature is final arbiter of competing demands of state v. national interests under the Commerce Clause

· Kassel v. Consolidated Freightways Corp.: Iowa law prohibiting use of 65 foot double trucks, but with exceptions for Iowans unconstitutional for same reasons

      -     Exception: if statute facially discriminates/shows economic protectionism, a virtually per se rule of invalidity exists

· Facial discriminatory/unconstitutional laws:
      -     Home processing requirement statutes (Pike)

                  -     Philadelphia v. NJ: NJ law prohibiting importation of waste originating/collected outside state
                  -     Tax laws:
1) Discriminatory tax imposing higher liability on out-of-state v. in-state competitors 
2) Nondiscriminatory tax, but with exemption or credit for in-state members = no diff. than 1
3) Nondiscriminatory tax, revenues disbursed as rebates/subsidies to in-state members 
· Facially neutral/constitutioanl laws:

4) With or without nondiscriminatory tax, and subsidy for in-state members from general revenues 
Deference of the cts. to Congress with Commerce Clause and in McCulloch is inconsistent with Marbury’s tendency toward the exercise of judicial power through judicial review
· Yet Marbury recognizes that Ct. can’t resolve some questions because they’ve been committed to another branch

· Could argue that McCulloch and Dormant Commerce Clause fall here instead of being completely inconsistent

· Similar, but not the same as, PQ doctrine 
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