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Think About Thomas’s Dissent In Term Limits  - think about movement to states rights across all categories.  
Think:  Should courts make categories or rely on the political process in protecting states?

Do we give away judicial power or reserve as a check.
I. JUDICIAL REVIEW

a. Origins 
i. Historical Background
1. Federalists v. Republicans
a. Federalists:  supported the constitution, prosperous, centralized federal government, supported sedition act, hard currency, creditors, etc.  
b. Anti-Federalists: De-centralized government, farmers , supported debt alleviation, supported French revolution.  
c. At the time of Marbury, republicans were on the rise and federalists retained judicial stronghold.  
2. Judiciary Act (1789):  Pursuant to Article III, created three levels of courts.
a. Note:  Circuit courts comprised of district judges and a SC justice “riding circuit.”
3. Judiciary Act (1801): Created 16 circuit court judges, granted life tenure unless removed for treason, bribery, high crimes, and other misdemeanors.  No diminution of salary.
a. Alternative purposes:
i. Preserved the independence of the judiciary.  
ii. Stack the court with Fed. Judges 
4. Judiciary Act (1802):  Repealed JA 1801.  
a. Purpose:  Republican response to federalist created enclave declaring republican laws as unconstitutional.  

b. Questions of constitutionality:

i. Can congress remove sitting judges?

ii. May the court declare statutes unconstitutional?  
iii. Separation of powers:  struggle between the legislative and the judiciary 

1. Note:  At time, most viewed Marbury as a struggle between executive and the judiciary.

ii. Marbury v. Madison
1. General Issues:  
a. Has the applicant a right to the commission (justice of the peace [5 year term by JA 1801])?  
b. If he has a right, and that right has been violated, do the laws of this country afford him a remedy?  
i. Holmes view:  no remedy(no right.
ii. Marshall view:  “the very essence of civil liberty certainly consists in the right of every individual to claim the protection of the laws, whenever he receives an injury.”
1. Exceptions:  
a. Political questions
b. Questions submitted to the executive, functions which include:
i. Execution of the laws
ii. Discretionary functions
c. If they do, is it a mandamous issued by this court?
i. Note:  (C.L) Writ of Mandamous:  An order requiring someone to do something 
ii. Marshall’s view:
1. An issuance of mandamus to a secretary of state is authorized under Section 13 of JA 1789
2. This case falls within the judicial power of the united states (Article II, Section 2 (”the judicial power shall extend to all cases arising under…the laws of the United States [organic act]”)
a. Theory of Federal Government:  The federal government gets all power from the Constitution.  
3. This case does not fall within an enumerated category in Article III, Section 2; therefore the grant of (original) jurisdiction within the Judiciary act is unconstitutional.  
a. Article III, Section 2:  Grants USSC original jurisdiction in all cases affecting Ambassadors, public ministers and consuls, and those in which the state shall be a party(all dealing with separate or quasi sovereigns.  
b. Problem:  Criminal cases where the state may be a party.  Marshall later resolves by making exception where there is another state with jurisdiction.
4. Conflict between Section 13, JA 1789 and Article III, Section 2.  
a. Alternative interpretations:
i. No Conflict – both no:  Section 13, connected by semi-colon, can be read to grant appellate jurisdiction.  
ii. Conflict:  Language before the semi-colon issues jurisdiction.  Language after issues power to issue writs;  power implied.
iii. No conflict:  interpreting the language of Article III, Section 2, which provides “with such exceptions…as the Congress shall make” to create an exception for writs of mandamus…”to any persons holding office under the authority of the U.S.”
2. Acts repugnant to the constitution: who gets to decide?
a. Alternatives
i. President through Article I, Section 7, [2]:  veto power.
ii. Legislature by virtue of enactment (note:  legislature rarely holds hearing on constitutionality.  Notable exception:  civil rights act)
iii. State legislatures.  R(they enacted constitution in first place.
iv. Judiciary 
1. Problems:
a. Legislature is closer to the people.
b. Judicial review deals with all statutes, even those passed by a super majority. 
c. Potentially un-democratic.
2. Benefit:  In general, the court can focus on issues in a way that the legislature cannot:  
a. Minority protection (not always, but often)
b. Independence from political system
c. Adversarial system
b. Marshall’s approach:  Judicial review by inference
i. Principles Argument:  Note:  Compare to McCulloch
1. The people have an original right to establish [the constitution] and the authority from which it is established is a very great exertion; nor can it, nor ought it, to be frequently repeated.  
a. R.( Principles deemed fundamental.
b. R.( Written constitutions embody rights and ideas that are fundamental in nature; thus, the constitution.
2. “It is emphatically the duty of the judicial department to say what the law is.”  Anything else would have a practical and real omnipotence to the legislature.  
ii. Constitutional argument
1. Article III, Section 2,[1]:  “the judicial power shall extend to all cases, in law and equity,  arising under the constitution, the laws of the united states, and treaties made..”; thus, the judiciary must be able to look into the constitution itself. 
a. Several provisions require judicial inquiry: passage of ex post facto laws, raising of taxes (prior to 16th), bills of attainder (I,9[2]), ex post facto treason provision (criminal procedure in const.)  
b. Berger’s approach:  Distinction between cases arising under law and under constitution.  For there to be a case that arises out of the constitution, it must be in a case in which some governmental act is said to violate the constitution.  
c. Alternative:  some say judicial review applies only to cases involving courts (e.g. Marbury)
2. Article VI, Section 2:  Supremacy Clause:  “[The] constitution, and the laws of the US which shall be made in pursuance thereof; and all treaties made…shall be supreme…and the judges in every state shall be bound thereby”
a. Constitution listed first, thus laws repugnant must be void and courts must adhere to this.  
b. Waxler’s Approach:  VI, 2 Indicates that state judges must strike down statutes in conflict with the Constitution or the laws of the US.  In so doing, state courts must evaluate F. law to determine whether it was made in pursuance thereof to the Constitution.  If it was not, the state courts don’t need to follow.  Viewed in conjunction with Article III, Section 2 (granting supreme court appellate jurisdiction), the Supreme Court is authorized to exercise judicial review.  
i. e.g.  F. Law puts 10% tax ceiling.  S. Law authorizes 17%.  
ii. Note:  treatment of treaties different because founders felt need to preserve treaties.
3. Debates over the exercise of judicial review.
a. Hand:  J.R. should be limited so as to not allow oligarchs to rule our lives.  
b. Wessler:  
4. Contemporary Implications of Marbury
a. Vigorous use of J.R. is a product of the 20th century.  
b. Since J.R. was the bi-product of an ordinary case, it is not something that especially gives authority to courts(as a practical matter, the court is limited to acting in a way that looks sort of judicial.
b. Limits
i. Note:  Can be seen as a separation of power(restricting courts to role of protecting individuals and minorities against the impositions of the majority.  Scalia.
ii. Cases and controversies requirement, Article III, Section 2.  
1. R(Anti-majoritarian view that we don’t want to decide what we don’t have to.
iii. Advisory Opinions
1. R( Facts and parties missing.  
a. The facts narrow the question.  If answering questions in the abstract, you are forced to consider possibilities that may never occur.
b. Note:  Some states permit
2. Distinguished from declaratory judgments
a. Declaratory judgments involve actual parties to a case.
iv. Standing
1. A party must be raising their own rights, cannot rest on rights of third parties or generalized grievances.
a. e.g.  person/group w/ no intent to purchase home brining generalized grievance against exclusionary zoning.  Warth v. Seldin
2. The party bringing action must have some kind of actual or threatened injury(injury in fact.
a. e.g. person brings suit seeking injunction against government project threatening a particular species of animal not covered under endangered species act because overseas.  Lujan v. Defenders of Wildlife
i. Note:  Scalia said that had person actually worked with this particular animal, he/she would have standing.   (just because there is no standing, doesn’t mean there won’t be later litigation.
b. Citizen suit provisions
i. Defined:  Congressional grant of standing to any person.
ii. Congress cannot grant standing beyond the case and controversy requirement of Article II, Section 3.  
3.  Prudential considerations (close to being a case or controversy, but wise to be prudent):  where large numbers of Americans suffer alike, the political process, rather than the judicial process, may provide the more appropriate remedy for a widely shared grievance.
a. General proposition:  At some point, even if the claim is valid, the claim may become too tenuous.
i. In these circumstances, where otherwise valid, Congress may mandate that the cases be heard.
b. Generalized grievances
i. Funding/Benefits cases:  one party files claim based on benefit received by another at taxpayer expense.
1. Courts focus on individuals, not generalized grievances.
a. e.g. government passes statute seeking to reduce infant mortality and provides grant to hospital.  No standing:
i. R. ( everyone as tax payers would have standing.
ii. R.  ( if plaintiff wins, she gets nothing; thus, no injury.  
iii. Distinguish from taxpayer suing IRS for over-bill.  Tax payer will receive $ in return: injury in fact.
2. Exception:  
a. Funding of religions programs in violation of establishment clause.  R. ( Historically, this issue is fundamental.  Flast
i. Exception to the exception:  land grants to religious programs.  Must be actual $.  
ii. Freedom of Information (except security info, trade secrets, etc)
1. US v. Richardson, FEC v. Akins
a. Richardson:  Court found no standing where plaintiff sought to make CIA budget public.  R(no injury.

b. Akins:  Court found standing where plaintiff sought disclosure of campaign expenses by a organization not classified as a political committee.  R ( injury:  not having adequate voter information.

c. Distinguished.  2 possibilities:

i. Akins had a citizen suit provision.  This was within power of congress because voting is the most basic of political rights.  

ii. Richardson may just be said to be a prudential decision, not based upon the constitution.
iii. Legislative standing

1. Members of Congress had no standing (R(no injury in fact) to challenge line item veto.

2. Hypo:  Suppose Congress passed a statute prohibiting freshmen from voting on appropriations bills?  Standing?   Unk.
v. Mootness and Ripeness

1. Every case runs along a continuum from unripe to moot.

2. Note:  Relaxation of mootness doctrine after Roe.  Otherwise, these parties would never have a claim.  

3. ExamTip!:  Consider Padilla.  Detainee released prior to trial and case became moot.  Can this be done continuously?

vi. Political Question Doctrine (note:  Deference(mculloch (N&P) commerce clause cases 

1. General:
a. Narrow doctrine(basis:  Is there a textual commitment to another branch?

2. Factors (Baker)

a. Textually demonstrable constitutional committeemen of issue to a coordinate political department.

b. Lack of judicially manageable standard

c. Impossibility of deciding without non-judicial policy decisions.

d. Impossibility of court taking out without expressing lack of respect to other dept

e. Unusual need for adherence to political decision already made

f. Potential of embarrassment 

3. Cases

a. Baker v. Carr (Reapportionment of legislatures—valid)

b. Powell v. McCormick (house member, mis-used funds.  House refused to sit:  Article I, §5  says each house sets qualifications of its own mebers. 

i. Qualification on Baker:  An issue may be textually committed to another branch, but the court decides how far it is committed (e.g. )
1. Think:  Impeachment trial (Article I, §3 7):  treason, bribery, high crimes.  What is high crime/misdemeanor.  Does court decide?

c. Nixon (not P) v. US:  (Senate, who has “sole” impeachment power to “try”, delegated evidentiary hearings to committee.  Ct says PQ – work “try” lacks a judicially manageable standard.  Congress gave away, at expense of later having a check.
i. Keep in mind:  Do we give away judicial power, or reserve as a check?

vii. Congressional Stripping of Jurisdiction
1. ExamTip!  Link to below about detainee treatment act.

2. Article III, 2 [2]: “In all cases affecting ambassadors, other public ministers and consuls, and those in which a state shall be a party, the SC shall have original J.  In all other cases before mentioned, the SC shall have AJ both as to law and fact, with such exceptions and under such regulations as the C shall make.  
a. Congress may make any exceptions to the appellate jurisdiction of the SC, regardless of their motives.  Ex Parte McCardle, Chase.
i. R( cases can still be heard by lower courts.
1. Problems:  
a. Split decisions.
b. No constitutional requirement for Circuit Courts.
i. But note:  many cases can’t be heard by F. courts anyways(diversity requirement.
ii. Congress can’t restrict jurisdiction to force a result.  Kline.  
1. e.g. Prior to Miranda, courts applied a voluntary/involuntary test to determine admissibility of evidence.  Congress passed a statute eliminating SC jurisdiction over cases where the court has entered into evidence the defendant’s record as voluntarily made.  Essentially, under the guise of jurisdiction, they forced a result.  

2. Practical problems with removing jurisdiction of subject matter:  If you take jurisdiction from something like Roe, it is still good law and all states will follow.  Backwards result.  
3. Construction of the “exceptions clause.”  Quint:  “Is it the string that, when you pull on it, allows you to unravel completely the institution of judicial review?”

a. Exceptions clause can’t be exercised in a way interfering with essential or core functions of the court(congress can’t take whole of jurisdiction, otherwise it wouldn’t be an exception.  Hart
i. ExamTip!  Note link to removal of E officers.

b. Exceptions clause is meant to foster a dialogue, by justifying J.R.  Black.  
i. This implies that since C hasn’t really exercised authority under exceptions clause, J.R. has broad democratic support.  Thus, even though majorities may find some decisions unpalatable, they favor J.R.

c. Since exceptions follow the word “fact,” its meant to allow congress to make exceptions only to facts, preserving the right to trial by jury.  Berger.  
II. SEPARATION OF POWERS:  THE PRESIDENT AND CONGRESS
a. Executive Encroachment on Legislative Powers

i. Executive Authority Over Domestic Affairs
1. Analysis:  
a. Black’s Approach:  Is this lawmaking?  
i. Article I, Section 1:  “All legislative powers herein granted shall be vested in a Congress of the United States.”

ii. The President is lawmaking when making a choice of policy that is enforceable by the government.  Black, writing for majority in Youngstown.  
1. Whether a decision is a choice of policy is determined by its scale.  R(the greater the economic, social, or political impact, the more likely we want congressional approval.  
b. Vinson’s Approach: Is there a way of looking at this as falling under executive authority?  
i. e.g. Marshall shoots potential assassin of Justice Field.  No statute providing immunity, but claims protection under “take care” clause in that he was ensuring Field could ride circuit under JA 1789.  In Re Neagle.
c. Jackson’s approach:  “Over-simplified” Trichotomy

i. Express or Implied Congressional Approval:  The President’s acts are authorized unless the Federal Government as a whole lacks constitutional authority.

1. R. ( Doctrine of delegation:  president is exercising congressional authority also.  

ii. No Congressional Approval or Prohibition (Acquiescence): The President can only rely upon his own constitutional powers ( “Zone of Twilight” of concurrent authority.  

iii. Express or Implied Congressional Prohibition:  The President’s power is at its lowest ebb, for then he can rely only upon his own constitutional power minus any constitutional powers of Congress over the matter ( the authority must be within the exclusive (insulated) presidential power.
1. Note:  Jackson assumes that Congress prevails if there is a confrontation between legitimate powers.  

2. Government seizure of personal property. Youngstown
a. Federal Government authorized pursuant to 5th Amendment:  “…nor be deprived of…property without due process of law.”   No 5th amendment claims because government takes indefinite possession and makes “just compensation.”

b.  Alternative sources of authority:

i. Congress:  Powers to regulate commerce

1. Article I, Section 8, [3]:  (powers granted to congress): to regulate commerce with foreign Nations, and among the several States, and with the Indian Tribes.

ii. President:  Direct powers: Inherent and Implied
1. Article I says “all powers” herein granted whereas Article II, Section 1 does not; thus, the founders intended to grant powers to the president beyond those enumerated.

2. Article II, Section 2, [1]: “The President shall be commander in Chief of the Army and Navy of the United States…”
3. Article II, Section 3: “…he shall take care that the laws be faithfully executed (keep certain programs running).  

4. Inherent powers:  powers outside the constitution
a. May accrue by virtue of repeated exercise and congressional acquiescence.  (Recognized by frankfurter in concurrence)

c. Application of Approaches to Youngstown
i.  Black (Majority):  President cannot seize personal commercial property without explicit congressional authorization because he would be performing a lawmaking function.  
ii. Vinson (Dissent):  President seizes steel mills in order to effectuate the Defense of Production Act or other inflation programs. 

iii. Jackson (Concurrence)

1. Youngstown falls in 3rd category.  R. ( The statutes (Taft Hartle,y Selective Service, Defense Production) each give power to seize, but only under certain conditions, none present here.  
2. Seizure power not exclusive in president.

a. “Herein granted” argument does not prevail because the constitution enumerates powers.

b. “Commander in chief” argument does not prevail because this power is shared and the President is not commander in chief of the country.

c. “Inherent powers” argument fails because it would have no beginning and no end and would lead to dictatorship

3. Modern Application:  Warrantless surveillance

a. Statute:  Authorized warrants are required by statute pursuant to the 4th Amendment.  

b. Arguments pertaining to Presidential Authority:

i. State:  This falls within Jackson’s 1st Category:  Congress passed the Joint Resolution for the Authorization for Use of Military Force granting authority “to use all necessary and appropriate force against those nations, organizations, or persons he determines planned, authorized, committed, or aided the terrorist attacks that occurred on September 11, 2001…”
ii. Defense:  This falls within Jackson’s 3rd Category because provisions of the Foreign intelligence Surveillance Act (FISA)  says that anything not included requires a warrant.  

1. State counter argument:  AUMF passed subsequent to FISA.  Nevertheless, this is within the President’s direct and exclusive presidential authority.
ii. Executive Authority Over Foreign and Military Affairs
1. Distinguished from Domestic Affairs:

a. Rehnquist’s observation: “Executive action in any particular instance falls, not neatly in one of the three pigeonholes, but rather at some point along a spectrum running from explicit congressional authorization to explicit congressional disapproval. “

b. “…failure of Congress to specifically to delegate authority does not, “especially in the areas of foreign policy and national security, imply congressional disapproval.   On the contrary, the enactment of closely related legislation may be considered to invite independent presidential actions.”  Rehnquist.  

i. R. ( international affairs (and crisis) are unpredictable.  Congress cannot anticipate.

2. Executive Agreements
a. Characteristics:

i. Distinguishable from treaties, which, pursuant to Article II, Section 2, [2] require 2/3 approval by the US Senate.  
ii. Not mentioned in the Supremacy Clause of Article VI, Section 2; status unknown.

b. January 19, 1981 Executive Agreement with Iran; made pursuant to the IEEPA.  Dames & Moore
i. Components Analyzed under Jackson’s trichotomy:

1. Nullified all attachment orders on Iranian assets.

2. Required transfer of assets to the government of Iran, US banks,  and a claims tribunal also established by the Executive Order.

a. Fall clearly within the first category pursuant to the IEEPA:  “P may [nullify], void, transfer…any acquisition, holding…”

3. Suspension of all claims pending in US Courts.

a. Not within IEEPA because the claims are not against specific pieces of property.
i. Policy concern: if court found suspension unauthorized, US would be seen in international law to have breached its obligations.
b. Suspension authorized in broad sense because:

i. Several acts considered together (IEEPA, Hostage Act, etc) indicate Congress’s intention to give broad authority to P in this area.
ii. Congressional Acquiescence:  Long practice of president settling claims without action. In cases dealing with international emergency, acquiescence doesn’t imply disapproval.  

iii. Alternative justification:  US v. Pink:  Article II, Section 3: “He shall receive Ambassadors and other public ministers..”(implies the authority to recognize foreign governments and determine the circumstances under which they may be recognized – including claims settlement agreements.  

· Note:  This would have given P stronger authority.  As decided under Dames, congress really controls.

c. No due process concerns because of the availability of an alternative forum.

d. Note:  P does not possess plenary power to settle claim except where it is a necessary incident to the resolution of a major foreign policy dispute and congress has acquiesced to such action.  

b. Executive Discretion in Times of War or Terror
i. War Power
1. Sources of Authority: 

a. Congress:  Article I, Section 8, [11]:  (power granted to congress): “to declare War…”

i. R. ( Decisions of war should not be made by one person, but by an elected group.

b. President:  Article II, Section 2, [1]: “The President shall be Commander in Chief of the Army and Navy of the United States, and of the Militia of the several States, when called into the actual Service of the United States…”

c. Note:  In theory, it is somewhat parallel to executive authority in domestic affairs:  Congress passes statute, President carries out.

d. Note:  Most recognize an inherent power to defend from “sudden attack.”

2. Modern application:  
a. Emergency sending of troops by unilateral presidential action absent declaration of war.

i. President may send forces absent declaration upon “authorization” – even without a specified enemy.  

1. Article I, Section 8, [18] (powers granted to congress – necessary and proper clause):  “To make all laws which shall be necessary and proper for carrying into execution the foregoing powers…”  See McCulloch


ii. Examples: Korean War (pursuant to Security Counsel Res.), Vietnam (slow increase of troops, no authorization, Congress stuck)

3. War Powers Resolution of 1973:

a. Purpose:  C attempt to assert greater authority over war powers – Nixon era.  

b. Provisions:

i. P must consult with C when entering hostilities or when hostilities imminent & within 48 hours P must file a report that troops be sent into hostilities & setting forth the circumstances.

1. This provision mostly disregarded.  R(can’t consult with all, so some, but who?

ii. If after 60 days from when the report is filed, or should have been filed, P must withdraw troops unless C has enacted a form of authorization.  

1. This provision hasn’t been tested.  R(either short, or authorized.

iii. At any time, forces abroad shall be removed by P if C directs by Concurrent Resolution.
1. Note:  A concurrent Res. is essentially a statue.  

2. After Chadha, this is likely unconstitutional since it does not follow the structure outlined in Article I, Section 7 [2], the “presentment clause.”  

c. Note:  Most say WPR unconstitutional.  R(encroachment on P “exclusive” authority(Jackson’s 3rd category.
ii. Emergencies
1. Note:  Comparatively, the Constitution does not have a complex regime for emergencies.
2. Article I, Section 9, [2] “Suspension Clause:” The privilege of the Writ of Habeas Corpus shall not be suspended, unless when in cases of rebellion or invasion the public safety may require it.  
a. Habeas Corpus (produce the body):  Provides that you must bring the prisoner before the court and justify, under the Constitution & the laws, that he has violated them.  You must show: 1) Source of law, 2) Evidence justifying holding.
i. H.C. is the core of due process and is the remedy when the state holds without justification.
b. ”Shall not be suspended.” (implies a constitutional right.

c. “Unless when in cases of rebellion.”( ? Clarity on what this means.
d. Who suspends?  ( the Const. doesn’t say.

i. Not within the enumerated powers of Article I, Section 8.

ii. Since the limitation is in Article I, Section 9, it follows that it limits a power belonging to Congress.

1. Note:  Lincoln suspended, but most say unconstitutional. 

3. Note others:  Article I, Section 8, [15], Article II, Section 2, [1], Article I, Section 10 [3]. 
iii. Executive Detention of Enemy Combatants.

1. Sources of Authority

a. Articles of War:  Grant by C giving president the authority to establish 3bunals. 

b. Authorization for the Use of Military Force (AUMF): J.R. giving P the authority to “use all necessary and appropriate force against” those nations, organizations, or persons he determines planned, authorized, committed, or aided the terrorist attacks that occurred on 9/11 or harbored such organizations or persons, in order to prevent any future acts of international terrorism against the US.”

i. Note:  Does not identify an enemy like most prior.  Said to satisfy WPR.

ii. Note:  Doesn’t say anything about detention.

2. Trial by military commission/tribunal.  
a. American citizens cannot be tried any other way than by a civilian court.  
1. e.g. Ex Parte Milligan (IN resident raiding weapons factory.  Tried by 3bunal.)
ii. Exceptions:

1. Members of the military/enemy belligerents (Quirin)
a. Belligerent:  Part of war.

i. ExamTip!  Does enemy belligerent require that there be a host country for there to be a war(Al Qaeda?

b. Note:  Focus on status of the individual.  

2. If courts are closed (e.g. invasion/insurrection, civilian unav.)

iii. R(deprivation of right to trial by jury [criminal cases] (6th Amendment)
1. Note also:  “dual state” concept (characteristic of totalitarian.
3. Detention of US Citizens on US Soil accused of being an Enemy Combatant.
a. Arguments against:

i. President doesn’t have the authority under Youngstown.

ii. Detainee has a constitutional right as a US citizen not to be held this way, when DPC viewed in conjunction with Article I, Section 9, [2] (“Habeas Clause”)
b. Presidential Authority 
i. President is authorized under AUMF(Youngstown Cat 1.  (Hamdi)

1. R(though no mention of detention mentioned in AUMF, this practice is a fundamental incident of war(you can detain certain enemy combatants for duration of war (even if US citizens) to prevent from returning to fight.  

a. Problem:  What about indefinite war?

b. Note:  No holding on direct presidential power, except Thomas (5th vote).  

2. Counter arguments (Sout, Gins, Hamdi ):  (Scalia)
a. P is not authorized under force resolution, which requires a clear enactment authorizing detention(Giving P authority to decide under vague statute gives him the authority to authorize & decide(P can’t fairly weigh security against liberty

b. This is in third category because of Non-Detention Act).

c. A US citizen held as an enemy combatant cannot be held without a Congressional suspension of the write of Habeas Corpus under Article I, Section 9, [2].   

i. This may be practically impossible in war on terror since 9/11 does not qualify as a rebellion or an invasion(violates due process.  

3. Note:  Possible distinction whether detainee must be captured on battlefield as opposed to US soil.  Stevens, Padilla.

4. Note:  Suspension clause subject to Constitution.  Can’t suspend on basis of race.
c. Due process owed to citizens disputing enemy-combatant status
i. Plurality view (Hamdi )  

1. A detainee is entitled to a hearing providing notice of the factual basis for his classification, and a fair opportunity to rebut the Government’s factual assertions before a neutral decision maker 

a. Can be a tribunal.

b. Can use hearsay.

c. Can be a presumption in favor of government.  

2. After hearing, in review of habeas, the liberty interests are balanced against the government interest that they not return to the battlefield (citing Mathews)
d. Separation of Powers: Should courts be involved?  Political question?

i. To defer would to concentrate power in the executive.  As in Marbury, at the core of this issue is a law or statute giving rights (DPC).  In these areas, executive discretion removed.   O’Connor (Hamdi)
1. ExamTip!  Quint- “Think about this.”
e. Other rulings:

i. Aliens detained in US territory who deny hostile acts and don’t have access to any tribunal may file for habeas.  Rasul.
1. ExamTip!  Quint – “Bear in mind that C has purported to withdrawal jurisdiction of habeas petitions of prisoners being held in Guantanamo. 
f. Graham Levin Amendment (left)
i. Pursuant to McCardle, it appears that court would follow (note:  may be subject to Kline and you can’t restrict J to force a result)

1. Questions of constitutionality:

a. Does this qualify as a suspension of the Habeas?

i. Are the conditions met?  Was 9/11 an invasion, was it just an attack, does an attack require a large military force, attack occurred 4 ½ years ago, can you still suspend?

b. There is no other way of getting habeas (but its possible—how?)
c. Does it apply to present or just future detainees?
iv. Treason

1. Article 3, Section 3 [1] “Treason”:  Treason against the US, shall consist only in levying war against them, or in adhering to their enemies, giving them aid and comfort.  No person shall be convicted of treason unless on the testimony of two witnesses to the same overt act, or on confession in open court.  

a. Purpose:  To limit the law of treason, substantively and procedurally, to very clear acts against ones country. 

b. Enemies:  You most likely need an enemy of a declared war to trigger the provision.

c. Aid & Comfort:  You must literally switch your loyalties.  

d. Overt act:  speech is not enough.
c. Congressional Encroachment on the Executive Power
i. Bicameralism & Presentment:  Article I, 7 [2]:  Every bill which shall have passed through the House of Representatives and the Senate shall, before it becomes a law, be presented to the president of the US.  If he approves it he shall sign it, but if not he shall return it….”
1. Delegation, generally
a. Basis found in leanings of Youngstown:  Congress can’t make statutes specifically nuanced for everything they seek to accomplish.
b. Argument against:  by delegation, especially to agencies, they perform a leg function.
c. Modern view:  delegation proper where there is an intelligible standard.
i. Note:  In 60’s, Congress tired to pull back on this power with veto.
2. Legislative veto provisions (one house, concurrent resolutions)
a. Rule:  Congress may delegate, but it may not reserve a one house veto when doing so amounts to a lawmaking function.

i. R(lawmaking must meet requirements of the "presentment clause" and the bicameral requirement of Article I, 7, [2].  INS v. Chadha
ii. Note:  This case probably makes the War Powers Res. Unconstitutional.  R(concurrent resolution appears to be a legislative veto.

iii. e.g. (C grants AG authority to permit citizenship to deportees) Chadha.

1. Note:  Narrower view says this amounts to leg. adjudication.  Powell, Id.  

b.  Theoretical Debate:

i. Formalist:  Congress cannot act in ways not in Article I, 7.

ii. Functionalist Counter-arg:  Workable government, sep of powers flexible.

c. Severability:  Invalid veto provisions may be severable from otherwise valid delegations where court feels that C would have enacted even if they knew veto not valid (Chadha)

3. Presidential Line Item Veto 
a. The presentment clause uses the article “it”, implying that P may either accept or reject a bill in its entirety – he can’t pick and choose.  
i. Note:  Seen as a check on P power.

ii. Problem:  Pork barrel spending + C’s inability to self check.  

b. Line Item Veto Act of 1996:  P may within 5 days “cancel in whole” 3 types of provisions (discretionary, new direct, limited tax benefit) taking into consideration the deficit, essential functions, and national interest.  C may pass a disapproval bill by both houses, which P could veto and C could override 2/3.  
i. Return v. cancellation:  Cancellation takes place after bill becomes law.
ii. Majority Rule (formalist) Line item veto act unconstitutional because it “authorizes P to create a different law – one whose text was not voted on by either house or presented to the P for signature” in violation of Article I, Section 7.  Clinton v. New York
1. Must view as two statutes:  LVAct + statue being considered 

a. e.g. balanced budget act, Clinton v. New York [note: standing because NY getting benefit from vetoed statute]

iii. Counter arg (functionalist):  this is nothing more than C delegation of authority to decline to spend – the second statute cannot be considered apart from the first, this is unjustified formalism. (Scalia) 

1. Limits to P’s authority are not in presentment, but the doctrine of unconstitutional delegation

a. Note:  If balanced budget act itself had granted P authority to decline to spend, this would be ok.

iv. Counter-counter (Quint - hybrid): the statutes must be considered apart, because maybe C hasn’t considered with respect to any decision in particular(the problem is that the delegation is too broad and lasting (note:  not fully addressed by Stevens, writing for majority in Clinton).  


4. Bush’s proposed veto:  Responds to earmarks & allows congress to put them back by concurrent resolution.

a. Most likely to be successful if proposal provides that all of a certain type of spending are discretionary, and the second statute (budget act)  makes clear what falls into these categories.  

b. Concurrent resolution provision likely unconstitutional under Chadha as a legislative veto outside Article I, 7.  

ii. Congressional Control Over Executive Officers
1. General Proposition (Morrison):  The E branch is not completely unlimited within its sphere of operations.  There can be limits with respect to appointment and removal of officers.  
a. No insulation, but a sharing of functions.
2. Appointments
a. ExamTip!  Analysis:  1) inferior officer?  2) congruency of appointment
b. Article II §2, 2: “Appointments Clause”:  “…and he shall nominate, and by and with the advice and consent of the Senate (typical method), shall appoint ambassadors, other public ministers and consuls, judges of the SC, and all other Officers of the US….but the Congress may by law vest the appointment of such inferior officers (exceptions clause), as they think proper, in the P alone, the courts of law, or in the heads of departments.  
i. “Exceptions” Rule:  pursuant to explicit C authorization, C may vest appointments in P alone, the courts, or heads of dept’s.  

1. C authority not carte blanche (limited when appointing incongruent appointments. 

a. e.g (courts to appoint under secretary of state.  Compare to Morrison where courts appointed prosecutor)
ii. Ethics in Government Act of 1978:  provided that upon receipt of certain information, AG must, if there are reasonable grounds, report to the DC COA Special Division (3 judges appointed by CJ for this purpose), who appoints an independent counsel and defines prosecutorial jurisdiction.  
1. Note:  Must be considered in wake of Watergate / Nixon’s firing of special prosecutors.  R( point of statute to try high officers through prosecutors insulated from political pressures.
2. Held:  Congress’s grant of power to DC COA pursuant to the appointments clause does not violate separation of powers.  Morrison v. Olsen (Rehnquist)  
a. Rationale:
i. Independent counsel congruent with courts.
ii. Independent counsel is an “inferior officer” pursuant to Article 2 §2.  R(1) AG still has removal power, 2) Authority limited to a particular task.
b. Arguments against:
i. Separation of Powers: Special prosecutors are Executive Officers of the United States, and must be appointed by P or AG, not the courts (formalistic)  
· Note:  “Executive Officers” must be appointed by the executive pursuant to Article 2 §2 (Buckley v. Valeo [statute providing that C shall appoint FEC commissioners struck down])
ii. Not inferior(once appointed, he is insulated.
2. Removal 
a. Problem:  Constitution silent with respect to removal.  The only language in the constitution is the impeachment clauses
i. Article I, §2, 5 (HOR…shall have sole power of impeachment), 
ii. Article 3 §3, 6-7 (Senate shall try…)
b. Alternative Possibilities.
i. One cannot be removed without conviction.

1. Counter - Congress cannot be expected to spend so much time removing, especially if for policy reasons (e.g. WH employee takes inconsistent opinion w/ P(not treason, high crimes, bribery, misdemeanor)  

ii. Article II, § 3 “Take Care” Clause:  It is inferred that if P shall take care that the laws be faithfully executed that he may, to this end, remove Executive Officers – if even for policy reasons.

iii. Article II, §1, 1 “Vesting of Executive Powers” Clause:  “The executive power shall be vested in a P of the US…”  It is inferred that if all the executive powers are vested in P, so is removal.

b. At-will removal and “good faith” requirements by Congress
1. R(Certain regulatory matters require expertise and should have independence from the political system

ii. Rule:  In placing restrictions on P’s removal power, C cannot interfere with P’s exercise of the “executive power” and his constitutional duty to “take care” that the laws be faithfully executed.  Morrison.

1. ExamTip!  Note link to idea that certain functions are core functions – e.g. you can make exceptions to appellate J under exceptions clause but can’t impair the core judicial function.
a. C exclusion of removal on basis of policy may not impede a core executive function, depending on the nature of the position.
i. (e.g. special prosecutors are inherently non-political, so removal standards more app.)

b. Counter-Art (Scalia, Morrison)
i. All E power vested in president.

ii. Limiting E power unacceptable since we wouldn’t allow leg/judiciary to give away (q-not true)

iii. Limiting impedes on constitutional duty to “take care”

iv. Individual Rights:  By placing independent counsel outside chain of command of P, he could make oppressive decisions and there’d be no remedy.  e.g. Kenneth Star, possibly.
2. Other factors not alone determinative: 

a. Whether the position in question is “purely executive” (Meyers, Morrison) or “quasi legislative/judicial” (Humphrey’s Exec.) 

b. Congressional intervention (e.g. does C insert themselves into process by requiring later C approval?) 

d. Executive Privilege & Immunities
i. Presidential Immunity

1. Criminal Trial Under the Impeachment Clause

a. Article I, §3, 7:  Judgment in cases of impeachment shall not extend further than to removal from office, and disqualification to hold and enjoy any office…under the United States; but the party convicted shall nevertheless be liable and subject to indictment, trial, judgment, and punishment, according to law.  

i. Perhaps this implied that before he is impeached he cannot be tried for a criminal offense (note:  this is why Nixon an un-indicted co-conspirator)
1. Note:  Unanswered
2. Civil Liability for Presidential Acts
a. The president is absolutely immune from tort liability for actions taken in the “outer perimeters” of his office (e.g. personnel).  (Fitzgerald)

i. R(Can’t have P worried about suit.  It will distort decision making.

3. Temporary Immunity from Civil Liability for Act Prior to Taking Office (Clinton v. Jones)

a. Reasoning of Fitzgerald inapplicable(”immunities are grounded in the nature of the function performed, not the identity of the actor who performed it.”

b. “The fact that a courts exercise of jurisdiction may significantly burden the time and attention of P is not sufficient to establish a violation of the Constitution.”

c. “If Congress deems it appropriate to afford the P stronger protection, it may respond with appropriate legislation.”

i. This would be done under the N & P clause of Article I, §8, 18 in order to protect the president in the execution of his office.
4. Presidential immunity from judicial process (P’s first argument in Nixon)

a. Argument:  Judicial process opens possibility of interrupting executive workings.  

b. Response:  P not above the law (note: no holding, issue not ripe in Nixon)

c. Can P just pardon himself?

ii. Executive Privilege

1. Privileged conversations between P and his advisors (P’s second argument(certain things not subject to FRCP 17(c)Subpoena)
a. Note:  Courts often balance social values protected by privileges (dr., atty.) against importance of thing divulged.  

b. Argument:   P must be able to get good advice.   If conversations not privileged, advisors will to be frank
c. Judicial review of Executive Privilege
i. Argument (Nixon):  This is a political question not in J of courts.

ii. Response (Burger): In this respect, “it is emphatically the province and they duty of the court to say what the law is.”  Marbury (the court has always reviewed exercises of executive authority.  Yongstown.

iii. Courts may  review the implied P privilege, since it can review the explicitly privilege granted to members of Congress under:
1. Article I, §6, 1 “Speech & Debate Clause”:   “The Senators and Representatives shall…in all cases except treason, felony, and breach of the peace, be privileged from…and for any speech or debate in either house, they shall not be questioned in any other place.”

a. Problem:  Does it extend to press conferences, staff?  The court decides the scope, not C.

d. Determining the extent of Executive Privilege 
i. Argument:  When there is a recognized privilege, it should always prevail.
ii. Response (Burger): P has a presumptive privilege, but with the exception of military, diplomatic, or national security secrets, broad claims of “public interest” must be balanced against competing interests.

1. Since executive privilege is implied from Article II, not explicit like the speech & debate clause, there may be implications going the other way such as the court’s duty to carry out, imply, and interpret criminal law under Article III.  

a. No implication will automatically prevail, but courts must “weigh the importance of the general privilege of confidentiality of Presidential communications in performance of his responsibilities against the inroads of such a privilege on the fair administration of criminal justice.”  
2. Note:  Today, P’s go into office assuming everything will become property of the gov’t.

3. Note:  One could say the presumptive privilege is unconstitutional, since others are express, C must decide, otherwise it doesn’t exist (note:  ct. seems to reject in Clinton)


Executive Interest






Countervailing Interest
           0




0


    0


   0

       0
Security, military, diplomatic

General Interest

Congressional Hearing

Civil
             Criminal

(General Assertion of










(Very Strong:   

Confidentiality)









Not allowing
evidence would cut into DPC) (Note:  Even stronger if defense asks)

e. Separation of Powers in Context

i. The constitution distributes powers in two ways:

1. Federal level:  Separation of powers between executive, legislative, judiciary.

2. Federalism: Between National Government & States

ii. Rationale

1. Framers though divisions of powers preserved liberty through checks and balances.
2. "Separation of powers was designed to implement a fundamental right:  concentration of power in the hands of a single branch is a threat to liberty."  (Kennedy, Clinton v. NY)

3. When there is a balance to be made (e.g. national security v. individual liberties), its best to vest this balancing in Congress (e.g. decision to suspend habeas – must be clear enactment of Congress, not implied from AUMF – Souter, Hamdi).  Think about spying!
4. Federalism protects against tyranny through creation of quasi-subordinate units (note:  contra, smaller units may work against by creating factions.”

5. Perhaps geography may require states, given the size of the US comparatively.  
III. FEDERALISM: McCulloch v. Maryland & the Extension of National Power
a. McCulloch v. Maryland (Marshall)
i. General

1. Justiciability:  ”If it is to be so decided, by this tribunal alone can the decision be made.”

2. Questions:  1) Has C the power to incorporate a bank?  May the states tax the F. Gov.?”
ii. Source of Constitutional Power

1. The Constitution was not made by the states, but by the people:  Preamble: “We the people of the United States.”  

a. Adoption:  Convention drafted the constitution and it required ratification by the conventions of nine states:

i. Conventions v. legislatures:  Conventions, chosen for a particular purpose & open to the public-(seen as closer to the people.  

iii. Federal Power under the Constitution

1. Enumerated Powers:  “The principle, that it can exercise only the powers granted to it, is now universally admitted.”  (Fed. Gov has only what’s given to it by the constitution.  
a. Compare to state power:  prior to constitution, they had all power(they didn’t have to get their power from the Constitution.  

b. Normally, one would look to Article I, §8: “powers granted to C.”  Where else?

2. Implied Powers:

a. 10th Amendment:  “The powers not delegated to the US by the Constitution, nor prohibited by it to the states, are reserved to the states respectively, or to the people.”  

i. Compare to Articles of Confederation, which provided that each state “retains” every power not “expressly delegated.”  

ii. Since the 10th Amendment doesn’t use the word “expressly”, this implies the existence of implied powers.  

b. Principles underlying the “nature” of the constitution.
i. “In considering this question, then, we must never forget that it is a constitution we are espousing.”

1. It is not intended to be a legal code(intelligible to the people

2. It is a great exertion and intended to endure for ages to come.

a. To endure, it must be adaptable to crises

3. It is a constitution designed to set forth major propositions with powers later to be inferred.

ii. Within the implied powers, Congress may choose and decide the means of carrying forth enumerated powers.



3. Article I, §8, 18 “Necessary & Proper” Clause:  Congress shall have the power “to make all laws which shall be necessary and proper for carrying into execution the foregoing powers, and all other powers vested by this Constitution in the Government of the US, or any department or officer thereof.  

a. Is “Necessary” a limitation?  Marshall points out that: 
i. Since Article I, §10, 2 provides that “no state shall, without the consent of the congress, lay any imposes or duties on imports or exports except where may be absolutely necessary, if the framers had meant absolutely necessary, they’d have put it in the N&P clause as well.

ii.  N&P is placed within the powers, not the limitations of congress (§9) under the Constitution and purports to be a power.
b. Where the law is a means to an end the court cannot inquire into the degree of necessity ( this would be to tread on legislative ground.

iv. Whether Maryland may tax the bank
1. No express provision permits or prohibits.

a. If there were, it would be Article VI, § 2 “Supremacy Clause”:  The constitution, and the laws of the US which shall be made in pursuance thereof; and all treaties made, or which shall be made, under the authority of the US, shall be the supreme law of the land…”  

i. “The constitution and the laws made pursuance thereof are supreme; that they control the constitution and the laws of the respective states, and cannot be controlled by them.”

2. Principle:  The principle of supremacy is inherent in the federal government; thus the federal instrumentality is supreme.  
a. The power to create implies the power to preserve.  

b. The power to destroy is incompatible and must yield if not supreme.

c. The power to tax involves the power to destroy.
i. In states, we have a check on taxes through democratic process.  Here, the bank belongs to all people of US, who have no way of representing themselves in MD.  

ii. Since the state’s power to tax isn’t alone enough, Marshall says it is the power to destroy.  

1. Counter-Arg (Holmes in Panhandle Oil);  The power to tax doesn’t equal the power to destroy, so long as this court sits.  Just because it can, doesn’t mean it will, and courts shouldn’t just strike down without evaluating the degree.
a. Note:  Tension between judicial categories without strict rules.  

b. Federal Limits on the Scope of State Power

i. Basic Proposition:  When the constitution sets forth certain requirements, it occupies the field, and the national law is supreme and controls.(US Term Limits v. Thornton )
1. Counter Arg:  When the constitution is silent, it raises no bar to action by the states(the ultimate source of the Constitution’s authority is the consent of the people of each individual state, not the consent of the undifferentiated people of the nation as a whole(shifting toward state power (Thomas, dissenting)
IV. FEDERALISM: The Commerce Clause
a. Article I, § 8, 3:  “The Congress shall have the power …”to regulate commerce with foreign nations, and among the several states, and with the Indian tribes.”  

b. Two Types of Commerce Clause Cases:

i. Validity  of Congressional exercises of the commerce power

ii. Dorman Commerce Clause cases:  Validity of State statutes regulating commerce where congress retained or took such power away.
c. Congressional exercise of the commerce power

i. Think:  What happens if judiciary is captured by a faction and seeks to put through its view against majorities?  This is a question raised by the commerce clause.

ii. Important Statutes

1. Interstate Commerce Act (1887):  established ICC and regulated rates of carriage on r/r.

2. Sherman Anti-Trust Act (1890):  Prohibited monopolies and interstate trade restraints.
iii. Interpretation of the Commerce Power from 1824-1936

1. General (court seen as protecting corporate interests)
a. Gibbons v. Odgen (navigation of steamboats across Hudson)  Marshall
i. Commerce:  Intercourse; movement from one state to another.

1. To not be considered commerce, it must be a transaction within a state and not extend or affect other states.

ii. Among:  Between one state and another(must concern more states than one. 

b. US v. Knight  (sugar trust case, under the Sherman Anti-Trust Act)

i. Manufacture is not commerce (focus on logical relationship, not economic impact)(sugar is changing in nature.  
1. Counter-Arg:  

a. Monopolies affect commerce by raising prices across state lines.

b. Congress can achieve lower interstate prices by breaking monopolies.

ii. Congress can only regulate things that are: 1) commerce themselves, or 2) have a “direct” effect on commerce.  Manufacturing has only an indirect effect.

iii. Note:  Court protects monopolies/industrial combinations against will of the people.

c. Swift & Co v. US (meatpacking – SOC theory)

i. When activity viewed as a “current of commerce”, it falls within CC.
1. Seen as exception to Knight
ii. Distinguished from Knight
1. Meatpacking more like a continuous flow(quick process.

2. Companies involved engaged in worse behavior.

d. Shreveport Rate Case (TX set high rate for rail usage from LA)

i. Congress can regulate intrastate functions that directly affect interstate commerce.

1. Seen as exception to Knight.  

ii. Distinguished from Knight:  Railroad clearly passes through several states(psychology. 
2. Using CC to achieve moral ends:  Statutes provided that sanctions were imposed at state lines, as immoral acts were being shipped across (gambling, prostitution, theft, impure foods)
a. These cases show how C attempted to avoid the hard line of Knight.
b. Exception:  Hammer v. Dagenhart (statute prohibiting inter state sale of goods produced by children under a certain age) 
i. In gambling/lottery/egg cases, the goods themselves were evil and when sent across state lines, the evil occurs in the receiving state.  Here, the evil occurs only in the sending state.

1. Counter arg:  Goods will be cheaper and will affect prices in other states.  Ultimately, those states will feel pressure to eliminate the statutes.  Evil does occur in receiving states.  

ii. Dissent (frankfurter):  
1. This is clearly w/in C’s power (standing on state line)
2. To distinguish between evil and non evil goods is a subjective judgment of congress.  

c. Carter v. Carter Coal (maximum hours and minimum wages in coal mines)

i. The labor provisions of the act primarily fall on production not commerce.  Production is a purely local activity.  

iv. Decline of the Limits on the Commerce Power from 1937 (new deal) to 1995
1. Think:  Questions of Marbury raised sharply during this period as small number of judges held up large national policies on basis of classifications as manufacturing/production and direct/indirect effects on inter-state commerce.  Should this be allowed in a democracy?

2. FDR’s court packing scheme:  increase size of judiciary by adding a member for every justice over 70, no more than 15.  Two points: 
a. The plan drew tremendous opposition, indicating that even though people bitterly oppose to the court’s decisions, they believe the institution of judicial review is more important than any one decision.  
b. Despite failing in a D Senate, judges began to change their mind.  
3. Turning Point:  NLRB v. Jones  (Nat’l labor relations act made unfair practice to fire for union membership.  Jones was a steel company, vertically integrated) (Hughes)
a. “Although activities may be intrastate in character when separately considered, if they have such a close and substantial relation to interstate commerce that their control is essential or appropriate to protect that commerce from burdens and obstructions, Congress can’t be denied the power to exercise that control.”

i. Substantial Effects Test (practical approach, rather than categorical direct/indirect approach.  Practically speaking, C has decided it will affect labor relations in other states.  That’s enough.  

ii. “The question is necessarily one of degree”(Hughes adopting Holmes’ approach from Panhandle Oil.

1. Think:  later cases show that its not a Q of degree.  Court flexible to conceptual changes ultimately defer to Congress for political limitations, rather than judicial.  R(regulated constituents should decide.

4. US v. Darby 
a. Statute requires 1) goods produced by under age can’t be shipped (same as Hammer, plus 2) prohibits paying less than minimum wage for employees making goods shipped in interstate commerce.  Darby a small lumber co.
i. 1st provision:  Analogous to Hammer(overruled!

ii. 2nd provision:  Is independently sustainable under substantial effects test since good made under these conditions will be cheaper.
5. Wickard v. Filburn (small wheat farmer produced extra for own use, violating quota)

a. Statute provides quota on production of what in order to reduce supply, increase demand, and ultimately raise wages.  

b. Although one person contribution to interstate commerce may be considered trivial, taken together with many others similarly situated is not( Aggregate effects.  

c. The homegrown wheat overhangs the market(prices may go up and small farmers, instead of feeding pigs, sell the stuff.  

d. Manufacturing distinction abandoned in place for substantial effects.
6. Protecting Civil Rights Under the Commerce Clause

a. Civil Rights Act:  Not intended to regulate commerce.  Prohibited discrimination on basis of race/sex in employment.  Title 2:  Prohibits racial discrimination in hotels/public places.  
b. Alternative:  Amendment XIV, 5:  “The C shall have power to enforce by appropriate legislation the provisions of this article (civil rights)

i. Problem:  Amendment XIV applied only to states:  “No state shall deny.”  Apprehensive, courts relied on CC.

c. Heart of Atlanta Motel:  CRA upheld to prohibit discrimination of hotel guests in ATL’s largest hotel.  R(interstate travel, effects on commerce.

d. Katzenbach v. McClung:  Restaurant served interstate travelers and sold food which had moved in commerce (also part of CRA).  Studies showed that blacks in areas of segregation at considerably less, thus depressing the inter-state flow of food.  Plus, less likely to have economic development, etc. etc.  

7. Perez v. United States
a. Statute prohibits extortionate credit transactions:  loan sharking w/ violence.

b. R(These kinds of transactions are often part of large criminal enterprises and the profits are invested in inter-state commerce.  

c. Problem:  No requirement of any showing of a connection in particular cases.

d. Held:  Congress doesn’t need to have such particularized findings in order to legislate(doesn’t have to be so finely calibrated.

8. Think:  The question no longer is one of degree, but rather of deference to congress – checked by the political process.

v. New Limits on Commerce Power Since 1995

1. US v. Lopez (school zone gun ordinance)  
a. General

i. Court appears to scale back scope of commerce clause:  connect with Thomas in term limits (state fights, the people made the states.  

b. Majority (Rehnquist)

i. Two part analysis:
1. The statute must regulate an economic or commercial activity (possession of gun in school zone not) Formal test.  
a. Where does this come from?(No precedent cases, but a pattern of cases whereby all dealt with economic or commercial activity.

i. Problem: isn’t education a commercial/ economic activity?
ii. Answer:  Well, if this is, then everything is.

2. It must have a substantial effect (not addressed)

ii. Underlying Concern:  Giving too much power to C that is traditionally reserved to the states (tort, criminal, education, K)(state interest in regulating matters of local concern.  

1. New elements precludes macro regulations targeted at communities.  

2. Alternative Strategy (Kennedy):  when congress enters realm of traditional state concern, exigency of commerce clause should be balanced against state interest.  
c. Dissent (Breyer, represents “old view”)

i. Propositions

1. Must have a standard(significant effect

a. Argument:  Presence/knowledge of guns impairs education, which greatly affects commerce.

i. Note:  Majority doesn’t necessarily disagree.

2. Aggregation(should look at cumulative effects.

3. Must consider whether congress had a reasonable/rationale basis for determining that the statute had a significant effect on commerce(deference:  court doesn’t make inquiry into effects.

d. Dissent (Souter)

i. Requiring that the statute regulate economic activity is a return back to the unworkable attempts at creating conceptual categories.

1. Think:  Conceptual categories also used in E officer removal.
2. US v. Morrison
a. Statute:  Following studies showing unfair treatment of women seeking legal address in state courts, C passed the Violence Against Women Act (1994) providing a tort action in Federal Court.
i. R(providing tort remedies would improve interstate commerce.  Gender based crimes deter state travel/ interstate business.  Here, unlike Lopez, there were C findings.

ii. Note:  Like Katenbach, this could have been addressed under Amendment XIV, 5, especially since discrimination in state court.

b. Held: Regardless of C findings of substantial effects, statute must still  regulate an economic/commercial activity (which rape of women is not) (Rehnquist)

c. Problems:

i. How clear is economic/non economic distinction and why should it matter?  Today, everything is economic in nature and courts must take it as it comes.  

1. “Since judges cannot change the world, Congress, not the courts, must remain primarily responsible for striking the appropriate state/federal balance.”

ii. How important are these cases?

1. After Lopez, C enacted a similar statute w/ a jurisdictional provision (illegal to possess in a school zone a gun that had been moved in interstate commerce).  

2. Congress can still conditionally spend under Article I, §8 1:  Congress shall have the power to lay taxes….provide for general welfare.”  This is still an intrusion, but not under commerce clause.  (e.g. No Child Left Behind Act)
3. Gonzalez v. Raich
a. Federal Controlled Substance Act prohibited possession of pot, in conflict with CA statute providing for medical use.  D using for medicinal purposes.
b. Two arguments:

i. Small amount grown can’t reach commerce

ii. If C has power, its unconstitutional because of substantive due process to alleviate pain (not answered)

c. Held (Stevens):  Statute upheld, resting on Wickard (overhanging the market)  Congress has a rational basis

i. Think:  Is this consistent with Lopez & Morrison or is it a turn back?
ii. When inquiring whether a statute regulates a commercial activity, you look not just at the regulation, but the whole market(medicinal pot use is an essential part of a larger regulation of economic activity (Lopez)

d. Dissent (O’Connor)

i. Court must draw the line somewhere on C power, and not rely solely on political process.

ii. Congress must look at this particular segment of pot use and determine whether there’s a substantial effect, not on the aggregate.
vi. Federal Regulation of States Under the commerce Clause
1. General

a. Traditionally, the definition of employer excluded states –until 70’s.

b. Today, states act private in many ways – huge bureaucracies.  

2. National League of Cities v. Usery  (1976) (Amendments to FLSA extending minimum wage and hours restrictions to state employees) (note:  overturned in Garcia)
a. Note:  This case was perhaps the beginning of anti-federalist, states-rights mov’t.

b. “Insofar as [a regulation] operates to directly displace the State’s freedom to structure integral operations in areas of traditional government functions, they are not within the authority granted C by Article I, § 8 3. “ (Rehnquist)
i. Traditional functions (e.g. structuring their own budges)

c. Concurrence (seen as weakness in opinion):  This is actually a “balancing test”, permitting regulation “where the federal interest is demonstrably greater and where state facility compliance with imposed federal standards would be essential”  (e.g. environmental regulation).

3. Garcia v. San Antonio (FLSA application to MTA)

a. Traditional government functions unworkable(invited federal judiciary to make decisions about which state policies it finds favorable.
b. The real protection for the states lies in the political process (2 args)

i. Structural:  Senate provides equal representation for the states

1. Problem:  Before 1913 senators elected by legislators, not people.

ii. Political:  The people pay more attention to their representation and hold them accountable, requiring fed to pay attention(political check more effective than judicial.  

vii. Congressional attempts to use states as an instrument of Commerce Clause Regulation(states are not an object of regulation.

1. New York v. United States 
a. Statute created after states got together to handle nuclear waste:  1) disposal sites court create surcharge (upheld), 2) states could increase fees and ultimately prohibit, 3) states not disposing of waste by a certain date “took title” and were liable.  

i. Essentially created federally imposed alternative requirements of legislation (either 1 & 2 or 3):  requires one of two legislative choices.
b. C cannot require states to legislate in a particular way under CC(core of the sovereignty of states.

i. They could do through conditional grants, or through threat of preemption.
2. Printz v. United States (gun control act requiring state law enforcement to check registry during first 3 years)(required states to help carry out federal policy.
a. Under notion of dual sovereignty, the federal government cannot commandeer state officials to carry out certain policy.  (Scalia)

i. R(”The power of the F Gov would be augmented immeasurably if it were able to impress into its service – at no cost to iself – the police officers of the 50 states.”

ii. Note:  Its unsure if this really strengthens power of fed gov’t(after all, states may choose how to carry out.  
d. The Dormant Commerce Clause
i. Proposition:  The express grant of power to C under the commerce clause impliedly prohibits states from regulating in certain areas, taking something away from the states(areas where C could regulate, but hasn’t.
ii. Early Developments
1. Gibbons v. Odgen (Marshall)

a. Like McCulloch, it first dealt with federal power then legality of state statute.

b. Gibbons’ Argument:  “An affirmative grant of power is not exclusive, unless in its own nature it be such that the continued exercise of it by the former possessor is inconsistent with the grant…”(Congress has received the full power to regulate the whole and therefore the states cannot do it.  

i. State Counter Args:

1. Congress is granted power to tax, but this doesn’t imply that states cannot:

a. Marshall’s response:  

i. Congress requires there be states – to exist, they must tax, but not regulate inter-state commerce.

ii. There are really two separate tax powers, each taking from a mass of taxable wealth; whereas commerce power is just one thing (weak:  is it?)

2. Inspection Laws, provided in constitution are regulations of commerce.  

a. Marshall’s response: states can regulation commerce, at least until congress has acted.

i. Inspection laws may look like regulations of commerce, but they aren’t because their purpose is not commercial (health, safety, etc).  Steamboat monopoly is.  

c. Held:  NY statute in conflict with Federal Coastal trade act and is therefore invalid under Article VI, “Supremacy Clause.”  Cautious, Marshall avoids DCC argument.  

i. Note:  Interpreting statutes differently can avoid this(lower court found that Coastal Trade Act only recognized ships as American and didn’t authorize docking. 

d. Concurrence (Johnson):  Federal Commerce power must be exclusive(the word “to regulate” implies in its nature the full power over the thing to be regulated”
i. Marshall almost accepts:  “There is great force in this argument, and the court is not satisfied that it has been refuted.”  

2. Where congress could act, but hasn’t:  Policy Power distinction:

a. Wilson v. Blackbird Creek (DE statute authorizes BB to build damn adjoining marsh and low ground [safety] P says violates CC) (marshall)
i. Note:  Navigable creek(you can get to ocean through it.

ii. Where the purpose of the state regulation is health and welfare, they are within the powers reserved to the states so long as hey don’t collide with powers of F. Gov.  

1. Problems:

a. Statutes can have 2 purposes

b. Can NY, in fear of malaria, but a damn across the Hudson?

iii. If congress had passed a law on the subject, the state law coming into conflict would be void.
1. Note:  Why wasn’t this case also in conflict with coastal act?  Statute interpreted differently.  Who knows?  Maybe only “major waterways.”

3. Denial of DCC under Tawney

a. Miln & License Cases
i. Tawney (he and marshal only 2 cj’s for 63 years denied existence of DCC.  Where congress acts, it is supreme.  Otherwise, police power or not, state regulation is valid.  

4. Middle Ground:  

a. Cooley v. Board of Wardens (ships coming in must have pilot) (curtis)
i. Navigation is commerce.  Under hard-line DCC, that’s it.  

ii. Statute enacts all regulations existing at time, but says states may add more.  Can it give them more than they have?

iii. Nature Technique (marshal style):  The court must look at the nature of thing subjects that are being regulated (2 types):  

1. Those requiring uniform national regulation
2. Those not requiring uniform national regulation, but allow or even require local regulation.  

a. Problem:  how do you determine?

iv. Principle:  Sometimes states can act notwithstanding DCC, and sometimes they cannot based on the nature of it (this remains, though distinction does not)

5. Modern Approach:

a. Southern Pacific v. Arizona  (Statute limiting length of train cars to avoid accidents) (Stone)
i. Balancing Test:  Federal Interest in free flow of commerce without interception (uniformity needed-  Cooley) v. State Interest in safety/health/welfare.  (here, costs of burdening industry against arguably negligible increase in safety, fed outweighs.

ii. Criticisms of balancing:

1. Un-judicial, as opposed to categories, which may be clearly applied.

a. Note:  Balancing also in Hamdi (on habeas review, courts will balance liberty and security interests)

6. Think:  What justifies DCC?

a. Stone warns of “destructive consequences” if protections withdrawn(compare to view of judicial review as a check against self-seeking states.

b. Deference under CC (to Congress) removes courts from necessity of dealing with a whole range of problems(compare to McCulloch (deference with respect to what is necessary and proper) and Marbury (political questions-an area the courts just won’t look at(first factor(constitutional commitment to a coordinate branch)

Section 1005(c) Detainee Treatment Act


(e) Except as provided in section 1005 of the DTA of 2005, no court, justice or judge shall have jurisdiction to hear or consider – 


(1) an application for a writ of habeas corpus filed by or on behalf of an alien detained by the DOD Guantanamo Bay, Cuba; or


(2) any other action against the US or its agents relating to any aspect of the detention by the DOD of an alien at Guantanamo Bay, who – 


(A) is currently in military custody; or


(B)has been determined by the USCOA DC in accordance with the procedures set forth in section 1005 (e) of the DTA of 2005 to have been properly detained as an enemy combatant.
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