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CIVIL PROCEDURE
I. JURISDICTION:  SMJ, PJ and VENUE
a. Subject Matter Jurisdiction

i. Definition:  Power of the court to hear a type of case

ii. Because a court that does not have SMJ cannot enter a valid order, SMJ can be challenged at any time.

iii. Federal courts:  Limited jurisdiction

iv. Defined by Article III:  Nine categories; authority from Congress

1. Article III created SCOTUS; Congress cannot abolish it

2. States usually have concurrent authority

v. Federal Question Jurisdiction
1. Questions arising from federal statutes and treaties, US Constitution

2. No minimum amount in controversy

3. 28 U.S.C. section 1331

4. Original vs. Exclusive Jurisdiction

a. Original:  Federal court CAN hear

b. Exclusive:  ONLY federal court is permitted to hear

5. State substantive law can flesh out federal statutes:  SOL  (Erie doctrine)
6. Declaratory judgment actions:  Realign the parties, if the person who would bring the action has a FQ, there is FQ- if P is bringing the declaratory judgment action on a federal defense, there is no FQ.

7. Louisville & Nashville Railroad v. Mottley:  Where the FQ arose from a defense, SCOTUS held no SMJ because the pleading did not state a FQ.

8. Two conditions must be met to satisfy FQ jurisdiction:

a. Q of federal law must appear on the face of well-pleaded complaint

b. P’s cause of action must be:

i. Created by federal law OR

ii. Resolution must turn on substantial Q of federal law if it is a state law claim

c. Substantial Q of federal law TEST:  Whether Congress evidenced an intent to provide a federal forum

i. Nicodemus v. Union Pacific (2003):  When P sued to stop RR’s alternate use of right of ways, 10th Circuit held that mere presence of federal issue does not confer FQ jurisdiction- here, Congress did not provide a right of action arising out of the land grant statutes.

d. State claims may be removed to federal court ONLY

i. When Congress expressly says so (Price-Anderson)

ii. When federal statutes completely preempt state law cause of action

iii. Beneficial National Bank v. Anderson (2003):  SCOTUS held that removal of usury claim under AL law was proper b/c National Bank Act governs and this preempts Alabama usury laws.
1. Scalia:  Preemption should be a defense in state court, not grounds for removal.

iv. Types of Preemption

1. Complete:  Some statutes preempt state claims to the extent that anything may be removed

a. ERISA claims

2. Conflict preemption:  Federal statutes trump state statutes

3. Area preemption:  Some areas of federal law fill a subject area in its entirety

vi. Diversity Jurisdiction

1. Two requirements:  Diverse Citizenship AND Minimum Amount

a. Cases involving citizens of different states:  Diverse Citizenship (determined on date of filing)

b. Minimum amount in controversy:  $75K

i. Different P’s cannot aggregate claims

1. Exception:  Joint interest in a property

ii. One P can aggregate its own claims

iii. Some courts will include compulsory counterclaims

iv. Costs may be found if P awarded less than $75K

2. 28 U.S.C. section 1332

3. Basis:  Fear of bias against out of state litigants; framers’ belief that federal judges are “better” and should hear “big” cases

4. Minimal v. Complete Diversity

a. Minimal:  Only one party diverse (MD v. MD and DE)

b. Complete:  ALL opposing parties diverse

c. Most circuits require complete diversity

5. What’s My Citizenship?  Domicile

a. Domicile:  Presence + Intent to Remain

b. Residence DNE Domicile Necessarily

c. Factors to consider:  Drivers license, taxes filed, voter registration, real property

d. Lundquist v. Precision Valley Aviation:  1st Circuit found telephone, voter registration and corporate filings in NH more persuasive than social organizations, bank accounts, personal belongings, and federal tax returns (after filing suit) in FL.  Found he resided in both NH and FL but domicile the relevant inquiry
i. O’Toole test:  party’s own representations on corporate filings are persuasive

6. Corporations are Citizens Too

a. State of Incorporation

b. Principal Place of Business

i. Two Tests

1. Place of Operations:  Where are substantial predominance of corporate operations performed

a. Public face, tangible property, locations that earn income, location of employees, production activities

2. Nerve Center:  Where are executive and admin functions performed

a. Only applied if result of Ops is unclear

ii. Montrose Chemical v. AIMCO:  9th Circuit held that Place of Business is NV when all corporate income was earned in NV even though it was managed in CT.

c. Insurers are Citizens of the same state as the Insured

d. Corporations are legal citizens only- not natural citizens.

7. Exceptions:  
a. Family law, probate
i. Chancery courts didn’t have authority

ii. They don’t want to mess with this crap

b. Abstention:  may abstain when important state issues are at stake.
8. Caterpillar Inc. v. Lewis:  SCOTUS held that if complete diversity is met due to the dismissal of a non-diverse D, court has SMJ.

a. Exception to time-of-filing rule.

9. Manipulations of 1332

a. Joining a nominal party:  Only applies to P.

i. Parties joined by D do not destroy diversity

b. Realignment:  Court can realign parties that are joined incorrectly

i. Example:  Declaratory judgment actions

c. Collusive joinder:  Section 1359

i. Usually involves assignment of claims:  assignment can’t be a sham (like paying 95% of recovery)

d. Legal representatives:  Curtailed by 1332 (c):  Legal representatives of minors, incompetents, estates have same citizenship as representative party. 

vii. Supplemental Jurisdiction

1. AKA pendant or ancillary jurisdiction

2. 28 U.S.C. 1367

3. Two part test

a. Same case or controversy as an original jurisdiction claim (FQ or diversity) under Article III:  Common Nucleus Of Facts

i. Purpose:  Efficiency; Decision is discretionary

ii. If Joinder is OK- It probably meets this

b. Compare to 1367(b) exceptions

4. Possible Constitutionality issue:  Not granted under Article III
5. Exceptions under 1367(b) and (c), respectively.
a. Parties cannot join under 14, 19, 20 or 24 if it disrupts diversity

i. Exxon:  not all parties must meet amount in controversy requirement

ii. Does not apply to Rule 23 Class Actions

b. Court may decline if

i. Claim arises out of state law

ii. State issue substantially predominates over the claim over which there is original jurisdiction

iii. Original jurisdiction claim was dismissed OR

iv. Other compelling reasons
6. United Mine Workers v. Gibbs:  Where federal and state law claims were litigated and P recovered under state law, SCOTUS held that the federal claim was not minor- same nucleus of facts as the state law claim

a. Test:  Hurn v. Oursler:  State law claims can be determined by federal court if they form a separate but parallel ground for relief to a substantial claim based on federal law.

7. Supplemental Jurisdiction Is a Last Resort

a. Before applying 1367, see if FQ or diversity applies to the joined claim.
viii. Removal

1. 28 U.S.C. section 1441

2. D only can remove from state to federal court, not reverse.

3. All D’s must join in removal

4. Who is a D?

a. Counterclaim does not make P a D for removal

b. 3P D’s are not D’s for removal

5. D can remove ANY FQ case

6. Diversity:  D cannot remove if ANY D is a citizen of the state of filing.
a. Diversity on date of filing AND removal

i. Exception:  voluntary act by P that creates diversity

7. Exception:  Cannot remove WC claims

8. Removal Is Automatic:  Once D removes, it stays in federal court until the judge dismisses and remands to state court.

9. Timing:  D has 30 Days From Service

a. Caveat:  30 days from first pleading that indicates removal is possible (ex:  P dismisses D, now there is diversity)

i. Overall Time Limit:  One year

b. Exception:  Exclusive Jurisdiction cases (nuclear waste, NSA) OR cases involving federal officers acting in line of duty can be removed anytime

10. Potential problem:  How to determine amount in controversy if states do not allow specification of damages

11. Caterpillar v. Williams:  SCOTUS held that cases cannot be removed based on a federal defense- FQ must be raised in original pleading.
12. Where does it go?

a. To the District and Division where the state action is.

ix. Challenging SMJ

1. Courts have an AFFIRMATIVE DUTY to consider SMJ

a. Court may raise sua sponte (of its own accord)

2. SMJ is never waived:  Can be raised at any time.

3. Durfee v. Duke:  SCOTUS held that if SMJ was raised and litigated, that decision is final

4. North Central F.S. v. Brown:  N.D. Iowa held that parties may not confer SJM on federal courts by stipulation because of court’s affirmative duty.

b. Personal Jurisdiction

i. Definition:  Court’s authority over the parties and its ability to exert power over D and compel D to act.

ii. Objection to PJ MUST BE RAISED IN FIRST RESPONSIVE PLEADING, OTHERWISE IT IS WAIVED.

1. Done by special appearance

2. If you raise it and lose, you can raise it again on appeal.

iii. Presence:  If D is present in a jurisdiction, court has PJ 
iv. Domicile:  If D is domiciled in a state, court has PJ (form of general jur)
1. Domicile = Presence + intent to remain

a. Domicile is retained until a new one is formed.

b. If you are en route to your new domicile but haven’t arrived yet, you retain your old domicile.

2. Everyone has one domicile, but never more than one.

3. Not always the best place to sue- may open yourself up to counterclaims for which PJ might be lacking otherwise.

v. Consent to PJ

1. Explicit consent:  Selection clause in contract; waiver of service of process
vi. DUE PROCESS:  This is the overarching issue in PJ
vii. International Shoe v. Washington:  SCOTUS held that due process allows WA to exert PJ over D because D implicitly agreed to court proceedings in WA by conducting continuous, systematic business within the state.

1. Fair play:  D afforded itself protection under WA laws for its business activities, if they have liabilities arising from those activities they can be haled into court

2. Estimate of inconveniences test:  Would D suffer due to trial away from home

3. Minimum contacts test: quality and nature of D’s activity in relation to the fair and orderly administration of the laws:  If D conducts business and affords itself protection under the state law

a. Cannot be irregular or casual.

b. Applies to quasi in rem jurisdiction also.

i. Shaffer v. Heitner:  Apply minimum contacts test to quasi in rem (overruled Pennoyer v. Neff)
ii. Exceptions:

1. Real property:  Title, pollution

2. Necessity:  No other state with PJ

3. Proceeding against debtor’s assets

viii. Specific Jurisdiction

1. Used to exercise authority over P’s claim that arises out of nonresident D’s activities in the forum state.

2. Test:  Minimum Contacts related to the cause of action
a. Cause of action must arise from the minimum contact with the forum state

3. Finding PJ only opens D up to suits on the specific issue

4. Long Arm Statutes:  Two Types

a. Enumerated/“Laundry List”:  lists activities that subject nonresident D to jurisdiction:  Uniform Long Arm

i. Transacting business

ii. Contracting to supply services

iii. Causing tortious injury in the state

iv. Causing tortious injury in the state by acts outside the state if he does business in state

v. Possessing real property

vi. Contracting to insure people in state

b. Due Process:  PJ over nonresident D is OK when permitted by due process

i. Based on minimum contacts

c. Laundry Arm Long Arm- still must pass Due Process test
d. Federal courts “borrow” state long arm statutes

5. McGee v. International Life:  SCOTUS held that sale of an insurance contract to CA resident allowed PJ:  Solicited CA business

6. Hanson v. Denckla:  SCOTUS held that DE trustee lacked minimal contacts in FL:  Customer moved to FL; DE trustee did not solicit business in FL.

7. World Wide Volkswagen v. Woodson: SCOTUS held that mere presence of D’s product in OK does not meet minimum contacts

8. Calder v. Jones:  SCOTUS held effects of intentional tort felt in CA sufficient to confer PJ in CA.

9. Burger King v. Rudzewicz:  SCOTUS held that FL had PJ over D when they initiated contact with FL business.  Test:

a. Fair warning:  D purposefully directed activities at residents of the forum state

b. Privilege of conducting business:  Whether D deliberately engaged in specific activities in the state or w/residents of the state

c. Burden of litigation in forum state on D

10. Asahi Metal v Superior Court:  SCOTUS held that mere awareness that goods are in the stream of commerce does not constitute minimum contacts in the forum state in an indemnification action
a. Due process concern:  Distance to travel
ix. General Jurisdiction
1. Used when P’s claim does not arise from nonresident D’s activities in the forum state

2. Test:  Continuous and systematic contacts.  

3. Finding PJ allows D to be sued for anything at all

4. Turns on Due Process

5. Burnham v. Superior Court:  SCOTUS held that minimum contacts does not apply when D was personally served within the forum state in a divorce action (unrelated to his activity in the state)

x. Helicopteros Nacionales v. Hall:  SCOTUS held that no PJ because accident did not arise from D’s contacts in TX and no continuous and systematic contacts- Must be either/or- can’t apply general contacts to specific jurisdiction

xi. Fair play:  Five factors:

1. Burden on D
P’s interest
2. Forum State’s Interest
3. Interstate judicial system’s interest in efficient resolution
4. Common interests of states in promoting substantive social policies
xii. Full Faith and Credit Clause:  If a court with PJ finds against D, judgment can be enforced in all 50 states.
xiii. The Internet

1. Zippo v. Zippy Dot:  Jurisdiction OK when contracts form over the internet; not OK when websites merely provide information

a. Sliding scale approach

2. Young v. New Haven Advocate:  4th Circuit held that minimum contacts test applies to articles on the internet: NO PJ in VA where the article primarily focused on CT issues and was directed at CT residents.

3. Gator.com v. LL Bean:  9th Circuit held that PJ in CA is proper over ME corp when electronic advertising is targeted at CA and they ship products to CA.
4. Toys R Us v. Step Two:  3rd Circuit held that accessibility in forum does not allow PJ; minimum contacts rule applies:  Marketing, contracts formed; shipping.  However, jurisdictional discovery should be allowed.

xiv. National jurisdiction:  Sometimes available by statute.  Bankruptcy

c. Service of process

i. Rule 4 Governs

ii. REQUIRED to establish PJ over D

iii. Rule 4(d)(1):  Waiver of service by summons DOES NOT EQUAL waiver of objections to PJ or venue.

iv. Service is P’s responsibility  Rule 4(b) and 4(c)(1)
1. P cannot serve people himself (but his lawyer can)

2. Usually hires a process server

v. Due process requires proper notice and reasonable opportunity to be heard

vi. Methods of service

1. Personal:  The preferred method

2. Publication:  Default when the location is not known

a. Mullane v. Central Hanover Bank:  SCOTUS held that service by publication is improper when D’s address is known

3. First Class Mail:  Sent to permanent address
a. P can request D sign a waiver of service by summons

b. Cox v. Quigley:  District of Maine held that service by first class mail is inappropriate when D is transient and does not have a specific address.  D must have reasonable chance at notice.

vii. Ayres v. Jacobs and Crumplar:  3rd Circuit held that D’s actual notice fails to confer jurisdiction because no proper summons was issued

1. Requirements of the summons:  Rule 4(a) (Form 1)
A. Issued by clerk of court, signed and sealed
a. Identify the court, party names and address of P

b. Directed to specific D

c. State time D must appear; caution consequences of failure

viii. Larsen v. Mayo Medical:  8th Circuit held that service is part and parcel with SOL and therefore state laws re: service of process and when a suit commences are substantive in this case.

ix. You can’t intentionally dodge service;  Rules loosened to prevent

1. If you refuse service, may have to pay costs of service.

d. Venue
i. Governed by 28 U.S.C. section 1391

ii. Deals with where a suit may be properly instituted

iii. No due process concern (except in extreme cases) b/c not Const. based

iv. Failure to raise venue on first responsive pleading = WAIVED
1. Contractual forum selection provisions can waive venue

v. 1391(a):  Venue in diversity actions:  Can bring

1. District where any D resides (if all in same state)

2. District where substantial events giving rise to the claim occurred

3. Any district where D is subject to PJ

vi. 1391(b):  venue in FQ actions:  Can bring

1. District where any D resides (if all in same state)

2. District where substantial events giving rise to claim occurred

3. District where D may be found, if no other district available.

vii. 1391(c):  Corporations reside in any district where there is PJ

1. State that has more than one district: Corp. resides in any district where minimum contacts apply like district is a separate state

a. Barring that, district where it has most significant contacts

viii. 1391(d):  You can sue an alien in any district

ix. Uffner v. La Reunion Francaise:  1st Circuit held that even though coverage dispute is contractual, can sue in PR because that’s where the accident happened:  Meets substantial events requirement
x. Transferring a suit:  Three ways

1. 1404 Transfers

a. Can be transferred to any case where there is PJ over D

b. 1404(a):  Convenience of the parties and witnesses

i. On motion, consent or stipulation of the parties

ii. Meteoro Amusement v. Six Flags:  N. District of NY held venue is proper in W. District of OK because that’s where most of the witnesses are and D’s HQ and should be transferred under 28 U.S.C. section 1404(a)

c. Court also weighs convenience to P and public policy concerns, like congestion of local docket

d. Same law applies in transferee court as transferor court

2. 1406(a):  District court can dismiss from the wrong venue or transfer

3. Forum Non Conveniens (FNC):  Test
a. Private interest factors:  Where’s the proof and how easy to get it to the venue:  Witnesses, records

b. Public interest factors:  Local interest in the matter; administrative/court congestion; avoiding conflict of law

c. Piper Aircraft v. Reyno:  SCOTUS held that Foreign P’s don’t get choice of law preference

d. There MUST be an alternate forum available before dismissal

i. Iran, Iraq, Syria do not count as “forums”

e. Subject to abuse of discretion review

f. Court CANNOT rule on FNC unless it has PJ over D

e. Rule 12(b) Procedural Challenges

i. Waiver:  USE IT OR LOSE IT upon receipt of initial pleading

ii. Upon receipt of initial pleading:  12(b) motion available for problem with service of process, jurisdiction or venue

iii. Objection to venue or PJ can be raised in the answer

iv. EXCEPTION:  If D never answers and default judgment answers, D can raise PJ when P tries to enforce the judgment

1. If you never answer, PJ is never waived or litigated

II. PLEADINGS

a. FRCP = Notice pleading
i. The point of pleading is to give the other parties notice of the suit and the issues.

ii. Test:  Does the pleading give D sufficient notice to respond and begin discovery?

iii. FRCP forms:  If you use them, your pleading is per se adequate.

b. Rule 8:  General Rules of Pleading

i. 8(a):  Pleading is a short and plain statement of 

1. grounds for jurisdiction, 

2. the claim for relief, and 

3. demand for judgment

4. You do not need to plead your legal theory.

a. Only citation of law:  Jurisdictional allegations.

b. Swierkiewicz v. Sorema (2002):  SCOTUS held that P does not need to establish a prima facie case in his pleading:  This is an evidentiary standard, not a pleading requirement

c. Daniels v. USS Agri-Chemicals (1992):  When P amended claim from IL to IN law after IN SOL expired, SCOTUS held that the date of commencement of action relates back to the original date of filing because the action is substantively the same under IN law and D had sufficient notice prior to SOL from the original pleading.

d. Roe v. Aware Woman Center for Choice (2001):  11th Circuit held that although P does not have to plead a fact for every element with precision, the complaint must contain direct or inferential elements to recover under some legal theory.

5. You do not need to plead capacity:  If it’s an issue, D will raise it.

6. Damages:  Court can award more than you request, or different relief

a. EXCEPTION:  Default judgment.

ii. 8(b):  Defenses:  Response must admit or deny every statement of the pleading.  IF you can’t form a belief, say so.  Be specific.

iii. 8(c):  Affirmative defenses:  Answer should raise affirmative defenses:

1. accord and satisfaction, arbitration and award, assumption of risk, contrib. negligence, d/c in bankruptcy, duress, fraud, illegality, injury by fellow servant, laches, license, payment, release, res judicata, statute of frauds, SOL, waiver, and anything else.

2. Test:  Whether the matter is directly contrary to the allegations in the complaint- if so, not an affirmative defense.

3. Red Deer v. Cherokee County, IA (1999):  N.D. Iowa held that after-acquired evidence of P’s dishonesty in an employment discrimination case is an affirmative defense.  New test:

a. Allocation of burden of proof: If D bears burden, affirmative

b. Defense controverts/avoids claim:  If it bars recovery even if D admits to the allegations, affirmative

c. Notice:  If P needs notice of the defense to avoid prejudice, affirmative

iv. 8(d):  Failure to deny  = ADMITTED

v. Certificate of service required for all pleadings.

c. Rule 9:  Pleading Special Matters

i. 9(a):  If you are raising capacity in the answer, this must be done with particularity

ii. 9(b):  Fraud:  Must be plead with particularity

1. Mental states may be averred generally:  Malice, intent, knowledge

2. Alternative System Concepts v. Synopsys (2004):  In order to withstand 12(b)(6) motion, pleading of misrepresentation must allege the particularities of who said what and P’s reliance.

iii. 9(g):  Special damages must be stated specifically

1. Browning v. Clinton (2002):  P failed to plead special damages when she did not show actual damages resulting from D’s conduct and causation.

iv. RICO

v. Lower federal courts used to impose heightened pleading in civil rights cases, but SCOTUS ended this with Leatherman
d. Rule 10:  Forms of Pleadings
e. Rule 12 Motions

i. 12(b)(6): Failure to state a claim upon which relief can be granted

1. P’s facts taken as true for purposes of motion

2. Under no legal theory can P recover on the facts stated.

3. No waiver for failure to raise in pre-answer motion
4. Can attach affidavits or other proof of missing facts; in this case the motion converts to Rule 56 summary judgment.

ii. 12(e):  Motion for more definite statement

1. Not usually done

2. Sometimes used when defending a nonsensical pro se complaint.

iii. 12(f):  Motion to strike

1. Used to strike something outrageous or salacious that is irrelevant to the complaint.

2. Used against improper issues raised by defense:  If D files defamation counterclaim in response to your suit, can strike because you can’t do that- pleadings privileged.

f. Rule 7:  Pleadings allowed

i. 7(a):  Reply to answer only if ordered by court.  If no reply ordered, it is not permitted.

1. Cannot order reply to counterclaim.

g. Rule 15:  Amendments and Supplemental Pleadings

i. 15(a):  One amendment as a matter of course before the responsive pleading is served OR within 20 days of a pleading to which no response is permitted.

ii. Otherwise, leave of the court or consent of adverse party is required.

iii. Tactical consideration for 12(b)(6):  gets party to use up their amendment, but points out a flaw in the argument.

iv. Beeck v. Aquaslide N Dive (1977):  When D discovered 6mo after SOL ran that it did not manufacture the waterslide that caused P’s injury, 8th Circuit held that D should be allowed to amend its responses because 15(a) requires amendments be freely given and because failure to amend would prejudice D.

v. Otness v. United States (1959):  D. Alaska Terr. held that allowing P to amend his complaint to reflect willful and wanton instead of negligence would prejudice D’s ability to defend- higher standard than negligence.

vi. 15(c):  Relation back of amendments.  

1. 15(a):  When statute permits

2. 15(b):  When claim or defense in amended pleading arouse out of the same conduct/transaction/occurrence as original pleading.

3. Elements of 15(c)(3) party changes:

a. claim against new party must arise out of same transaction as original pleading
b. New parties must have notice within 120 days of complaint

c. New party knew or should have known within 120 days of filing that but for mistake of identity action would have been brought against him

d. Singletary v. PA Dept of Corrections (2001):  3rd Circuit held that prison staff psychologist could not be substituted for “unnamed corrections officers” because he did not have notice of the action within 120days.
h. Rule 11:  Sanctions

i. 11(a):  Pleadings must be signed by counsel

ii. Sanctions are discretionary

iii. Sanctions are proper when

1. Pleading is no longer has reasonable factual basis

2. Pleading relies on legal theory that has no chance of success

3. Pleading filed in bad faith or for improper purposes

iv. Test for whether conduct was reasonable under the circumstances

1. Whether the claim is objectively frivolous

2. Whether the person signing the pleading should have been aware they were frivolous

v. Ruszala v. Walt Disney World (2000):  M.D. Florida held that sanctions were proper when P continued a civil rights claim for arrest without probable cause when P admitted in his deposition that he confessed to the officer, thereby establishing probable cause and Officer’s counsel notified P’s counsel of this by letter twice.

vi. Christian v. Mattel (2002):  9th Circuit held that the District Court did not abuse its discretion in ordering Rule 11 sanctions when P pursued copyright infringement of a later-created work against a prior-created one.
1. Sanctions must arise from the form of the pleadings, not other egregious conduct.
III. Choice of Law

a. Lex fori;  Law of the forum.  Applied in old England

i. Issue:  Certain local laws interfere with rights created

b. Lex loci delicti:  Law of the place of the wrong

i. Lex loci contractus:  Law of the place of the contract

1. Because of rules of offer/acceptance; ins. Carriers often add a clause that contract is not formed until they approve it.

ii. Lex loci sitae:  law of the place of the property

iii. Lex loci governed from 1900s to 1980s; abandoned in Restat(2) Conflict of Laws

1. MD:  retains lex loci except when they don’t want to

2. Paul v. National Life (1986):  WV Supreme Court upheld lex loci deliciti doctrine, but invoked a public policy exception when lex loci would require applying the IN Guest Statute against WV state policy.

c. Interest analysis:  Courts look at the various interests and policies involved in the transaction
i. Advantage:  requires judge to state why he chose one law over another.  Judges doing their work in the open is good for lawyers and good policy

d. Rule of false conflicts:  If the law in all states is the same, it doesn’t matter what law applies.

e. Rule 44.1:  Foreign Law
i. Public policy exceptions:  Won’t enforce scary foreign laws

ii. Default:  If parties have not raised foreign law but it might apply, apply the law of the forum.

iii. Comity:  Out of deference to another sovereign, follow that sovereign’s law.

f. The Erie Doctrine

i. 1842:  Swift v. Tyson:  Federal common law applies in diversity cases where there is no applicable state statute.

1. Case law is evidence of what the law is, not law itself.

2. Thus, Rules of Decision Act does not apply to common law.

3. Challenged:  Federal common law hinders state ability to develop laws.

ii. 1938:  Erie:  Federal courts apply state decisional law where applicable and federal procedural law.

1. State substantive law applies in diversity; federal courts borrow state substantive law in FQ (most commonly SOL)

2. Twin aims of Erie:

a. Prevent forum shopping

b. Avoid inequitable administration of laws.
iii. Klaxon doctrine:  Federal courts follow the choice of law rules of the state where they sit.

iv. Substantive v. procedural

1. 1945:  Guaranty Trust:  These are legal conclusion.  State law should apply when it is outcome determinative

a. Problem:  What isn’t?

v. Federal Rules Enabling Act:  Courts can adopt procedural rules

1. This is why federal procedural rules still apply.

vi. Article 6:  Supremacy clause:  Federal law always trumps state law.
vii. There is no general federal common law post-Erie.

viii. Hanna:  Courts sitting in diversity must determine1) If federal rule collides with the state law in question, and 2) Whether rule is substantive and meets the twin aims of Erie.

1. Twin aims of Erie:

a. Discourage forum shpping

b. Avoid inequitable administration of laws.

2. Everything is outcome determinative.  The differences is P would not have chosen the forum based on procedural differences.

a. Allowing D’s wife to replace personal service does not alter enforcement of state-created rights- no equal protection problem.

b. FRCP doesn’t get usurped by state rules.

3. Chamberlain v. Giampapa (2000):  3rd Circuit held NJ statute requiring affidavits of merit in med mal is substantive law because it does not conflict with FRCP rules re: pleadings (affidavit required after close of pleadings) and it meets the twin aims of Erie.

4. Vess v. Ciba-Geigy (2003):  9th Circuit held that Rule 9(b) requirement of pleading fraud with particularity applies to the state law fraud claim because FRCP apply regardless of the source of SMJ and where the substantive law came from.
ix. Stewart Organization v Ricoh Corp. (1988):  When federal law sought to be applied is a congressional statute, consider:

1. Whether the statute is sufficiently broad to control the issue, and 

2. Whether the statute is constitutional.
x. Erie problems not controlled by statute:  

1. Semtek:  SCOTUS held that the preclusive effect of judgment by a federal court sitting in diversity is controlled by state law not federal because the twin aims of Erie are implicated 1) prevent forum shopping (doesn’t matter if you are in state or federal) and 2) there’s nothing unfair about the rule.  Also, no special federal interest in preclusion
2. FNC:  Louisiana law does not recognize FNC.  Under the twin aims of Erie, state law should control, HOWEVER there is a federal interest at stake in FNC, so federal law controls.

IV. Joinder
a. Joinder is proper when the claims arise from the same action and the same evidence is required.

b. Trial judges have discretion on joinder:  Consider efficiency and judicial economy

i. Denial under joinder rules is only taken to appellate court under writ of mandamus.

c. Rule 20:  Permissive Joinder of Parties

i. 20(a):  Three criteria:

1. Right to recover (Ps) or liability (Ds) must be joint, several or in the alternative

2. Claims must arise from same transaction, occurrence or series of transactions and occurrences.

3. Common question of law or fact

4. Decisions reviewed for abuse of discretion

5. Apache County v. Superior Court (1989):  Arizona Appellate court held that joinder is not allowed because for payment for different indigent patients do not arise from the same transaction or occurrence.
6. Alexander v. Fulton County (2000):  11th Circuit held that joinder is proper when there is an allegation of pattern or practice of discrimination and a common question of D’s discriminatory actions and no change of prejudice to D.

ii. 20(b):  Court may order separate trials to prevent delay, prejudice

d. Rule 13:  Counterclaims and Cross-Claims
i. 13(a):  Counterclaims arising from the same transaction or occurrence are mandatory.

1. Provided that it does not require 3Ps for whom court can’t get PJ

2. Failing to bring a mandatory  = PRECLUDED
3. Simmons v. Simmons (1988):  Colorado Appellate held that tort action does not arise out of STO as a divorce action and therefore was a permissive counterclaim:  Nofault divorce; could be prejudicial and is inefficient to adjudicate the two together

4. Rainbow Management v. Atlantis Submarines (1994) District of HI held that co-parties become opposing parties when a cross-claim is filed, thus making claims from STO mandatory under 13(a)

a. Counterclaims not required if cross-claim is for indemnification only.

ii. 13(b):  Counterclaims not arising from STO are permitted.

iii. 13(g):  Cross-claims

1. Cross-claims are filed against co-parties instead of opposing parties

2. Must arise from STO as the original claim or a counterclaim

3. Cross-claims are never compulsory

e. Rule 14:  Third Party Impleader

i. Third party:  Person who is not a party to a lawsuit but who is somehow implicated in 
ii. Impleader is NOT mandatory- may bring a separate suit after the first suit is completed.

iii. 14(a):  D can bring 3P action against anyone who may be liable for all or part of the claim against D.

1. If filed within 10days of serving the original answer, do not need leave of court

2. After 10days, need leave on motion upon notice to all parties

3. D cannot join a party whose sole liability is to P.  The 3pD must have liability to D.

a. Lopez De Robinson v. United States (1995):  District of Puerto Rico held that D cannot implead VAMC for failure to admit prior to admission to D because VAMC has no liability to D, only (maybe) to P.

iv. 14(b):  P can bring in 3P claim if there is a counterclaim against P

f. Joinder of Claims and Remedies
i. 18(a):  Ps may join whatever claims they have against the opposing party.

1. Can ask for any claim to be joined; trial judge uses discretion

2. In District Court, claim may be dismissed due to lack of SMJ

3. McCoy v. Like (1987):  Indiana Appellate held that fraud claims against Dr Like may be joined under 18(a) because Dr Like was properly joined as an individual party under 20(a).  There are no exceptions to 18(a).

g. Rule 24:  Intervention

i. Exception to P’s autonomy:  Parties may join even if P doesn’t want them.

ii. 24(a):  Intervention of right

1. Timely:  Reasonable time between when party knew or should have known of their interest in the case and motion to intervene; whether existing parties are prejudiced
2. Protected legal interest in the issue

3. Adjudication will impair the protection of the interests:  Will stare decisis bar them from bringing their own action
4. Other parties don’t adequately represent the interest

iii. 24(b):  Permissive intervention

1. Timely

2. Permitted

3. Common question of law or fact with the issue at bar

4. No prejudice
5. Main concern of 24(b)(2):  Judicial economy.  Intervention under (b) is discretionary

iv. Can request intervention under (a) and (b) in the alternative

v. Intervention under (a) is not discretionary because party’s substantive interests may be compromised.

vi. Chiles v. Thornburgh (1989):  Sen Chiles filed complaint re: minimum security federal prison that was holding foreign detainees; Dade County, Gov Martinez, detainees and Dade Co Homeowners sought to intervene; 11th Circuit held that Dade Co had standing b/c they had sufficient interest, and the prisoners could intervene under rule 24(a)(2) because Dade Co did not adequately protect their interest.  Homeowners adequately protected by Dade Co; Gov and Sen do not have standing.

1. Standing:  Whether P has a personal stake in the outcome of the controversy:  Suffered some actual or threatened injury that was caused by D’s conduct; P must assert his own rights not those of 3P; cannot raise an abstract policy question.

a. If P does not have standing, the court does not have SMJ

b. Intervening parties do not necessarily need standing- issue undetermined.

h. Rule 19:  Joinder of Necessary Parties

i. Parties are necessary when:

1. Subject to service of process (PJ)
2. Joinder does not disrupt SMJ

3. Can’t award complete relief without the party

4. Party has a related interest in the subject

5. Adjudication may impair the party’s interest

6. Adjudication may lead to inconsistent obligations

ii. If a necessary party cannot be joined, claim may be dismissed.

1. Court will consider:

a. Whether judgment rendered without the party will be prejudicial

b. Whether the judgment can be shaped to lessen/avoid prejudice

c. Whether the judgment w/o the party will be adequate

d. Whether P will have adequate remedy if the claim is dismissed.

2. Dawavendewa v. Salt River (2002):  P sued about preferential employment treatment for Navajos; 9th Circuit held that the Navajo Nation was a necessary party because P seeks injunction which is only enforceable if the Navajo Nation is bound and because under an injunction D would have inconsistent obligations to P and the Navajos.  The Navajos cannot be joined because of sovereign immunity.  Therefore, claim dismissed

a. P has alternate forums:  EEOC, tribal courts.

i. Interpleader

i. Used when different parties have claim to the same property/thing and not all parties can have the property.

ii. Interpleader allows the stakeholder (P) to join all the parties and allow the court to determine who gets the thing.

1. If litigated separately, stakeholder may have double liability or inconsistent judgments; subject to vexatious litigation
2. Victory for one claimant might bar other claimants whose interests were not properly considered.

iii. Rule 22:  Rule Interpleader
1. Requires complete diversity

2. Greater than $75K in controversy
3. All claimants must have minimum contacts for PJ

4. Venue where all Ds reside

iv. 28 U.S.C. 1335:  Statutory Interpleader

1. Requires minimal diversity

2. $500 in disputed property

3. P must have custody of disputed property

4. P must depost the money in the register of the court

5. Nationwide service under 28 U.S.C. 2361

6. Venue where any D resides

7. 2361 allows injunctions barring litigation of the matter in other courts:  Grant is discretionary.  Considerations:

a. Protect stakeholder from double liability

b. Prevent race to judgment

c. Counterbalanced against P’s interest in pursuing claims in the forum of choice.

8. Star Insurance v. Cedar Valley Express (2002):  P moved to interplead Ds and deposit funds of disputed mutual fund into the register of court; District of DC held that P met the requirements of the code.

a. Two stages of interpleader action:

i. Determine if P met statutory prerequisites

ii. Determine the respective rights of D’s to property

v. Indianapolis Colts v. Mayor and City Council of Baltimore (1984):  When Colts signed a lease with the Hoosier Dome and Baltimore began eminent domain proceedings, 4th Circuit held that interpleader was improper because Hoosier Dome and Baltimore were not adverse for the same stake:  Baltimore sought ownership of the team; Hoosier Dome did not- only sought enforcement of lease agreement.

vi. First Interstate Bank of Oregon v. Hoyt and Sons Ranch (1995):  District of Oregon held that IRS is not immune to interpleader and the threatened litigation need not be meritocxxcrious, only a legitimate fear.
j. Rule 23:  Class Actions

i. SMJ:  minimal diversity only between representative party and D

1. Exxon Mobil v. Allapattah:  Individual parties need not need the amount in controversy requirement

ii. May be removed to federal court under 28 U.S.C. 1332(d)

iii. Class must be certified by the court

1. Certification puts enormous pressure on D to settle

iv. 23(a):  Must meet all elements before moving to (b)

1. Numerosity:  Class so numerous that joinder is impracticable (40+)

2. Commonality:  Common question of law or fact

3. Typicality:  Representative party’s claims or defenses typical of claims of the class

a. Satisfied when all P’s have the same theory of recovery based on the same set of facts

b. Same exact injury not necessary, as long as adversely affected by same practice or policy

4. Adequate representation:  Counsel and party in relation to class

a. Adequacy of P’s counsel

b. Adequacy of representation provided in protecting the different, separate interests of class members

c. Met if P’s interests are not antagonistic those of other class members; sufficient interest to insure vigorous advocacy

d. Hansberry v. Lee (1940):  When landowners obtained a declaratory judgment for restrictive covenant, SCOTUS held that D could not be bound because due process was not satisfied; D was not adequately represented by the class; agreement imposed obligations and rights; created conflicting interests.

v. Types of classes

1. Too many necessary parties resulting in inconsistent judgments and impractical litigation

a. Court may order notice, but notice and opt out not required

2. Injunctive class:  Trying to get an injunction against a single party

a. No need for individual notice because of common good

b. Court may order notice, but opt out and notice not required

3. Class action superior to other methods of adjudication AND common issue predominates individual issues

a. Predominance:  Common Q of law or fact predominates other questions affecting individual members

b. Superiority considers:

i. Interests of class members in individually controlling prosecution of their actions

ii. Extent of litigation already commenced by members of the class

iii. Desirability of concentrating litigation into a particular forum

iv. Difficulties in managing the class action

c. Requires notice to all members of the class

i. By publication if unknown

ii. Class members can opt out

iii. If you do not opt out, you are bound by judgments/settlements

vi. Multi-district litigation:  Another avenue to bring cases together when class action not appropriate

1. Panel on multidistrict litigation:  Decide whether issue is appropriate for multi district litigation or assigned to a single court

2. Panel set up by judge

3. Used in airplane accidents, antitrust litigation

4. Reynolds example:  Bridge collapse over OH River, all cases transferred to Western District of WV
V. Discovery

a. Did not exist before 1938:  Was difficult to compel information
b. Golden age of discovery:  1930s-1960s

c. Purposes:

i. Obtain information to prepare for trail

ii. Estimate the value of your cse

d. Harassment tool:  P asks for everything, D sends truckloads of documents.

e. Rule changes:

i. Case management:  By judges- conferences, mandatory disclosures

ii. Magistrate judge system resolves discovery disputes

f. Rule 26:  Mandatory Disclosures

i. Rule 26 items must be disclosed WITHOUT A DISCOVERY REQUEST

ii. 26(a)(1):  Mandatory disclosure of

1. Names of witnesses likely to have discoverable information

2. Copies (or locations) of documents that support claims/defenses

3. Damage computations

4. Relevant insurance policies

iii. 26(a)(2):  90 days before trial disclose experts and submit reports:

1. All expert opinions and grounds for opinions

2. Information considered by expert

3. Exhibits to support the opinions

4. Expert’s qualifications

iv. Discovery conference:  Judge asks about settlement negotiations, mandatory disclosures, discuss discovery plan

v. 26(b)(3):  30 days before trial:

1. Written disclosures identifying witnesses who may testify

2. Deposition testimony

3. Exhibits

vi. 26(b)(1)and(2):  Facts are discoverable if:

1. Relevant to subject matter of litgtion

2. Not privileged

3. If not themselves admissible, will lead to admissible evidence

4. UNLESS discovery sought was 

a. Unreasonably cumulative, duplicative or obtainable from an easier source

b. Party seeking discovery had sufficient opportunity to obtain

c. Following a cost benefit analysis that balances

i. Burden of the request

ii. Likely benefit to the requesting party

iii. Taking into account:

1. Needs of the case

2. Amount in controversy

3. Parties’ resources

4. Importance of issues at stake in litigation

5. Importance of proposed discovery in resolving the issues

g. Rule 30:  Depositions

i. Witnesses MUST answer questions, except privileged communications

ii. No “umpire”:  exercise in intimidation

iii. Useful for assessing the credibility of witnesses

iv. Can be depos in advance of filing:  Especially in asbestos cases

v. 10 Depos per case w/o special permission

vi. Limited to one 7hr day

vii. 30(b)(6):  Corporations or government agencies must appoint an officer or agent to testify to every topic requested with particularity.

1. Alexander v. FBI (1999):  District of DC held that although Dankowski testified sufficiently for all other topics, FBI needed to appoint someone to testify about voicemail systems in the White House from 1992-1994

h. Rule 33:  Interrogatories

i. 25 allowed

ii. Carefully consider the theory of your case before drafting.

1. If your questions aren’t narrow enough, no second chance.

2. Use a glossary of terms to save time

i. Rule 34:  Requests for Production of Documents

i. Business records may be produced in narrative form

1. On computer tape, but must provide an index

ii. Playboy v. Welles (1999):  S.D. of California held that contents of hard drives are discoverable, as are e-mails just as if they were printed.

j. Rule 35:  Physical and Mental Examinations

i. 35(a):  Party must affirmatively establish that the physical or mental condition is in controversy and show good cause for examination

1. Ali v. Wang Laboratories (1995)  M.D. Florida held that although emotional distress claim does not place mental condition in controversy, severe allegations of loss of self esteem, damaged personal character are sufficient; and good cause shown when P was seeking substantial damages.  Physical condition in controversy when his condition was relevant to his ADA claim.

k. Rule 36:  Requests for Admissions

i. Must admit or deny; if you don’t deny it is admitted

ii. Cannot claim lack of information unless you state that you made reasonable inquiry and that the information know or readily obtainable is insufficient to allow him to admit or deny.

1. Asea v. Southern Pacific Transp. (1981):  9th Circuit held that the trial court did not abuse its discretion by ordering requests admitted when D failed to ACTUALLY make reasonable effort to obtain the information to admit or deny.
l. Rule 37:  Sanctions

i. 37(a)(4)(A):  Expenses when court grants a motion to compel

ii. 37(b):  Sanctions if a party fails to obey an order to provide discovery

1. Unless the failure is substantially justified

2. Order is construed liberally:  Need not be in writing.

iii. 37(d):  Mandatory sanctions for parties who fail to

1. Attend duly noticed deposition

2. Serve answers or objections to properly submitted interrogatories

3. Serve a written response to a  request for inspection

4. Unless failure is substantially justified or other circumstances make the sanctions unjust.

a. Satisfied if there is a genuine dispute or if reasonable people could differ about the appropriateness of the action

iv. Lee v. Walter (1997):  District of Oregon held that too busy to respond is not a sufficient excuse

VI. Trial
a. Alternative Dispute Resolution and Settlement
i. Cases that don’t settle:

1. P’s with unrealistic demands

2. PI cases with vague/disputed injuries

3. Parties who hate each other

b. Mediation

i. Arbitration:  In any contract involving money, almost all rational contracting parties want the dispute settled by arbitration rather than litigation and therefore specify this in the contract

1. Cheaper

2. Faster

3. Final:  Not appealable.

c. Settlement

i. Judges push for settlement in conferences

ii. Number of trials decreased because judges willing to push resolution (Vanishing Trial Report)

iii. Parties who settle deprive the nation of public goods:

1. Precedent

2. Information (sealed records)

3. Money spent bringing cases to resolution, but the public not getting anything out of it.

d. The Seventh Amendment

i. In suits at common law, where the value in controversy shall exceed twenty dollars the right of trail by jury shall be preserved, and no fact tried by a jury, shall be otherwise reexamined in any court of the United States, than according to the rules of common law.

1. Common law:  Suits that proceeded under law courts in 1791

2. Law courts:  Primacy over private disputes; award compensatory damages:  Money ejectment (Remove tenants) and replevin (return personal property to its rightful owner)

3. Equity courts:  Non-monetary remedies:  Injunctions, specific performance, accounting of profits, restitution, rescission of contracts, reformation of contracts, constructive trust.

a. Equity Cleanup doctrine:  Minor legal manners trailing equity proceeding, court can decide legal issues.

ii. Seventh Amendment ONLY applies to:

1. Civil cases

2. Federal courts

3. Test:  Does case sound in law or equity?

a. City of Monterey v. Del Monte Dunes (1999):  Look at the issues: Law v. equity:  Think about the purpose of a jury trail:  Deciding factual issues. SCOTUS held that P has a right to jury trial in 1983 action due to denial of proposals for its property; regulatory taking- because claim sounds in tort with law questions, seeking compensatory damages, disputed issues of fact.
b. Scalia:  Don’t look at issues, look at statute.

c. Marseilles Hydro Power v. Marseilles Land and Water (2002):  7th Circuit held that dec judgment on its own does not give rise to a jury trial when P is requesting equitable relief.  Can’t bootstrap your way into a jury trial by tacking on a declaratory judgment action.

4. Although many rights incorporated to the states by the 14th amendment, jury trial is not one of them

a. Administrability:  because minimum requirement is $20, problems for state small claims courts.

iii. Reexamination clause:  In 1791, there were some circumstances at common law when case could be taken away from the jury:  Failure to state a claim, insufficiency of evidence

iv. Federal statutes may create the right to jury trial.

v. Rule 38:  Jury Trial of Right

1. Jury trial must be demanded 10days after service of last pleading

2. Must file a written request separately to capture other party’s notice

3. Request may be withdrawn.

4. Ross v. Bernhard (1970):  SCOTUS held that although derivative action sounds in equity, because the underlying suit is legal in nature the right to a jury trial is in effect

5. Dairy Queen v. Wood (1962):  SCOTUS held that a jury should have been empaneled in a breach of contract case that seeks damages even though P also sought equitable relief; court uses jury finding when awarding equitable relief.

vi. Suits against the federal government:  Feds cannot be sued w/o consent

1. Federal Torts and Hooker Act

a. Neither grants the right to jury trial.

2. When the federal gov’t is the P, it depends.

e. Jury Selection

i. Voir dire:  Conducted by judges in federal courts.

ii. History:  Juries arose in 17th Century England to aid judges

1. Chosen for local knowledge:  Insiders in the community

iii. Reynolds:  Choose the first 12 unbiased people.  Invasive questioning is wrong.

iv. Anyone over 18 can sit on a jury

1. Lawyers can sit on federal juries.

v. Floyd v. Garrison (1993):  8th Circuit held that D failed to show that blacks were underrepresented due to systematic exclusion in the jury selection process when the jury was chosen from voter registration lists.
1. To establish a prima facie equal protection violation, P must show

a. Group is a recognizable, distinct class, singled out for different treatment

b. Group is substantially underrepresented in jury pools over a significant period of time

c. Jury selection process is susceptible to abuse or not racially neutral.
vi. Thompson v. Altheimer and Gray (2001):  7th Circuit held that trial court did not sufficiently establish whether a juror could suspend her prior beliefs when the juror said she would try to be fair but expressed no confidence; juror must give an assurance on the record.

vii. Peremptory challenge:  Each side can strike three jurors for any reason or no reason at all; except for discriminatory reasons.

1. Batson test:  Person challenging the jury array has to make a prima facie showing of discrimination on a forbidden ground.

a. Usually done statistically:  All three women excluded

b. Burden shifts to D to offer neutral justification

c. If D offers plausible justification, judge makes a finding as to whether there was discrimination

d. If D makes an overwhelming showing (all women had felony conviction), burden shifts to P to rebut.

2. Alverio v. Sam’s Warehouse (2001):  7th Circuit held that trial judge properly applied Batson test and did not abuse his discretion in finding no discrimination when D gave reasons unique to each juror and overarching concern of lack of work history for all jurors when striking female jurors.

f. Rule 16:  Pretrial Conferences

i. All sorts of conferences:  Scheduling, discovery, pretrial

ii. 30 days prior to trial, pretrial conference that culminates in pretrial order that must be followed and includes:

1. Witnesses

2. Motions in limine on evidence points (excluding evidence)

3. Admission of evidence addressed

a. Parties should work this out themselves

b. Motions in limine if the parties disagree

c. Parties have seen the evidence and won’t object to its form

d. Jury instructions submitted and discussed

4. Nail down what people agreed to, who the witnesses are, and that’s it without good cause

iii. Pretrial conferences vital:  Pretrial order sets out the trial

1. can be amendments as needed

g. Rule 51:  Jury Instructions

i. Jurors need to be told what the law is.

ii. England:  Judges open with commentary, offer opinions

iii. America:  Neutral instructions

iv. Pattern jury instructions exist in many jurisdictions, most judges follow

1. Pattern instructions don’t get reversed.

v. Often, amendments to jury instructions after close of evidence

vi. Giving the wrong jury instruction is a reversible error
vii. Objections to jury instructions must be made in writing with particularity

1. Can’t get the judge reversed if you never objected

2. Objections must be timely

3. Jarvis v. Ford Motor Co. (2002):  2nd Circuit held that when Ford did not state distinctly the nature of the objection and back up the objection with legal authority, objections were waived.

h. Rule 49:  Special Verdicts and Verdicts with Interrogatories

i. General verdict:  Simplest request:  find for P or D

ii. General verdict with interrogatories:  Verdict sheet asks specific Q’s

1. Needed in comparative fault states- assign percentages

2. Complicated cases

3. Problem:  Inconsistency among answers and verdict

a. Lavoie v. Pacific Press and Shear (1992):  2nd Circuit held that although a new trial may be required if the trial court cannot resolve inconsistencies between the verdict and the interrogatories, in this case D waived its challenge when they did not object timely.

iii. Special verdict:  Jury answers Q’s, judge enters verdict based on fact-finding
i. Rule 41:  Dismissals

i. 41(a):  Voluntary Dismissal

1. Absolute right before an answer or motion to dismiss filed
a. 41(a)(2):  After answer, all parties must stipulate

b. Marques v. Federal Reserve Bank of Chicago (2002):  7th Circuit held that judgment on the merits after a voluntary dismissal is void, even when the suit and the reason for dismissal are completely insane.

2. Two dismissal rule:  Two voluntary dismissals = preclusion

3. Reasons to dismiss voluntarily:

a. Problem with case

b. Pulled an unfavorable judge

c. Sued the wrong person

d. Reason to anticipate a counterclaim

4. Cannot dismiss if there is a counterclaim, unless the counterclaim can stand alone (court still has SMJ)

5. D can be awarded attorney’s fees on a dismissal without prejudice

a. Fees usually not awarded on dismissal with prejudice

6. Hinfin Realty Corp v. Pittston (2002):  2nd Circuit set out factors to consider when determining whether D will be prejudiced by voluntary dismissal on 41(a)(2) motion:

a. P’s diligence in bringing the motion (how soon after P determined they could not prosecute)

b. Undue vexatiousness on P’s part

c. Extent to which suit has progressed (discovery expenses)

d. Duplicative expense of relitigation

e. Adequacy of P’s explanation for need to dismiss

ii. 41(b):  Involuntary dismissal

1. Failure to prosecute:  Did not go forward in a timely fashion

2. No formal warning needed, but good trial judge will ask for it.

3. Aura Lamp and Lighting v. International Trading (2003):  7th Circuit held that trial court properly considered the frequency and magnitude of P’s failure to comply with deadlines, effect of failures, and prejudice caused to D and that the court does not have to warn P before dismissing.

j. Rule 55:  Default Judgment

i. If there is a sum specified in the suit, the clerk may enter an order for the sum requested plus costs
k. Rule 56:  Summary Judgment

i. Like 12(b)(6), takes the case away from the jury

1. Prevents the trial from occuring

ii. Usually filed after discovery; only filed early if it is a clear winner or if there is something you don’t want to be found out in discovery

1. Sometimes, don’t move for summary judgment because you want the jury to hear damning evidence.

iii. Celotex decision:  SCOTUS unified the standard for summary judgment
1. Summary judgments increased 4x since 1986 Celotex decisions

2. Celotex v. Catrett (1986):  SCOTUS held that Rule 56 does not require that D attach affidavits to support its motion

iv. To prevail on summary judgment:

1. Moving party does NOT have to produce independent evidence refusing other party’s claim or otherwise negate the claim

2. However, simply stating that the other party fails to produce sufficient evidence is insufficient.  Moving party must spell it out- cite specific pieces of evidence or explain why some element fails.

3. Standard:  Must be genuine issue of material fact to go to trial

4. Content of rebuttal must be admissible:  Hearsay works because it could be admitted.  Privileged information is never admissible.

v. Jorgensen v. Epic/Sony Records (2003):  2nd Circuit held that summary judgment was proper when P failed to show unauthorized copying by failing to affirmatively show D had access to the copied materials.

l. Rule 50:  Judgment as a Matter of Law

i. Aka Directed Verdict (failed to produce sufficient evidence at trial) or JNOV (jury issued a verdict without sufficient evidentiary support)

1. Rule 50 unified them into one concept with the same standard

ii. Standard:  When evidence is so one-sided that one party must prevail as a matter of law.

1. Kinerslow v. CMI Corp (2000):  8th Circuit held that non-moving party is only entitled to reasonable inferences regarding their evidence.

iii. Entered once the parties are fully heard.

iv. Slightly easier to win on JAMMOL than summary judgment- all evidence has been presented.

v. Can move for JAMMOL pre and post verdict

1. Requires a pre-verdict motion to preserve the post-verdict motion

m. Rule 59:  New Trial

i. Court can order a new trial when necessary

ii. Ten days to request a new trial

1. Decision is discretionary

iii. Typical grounds:  Procedural errors that tainted the jury (inclusion/exclusion of evidence, improper jury instructions) or because verdict was against the great weight of evidence.

iv. Piesco v. Koch (1993):  2nd Circuit held that new trial orders are not reviewable unless the wrong standard is applied, as in this case where the trial court applied an “egregiousness” standard instead of the proper “seriously erroneous” standard.

v. Scope of new trial may be limited to a single issue.

vi. Additur:  SCOTUS held that trial judges cannot add to verdicts in federal cases as this is unconstitutional

1. can be done in some states

vii. Remittitur:  Court can reduce verdict that is too high:  Usually done by saying you will grant a new trail on damages unless verdict is reduced.

viii. Trial judge retains jurisdiction over a case until the final judgment is entered.  Once an appeal is filed, the trial court loses all jurisdiction over the case.  In between, the trial court can take care of some housekeeping issues.

n. Rule 83:  Local Rules

i. Each District may adopt its own local rules.

ii. Drafters intended for dealing with filings, housekeeping

iii. Some local rules are very long and onerous; contradict FRCP

iv. Know your local rules

v. Some judges have their own rules in addition.

vi. Circuits have their own rules:  Internal Operating Procedures (IOPs)

vii. SCOTUS has its own local rules

o. Bench Trials

i. Rule 52:  Judges must find facts and state the conclusion of law

1. More to work with on appeal

2. Reversible error to use a party’s statement of fact verbatim

ii. Judge is the trier of fact

iii. Some federal courts use advisory juries.

iv. Pro:  Economic; don’t have to hear everything at once

v. Rules of evidence are more lax

p. Rule 60:  Relief from Judgment or Order

i. Relief for extraordinary circumstances after appeal period expires.

ii. Competing interests:  Finality of judgment v. justice

1. Usually finality prevails

iii. Often used to set aside 55(c) default judgments

iv. 60(a):  Correcting clerical error- can be done anytime

v. 60(b):  More serious issues

1. Mistake, inadvertence, surprise, excusable neglect

2. Newly discovered evidence unavailable earlier

3. Fraud, misrepresentation, or misconduct

4. Judgment is void

5. Judgment was satisfied by a prior order

6. Any other reason

7. Ground 1-3:  No later than one year post judgment

8. Ground 1:  Usually applied to default judgments

9. Ground 4:  Limited to SMJ or PJ on default judgment or some other due process issue in the original proceeding

a. Problem:  Reopening void judgments may cause extreme prejudice to uninvolved parties.

10. Ground 5:  Modify injunctions (school desegregation)

11. Ground 6:  Rarely used.  Reserved for the unusual

vi. Fraud

1. Intrinsic fraud:  Occurred at trial (witness perjury)

2. Extrinsic fraud:  Outside trial (bribing witness to stay away)

3. Rule 60(b)(3) eliminates the distinction

a. Used to get relief from extrinsic but not intrinsic fraud

b. Reason:  Intrinsic can be exposed at trial

c. Easier to get relief from extrinsic fraud still

vii. To prevail on 60(b)(1), D must show

1. Good reason for default

2. Quick action to correct default, AND

3. Meritorious defense to original action

4. Tate v. Riverboat Services (2004):  N.D. Indiana held that D showed good cause for default after missing a filing deadline when excusable neglect had good reason, did not prejudice P, and was an error in good faith.

viii. To prevail on a 60(b)(2) motion, D must show

1. Evidence discovered following trial

2. Due diligence by movant to discover (may be inferred)

3. Evidence not merely cumulative or impeaching

4. Evidence is material, AND 

5. Evidence is such that a new trial would produce a new outcome

6. Jones v. Lincoln Electric (1999):  7th Circuit held that no relief under 60(b)(2) was warranted when there was no material mischaracterization by the witness, a difference of opinion about the subject of witness testimony, and when striking the witness testimony likely would not change the result.

q. Enforcing a Judgment

i. Child support orders: usually accompanied by garnishment order
ii. Judgment lien:  Can be entered against real property.  Does not foreclose, but the property cannot be sold until the lien is resolved.

iii. Judgment creditor can pursue enforcement as a supplementary action

1. Judgment debtor cannot defend on merits due to preclusion
VII. Merger and Bar

a. Claim Preclusion/Res Judicata

i. Same clam cannot be relitigated

ii. Court-created doctrine:  Not rules-based.

iii. Applies to non-identical claims

1. Prevents litigating claims that were or should have been litigated on a prior case.

2. Claim encompasses all alternative legal theories and the full scope of damages and other remedies.

3. Question: what could have been put forward, not whether it was.

4. New material arising from the original claim is swallowed by the judgment of the prior suit.

5. Transaction test (restatement(2nd) Judgments:  Claim includes all rights of P to remedies against D with respect to all parts of the transaction out of which the original action arose.

a. Rodgers v. St Mary’s Hospital (1992)  IL Supreme Court held that medical malpractice settlement does not bar claim under the X-Ray Retention Act, since the duty to retain the X-Rays did not arise until after the patient’s death.

iv. To raise claim preclusion:  File a 12(b)(6), convert to Rule 56 prior to answer to get rid of the claim.

v. Rule 13(a) (mandatory counterclaim) has a preclusive effect

1. Claim preclusion supplements the rule:  Permissive coutnerclaims under 13(b) may be subject to claim preclusion- even if the claim doesn’t run afoul of Rule 13, still may be sufficiently related to be precluded.

vi. Common law compulsory claim rule:  Counterclaim is barred only if allowing it might nullify the original judgment or impair rights established in the initial action.

1. Rule only applies if P prevails in the first case: no risk of inconsistency if D brings an action where P failed.

2. Rule only applies if D did not assert the counterclaim as an issue in a defense of the first case.

vii. Defenses are never compulsory.  Even if you didn’t raise a defense in a prior case, youc an raise it in a subsequent case

viii. Claim preclusion only applies to judgment on the merits.  That includes a full trial, summary judgment, default and consent judgments

1. Procedural dismissals such as SMJ, PJ, venue are not judgments on the merits

2. 12(b)(6) dismissals are on the merits unless otherwise stated

3. SOL dismissals do not bar claims in other states.

ix. Some jurisdictions allow claim-splitting in accident cases- separating property damage and personal injury.

x. Some circuits (notably 7th) preclude federal claims when a state court claim was brought on the same facts.

xi. Huffey v. Lea (1992):  When P previously contested a will against D, IA Supreme Court held that P was not precluded from bringing a tortious interference action against D because the two actions do not require the same evidence or seek the same remedy..

xii. Strangers to the claim cannot be bound by claim preclusion

xiii. Reasons for deference to prior decisions:

1. Efficiency

2. Consistency

xiv. Exceptions

1. Parties specifically reserve the right to bring second case

2. Dismissal for lack of jurisdiction or procedural grounds

3. In rem actions do not bring about compulsory counterclaims because only the property is bound

4. Exceptions based on substantive policy

b. Issue Preclusion/Collateral estoppel

i. Elements:

1. Two cases must involve the same issue

2. Issue must have been actually litigated in the first case

3. Court must actually decide on the question

4. Ruling on the issue must have been necessary to judgment

a. If holding is based on two different theories:

i. Restatement: If you cannot tell which is necessary, neither is

ii. Most courts say both theories are precluded

ii. Can preclude subsequent claims that do not arise from the same claim

1. Example:  Criminal proceedings may preclude civil actions

iii. Identity of issue:  Issues must be identical to be precluded

1. No state by NY applies issue preclusion to default judgment

2. Difficult to determine issues from general jury verdicts.

3. Williams v. City of Jacksonville Police Dept (2004):  N.C. Appellate Court held that District Court’s summary judgment on P’s Civil Rights claims precluded P’s personal injury, false arrest and negligent failure to train officers state claims because the underlying issue of whether the officers acted reasonably/had probable cause is the same for both claims.

4. Stemler v. Florence (2003):  6th Circuit held that KY Supreme Court’s affirmation of summary judgment on P’s wrongful death claim does not preclude her 1983 claim because the Supreme Court only had to find that she was not in custody at the time of the accident to make its ruling; the 1983 claim requires a finding on whether the actions of the police while she was in custody put her at risk for the accident.  KY Supreme Court’s statement that she was never in police custody was dicta.

iv. Burden of proof

1. Old rule:  No preclusion if different level of proof required

2. New rule:  If standard of proof is higher on first case, may preclude

a. Problem:  Could plead guilty to minor criminal charge that leads to costly civil suit.

v. Exceptions

1. Party against whom preclusion is sough could not, as a matter of law, have obtained review of the judgment in the original action.

2. Issue is one of law and

a. Two actions involve claims that are substantially unrelated OR

b. New determination is warranted due to intervening change in legal context

3. Difference in quality or extensiveness of procedures in the two courts

4. Party against whom preclusion is sought had a significantly higher burden of persuasion on the issue in the initial action than in the subsequent action; shift in burden; or adversary has higher burden than in the first action

5. Clear and convincing need for new determination because

a. Adverse impact o public interest of non-litigants

b. Not foreseeable that the issue would arise in the context of the subsequent action

c. Party sought to be precluded did not have fair adjudication due to the conduct of his adversary

c. Who is Bound?

i. Privity

1. Bailor/bailee; Insurance Co/Insured; Landlord/tenant (but NOT co-owners of property); trust administrator/trustee

2. Mutual privity:  Two parties have essentially the same legal rights (guardians, insurance companies)

3. Successive privity:  Property conveyance

4. Privity based on control of litigation:  he who controls the litigation, even if not otherwise in privity, will be found to be in privity

ii. Functional view:  Whether the rights of the non-party were adequately represented in the first action

1. Richards v. Jefferson County (1996):  SCOTUS held that prior litigation by individual taxpayers and the City of Birmingham re: county tax does not bind the class of employees in the county in the subsequent suit because the subsequent P was not adequately represented by the prior litigants.

a. City has adverse interests to county residents.

iii. Defensive collateral estoppel:  SCOTUS held that collateral estoppel may prevent P from asserting previously unsuccessful suits against new Ds (Blonder-Tongue)

iv. Offensive collateral estoppel:  Asserting issue preclusion to prevent D from raising a defense

1. Dealt with on an individual basis; consider whether

a. P could have joined the earlier action

b. Application is unfair to D

2. Arguments against offensive collateral estoppel

a. Does not promote judicial economy:  Lets Ps wait and see what happens on other litigation

b. May be unfair to D:  D may not vigorously defend minor suit

3. Parklane Hosiery v. Shore (1979):  SCOTUS held that offensive collateral estoppel is properly applied when P could not have joined SEC’s suit against D and there is no unfairness to D because they vigorously defended SEC action

d. Full Faith and Credit

i. Article IV of US Constitution:  Relations among the states

ii. Designed to lessen interstate friction

1. Any court flying an American flag must render full faith and credit to any other court flying an American flag

a. Applies to territories, some military, federal courts.

2. Foreign judgments:  SCOTUS held this is up to states

a. Generally, judgments of civilized countries are enforced

b. Exception:  Public Policy

iii. Elements

1. Judgment from initial state must be recognized as judgment without any independent proof

2. Grants full faith and credit to judicial proceedings- states must enforce other states’ judgments

a. F2 must give F1 judgment at least as much effect as would F1

i. Whatever claim/issue preclusion rules apply in F1 become part of the judgment

ii. Sentinel Acceptance v. Hodson Auto Sales (2001) MO appellate held that surprise is not a proper ground for refusing to give full faith and credit to CA judgment because CA law doesn’t allow reopening of judgment for surprise.

iii. Open question whether F2 state courts may give more full faith and credit to F1 judgment

1. Whether offensive collateral estoppel applies

b. Issue whether full faith and credit extends to the types of remedies applied

i. SCOTUS:  F2 not bound to unusual remedies

ii. Q:  Whether injunctions cross state lines.

iv. Uniform Enforcement of Foreign Judgment Act

1. Most states have one

2. Foreign judgments registered in F2, then enforced as F2 judgment

3. Otherwise, bring a suit seeking declaration of foreign judgment as valid.

v. Fauntleroy v. Lum (1908):  SCOTUS held that there is NO public policy exception to Full Faith and Credit, even if the judgment entered in F1 is illegal in F2.

vi. In order to get full faith and credit, there must be proper SMJ and PJ

1. Durfee v. Duke (1963):  SCOTUS held that when NE ruled on SMJ, MO court only may examine judgment to determine whether SMJ was addressed and may not relitigate the issue if it was.

vii. SCOTUS:  F3 must follow the latter of two inconsistent judgments

1. Open Q:  Inconsistent judgment taken back to F1?

viii. Rooker-Feldman Doctrine:  You can’t appeal a state judgment to a federal court; have to take it through the state system except for removal

ix. Until recently, Full Faith and Credit did not family court orders

1. Always open to modification and therefore never final

2. Congress says some family court judgments are final

e. Judicial Estoppel

i. Can’t change position once you have successfully maintained the position in an action

ii. Elements:

1. Later position is clearly inconsistent

2. Court accepting the new position would be inconsistent with the earlier position

3. Party derives unfair advantage from changing positions

iii. Reasoning

1. Judicial efficiency

2. Judicial integrity

iv. Exception

1. Genuine change in circumstances

v. New Hampshire v. Maine (2001):  SCOTUS held that NH is judicially estopped from asserting a different definition of “middle of the river”

VIII. Appeals

a. Only a losing party may appeal.

i. Exceptions:

1. Prevailing party is aggrieved by collateral estoppel effect of ruling

2. Prevailing party is aggrieved by some aspect of the judgment

ii. In re DES Litigation (1992):  2nd Circuit held that D may not appeal when they were successful in having the claim dismissed for want of prosecution- PJ and choice of law rulings do not appear on the face of the judgment, so there is nothing to modify

b.  Final Decision Rule

i. Must have a final decision to take an appeal

ii. Rule 58:  Every judgment and amended judgment must be set forth on a separate document, but not required for an order disposing of a motion for (see exceptions)

iii. Rule 58(a)(2):  Clerk enters a judgment after the verdict is returned.

iv. Test:  Is there anything else the trial court must do in the case?

1. No final judgment if new trial granted

2. Denial of motion to intervene is NOT final judgment

3. Denial of motion for new trial IS final judgment

v. Exception:  Interlocutory appeals

1. Rule 54(b)

a. When more than one claim is presented OR

b. When multiple parties are involved

c. Court may direct final judgment for some claims/parties

d. But must find no just reason for delay in entering judgment

e. Not discretionary:  Court must hear it if it is certified.

2. NAACP v. American Family Mutual Insurance (1992):  When judge dismissed two of five claims and entered a partial final judgment, 7th Circuit certification of interlocutory appeal was proper b/c state law claims are separate from Title VIII claims.

3. MD:  Courts VERY unforgiving if clerk fails to make proper docket entries showing all claims disposed.

4. Temporary Restraining Orders:  No interlocutory appeal allowed b/c exparte order must be reviewed within 10 days, no time for appeal

5. Preliminary injunctions ARE subject to interlocutory appeal.

6. 28 U.S.C. 1292:  Interlocutory appeals

a. (b): Must be a controlling (material) question of law, an open question of law, and an immediate appeal may advance termination of litigation (efficiency)

b. Discretionary

c. Special panel makes a decision

d. Very few granted.

7. Writs

a. All Writs Act (28 U.S.C. 1664) replaced other writs

i. Mandamus:  directs gov’t official to do something

1. Used when judge denies right to jury trial

ii. Prohibition:  Directs gov’t official not to do something

iii. Habeaus corpus:  Produce the body to determine whether custody is lawful.

c. Collateral Order Doctrine

d. Considering when to appeal:

i. Institutional client:  What circuit, whether you wan the point of law appealed in the circuit and becoming case law

ii. Whether there will be a cross-appeal

iii. Whether you want a written, published appeal on the issue

e. After appeal is noted, counsel consults and designates appeal record

i. Find documents you likely will reference in your brief

ii. Court sets briefing schedule.

iii. 4th Circuit will hear en banc if:

1. Intervening change in law by SCOTUS or another circuit

a. Generally, if two circuits have ruled on an issue, other circuits follow unless there is good reason to deviate.

2. There is dissent in the panel decision

3. En banc replaces the panel decision- panel decision has no precedential value

f. Scope of Review

i. Issue must be raised below

1. Can’t surprise judge

2. Exception:  Winning party may advance new theories that were raised below but not relied on to make the decision
a. May be able to advance entirely new theories in some jurisdictions.

ii. Standard of review

1. Questions of fact:  Clearly erroneous standard

2. Question of law:  De novo (no deference)

3. Some procedural issues:  Abuse of discretion

a. Means different things in different contexts

iii. SCOTUS

1. Anything a court does on appeal is precedential.

2. Most cases come to SCOTUS on certoriari, not appeal
a. Certoriari:  Discretionary

b. Appeal:  Matter of right

3. Where SCOTUS cases come from:

a. Lower federal courts

i. Do NOT need final judgment

b. Highest court in a state that could have heard the case

i. If MD Court of Appeals denies cert, may appeal to SCOTUS b/c highest court declined to hear it.

ii. Thompson v. City of Louisville:  Thompson, local degenerate, walked into a bar, started to dance; got into altercation w/bar owner, arrested and fined $20 for loitering by police court of Louisville; no right of appeal in KY; appealed to SCOTUS who granted cert and reversed.

4. Review of federal cases is plenary:  May review anything, including state law issues

5. In state cases, may ONLY review federal questions.

a. Michigan v. Long

i. If decision rests on an adequate and independent state ground, say so.

ii. Issue:  Is presumption cut the wrong way?  In federalism, shouldn’t presumption be that it’s a state issue?

b. Henry v. Mississippi (1965):  Henry, Civil Rights activist, brought into MS court on trumped up charge; MS had contemporaneous objection rule although local custom was not to follow; SCOTUS reviewed and found state ground inadequate.

Random fact:  There have only been two jury trials in SCOTUS’ history.

New Rule:  FRAP 32.1- courts may not prohibit citation of unpublished opinions.  However, unpublished opinions have no precedential power.
