Civil Procedure
Basic Joinder




13(a) Compulsory C/C  (Same Trans/Occur./Series of)
(1


or 
13(b) Permissive C/C (Diff Trans/Occur)

║ 20 Permissive Joinder      ←---------------------v----------------------------(1 (becomes 3rd party () via 13(g)
║ Same Trans/Occur./Series   -----Claim 1--------v------------------------→  13(g)  
↓    ↑ 13(a) or (b) C/C
║ Common Q of Law/Fact     ------Claim 2-------v-----------------------→ Cross-Claim

(2


18(a) multiple claims (no relation necessary)

(2 ──────── (3






((1 & (2 are joined by 20)      Impleader—14








(Liable or part/all of (2’s liability to ()

Party joinder 20: same trans/occurrence, common Q of law or fact (for (’s: joint, severally, or in the alternative liable) 2 tests: same evidence test, logical relationship test (dominant)

Counterclaims: 13(a) compulsory are mandatory, permissive is anything that’s not s t/o. c/c should be raised in answer. 

Crossclaims: Against co-party, must be out of same t/o, always permissive. May require 13(a) or allow 13(b).

Multiple claims: 18(a) Party can join as many claims as they have against opposing party, court must have SMJ. Once a proper13(g) is filed against a co-(, 18(a) allows any other claims against (2 unrelated to t/o.
Impleader: 14 A 3rd party ( liable for all or part of (1’s liability to ( . The third party may make cross- and counterclaims against 3rd party ( and other 3rd party (s as provided by rule 13. The third party may assert any defenses to the original (’s claims, as well as any claims against the original ( any claims arising out of the STO. Original ( may assert any claim against the 3rd party arising out of the same STO. (s can only bring in 3rd parties if they themselves become defendants through c/c.
Subject Matter Jurisdiction
(Power of Fed. Ct. to hear (’s case)

· States can also hear these cases

· § 1331 Fed Q: Dist Ct has original jurisdiction over claims arising under federal law, treaties, Constitution

· Well Pleaded Complaint Rule: Fed. complaint must be basis for action (( must bring it up). Anticipated defense ≠ fed claim
· § 1332 Diversity:

· Domicile: Parties must be diverse &
· Individ: only has 1; must have intent to stay
· Corp: usu. 2: incorporation + principle place of business (ppb) –nerve center test

· 2 aliens are not considered diverse

· Determine domicile diversity when case is filed, if non-diverse ( is dismissed before trial, fed ct can claim diversity

· > $75,000
· A single ( can aggregate claims against (
· Can aggregate when multiple (’s claims are factually related/involve jointly owned property

· Can’t aggregate where damages pled in the alternative, only one ( needs a claim > $75,000.

· Must be legal certainty amt, interest is excluded.

· Non-monetary relief: value of injunction to (, cost to (.

· Some cts have argued that amt may be met if ( argues c/c when added to complaint >$75,000 then diversity jurisdiction.
· Limitations: probate, family law, strong state interest
· § 1367 Supplemental:

· (a) Fed ct w/ original jurisdiction can hear supplemental claims w/ common nucleus of operative fact
· (b) EXCEPT in cases based solely on diversity w/ claims by ((s) brought against parties ((s) under FRCP 14 (impleader), 19 (necessary parties), 20 (permissive joinder of parties) or 24 (intervention), or (s can’t be joined under 19 & 24. (when exercising such jurisdiction would destroy diversity). Look at where the adverse parties are to determine diversity.
· (c) Court has discretion to refuse cases where exercising supplemental would ( too much complexity; the supplemental claim predominates over the claim giving rise to original jurisdiction; all the claims giving rise to original jurisdiction have been dismissed; There are other exceptional or compelling circumstances. 
· § 1441 Removal:

· A ( can remove a case brought in state ct to fed ct when fed ct has original jurisdiction over (’s claim (( must raise the fed issue)

· Diversity cases are removable only if none of the defendants is a citizen of the state in which the action is pending (Reason to remove is to avoid state bias; ( picks forum ( can remove to avoid state bias, but if ( is from that state then they aren’t avoiding bias.
· ( has 30 days after service of process to remove case when pleading shows case qualifies for removal, all (s must agree to removal
· Can’t be removed after a year has passed

· Rule 12(h): SMJ can be challenged at any point b/c it’s unconstitutional for court to hear case w/o SMJ; can’t be waived by the parties and can’t be relitigated if it’s already been litigated

Personal Jurisdiction

· Court’s ability to hear non-resident (s
· Rule 12(b)(1): PJ must be raised at first opportunity or it’s waived

· Strategy: ( may not want to bring claim in (’s juris b/c then if ( bring compulsory c/c, (’s state would get jurisdiction over (
· In rem: interests of whole world on property

· In personam: interest in parties

· Quasi in rem:

· Type I: named persons’ interest in property

· Type II: court seizes (’s property to get ( into ct
· Shaffer v. Heitner: Minimum Contacts Test for quasi in rem type II jurisdiction. ( sequesters stocks (property) in DE and sues the officers, but ct finds no min contacts even though Greyhound incorporated in DE b/c officers don’t have min contacts in DE.
· General jurisdiction: where ( meets “continuous & systematic” presence, ( can be haled into ct for anything

· Int’l Shoe v. Washington: Jurisdiction over ( company if the ( meets “continuous and systematic” test (substantial presence) & does not offend “traditional notions of fair play & substantial justice”

· Burnham v. Superior Ct: ( visiting state = tag pj

· Specific jurisdiction: minimum contacts relating to the incident; arises out of specific action by ( in forum state; test is the relationship b/w (, forum state & the incident. Long Arm Statutes. Once ( has proved min contacts, burden of proof shifts to the ( to show violation of fair play & substantial justice
· Hess v. Pawloski: ( driving through a state gives that state jurisdiction

· WW VW v. Woodson: Purposeful Availment of State / Foreseeability test: could ( have reasonably foreseen/anticipate that they would be taken to court in forum state? ( couldn’t foresee just b/c sold cars in NY that they would be haled to ct in OK.

· Calder v. Jones: Effects test, there’s pj over ( where the effect of (’s action are felt (Nat’l Enquirer in FL can be brought to CA for defamation)
· Young v. New Haven Advocate: Internet pj, where is online action directed?
· Keeton v. Hustler: numbers test >10,000 Hustlers sold in NH
· Burger King v. Rudzewicz: contacts related to controversy = willful availment of state

· Asahi Metal Industry Co. v. Superior Ct. split decision on stream of commerce issue
· O’Connor: “mere awareness” that products(state≠wilful availment

· Concurring: Substantial qty of products(state=willful availment

· Helicopteros Nactionales v. Hall: can’t add up some factors for specific & some factors for gen. jurisdiction to get p.j. over (
· PJ of fed ct=state the ct sits in (fed ct borrows state ct’s long arm statute)

· Exceptions to pj: fraud to lure ( to state, evidentiary privilege (to testify)

Service of Process

· Rule 4 Service of Process:

· (a) (b) (c) Summons must include service w/ copy of complaint

· (d) ( can waive service and get more time to answer
· (e) Individuals must be served in accordance w/ state law; must deliver to individ in person or leave @ house w/ someone of suitable age or discretion living w/ (
· (h) Corp: service must go to an officer or managerial (authorized) agent

· (m) Service must occur w/in 120 days after filing (unless serving someone int’l)

· Mullane c. Central Hanover Bank & Trust: “notice reasonably calculated” to get (’s attention; Constitutional requirement to give reasonable opportunity to be heard

· Due diligence/close proximity for corporation is sufficient
· Statute of limitations under fed law begins running after filing

Venue

· § 1391 Venue: which fed ct to bring the case in (a) Diversity & (b) Fed Q:

· (1) Where any ( lives if they’re all in the same district

· (2) Substantial part of events/omissions giving rise to the claim or place were most of the property that’s subj to the action is situated

· (3) Any district where ( is subj to pj if (1) or (2) don’t apply (usu comes up w/ (s out of country.) (In Fed Q it’s where any ( can be found)
· (c) Corp: any district where corp is subj p.j.; if corp resides in state w/ multiple districts (NY), they can be haled to any of the dist cts

· § 1441 Removal: ( can remove to dist ct w/ original juris; diversity action can only be removed if none of the (s is a citizen of state where action is brought. Once removed, it can’t be dismissed on venue grounds
· Only can be transferred to another court that it could have originally be brought

· Once transferred, new court applies the same laws the original court would have applied

· F.N.C. – Court can dismiss a claim where there’s a more convenient, available forum (including forums in other countries w/in reason) (state to state, state/federal to another country)
· Weigh public interests: court congestion, local cases decided locally, at home w/ laws that must govern, avoid conflicts of laws/foreign legal issues

· Weigh private interests: ease of access to witness, evidence

· Conditional dismissal: if there’s another forum that is more appropriate, but statute of limits has run out, the court can say we’ll dismiss this as long as you promise to waive the statute of limits

· Rule 1404(a) Venue Transfer (district to district). Consider 3 concerns:

· Convenience of parties

· Convenience of witnesses (most important)

· Access to sources of proof

· The availability of process to compel attendance of unwilling witnesses

· The cost of obtaining willing witnesses
· Practical problems that make trial of a case easy, expeditious and inexpensive

· Interest of justice

· Rule 12(b) Improper venue – must be raised at earliest possible point (along w/ lack of pj & insufficient process). §1406 allows dismissal for improper venue.

Pleading

Notice pleading

· Just the facts & legal conclusions are req’d. No need to cite laws (except for statement of jurisdiction)

· Is there enough to put ( on notice?

· Rule 8 Pleading

· (a)(1)Short & plain statement of grounds for jurisdiction, unless court already has jurisdiction; (2)short & plain statement of the claim showing pleader is entitled to relief; (3) demand for judgment & relief sought

· (e) Pleading to be concise & direct, no need to be consistent

· Rule 9 Heightened pleading standards: fraud, special damages
· Rule 84 If you use one of the forms, it’s sufficient
Choice of Law
· Lex loci delicti: law of the place of the wrong, some states still apply this law.

· Rst §145 For torts, choice of law is determined by local law of state which has most significant relationship to occurrence, by taking into account: where the injury occurred; where the conduct causing injury occurred; domicile, residence, nationality, place of incorporation, ppb of parties; place where relationship b/w parties is centered.
· Rst §146 Personal Injury Local law factors test: needs of interstate/int’l system; relevant policies of forum; policies of other interested states; protection of expectations; basic policies, certainty, predictability, uniformity; ease in determining law

· Statute of limitations are considered procedural, and so the state forum’s procedural laws apply

· Rule 83 Adopt local laws (problem is that they’re not always uniform w/ FRCP)

Intro to Erie
· Erie: where fed rules of procedure/substance are in direct conflict w/ state, apply fed rules
· Hanna v. Plummer: Twin aims of Erie: 1) Prevent forum shopping; 2) Where failure to apply state law would lead to unfair results. Also, there can’t be any overriding fed interests.

· Statute of limitations and choice of law for Erie is considered substantive, so fed court will adopt state forum law 

Responding to Complaint

· After suit is brought, within 20 days, ( must respond by motion or answer—12(b) Motions (Motion is not a pleading, but rather a request for a court order)
· 12(b) – lists 7 defenses that can be raised either in motion or put into an answer: (1) Lack of SMJ, (2) lack of PJ, (3) improper venue, (4) insufficient process (5) insufficient service of process, (6) failure to state a claim on which relief can be granted (court only looks at pleading here) (7) failure to join an indispensable party

· Rule 12(e) Motion for a more definite statement

· Rule 12(f) Motion to strike

· 12(g) and (h) 

· 2, 3, 4, & 5 must be put in first Rule 12 response or else they are waived

· 6 & 7 can be raised any time through trial on the merits (not on appeal)

· 1 can be raised any time in the case – it is never waived

· Rule 8

· (b)Defenses: Denials admit or deny each claim, can make a specific or general denial (though can’t go beyond rule 11 in denying everything) Avoid negative pregnant (These are statements that, when read literally, only deny an immaterial aspect of the complaint.)
· (c)Affirmative Defenses: arbitration & award, contrib. negligence, duress, estoppel, failure of consideration, fraud, illegality, res judicata, statute of frauds, statute of limitations, waiver, and any other aff defense. If a c/c is accidentally included, court will pretend it was proper

· (d)Failure to deny(admission

· (e) Pleading to be concise & direct, no need to be consistent

· Rule 7 (a) Pleadings: complaint & answer & replies to C/C, cross claim. (b) Motions: All other order requests to the court
· Rule 11 Veracity Standards
· (a) Signature of attny req’d on all filings

· (b) Everything party presents must be reasonable under circumstances

· (1) Can’t be for improper purpose (harass, delay, needlessly increase costs)

· (2) Must be warranted by existing law or non-frivolous argument for extension, modification, or reversal of law or est new law

· (2) Allegations must be things there’s evidence for or discoverable

· (4) Denials are warranted on evidence

· (c) Sanctions (1)(a)By motion: 21 day safe harbor; (b) By court
· Rule 15 Amended & Supplemental Pleadings

· (a) Allowed only once by right @ any time before respondent’s pleading or 20 days after or w/ permission of ct/other party

· (b) Amend to keep up w/ new evidence that comes out in case

· (c) Relation back allowed when:

· (1) Permitted by statute

· (2) Arose out of same trans/occur

· (3) Party changes are ok as long as (c)(2) & 4(m) 120 day limit service is satisfied

· (d) Supplemental: happens later, after stuff is filed. Can include new facts, claims, parties, defenses w/in a reasonable amt of time (usu must be before trial & statute of limits run) & w/ court’s permission

· Courts have discretion when “justice requires” balance parties interests, prejudice the party
· Test: would the other party be prejudiced by the amendment?

Advanced Joinder

· Rule 24 Intervention

· (a) of Right. Required when

· (1) Statute allows

· (2) Suit relates to party’s legally protected interests/property unless it’s already adequately represented.

· (b) May intervene (@ judge’s discretion) when

· (1) Statute allows

· (2) Q of fact/law in common & no prejudice to opposing party

· If party doesn’t intervene, they haven’t waived a right to litigate

· Court considers whether intervention is: timely, direct substantial interest, w/o intervention, can party protect that interest, is interest already adequately represented

· Rule 19 Necessary Parties

· (a) If feasible: person who’s subj to service of process & won’t mess up SMJ must be joined if

· (1) Relief can’t happen w/o them

· (2) Person claims a relief & w/o them

· (i) Case would impair/impede their protection of their interest or

· (ii) it would leave the current parties subj to multiple obligations/inconsistent verdicts

· (b) If not feasible (lack of SMJ/PJ): court can dismiss case, after considering factors:

· (1) Prejudicial to current parties?

· (2) Shaping judgment could lessen prejudice?
· (3) Judgment w/o party adequate?

· (4) ( would have an adequate remedy?

· Interpleader
· Can be raised as a counterclaim

· Rule 22: Parties who have claims against ( may be req’d to join as (s when claims could ( multiple/dbl liability. Doesn’t supersede/limit statutory Interpleader. Must meet diversity juris requirements, all claimants must have min contacts
· §1335 DC can get original jurisdiction for claims >$500 if:

· Min diversity (2+ parties are diverse)

· ( deposits bond for amt in controversy w/ clerk

· Claims must be adverse & independent

· §2361 Process & Procedure: keeps (s from bringing cases in others cts; nat’l service

· Stakeholder can be on both sides of suit

· Has to be a real double liability (only one thing at stake)

· Even if one claim would fail, interpleader still works when there’s a legitimate fear of multiple litigation

· No in rem interpleader allowed (it’s about parties not properties)

· Venue for rule interpleader: if stakeholder is (, only where all claimants reside/where most events occurred that ( claim (same as regular venue)
· Fed Q interpleader only available under FRCP

· Rule 23 Class Actions

· (a) Prereq’s

· (1) Numerosity (>joinder, 40). Don’t have to be able to name everyone
· (2) Commonality: Qs of law & fact in common

· (3) Typicality: claims & defenses of rep party are typical (no divergent interests)

· (4) Adequacy: rep party will adequately protect interest(s)

· (b) Types of Classes

· (1) Logically intertwined; separate cases would(inconsistent decisions or adjudication of one party will bar others

· (2) Practically intertwined: Injunctive/Declaratory Relief common to all parties in class (usu. a preformed group)
· (3 )Q’s of fact of class predominate over individ issues; class is superior. Factors: interest of class members/individ control; extent & nature of litigation that’s already going; whether it’s good to concentrate in one forum; difficulties in managing class action

· (c) Court must certify class @ early point; define class, issues, claims, defenses, counsel

· (d) Notice for 23(b)(1) Court may direct appropriate notice (not req’d), for 23(b)(3) individ notice req’d so that parties can opt out if they wish to do so

· (f) Settlement must be approved by court

· SMJ

· >⅓ of class in one state = forum

· §1332(d) >$5,000,000 allows minimum diversity class action, no need for >$75,000 claim
· Rep party just has to be diverse

· Supplemental: only one party has to have claim >$75,000, applies to ( classes, operates the same as regular supplemental
· Multi-district litigation: judge convenes a panel to determine where to go

Discovery

· Rule 26 Mandatory Disclosures: witnesses/people w/ info, copies of stuff for claims & defenses; damages; insurance as long as it’s not privileged

· Exceptions: unreasonably cumulative, duplicative, reasonably attainable elsewhere; party seeking discovery already had opportunity to discover it; cost-benefit analysis b/w parties

· Rule 30 Depositions (Rule 27 Pre-filing Deposition for ailing/memory fading party)

· Rule 33 Interrogatories

· Rule 34 Request for Documents

· Rule 36 Must Admit things Not in Controversy

· Rule 35 Physical/Mental Examinations

· Rule 37 Discovery Sanctions (failure to obey orders to provide/permit discovery; Rule 26(g) charges attny w/ fees @ court’s discretion)

· ADR & Settlement

· Mediation, Arbitration, ↑ Summary Judgment( ↓ Jury Trials

· Rule 68 allows defending party to consent to judgment w/o costs w/in 10 days of service

Jury Trial

· 7th Amendment Right to a jury (where there isn’t a fed statute providing for a jury trial)
· When >$20 & 

· In suits at common law (in 1791) or analogous to one
· Law (jury decides): compensation ($ damages), ejectment (removal of someone wrongfully on property), or replevin (returning property to rightful owner)

· Equity (judge decides): injunction, K performance/reformation/recision, accounting of profits from unlawfully using (’s property, restitution

· Reexamination: no fact tried by a jury will be reexamined in any US court

· Look at statute then at constitutional right; is the cause of action one which was tried at law in 1791 or analogous to one that was? If yes, do we need a jury trial to preserve the right to jury trial?

· If declaratory judgment is an inverted lawsuit, then there’s a right to a jury trial if there had been one if the ( had sued first, but if it’s just tagging along on an equity suit then there’s no jury right

· Break claims apart and equitable claims don’t get a jury and legal claims do.

· A judge can only overturn a jury trial when:

· One side should prevail as a matter of law—12(b)(6) or 12(c)

· Summary Judgment (56): no genuine issue of material fact, evidence is so one sided that there’s no reason to rule for the other side

· Procedural error
· Rule 38 Demanding a Jury Trial

· (b) 10 days after issue is raised, court discretion

· (c) Party can request just specific issues go to the jury (case can be divided by issues)

· (d) Requires consent to withdraw request of jury trial

· §1861 Prospective jurors must be a random fair cross section of community (to challenge fair cross section, party must show it’s a distinctive group, it doesn’t rep fair cross section, underrep is due to systematic exclusion/discrimination)

· §1866 Exclude jurors based on law (as many as req’d)
· §1870 Three preemptory challenges allowed (no need to give good reason, just some reason) prima facie case, burden shifts, other party must show reason
· Rule 51 (a) Requesting, (c) Objecting to Jury Instructions

· Rule 49 Special Verdict (w/ specific findings) or General Verdict (single conclusion). Can be questions:

· If answers & verdict are compatible, judgment is entered

· If answers are consistent w/ each other but 1+ are inconsistent w/ verdict, court can order more deliberations, new trial, or disregard general verdict and make judg based on answers

· If answers are inconsistent w/ each other and 1+ are inconsistent w/ verdict, court can order more deliberations or a new trial

Post Trial Motions

· Rule 41 Dismissal

· (a) Voluntary (w/o prejudice)

· (1) By (: absolute right (except for class actions) w/o order of court by:

· (a)(i) Filing notice at any point before answer of opposing party/sum judg.

· (b)(ii) By filing a stipulation of dismissal signed by all parties

· (2) By (: only by ct. If there’s a c/c, ( had to agree unless that can be tried out separately (depends on whether court will still have SMJ over case—under §1367(c) supplemental it’s at the court’s discretion

· (b) Involuntary dismissal: if ( fails to comply w/ rules/orders, ( can move for dismissal; treated as an adjudication on the merits unless it’s dismissed b/c of juris, venue, failure to join necessary party (is NOT a dismissal on the merits according to Semtek)
· Why dismiss? death/sickness, $, bad judge, c/c, wrong party

· 2 dismissal rule: after 2 dismissals, the third claim is precluded

· Will ( be prejudiced by dismissal? consider (’s diligence in bringing it up, whether it’s brought just to harass, the progress in the suit, the duplicative cost of relitigating, and the adequacy of (’s explanation for dismissal.

· Rule 55 Default Judgments—(c) Can be done by clerk if it’s sum certain
· Rule 56 Summary Judgment (usually filed after discovery)
· No Genuine Issue (not something manufactured, more than a scintilla of evidence)

· of Material Fact (something w/o which you can’t win the case)

· (a) For the claimaint: party seeking relief from claim, C/C, cross claim, dec judg has 20 days to move for sum judg after start of action or service of motion for sum judg by adverse party

· (b) Defending party: can move at any time (may not want to move early in case you tip your hand)

· (c) Motions & Proceedings: Adverse party may submit affidavits, pleadings, depos, interrogatories, admissions together w/ affidavits if any. Has to be evidence admissible at trial.

· (d) If the case isn’t fully adjudicated on the motion, the rest of it goes to trial

· A ( can move for sum judg on “no evidence” but they have to make an affirmative showing of that fact

· Burdens of Proof

· Pleading: bringing up the issue

· Production: bringing up the evidence

· Persuasion: jury standard (usually “a preponderance of evidence”)

· When you have enough evidence to make an inference, the issue has to go to the jury

· Rule 50 Judgment as a Matter of Law (JAAMOL) slightly easier than summary judgment

· (a) No reasonable jury could find for the other side

· (1) If the party has been fully heard & there’s no legally sufficient basis for the jury to rule for them, opposing party can move for JAAMOL

· File along w/ Rule 59 so that appellate court can review them together

· Rule 59 New Trial (at judge’s discretion)

· (a) Grounds: (1) In action w/ trial by jury for any of the reasons granted at law or equity (see SOR). (2) In action w/o jury, judge can take addt’l testimony, amend findings of fact & conclusions of law, make new findings & conclusions, & direct entry of new judg
· (b) Must file for new trial w/in 10 days after judg entered 

· Not appealable until after new trial

· Rule 52 Judgment on the findings
· If jury award is too high(remittur allows judge to decrease it

· If too low(additur—complex/unconstitutional; there has to be a new trial

· Trial judge retains jurisdiction until moment that judgment is entered; as soon as it’s appealed there’s no jurisdiction

· Rule 60 Vacate Judgment (VERY hard to get)

· (a) Clerical mistake

· (b) Other reasons (#1-3 have to be made w/in one year)

· (1) Mistake, inadvertence, surprise, excusable neglect 
· ( must show: good cause for default, quick action (<1 yr), meritous defense on original claims, no prejudice to (
· (2) Newly discovered evidence

· Must be discovered after trial, diligence to discover evidence, evidence not cumulative/impeaching, evidence material, & new evidence will likely(new result

· (3) Fraud, misrepresentation, misconduct

· (a) Fraud-intrinsic: occurs w/in the trial

· (b) Fraud-extrinsic: occurs outside of the trial itself

· (4) Judg void b/c of lack of SMJ or juris over parties when there’s a default judg—Not discretionary. Can be very problematic & prejudicial to older cases.

· (5) Prior judg vacated: reason for suit disappears b/c underlying judg reversed

· (6) Any other reason

· Rule 55(c) default judgment can be vacated via rule 60—granted more liberally than in other cases
Effect of a Judgment
Claim Preclusion

· Same Transaction must be tried together; no injuries splitting
· Same parties

· Claim preclusion can be brought up via Rule 56 summary judgment or 8(c) affirmative defense

· If c/c & (’s claims are so related that 2nd judg would nullify first judg/impair rights from 1st case—precluded by common law

· Pure defenses are not a claim; never compulsory even when ( logical inconsistency

· Judg “on the merits” = sum judg, 12(b)(6). Not SMJ, jurisdiction, statute of limitations

· Exceptions: if parties/court agrees it’s okay to bring it up again, if case 1 is in rem & not in personam
Issue Preclusion

· Same issue, actually litigated, actually decided, ruling on issue necessary to the judg (not dicta)

· When there’s alternative bases for judgment, neither of them has preclusive affect

· Exception: when burden of proof shifts

Affects of Preclusion

· Who’s precluded? Not parties w/ different interests, persons in privity: mutual (shared interests), successive (something is sold to new owner). Depends on whether party had incentive to vigorously litigate in first case
· Full Faith & Credit Clause: Article IV—F2 must enforce judgment of F1, all preclusion comes along w/ case, though there must be pers juris in F1 for enforcement in F2 but only if pers jurisdiction wasn’t already litigated in F1
· Latest judgment is enforced

· Law of case: decisions bind court & lower courts unless there’s a reason to reopen

· Judicial Estoppel: party can’t argue contrary position later just for convenience unless there’s a legitimate change in position or governing law has changed

Appeals

· Only a party who has lost something can appeal (party can win a case but still loose an issue and appeal just that issue)

· Must be a final decision: ask whether there’s anything left for the trial court to do in the case; if there is then it’s not a final judgment

· Rule 58(a)(2) Clerk enters judgment after verdict returned; motion for new trial must be made w/in 10 days

· Limitations & Exceptions:
· Rule 54(b) Interlocutory appeals: when there’s >1 party/claim court may direct partial final judgment but must find there’s no just reason for delay; if it’s a controlling issue in the case it’s harder to justify the delay of appeal. Appellate court must hear the appeal (not dicretionary.
· §1292
· §1292(a) Interlocutory appeal is always allowed for grants/denials of injunctions, judg that immediately change status quo (except restraining orders).
· §1292(b) Immediate appeal is allowed when the appeal could shorten the litigation when there’s a substantial difference of opinion; court of appeals has discretion to hear it

· Rule 23(f) Immediate appeal of an order granting/refusing a class action. Appeal is at the discretion of the judge

· Writ of Mandamus & Prohibition—grants or prohibits official from doing something; safety valve in extraordinary situation; must be a clear error. Not at the judge’s discretion. Usu comes up in demand for jury trial b/c it’s a constitutional right; class actions

· Collateral Order: appeals of things not part of the main case (attny fees, posting a bond)

· Requires the order sought to: conclusively determine the disputed Q, resolve an issue separate from merits of action, be effectively unreviewable from final judgment

· After judg, 30 days to appeal. Decision to appeal based on cost-benefit analysis of chance of winning, possibility of cross-appeal, desire for a published opinion in the case. DC loses jurisdiction
· Appellate courts only review issues properly raised below (except SMJ, party who won wants affirmation). Sometimes have to reassert objection, except when there’s clear error

· Standards of Review

· Rule 52(a) Clearly Erroneous review of findings of fact

· De Novo Review (no deference) of Q’s of law

· Whether an issue is of law or of fact can be tricky

· Speed limit: mixed question; judge sets statutory (law) standard, jury decides fact

· Unconscionability: law

· Jury makes crazy decision & judge enters it: law

· Parol evidence: mixed

· Abuse of discretion for decisions that are at the court’s discretion (arbitrary, fanciful, unreasonable, definite & firm error in judgment, misuse, mistake)

· Reviews(Supreme Court

· §1253 Direct Appeal: appeals from a 3 judge district court panel then from district court goes directly to Sup Ct. (no discretion)

· §1254 Review of Fed Ct of Appeals (includes state law Q’s). (1) No final judgment req’d; (2) Appellate Ct certifies Q’s of law for Sup Ct. then Sup Ct either issues a ruling clarifying issue for appellate ct or takes entire case w/o it going to ct of appeals
· §1257 Sup Ct. Review of States’ High Courts: Req final judgment; like §1292 but the only exception is “collateral order”

· Must come from highest state ct unless the decision couldn’t be appealed b/c of some procedural issue

· Limitation: reviewing issues of fed/constitutional law. Court will not review judgments of state court that are based on adequate & independent state law grounds (clarification of fed law must have an impact on the case)

· Two adequate & independent state law grounds: substantive—ruling based on 2 claims/defenses (one state, one federal); procedural—Q of state procedural law prevents ct from reaching fed issue

Advanced Federal Q Jurisdiction

· Fed Ingredient: (’s cause of action must be either created by fed law or its resolution turns on a substantial Q of fed law

· Whether it’s a substantial Q of fed law is determined by whether Congress showed an intent to provide a fed forum for resolution of the issue (did statute create a private right of action?)

· If it’s a mixed state & fed law Q’s(State & Fed claims must be inextricably intertwined for there to be fed Q jurisdiction

· Article VI: Fed Pre-emption of state law (field pre-emption, area pre-emption, or complete pre-emption)

· Complete pre-emption doctrine: fed law that clearly pre-empts state law; wholly displaces state law

More Erie

· History: §34 RDA: Laws of state apply except where there’s federal law(Swift: fed common law created
· Erie: If it’s a procedural matter, fed law applies; if it’s substantive, state law applies(FRCP

· Overrules Swift on the basis that fed common law is unconstitutional assumption of power by fed cts, discrim against non-citizens, forum shopping; RDA was just meant to make sure state law applied except where controlling fed law.

· Hanna v. Plummer FRCP are constitutional; where there’s a conflict b/w state & fed procedural, fed applies. Twin Aims of Erie: unfair for result of litigation to differ b/w fed & state; prevent forum shopping.
· Semtek: claim preclusive effect of fed judg dismissing diversity action on statute of limitations grounds is determined by state where fed ct sits
· What about in forum non conveniens? You have to look at the twin aims of the Erie rule. It falls under the forum shopping claims. 
