I. PERSONAL JURISDICTION – Is this an out of state D/ or what about property here

II.  Notice and Opportunity to be Heard – What type of notice has been made?

III. SUBJECT MATTER JURISDICTION

A. FEDERAL QUESTION – is it a fed law: 

B. DIVERSITY – is it a state claim, also think Erie

C. Supplemenal Jurisdiction Claims and Parties –anchor or additional claim

D. REMOVAL – out of state D?

E. Challenging the SMJ of the Court – Direct or Collateral Attack

IV. Venue –

A. Determine Proper Venue

B. Transfer of Venue

C. Forum Non Conveniens (FNC) 

V. ERIE AND ASCERTAINING APPLICABLE LAW

VI. Ascertaining state law – when to stray from precedent

VII. Pleading

A. THE COMPLAINT

1. Rule 8 – General Rules of Pleading

2. Rule 9 - Pleading Special Matters (heightened pleading)

B. THE ANSWER

1. Rule 8  Con’t – General Rules of Pleading, Defenses

2. Rule 12 – Defenses and Objections – when and how presented

C. AMENDING

1. Rule 15 – Amended and supplemental pleadings [Liberal rule of amending] 

D. Rule 11 – Representations to court; SANCTIONS 

E. JOINDER – MUST ADDRESS SMJ FOR ECH JOINED CLAIM

1. JOINDER OF CLAIMS 13, 18, 42

a) 18(a) Claim Joinder by Plaintiff 

(1) 13 Claim Joinder by Defendant 

(2) Rule 42. Consolidation; Separate Trials 

2. JOINDER OF PARTIES 14, 19, 20

a) Permissive – can but don’t have to join Rule 20

b) Necessary – must be joined if feasable 19a

c) Indispensable – have to join or can’t proceed 19b

F. Class Action – Rule 23

G. Impleader - FRCP 14 – third party practive

H. Intervention – FRCP 24

I. RULE 26  DISCOVERY 

1. 26(b)(1) defines scope

2. 26(b)(3) – ATTORNEY WORK PRODUCT is obtainable but protected. 

3. 26(c) –PROTECTIVE ORDERS 

4. 37b2 – potential sanctions – 

VIII. Final Judgment Rule

A. 1292(a)(1) – interlocutory orders can be heard when injunctions 

B. Common Law Exception – Colateral Order Doctrine 

C. Preclusion

1. Res Judicata = claim preclusion.     Collateral Estoppel  = issue preclusion
IX. PERSONAL JURISDICTION
A. Statutory Inquiry - First question is whether a statute allows for IPJ.  

1. Every state has a series of IPJ statutes – not just one.  Every one has a statute that mirrors traditional basis of Juris.  The pennoyer baiss.  

2. Every state has some statute that is based on implied consent – like Hesss motorvehicle statute.  Those are specific jurisdiction statutes.  

3. Every has a long arm statute.  Long arm statute also allowys yo uto go after a non res.  Two types

a) CA long arm – full exten of due process and constitution.

(1) Just have to do const. analysis

b) Laundry list long arm

(1) a list D can do to subject himself to juris in forum.  for ex. a person who enters a contract, or commites a tort, insuring a risk, etc.  It must be under these to bring suit.

(2) Courts can disagree on interepretation of long arms.  Say for example a person ships a product from state a to b.  The long arm says it has juris. over someone who commits a tort in state b.  courts are split on this – Grey v. American Rad.  Some will says negligence is state a.    Other courts say the tort occurs where the injury occurs.  If the P is injured in State b that is all you need.  Watch for this on exam.  argue it both ways.

B. Analytical framework.  Key is must assess through a process what facts are.

1. Pennoyer articulates the traditional basis for PJ?

a) Was D served in process while in forum – now Burnham – where 4 justices feel it is necesasary for min contact analysis.
b) Was D’s agent served in forum

c) Is D domiciled in forum

d) Did D consent/waive to jurisdiction 

e) even if there is a trad. bassis, some justicies say you still have to go through shoe test.

2. Hess v. Palowski expands PJ to include Implied consent for an agent to be served.

3. International Shoe provides four pronouncements regarding minimal contacts for out of state residents.

a) Presence in the sate has always been acceptable when activities of a corp have not only been continuous and systematic, but also give rise to be sued on.  This is even if the party didn’t consent to be sued, or authorized an agent to accept process.

b) Casual presnence of the corporate agent or single isolated activity in the state are not enough to subject it to PJ.  To require the corp to defend away fro home in this case is too unreasonably burdensome.
c) Continuous corporate operations that were so substantial will justify suit on causes of action distinct from that activiy.

d) Some single or occasional acts of corporate agent are enough because of their nature and quality.

e) However Due Process is not mechanical.  Whether due process is satisfied must depend rather upon the quality and nature of the activity in relation to the fair and orderly administration of the laws which it was the purpose of the due process clause to insure.  That clause does not comtemplate that a state may make a binding judgment in personam against an individual or corporate defendant with which the state has no contacts, ties, or relations.
4. If there is no trad. basis, or we need to LOOK AT International Shoe Co. v. Washington two prongs

a) contacts –must be relevant contract between D and forum.  Absolutely essential.

(1) Relevant contact is one that results from 

(a) Purposeful availament – reach out and avail in someway – BK, Shoe  compared to WWV v. Woodson, Kulko (father in CA), Asahi and purposefullly directing toward forum state
(b) Forseeability – must be forseeable that the D would reasonably anticipate being haled into court in this forum.  placing a product in the stream of commerce.  Keeton v. Hustler Mag  compared to WWV (unilateral act) Asahi.
b) Shoe also requires the exercise of jurisdiction to not offend “traditional notions of fair play and substantial justice”

c) Relatedness – does P claim arise from D contact with forum.  ex is McGee v. International Ins. Co..  one contact but very related.  Don’t need relatedness if you have contiuous systematic ties with forum.

(1) Five fairness factors the court has always metnioned

(a) Inconvenience for D and witnesses  
(i) D will always complain –BK v. Rudzewicz – the burden is on D to show it is unconst  it is so gravely inconv. you are at a severe disadv. in the forum.  Very tough to show

(b) state interest – best ex. is McGee – CA had a state interest – statute on that.  Counter is Asahi v. Superior Court, where state’s interes was low.
(c) Three others to weight not sure how to weigh

(d) P interest

(e) Legal systems interest in efficiency (court has done very little with)

(f) Interstate interest in shared substantive polciy (little with as well)
C. The test for when we have General Juris. there is GJ if the d ties with forum are continuous and systematic.  Perkins and Helicopteros.  Easy to state difficult to apply.  IT is clear that GJ is over a corp where it is inc or headquartered.  Same with human domici;ed in the state.  The Brennan crowd in Burnham said 3-4 days in CA was general.

************************************************************************

D. General or Specific

1. General – the D can be sued in the forum on a claim that arose anywhere in the world.

2. Specific – the D is being sued on a claim that has some connection with the forum.  a claim that arose out of that connection.

3. Constitutional Analysis

a) The DPC – how broadly a court can exercise juris is a matter of constitutional law.

b) We start with Pennoyer because the law is an amalgalm of these cases.  Goal is to assess what it is today, but we must understand the cases that have given us tools and principles.

(1) Pennoyer

(a) Stresses raw physical power over people and property win boundry.

(b) Gives us traditional basis of in personam jurisdiction

(i) D is served with process while in forum. - prsence – that provides general jurisdiction. 

(ii) D agent was served in forum – courts have always recognized you can have an agent 

(iii) D is domiciled in the forum – general jurisdiction

(iv) D consents to jurisdiction – you can waive juris.

(v) It is very tough to get IP PJ because if no domicile, agent, or consent, the only way to get him is to serve process upon him in the forum.  Problems with this because you could evade jurisdiction by stayoing out of state.  SC wanted to expand these four traditional bases….

(2) Hess v. Palowski 1927

(a) D drives up to MA and in MA he runs into P.  MA statute had nonresident motorists statute.  If you come into state in motor vehicle and you are involved in a reck you have appted a state official as your agent for service of process.  P serves state agent who mails copy to Hess and jurisdiction is upheld.

(b) This is consistent with Pennoyer, because there was s.op in forum on agent.  The agent was appted by operation of law.  Expands notion of consent to include implied consent to appoint and agent for s.o.p.

(3) International Shoe 1945

(a) No longer push traditional basis, but a new doctrinal formula.

(b) Time to restate principles

(c) We have juris if the D has such minimum contacts with the forum that exercise of jurisdiction does not offend traditional notions of fair play and substantial justice.  This is the phrase. to remember

(i) It is very flexible and amorphous – will lead to expansion of PJ and gets away from rigid penn.

(ii) It is clear now that we can get IPJ even if D is not served in the forum.  S.op can reach outside the state.  We have PJ so long as …see quote above

(iii) Nowhere does Shoe say that it overrules Pennoyer.  When it gives min contacts language, right before it it says, here is the test if D is not present in the forum.

(iv) It seems that this has 2 parts

(a) contacts

(b) fairness – trad. notions of fpsj.

(d) on books for 60 years and now walk trhough next cases.

(4) McGee v. International life 1957

(a) Texas corp has one contact in CA – one policy.

(b) It is sued for breach of contract – is there juris.

(c) SC says yes. Streessed:

(i) D solicited contract from CA.  D reached out and solciited.

(ii) P claim arose from D contact with CA. This is called relatedness.  Court says the lawsuit arises directly from contract.  relatedness is relevant

(iii) Emphasize state interest.  CA had interest in provideing a forum for its citizens.  State interest is relevant.

(5) Hanson v. Denckla 19..  reduces juris

(a) Donner forms trust with DE bank for family.  carries on business from PA, then moves to FL and continues dealings.  She dies and question becaomes does FL have IP over DE bank.

(b) SC says bank had no relevant contact with FL.  Under shoe you need contacats,  No contact because there is no purposeful availment.  For contacts to exist D must reached out in some way.  DE bank did not reach out – this is different from McGee.

(6) WWV v. 1980

(a) No jurisdiction

(b) Robinson’s buy an audi in NY to drive to Tuscon.  Rear ended in OK.  Robinson’s bring suit in OK.

(c) There is no question OK had juris over VW and VWNA.  The quesiton was did OK have juris over regional distributor over WWVW that did business in only three states.  and over Retailer in Seeway who only did business in NY.

(d) SC said no juris ovver WWVW or Seeway.

(e) Like handson – no purposeful availment.  D’s did not reach out to OK.

(f) Argument is it is forseeable car would get to OK.  but No Car got to OK through unilateral act of D.

(g) Forseeabliity is relevant, but it is not a question of whether car would get there, the question is is it forseeable these D’s could get sued in OK.

(7) Calder v. Jones 

(a) Contact with forum can exist without entering the forum.  If you cause an effect in the forum that can be a relevant contact.

(b) article written by FL people affecting CA resi.

(8) BK v. Rudzewitz - brennan

(a) Contract case, but test is the same.

(b) Addresses fairness as it relates to juris

(c) Brought in FL by BK.  They sue two franchisees running bk in MI.

(d) IN BK the court makes it clear that Shoe has 2 parts – two separate pieces to test

(i) contact

(ii) fairness

(e) must have a relevant contact before even looking at fairness.  All fairness in the world will not give juris without contact.

(f) No doubt contact with FL existed.  Contract had law clause, the D signed contract.

(g) Fairness – the D’s argued that jruis was unfair.  The SC said the burden is on D to show that the fourm is

(i) unconstitutional, not just a little inconventient.  You must show

(a) that it is so gravely inconvenient that you are at a sever disadvantage in the litigation.  high bar where relative weatlh of parties does not matter.

(9) Asahi 1987

(a) Stream of commerce case – Valves are made in State A, shipped to a manufacturer in state B, man. put valves into wigits and then ships them to C,D,E.  Is there a relevant contact by valve man. to CDE?

(b) Get no answer from Asahi – justices split 4:4 – must talk both schools – equally valid.

(c) Four led by Brennan

(i) it is a contact if product is placed in stream and reasonably anticipate it will get to CDE.  That provides contract

(d) Other 4 led by Oconnaor

(i) Say not enough, you need that (what brennan said), plus the intent or purpose to serve CDE.  You have to show something elese showing yo umenat it to go there – advertising or cutomers.  if you don’t have it it’s like a unilateral act of thrid party – WWV.

(e) Stevens did not deide

(10) Burnham 1990

(a) NJ D is served with process in CA for CA lawsuit.  The claim on which he is sued has nothing to do with his activities in CA.  If juris, it must be general.  So it is set up – does service of p in forum still exist on its own since Pennoyer, or do we have to apply shoe.

(b) The answer is the justices split 4:4

(c) Stevens obstained

(d) Scalia’s camp

(i) S.op instate gives GJ because of historical pedigree – it is the architype of when we have pJ.  It has always been acceptable.  Traditional basis lives by itself.  Shoe said this is the test IF d is not present when served – which implies Scalias argu.

(e) Brennan comp – hist. pedigree not rel. must assess under Shoe.  

(f) There is no law.  Gotta know both approaches.

(g) All 9 justices agree that there was GJ over Burnham.  

(h) Brennan - Burhham was in CA for three days and had availed himself.  Everyone is subject to PJ in CA if you spend 3-4 days.

4. Hypo – P in WA state, drives to OR, buys clock in OR and brings it back to WA.   Srping breaks and injures P in wA.  He wants to sue.  does WA state have PJ.   Plenty to talk here:

a) Does a statute allow juris?  Will have to read statute.  No traditional basis of juris.  Not present, domiciled, no agent, no consent.  If we have juris, it must be long arm statute.  

b) Suppose long arm says WA has inpers. over non residents who commit a tort in WA.  Did joe commit tort in WA?  must argue both ways.

(1) arguable joe did nothin in wa and he was negligent in OR

(2) in other hand, maybe statute was met because p was injured in WA.  Some courts say the injury is important

c) Constitutional Analysis – does it fit in DPC

(1) No traditional basis.

(2) Must get him under shoe.  Applying shoe

(a) Min contacts.  Does Joe have contact in WA.  Is it a relevant contact.  WWV – unilateral act v. McGee – purposeful availment

(i) Purposeful availment?  Did joe pa himself of WA in someway.  On facts as we have him, he didn’t ship anything into WA, so it looks like WWV – (unilateral act of thrid party).  

(a) Suppose fact said joes clock shop is one mile from state line and on interstate highway and joe advertises in WA newspapers and on WA tv/radio, and suppsose joe said out of state checks are fine as long as they are WA>  At some point this looks more like McGee where person reaches out to forum and less like WWV.

(ii) Forseeability – is it forseeable that joe gets sued in WA.  

(a) Clearly its forseeable his product, but court says not enough, it is forseeable that you get sued there.  You can argue, if product gets in there, and its clear enough that it can be defective, you may get sued there.

(iii) Fairness Factors

(a) Relatedness – it is met here because P claim arising from contact with forum.  Like McGee.

(b) Five classic factors

(i) inconvenience for D and witnesses – from BK it must be unconstitutional and severly inconvenient.  Joe will likely not be able to show that since it is less than MI to FL.

(ii) State’s interest – does WA have interest?  maybe – protect citizens

(iii) P interest – he’s injured.  Tough for him to go to OR.

(iv) Legal system interest in efficienty; 
(v) shared subst. policies.

5. Burnham v. Superior Court (note the two current judges are Jst. Kennedy and Scalia)

a) Issue: Whether due process requires minimum contacts in cases where defendant is physically present in the State at the time process is served upon him.

b) Holding: Because the DPC does not prohibilt CA courts from exercising jurisdiction over petitioner based on the fact of in-state service of process, judgment is affirmed.
c) How does Burnham line up with Schaffer, Int’l Shoe?
(1) Shaffer and Shoe exclude cases where Def. is present for services.

(a) Schaffer says min. contacts apply to all assertions of jurisdiction.

(b) Shoe says contacts necessary. – due process requires that only way to bring person into forum if he be not present, then min. contacts are required.

(2) Burnham deals with a different matter – a case where Def. IS PRESENT.

d) Burnham still doesn’t seem to line up with the other cases, but the argument is available.

e) What was meant by traditionial notions of fair pla and substantial justice?
f) Jst. Scalia

(1) Because TNFPSJ was based, was developed, on a physical notion presence – TNFPSJ was developed in lieu of physical presence – physical presence serves as the foundation of TNFPSJ.  
(2) Emphasizes traditional notions of fair play and substantial justice.
(3) on Jst. Brennan’s partial concur

(a) The contemporary notions of due process are the enduring traditional notions of fair play and substantial justice.  That test is satisfied if a state court adheres to jurisdictional rules that are generally applied and have always been applied in the United States.

(b) The difference here is whether the changes are to be adopted as progressive by the American people or decreed as progressive by the Justices of this Court.  Nothing said today prevents individual States from limiting or entirely abandoning the in-state-service basis of jurisdiction.  And nothing prevents an overwhelming majority of them from doing so, with the consequence that the “traditional notions of fairness” that this Court applies may change.  But the States have overwhelmingly declined to adopt such limitation or abandonment, evidently not considering it to be progress.
(4) The fact that American courts have announced the rule for a centrury provides a D voluntairily present in a particular State today “clear notice that he is subject to suit” in the forum.

(5) Is there something beyond this.  Is there a difference between the visitation being linked to the actual cause of action and being tagged for something completely unrelated to the visit. (specific v. general jurisdiction).
(6) Is Brennan’s opinion applicable in all areas – corporate.  Can a person expect to be subject to juris. by showing up in a state for reasons unrelated to their business.
(a) the transient avails himself by being in the state.  (i.e. health, safety, travel, etc is guaranteed by the state).

(7) Which opinion is best:

(a) Scalia – His opinion is succint, but the problem with his opinion is that it doesn’t adhere to notions of current precedents.  It doesn’t square with the others.  Other cases are caught up in fairness to D and DPC, but here Scalia says DPC not relevant

(b) Brennan judged based on other reasons – however, his points on purposeful availment are stretching (say you have an airline route you thru a city to get to another).

(c) DO A MIN. CONTACT ANALYSIS FOR EXAM.

E. New Bases of Jurisdiction - Technological Contacts

1. Bellino v. Simon
a)  Simon and Spence were sued for defamation, etc. in Louisianna.  P nor D are from Louisianna.  Tort occurred in LA where Simon and Spence had contact with a LA resident and committed the alleged defamation.  The nature of the case is defamation over sports memorabelia.
b) Contact with State: P assert that LA has jurisdiction over Simon because of his EXTENSIVE INTERNET WEBSITE SOLICITATIONS and Spence because of his website in conjunction with advertising… At issue are telephone conversations between Mr. Aubert (the LA resident and sports collector) and Mr. Spence.
c) This doesn’t seem to be as targeted by catalog mailers.
d) Bellino is claiming injury by Simon and Spence for injury.
e) Case is in LA because buyer (Aubert) is a witness.  Think of Aubert like a purchaser of a Hustler magazine.  Court is concerned with who initiated it – a unilateral act.  D can’t be responsible for a unilateral act of the P.  We are concerned with the D’s affirmative act.  The D targeted that state.
f) Bottom pg 138 – relevant solicitation by Simon - 
g) The SC has held that minimum contacts may exist not only when a nonresident defendant defames a plaintiff within the state, but also when the defendant acts outside of the state and the “effects” of the defamation are felt within the state.
h) Considerations such as the quality, nature, and extent of the activitiy in the orum, the foreseeability of consequences within the forum from activities outside it, and the relationship between the cause of action and the contacts relate to whethter it can be said that D’s actions constitute purposeful availment.  D.J. Investments Inc. v. Metzeler Motorcycle Tire Agent Gregg, Inc. 1985
i) Personal jursit existed in MS over three nonresident defendants as a result of a single long-distance telephone call initiated by one D to a thrid party.  Court found D’s could have foreseen the injurious efffect that the defamation call would have been felt by P’s in MS.  Brown v. Flowers Indust. Inc, 1982
j) Nonresident D’s allegedly committed fraudulent misrepresentations during the course of several telephone calls between D’s and plaintiffs residing in the forum state.  Although the P’s initiated the contact with the D’s, the court noted that some of the subsequent calls may have originate from D’s.  D.J. Investments.
k) In Wilson v. Belin, 1994, P alleged defeamation arising from remarks made by D’s when contacted in Indiana and Iowa by a Dallas reporter asked to comment on a speech given by P in Texas.  The court distinguished Brown, emphasizing that the Wilson D’s merely answered one uninitiated and unsolicited phone call.
l) When a cause of action does not arise out of a nonresident D’s purposeful contacts with the forum state, due process requires continuous and sustematic contacts between the D and the forum before jurisdiction over the D can be exercised.
m) Under the second prong of the due process analysis the Court must determine whethe r the exercise of PJ over a nonresident D comports with “traditional notions of fair play and substantial justice”  The fairness factors considered by the court include:
(1) the defendant’s burden
(2) the forum state’s interest
(3)  the plaintiff’s interest in convenient and effective relief
(4) thejudicial system’s interst in efficient resolution of controversies; and
(5) the state’s shard interest in furthering fundamental social policies.
(6) When minimum contacts have been established often the intersts of the plaintiff and the forum in the exercise of jurisdiction will justify even the serious burdens placed on the alien defendant. Asahi.
n)  Based on Wilson the court will not exercies PJ based on one unsolicited phone call from the forum state to a non-res D Mr. Spence.
o) Should you know or be obligated to know where @aol.com it is going to?  What about cell phone?  Traveling salesman.  

p) That allegedly defeamatory comments are made over the Internet does not alter the jurisdictional analysis.  Accordingly, the Court concludes that plaintiffs have met their prima facie burden of showin that Mr. Simon purposefully established minimum contacts with LA such that he could reasonably anticipate being haled into court here.
q) See 140-142 internet contacts
r) Zippo Dot Com
(1) Sliding scale test under which “the likelihood that personal jurisdiction can be constitutionally exercised is directly proportionate to the nature and quality of commercial activity than an entity conducts over the Internet.
(2) Active v. passive v. interactive websites.
(a) Importance here is solicitation
(3) Why is the interactivity the trigger – Keeton v. Hustler.  Calder v. Jones.  How are these magazine defamation cases similar/distinguishable?
(4) Keeton could have been any state but for the statute.  
(5) Maybe this is a federal issue.
(6) The intent must be for public use. 

(7) VERY FEW INTERNET CASES RELY ON KEETON – and they are?

(8) How do email fax and come in.
(9) Are we concerned about how many calls how was ocntact made– all this is exam mode. p 145 Harrs, and then 147 Shapo
F. Another Basis of Jurisdiction: Consent (171-176)
1. A defendant consents to PJ either by expressly agreeing to submit to the court or by performing certain acts that constitute a waiver of objections to personal jurisdiction or by failing to assert a defense of lack of jurisdiction.
2. Insurance Corp. of Ireland v. Compagnie Des Bauxites de Guinee, SC, 1982
a) Understand that juris. qustion can be used to address failure to comply with discovery.
b) Appearing on a jurisdiction matter and then refusal to produce evidence can be constituted as an admission of the lack in merit in the asserted defense of lack of jurisdiction.
c) Court is concerned about upholding authority of Fed courts to resolve juris. question.  Once you consent to that authority you can appeal, but once you have decided to come in, your options are limited – you are subject to the narrow authority of the court to decide jurisdiction.
(1) How does this play out?
(a) They can take a default judgment. and then 
(b) Can’t collaterally attack once court decides on jurisdiction.
3. Jurisdiction by consent is not limited to situations in which a defendant, in one form or another, consents to jurisdiction in an ongoing action.  ?
4. Bremen v. Zapata Off-Shore Co.
5. Parties will draft an express agreement to submit to personal jurisdiction.
6. Critical issue is whether or not parties were in a position to negotiate.  Are these sophisticated businesspersons?  The contract is or is valid, contract adhesion.  

7. Forum-selection clauses shift the forum advantage in favor of D.  PJ dilemma is reversed – the D now hales an unwilling and unsuspecting P into a distant foreign forum.  Yet, because PJ has always been D oriented, even to the exclusion of P role in the litigation, no due process rights or review attach to the assertion of PJ over a P.
8. Choice of forum –Carnival, Breman, BK v. Rudzewitz.

9. Does this mean anyone who gets on a cruiseship can hail the company into their respective state court.
10. Point: The court is very unwilling to intervene on PJ in contract cases

G. Jurisdictional Reach of the Federal District Courts

1. As a matter of due process is there something different between state and federal court.

a) If it is a diversity case it may matter.

b) In a federal question case you deal with federal law which means it will apply more or less the same in any state.  problem is you still have convenience problem.

2. Where does the issue of federal jurisdiction come from?

a) Are all states subject to Federal Law (unlike Pennoyer and law is limited to state boundries).

b) Although we have a national system they are located within state.  There is a matter of legal interpretation within states.  There are important differences, the authority is actual teritorial.  We do still have this due process that arguably covers these same defendants who would assert due process in state court.  The D in california who has to defend himself in MD still has the same inconveniecnes as if it were a state court issue.

3. Rule 4

a) Articluates Fed Court system aquiescence to the dimenstions of state court jurisdiction.

b) The meat – 4K – by addressing teritorial limits….courts have 

(1) 4K1a – we give authority to extend service of process to the reach of what a state would do under their law.

(2) K1B – unique to fed system – the 100 mile bulge rule – b/c federal rules provide opp to join people in lawsuits, none of that would make sense if you couldn’t reach those folks in fed court – this creates an extra 100 miles from the pkace where summons issued – this is on top of state jurisdiction.  The 100 mile bulge rule.

(3) Think tri-state areas.

(4) K1C interpleader – a device that allows court dto bring in multi. claimaints to some piece of money like ins. proceeds.  In order to make interprleader work the rules permit natiowide service.

(5) K2 – Any D not subject to jurisdiction within a state.

4. We can get that for diversity but does it matter in a fed question cse?

5. Highlights:

a) plaintiff is responsible for service

b) service may be affected by any party who is at least 18 y.o.

c) waiver amendments to rule were provided to simplify process for p.  further, To avoid d avoiding servies.  A d who waives doesn’t object to venue or jurisdiction.  Just waiving the summons.

d) If the D is notified of the litigation to avoid the costs, the D can notify P it will waive.

e) 4A Shall be accompanied by copy of complaint.  Informs D of consequences of not complying.  

f) They have created an incentive for D’s to waive in that they get to return an answer to complaint 60 days instead of 20 (20 right?).

g) 4E if you don’t waive, then you have to look at state law of service.

h) 4F – by any internationally agreed means of service or applicable international agreement.  stick with A – in the manner prescribed by law.

i) Hague convention – only a few people actually signed on.

6. P 177

a) Omni Decision

(1) overruled by 4K2.  Where it is a federal question case and a D would not meet min contacts of any state then you can serve them.

b) Note 3 think through as practice – who bears the burden of proof o the 4K2?  PRACTICE – EXAM

(1) Courts are split, but see 7th circuit opininon

(2) For a large Defendant it may matter because if they say one state then they will always be held to that particular state.

c) Note 4 – why does the Fed Court do a state min. contacts analysis. and not a fed contacts.  Goes into note 5.

7. How to collaterally attack – 181

(1) Baldwin v. Iowa – MENTIONED 3X– no second bite at the apple
(a) Respondent attempted to attack a judgment rendered against it, which it had previously made a special appearance.  The motion for lack of PJ was overruled and resp. failed to plead on merits, judgment by default.  Public policy dictates that there be an end to ligtigation – 182 – mentioned in 2 classes.
(b) Court said

(i) Public policy dictates that there be an end of litigation; that those who have contested an issue shall be bound by the result of the contest; and that matters once tried shall be considered forewever settled as between parties.  
(c) The Baldwin opinion repeats the established rule that a D who makes no appearance whatsoever remains free to challenge a default judgment for want of PJ.
(d) However, no second bite of the apple.
(2) (not sure if this belongs here but important).  Limited appearance allows D to appear in a QIR to defend interest in attached property wihtout submitting to full in personam jurisdiction of court.  Without this provision, a defendant would have to chose between appearing – and risking an in personam judgment in excess of value of attached property – or not appearing and suffering the forfeiture of his property.

H. 
IR and QIR - Less important today then used to be, but not irrelevant.  Over property not person.  Much rather get IP.  Not just real property, might be anything – pot of money, atch etc.

1. In Rem 

a) dispute is over who owns property (also QIR type 1).

b) Use courts as jurisdication basis 

2. Quasi in Rem –(type II)

a) Dispute/claim has nothing to do with ownership.  We know D owns it.  Pennoyer is perfect example.  Underlying case of Mitchell suing Neff over a contract.  Neff left real property in OR and that was used as juris. basis.  lawsuit had nothing to do with land.  QIR is OK if court seizes property at outset of litigation.

b) Today two step analysis

(1) statute

(a) the statute is an attachment statute – not the long arm.  every state has them.  Court can seize or attach property that is in forum.  

(b) constitutional test – const. propriety – pennoyer said you just need to seize or attach at outset.  At harris v. Balk they extended that beyond real property

(c) Shaffer v. Heitner 1977 held that for the const. test of IR and QIR, you must assess whether D, not peroperty , has min. contacts with forum.  Says in sweeping lang. analysis is min. contacts test. not enough to attach property at oustet (as in Penn and Harris).  Harris is essentually overruled.  Shaffer is sweeping and there is some questino as to whether it is that sweeping when it comes to In Rem.  What is clear after Shaffer is that for QIR there is no wuestion that the presenece of property is not enough.

X. Notice and Opportunity to be Heard - DPC requires d be given notice and chance or opp to be heard.

A. Rules of service of process – Federal Courts - FRCP 4

1. Notice in regular lawsuit we talk about serving a D.

a) Process consists of the summons and a copy of the complaint.

b) Summons is official court notice, signed by copurt – official gov’t notice – 4a and 4b tells you what goes in.

c) Service can be made by any non party who is at least age 18.  Very liberal rule 4c2.  In some states it must be an officer.  Not so in Fed court.

d) How do we serve an individual – start with 4e2 and work to 4e1.  

(1) 4e2 three choices

(a) personal service – walk up and hand it – can be anywhere in state.

(b) substituted serve – serving a substitute not D personally – it is OK if:

(i) it is at D’s usual abode or dwelling house.  very picky about where it happens.

(ii) must serve someone of suitable age and discretion. who resides there.  No babysitter, but butler will work.  magic age – just suitable age and discretion.  Must reside there.

(iii) Serve the D agent.  Appted by contract, - Zuchent v. National Equip rental – read?  Non motorist statute is an example of ths.

(2) 4e1

(a) allows us to use any method for serving process that is alowed by state law.  Not just the state where fed court sits, but the state where fed process is served.  2 states – where state court sits and state of service.

e) Services of process on a corp.

(1) 4h – must serve an officer or mging or genearl agent of corp.  Does not include any employee.  Courts will say it is someone with sufficient resonsibility that we expect him to transfer important papers.   fuzzy line.

(2) 4e1 applies as well – can use state law methods as well.

f) Waiver by Mail – 4d

(1) Does not allow sop by mail, it is wavier of sop by mail.  You send the process and waiver form.  The D can waive.  No obligation to D.  If she does not return, then service is required.  Penalty is she may have to pick up tab and pay cost of service.

g) Geographic limits

(1) In CA where can we serve process.  4K1a says we can serve process throuout the state.  But also provides this  - a fed court can only serve outside the state, if a state court could.  That is why with PJ inquiry is the same as it is for fed.  State long arm statute is incorpoarted to exercise PJ out of state.

(2) Two narrow exceptions – 4K1b and 4k1c&d – exceptions are extremely narrow – the bulge rule – you can reach outside forum within 100 miles – but this is only for adding additional parties under 14 and 19, not regional D’s.

B. constitutional requirement for Notice

1. Mullane v. Central Hannover Bank 1950 SC

a) Notice must be reasonably calculated under all the circumstances to apprise the D of the suit. That is the Const. standard.  to let him know what is going on.  All the methods under 4 are OK – even if D does not get notice.  Say wife throws away notice – service is still constitutional.

b) One red flag – notice by publication – constructive notice – almost always doen in newspaper back page, small print – almost always invalid – rare it is reaonably calculated to give anyone notice of anything.  Remember reasonably calculated under all circumstances.  There are some cases where pub is oK.  Mullane upheld notice of pub, for those unidentifiable individuals.  It is a last resort..

C. Opportunity to be heard

1. A prejudgment seizure of property.  There 

a) Commercial trans.  A buyer purchases a refridge on installment plan.  If you fail to pay the seller wants to reposeess it.  In the old days often what would happen is seller would go to sheriff and the sheriff would go in and seize – often done without hearing or ntocei.  

b) Today series of cases that suggest certain factors and safeguards to protect D.  Problem is it is not clear how many ssafeguards are necessary.  Court has not stated core min. to uphold const. of seizure.  Five factors to protect D.

(1) P must give an affadavit of claim.  A sworn statement under penalty of perjury.

(2) P must show specific facts that she is entitled to possession.  Cannot be conclusory.

(3) Must get court order to seize property.  Not a sheriff or clerk where it got abused.

(4) P may be required to post a bond.  put money so if p is wrong D can be compensated.

(5) D gets a hearing on the merits at some point.  The D must be allowed to be heard, because maybe the D has a defense or didn’t miss the payment.

c) Not clear how many have to be present to uphold seizure.  

D. Opportunity to be Heard (220-244)

1. Two issues:
a) prejudgment attachment procedure. - Prjdg attach – some instances where one ought to be able to stabilize the situation before you offer full DP rights.
b) 2. Constitutiaonal and DPC - in what instances cajn you deprive an individual of proeprty without providng them their DP rights.
2. Defining the “opportunity” 
a) A D has an adequate opportunity to be heard when – in light of the interests at stake in the litigation – she is able to develop the facts and legal issues in the case.  
b) One common requirement is that the defendant must be informed of the action (notice) long enough in advance of the time when she is required to respond so as to allow her to obtain consel and perpare a defense - Roller v. Hollly (SC 1900)
c) Depending on the interests involved, a proper hearing may suffice, or a full trial may be required, or something in between may pass.
d) Federal Rule 12(a0 and state statutes genearlly allow Ds 20 days or more after service in which to respond.
e) The Warren SC extended due process protection to “New Property” – licenses, SS benefits, and govt jobs.
f) Goldberg v. Kelly held that the recipient of government-funded public assistance is entitled under the DPC to “the opportunity for an evidentiary hearing prior to termination” of benefits.  The court emphasized the importance of plaintiff’s private interest: “termination of aid pending resolution of a controversy over eligibility may deprive an eligible recipient of the very means by which to live while he waits.  The question of the kind of hearing that the DPC requires was thus linked to the nature of P’s interest.
g) Subsequent cases have raised DPC challenges to “provisional remedies” – temporary restraining orders, preliminary injuctions, pre-action attachments.

h) At common law, provisional remedies represented important exceptions to the ordinary requirements associated with the constitutionally mandated opportunity to be heard and were justified by the need for expedition and summary action.

i) Fuentes v. Shevin, SC US, 1972
(1) The central meaning of procedural due process has been clear “Parties whoe rights are to be affected are entitled to be heard; and in order that thy may enjoy that right they must be notified,” Baldwin v. Hale
(2) The right to notice and opp to be heard must be granted at a meaningful time and in a meaningful manner Armstrong v. Manzo
(3) For when a person has an opportunity to speak up in his own defense, and when the State must listen to what he has to say, substantively unfair and simply mistaken deprivations of property intrests can be prevented.

(4) No better instrument has been devised for arriving at truth than to give a person in jeopardy of serious loss notice of the case against him and opportunity to meet it.  Joint Anti-Facist Refugee Committee v. McGrath
(5) No later hearing and no damage award can undo the fact that the arbitrary taking that was subject to the right of procedural due process has already occurred.

(6) The minimal deterrent effect of a bond requiremtn by the statute is no replacement for the right to a prior hearing that is the only truly effective safeguard against arbitrary deprivation of property.

(7) Temporary Seizure

(a) A temporary nonfinal deprivation of property is nonetheless a deprivation in terms of the 14th Amendment.

(8) Partial Interst

(a) While appellants lacked full title, it is clear the appellants were deprived of possessory interests in those chattels that were within the protection of the 14th Amendment.

(b) The 14th Amendment’s protection of property has never been interpreted to safeguard only the rights of undisputed ownership.  Rather it has been read broadly to extend protection to “any significant property interest”

(c) The right to be heard does not depend upon an advance showing that one will surely prevail at the hearing (even assuming that the appellandts had fallen behind in their installment payments, and that they had no other valid defenses, that is immiterial here).

(9) Examples where DPC is not Applied – seizure without notice is allowed. (ex. health dept protecting the public interest because of food positiong).
(a) In limited situations (only 3 cases) the court allowed outright seizure.

(i) the seizure has been direcly necessary to secure an important governmental or general public intrest.

(ii)  special need for very prompt action.

(iii) The state has kept strict control over its monopoly of legitimate force; the person initiating the seizure has been a government official responsible for determining under the standards of a narrowly drawn statute, that it was necessary and justified in the particular instance.

(b) The court has allowed summary seizure of property to collect the internal revenue of the US, to meet the needs of a national war effort, to protect against the economic disaster of a bank failure, and to protect the public from misbranded drugs and contaminated food.

(c) There may be cases in which a creditor could make a showing of immediate danger that a debtor will destroy or conceal disputed goods.  But the statutes before us are not narrowly drawn to meet any such unusual condition.

(10) Can DP be waived?

(a) For a wavier of constituational rights in any context must, at the very lest be clear.

(b) Terms were small type and unaccompanied by any explanations clarifying their menaing.  Further they included nothing about the waiver of a prior hearing.

(11) Dissent by Jst. White

(a) In these typical situations the buyer-debtor has either defaulted or he hasn’t.

(b) The likelihood of a mistaken claim of default is small to justify a broad constitutional requiremtn that a creditor do more than the typical state law requires and permits him to do.

j) Sniadach v. Family Finance Corp, 1969

(1) Struck down a WI prejudgmen wage garnishment procedure as violative of due process guarantees.
(2) A prejudgment garnishment of the WI type is a taking which may impose tremendous hardship on wage earners with families to support.  Until a recent act of Congress, which forbids discharge of employees on the ground that their wages have been garnished, garnishment often meant the loss of a job.  Over and beyond that was the great drain on family income.
k) Mitchell v. W.T. Grant Co, 1974
(1) How is Mitchell different from Fuentes?

(a) Judge issues writ in Mitchell unlike clerk in Fuentes

(b) In Mitchell you need to provide specific facts alleged in some kind of affadavit or sworn statement.

(c) Debtor is entitled to immediate dissolution and burden is on creditor.  

(d) Facts to obtain writ are narrowly defined in Mitchell and the facts (above) lead to a difference from Fuentes.
(e) Documentary proof is suited for questions of the existence of a vendor’s lien and the issue of default.

(2) There is far less danger here that the seizure will be mistaken and a corresponding decrease in the utility of an adversary hearing which will be immediately available in any event.
l) North Georgia Finishing Inc. v. DiChem Inc, 1975   Jst. White again.
(1) It is not clear that all state processes are differnet.  Does the judge do something different than the clerk?  DiChem and Snidech may be in a different category because of wages – livelihood as opposed to other things such as HH goods.

(2) In LA there is a seriousness implied in the facts and the judge requirement.  What is the goal here – Minimizing inappropriate claims or claims in error.

(3) Does Fuentes challenege in rem jurisdiction?  no because the court does not make a final say.  Here it is can the court take something from someone and hold it until the proper rights are determined.  This is not giving it away or the authority of the court to decide who gets it - in rem.
m) Connecticut v. Doehr, SC US 1991
(1) Issue: Whether a state statute that authorizes prejudgment attachment of real estate:
(a) without prior notice or hearing
(b) without a showing of extraordinary circumstances, and
(c) without a requirement that the person seeking the attachment post a bond, satisfies the Due Process Clause of the 14th Amendment.
(2) What process must be afforded by a state statute enabling an individual to enlist the aid of the State to deprive another of his or her property by means of the prejudgment attachment or similar procedure.
(3) Facts: CT law authorizes prejedg. attach. of real estate without affording prior notice or the opportunity for a prior hearing to the indiv. whose property is subject to the attachment. 
(a) “upon verification by oath of the P or of some cometent affiant, that there is probable cause to sustain the validity of the p’s claims and that the prejudgment remedy requested is for an attachment of real property.”
(b) P submitted a five sentence affidavit in support of application that concluded: “In my opinion the foregoing facts are sufficient to show that there is probable cause that judgment will be rendered for the plaintiff.”
(c) On this submission the judge found “probable cause” to sustain P claim and order the attachment on D home.
(d) Only after sheriff attached property did D receive notice of the attachment.  He had also not yet been served with the complaint.
(4) Precedent:
(a) Mathews v. Eldridge, 1976
(i) Drew upon Sniadach, Fuentes, Mitchell, and Di-Chem to determine what process is due when the government itself seeks to effect a deprivation on its own initiative.
(ii) Threefold inquriy requiring consideration of:

(a) the private interest that will be affected by the official action.

(b) the risk of an erroneous deprivation of such interest through the procedures used and the probable value, if any, of additional or substitute safeguards; and

(c) the Government’s interest includeing the function involved and the fiscal and administrative burdens that the additional or substitute procedural requirement would entail.

(b) Here the inquiry is siminlar but focus is different.  The relevant inquiry requires consideration of:

(i) the private interest that will be affected by the prejudgment measure

(ii) an examination of the risk of erroneous deprivation through the procedures under attack and the probable value of additional or alternative safeguards; and

(iii) (in contrast to Matthews), principal attention to the interest of the party seeking the prejudgment remedy, with, nonetheless, due regard for any ancillary interest the government may have in providing the procedure or forgoing the added burden of providing greater protections.
(5) What troubles the court the most?  This is not the kind of case that lends itself to ex parte review.  There are no documentes in this case like an installment plan contract.  This is a tort claim and not the kind of case a judge can issue a writ without any alternative account.

(6) Statute requires probable cause to sustain validity of the claim

(a) likelihood of P prevailing underlying claim

(b) A subjective good faith belief it will win.

(c) There is sufficient facts for claim to sustain a motion to discmiss..

(7) This is different from other cases where judge issues a writ based on affadavit.

(8) Here the connection is so attenuated and the court finds the procedure insufficient.
(9) Reasoning

(a) First

(i) The property interests that the attachment affects are significant.  

(ii) Attachment, clouds title, imparis ability to sell or alientate the propert, taints credit raiting, reduces chance of obtaining a home equity loan or additional mortgage.  

(iii) Further, the SC cases show that even the temporary or partial impairments to property rights that attachments, liens, and similar encumbrances entail are sufficient to merit due provess protection.

(b) Second

(i) By definition attachment statutes premise a deprivation of property on one ultimate factual contingency – the award of damages to the P which the D may not be able to satisfy.  

(ii) For attachments before judmgent, CT mandates that this determination be made by means of a procedural inquiry that asks whether “there is probable cause to sustain the validity of the P’s claim”  

(iii) The stateute presents too great a risk of erroneous deprivation under any of these interpretations.  

(iv) Permitting a court to authorize attachment merely because the P believes the D is liable, or because the P can make out a facially valid complaint, would permit the deprivation of the D’s property when the claim would fail to convince a jury, when it rested on factual allegations that were sufficient to state a cause of action but which the D would dispute, or in the case of a mere good-faith standard, even when the complaint failed to state a claim upon which relief could be granted.

(v) CT points out that the statute also provides an “expeditious post attachment adversary hearing; notice for such a hearing; judicial review of an adverse decisionl  and a double damages action if the original suit is commenced without probable cause.

(vi) Similar considerations were present in mitchell but Mitchell, the P had a lien to protect, the risk of error was minimal because the likelihood of recovery involved uncomplicated matters that lent themselves to documentary proof and plaintiff was to put up a bond.  None of these factors diminishing the need for a predeprivation hearing is present in this case.  It is true that a later hearing miht negate the presence of probable cause, but this would not cure the temporary deprivation that an earlier hearin might have prevented.

(c) Third

(i) The interests of the P are too minimal to supply such a consideration.  P had no existing interest in D real estate.

(ii) There was no allegation that Doehr was about to transfer or encumber his real estate or take any other action during the pendency of the action that would render his real estate unavailable to satisfy a judgment.  SC cases have recognized such a properly supported claim would be an exigent circumstance permitting postpoining any notice or hearing until after the attachment is effected.  Absent such allegations, the P interest in attachment does not jsutify the burden on D ownership rights without a hearing to determine likelihood of recovery.

(d) Finally the state cannot seriously plead additional financial or administrative burdens involving predeprivation hearings when it already claims to provide an immediate post-deprivation hearing.

(10) On posting a bond

(a) SC has repeatedly recognized the utility of a bond in protecting property rights affected by the mistaken award of prejudgment remedies.

(b) The conclusion that a bond excuses the need for a hearing or other safeguards is unconvincing for it ignores certain harms that bonds could not undo but that hearings would prevent.

(c) The necessity for at least a prompt post attach hearing is self evident because the right to be compensated at the end of the case is inadequate to redress harm inflicted and that could have been avoided had a pre attach hearing been held.

(d) Inconveniences include: an individual with an immediate need to sell a property;  home equirty loan, credit rating, mortgage placed in default.

(e) how about needing to use house or an attached bank acct as collateral to pay for adequate representation.  also, even if they lose, don’t they have right to come up with money as they chose (even if it means selling the house?)

(f) Reliance on a bond does not sufficiently account for the harms that flow from an erroneous attachment to excuse a State from reducing these risks by means of a timely hearing.

(g) If a bond cannot serve to dispense with a hearing immediately after attachment, netiher is it sufficient basis for not providing a preattachment hearing in the absence of exigent circumstances even if in any event a hearing would be provided a few days later.  The reasons are the same: a wrongful attachment can inflict injury that will not fully be redressed by recovery on the bond after a prompt postattachment heraing determines that the attachment was invalid.

(11) Dissent notes the attacment does not deprive the D of the use or possession of the property.

n) Matthews v. Eldridge, 1976
(1) Court held that government could terminate SS disability benefits without first affording the recipient an opportunity to challenge the adverse decision.  A post-termination hearing was constitutionally sufficient, the Court explained, given the balance of three factors:

(a) the private interest that will be affected by the official action

(b) the risk of an erroneous deprivation of such interest through the procedures used, and the probably value, if any of additional or substitute procedural safeguards

(c) the Government’s interest, including the function involved and the fiscal and administrative burdens that the additional or substitute procedural requirement would entail.

o) Richmond Tenants Organization Inc, v. Kemp, 1992
(1) The P challenged the Forfeiture Project designed to utilize forfeiture procedures to evict drug offenders from public housing without notice or hearing.  Court concluded that in the absence of exigent circumstances DPC requires notice and hearing.
(2) Where the court looks at housing or wages, they take a very strong concern regarding livlihood.
(a) While the level and type of drug trafficking in a particular location might amount to exigent circumstances warranting a summary eviction, the mere use or possession of narcotics would not in every case constitute an extraordinary situation permitting federal law enfocement officers to summarily remove all persons occupying the houseing unti where the activity had occurred.
p) Patterson v. Cronin, 1982
(1) P car had been booted.

(2) Applying the Mathews factors the court found that the governmental interest in enforcing parking ordinances was important enough that a hearing prior to immobilization was not constitutionally mandated-provided that a hearing procedure was available after the immobilization.

XI. SUBJECT MATTER JURISDICTION
A. Federal courts have limited subject matter jurisdiction as set out in Art. III sect. 2. 
B. FEDERAL QUESTION: 
1. Article III, Section 2 Constitution extends judicial power of the US “to all Cases, in Law and Equity, arising under this Constitution, the Laws of the United States, and Treaties made, or which shall be made under their Authority.”

2. Current grant of FQJ is set out in 28 USC § 1331. The district courts shall have original jurisdiction of all civil actions arising under the Constitution, laws, or treaties of the United States.  This presumably permits the Supreme Court to confine itself (insofar as an such distinction can be drawn) to the solving of new problems rather than the policing of old solutions, without the loss that might otherwise be entailed in the effectuation of national rights.

3. A suit arises under the Constitution and laws of the United States only when the plaintiff’s complaint shows that it is based upon those laws or that Constitution.  A suggestion of one party, that the other will or may set up a claim under the Constitution or laws of the US, does not make the suit one arising under that Constitution or those laws, Louisville & Nashville R. Co. v. Mottley, Supreme Court US, 1908
4. A plaintiff will not be allowed to conceal the true nature of a complaint through artful pleading.  Bright v. Bechtel Petro, Inc (9th Cir. 1986
5. *************************************************************
6. Congress also has enacted special jurisdictional statutes authorizing the federal courts to hear particular kinds of federal claims (for example 28 USC §1338 patent, trademark and unfair competition claims).

a) Holmes “creation” test – a suit arises under the law that creates the cause of action.  T.B Harms Co. v. Eliscu borrowing from American Well Works. Co. v. Layne & Bowler Co explains (or justifies) the taking of federal jurisdiction in areas that arise under federal law (e.g. copyright and patent infringement actions, both clearly authorized by the respective federal acts are thus unquestionably within the scope of §1338.)  

(1) It provides Fed. jurisdiction on suits that may only turn on a point of fact and require absolutely no consturction of federal law.

(a) bankruptcy §1334

(b) patents and copyrights §1338(a)

(c) actions against foreign consuls and vice-consuls §1351

(d) actions to recover a fine, penalty, or forfeiture under federal law §1355
(e) actions involving certain seizures §1356
b) Shoshone Mining Co. v. Rutter
(1) Congress established a system allowing miners to patent their claims, but the statute provided that the right to possession was to be determined by the local customer or rules of miners in the several minin districts.  Thus an action brought under this statute was not arising under federal law.
c) The Declaratory Judgment Act, 28 USC §§ 2201-02 allows the federal court to issue a judicial declaration of “rights and other legal relations” releif (asks the court to rule on something) to an interested party in a case of actual controversy within its jurisdiction.

(1) To sanction suits for declaratory as within the jurisdiction of the District Courts merely because, as in this case, artful pleading anticipates a defense based on federal law would contravene the whole trend of jurisdictional legislation by Congress, disregard the effective functioning of the federal judicial system and distort the limited procedural purposes of the Declaratory Judgment Act.  Skelly Oil Co v. Phillips Petroleum Co, 1950
C. DIVERSITY

1. Art III Sect 2 sets out minimal diversity of citizenship, “controversies… between citizens of different States.” 
2. § 1332 sets out “complete diversity” as deemed by CJ Marshall in Strawbridge v.Curtiss (1806).  The jurisdiction if any plaintiff is a citizen of the same state as any defendant, no matter how many parties are involved in the litigation.
3. There are two requirements to satisfy diversity

a) Citizens of different states 

(1) Mas v. Perry, US Court of Appeals, Fifth Circuit, 1974
(a) Diversity must be present at the time of filing complaint.

(b) A person’s domicile is the 1) place of his true, fixed and permanent home and principal establishment and 2) to which he has the intention of returning.

(c) A change of domicile may be effected only by two elemts: 1) taking up residence in a different domicile, and 2) having the intention of staying there.
(2) Determining domicile as a lawyer
(a) voting, driving – liscense & registration, taxes, faith, bank account, purchased property, employment
b) Amount in Controversy 28 §1332 (a) & (b)
(1) Must exceed $75K. (+ penny)  
(2) Plaintiff’s good faith claim governs unless it appears to a legal certainty that the claim is really for less than the jurisdictional amount. St Paul Mercury Indemnity Co v. Red Cab Co (1938)
(3) Aggregate

(a) In general single plaintiffs can aggregate claims against single defendants (1P v. 1D).

(b) Two plaintiffs may not aggregate if they have separate and distinct claims.  
(c) If there is a single indivisble harm (J&S d’s), plaintiffs may aggregate.

(d) In Zahn v. Internation Paper Co, 1973 – each person in the class had to meet the juridictional amount. Diversity at that time was for perposes of citizenship, one only looked at class representatives.

(e) Class Action Fairness Act of 2005 allows for aggregation of individual class member claims to determine whether the statute’s $5M A-I-C is satisfied with min. div.
(4) If punitive damages are permitted under the controlling law, the demand for such damages may be included in determining whether the jurisdictional amount is satisfied. A.F.A Tours, Inc. v. Whitchurch
4. Diversity cannot be made by collusion  -Kramer v. Caribbean Mills Inc. - collusion to get jurisdiciton §1359
5. May be brought up at any time - Capron v. Van Noorden, Supreme Court of US, 1804
6. ***************************************************************

7. The origin and purposes of diversity of citizenship
a) pro  
(1) concern of discrimination against out-of-state residents in state courts.

(2) availability of federal tribunal during nations formative period afforded some measure of security to investors developing the southern and estern portions of the country.  Concern that state courts were pro debtor.

(3) Federal Justices are appointed – and paid to be impartial whereas state judges are elected.

(4) Diversity jurisdiction implements the constitutional guarantee that the citizens of each state shall be entitled to all the privileges and immunitites of citizzens of the several states (US Cont. Art IV §2).

b) critics

(1)  cases cause congestion in fed courts

(2) requires the application of state law to substantive issues in diversity cases by federal judges.  State courts are considered authority on substantantive state law, and fed courts are performing an unneeded service in trying to follow state law.

(3) diminishes the incentives for state court reform -  professional groups avoid litigation in state court.through DJ.

(4) There have been long periods when federal courts were perceived to be rich people’s corts r defendant’s courts.

(5) Forum Shopping
8. §1332(c)(1) Corporation is a citizen where they are:

a)  incorporated and 
b) principal place of business. requires analysis – White v. Halstead Ind.
(1) nerve center test – where the corporate decision making happens.

(2) corporate activites or operating assets test – place of activity; where the corporation does more business on the whole than anywhere else, e.g. operating, accounting, and assets.

(3) total activity test – hybrid of the first two – Courts look at a totality of the circumstances.  If corporate activities are in more than one state, and nerve cetner is in one, it would seem likely for court to lean toward nerve center.
c) Insurer – place of business where insurer 

9. Estate of a decedent or Guardian of infant or incompatant – citizenship is determined by citizenships of decendent, infant or incompatant.

10. Where is the citizenship of uninorporated (LLC). determined by citizenship of its members

11. Cases not heard in Fed that Fed court – divorces, custody, alimony, probate. p. 268-269.

12. Minimal Diversity - 2002 and 2005 Congress enacted two statutes expands the reach of DJ

a) §1369 catastrophic mass accidents that involve the deaths of many people .  Authorizes original Fed jurisdiction in any civil action arising from a single accident where at least 75 natural persons have died in the accident at a discrete location provided minimal diversity exists between adverse parties and other conditions satisfied.

(1) Motivation is the single forum eliminates redundant litigation expenses and judicial resources.

(2) other condiions include “any 2 defendants reside in different states; substantial parts of the accident took place in different states; and a defendant resides in a state and substantial part of the accident took place in another state.
b) §1332 (d)(2)  and (d)(6) expanded jurisdiction – The act was passed in February an it remains to be seen if it reduces class action law suits. 
(1) Can aggreagate to reach 5M AIC
(2) minimal diversity
(3) (4) A DC shall decline to exercise juris under para 2 over a class in which greater than 2/3 of the members of all proposed plaintiff clses in the aggregate are citizens of the state in which the action was orig. filed
(a) Court is trying to get at issues of importance that go beyond state scope – national issues like product liability 
(b) Is not interested in a set of class actions in which most of the actions centered in a state.  
(c) Some state courts redily certified classes nationawise class actions in state courts – this is why 
13. Always assume that rules of diversity narrow court reach.
a) 28 §1332 is written to narrow diversity, not increase it.  See top of 245.  An alien….. – this is to give a foreign national a state domicile.
14. §1332(a)  in depth
a) Citizens of different States - Citizen of State A v. citizen of state B

b) Citizens of a State and citizens or subjects of a foreign state - Citizen of State A v. Foreign National

c) Citizens of different States and in which citizens or subjects of a foreign state are additional parties - citizen of state A (FN) v. citizen of state B (FN)

d) A foreign state, as plaintiff and citizens of a State or of different states - Foreign State v. Citizen of State A or A + B.

e) In 1988 An alien admitted to the US for permanent residence shall be deemed a citizen of the state in which the alien is domiciled.

(1) Reasons for this is to remove the extra cases coming to the federal courts concerning FN.

(2) To restrict Fed. Court Jurisdiction.  To remove suits in which citizen of state A sues FN whos domiciled in state A.  To nullify the diversity set out in §1332(a)(2).

15. Dred Scott v. Sanford 
a) SC held that an individual challenging enslavement could not invoke diversity jurisdiction because a person descended from African slaves could not be a citizen of the United States.  
16. Rose v. Giamatti

a) Can’t add Ds to destroy diversity.

b) Rule 17
D. Supplemenal Jurisdiction Claims and Parties p 290-311

1. A valid claim shall be heard under §1367(a) Supplemental jurisdiction, if the claim forms “part of the same case or controversy under Article III of the United States Constitution.”  Claims that involve the joinder or intervention of additional parties is included in this section.

a) The state and federal claims must derive from a “common nucleus of operative fact.” United Mine Workers of America v. Gibbs SC US, 1966
2. However, if the original claim is founded on §1332 diversity of jurisdiction, the plaintiff, under 1367(b) shall not be allowed to bring a claim against anyone made a party under FRCP 14 impleader; 19 joinder; 20 permissive joinder; 24 intervention – all devices in which parties are added BY PLAINTIFFS, or over claims by persons joined as P under Rule 19 or 24, when exercising SJ over such claims would be inconsistent with jurisdictional requirements of §1332.
a) Subsection (b) restricts supplemental jurisdiction in diversity cases, by in effect, codifying the principal rationale of Kroger
3. 1367(b) does not apply when the anchor claim is a matter of federal question.

Although a claim may come in under 1367a,  1367 is a doctrine of discretion, not of plaintiff’s right.  Thus, the district court may decline to exercise SJ under 1367(c) if

a) the claim raises a novel or complex issue of State law,

b) the claim substantially predominates over the claim or claims over which the district court has original jurisdiction

c) the district court has dismissed all claims over which it has original jurisdiction, or

d) in exceptional circumstances there are other compelling reasonas for declining jurisdiction.

4. Does 1367 mirror concerns raised in Gibbs.  Anything in 1367 that is not in Gibbs..  Gibbs says needless decisions, and 1367 says novel or complex issue of state law.  Does exceptional circumstances exist in Gibbs?  No.  1367c and Gibbs are not mirror images.  Some courts say 1367 codifies Gibbs.

a) In Gibbs it says the power does not need to be exercised – it is a doctrine of discretion.  The wiggle room between the differences of Gibbs and 1367 is in C.
5. Amount in Controversy Questins.
a) Exxon Mobil Corp v. Allapattah Services 2005, The SC held 5-4 that “a federal court in a diversity action may exercise supplemental juris. over additional plaintiffs whose claims do not satisfy the minimum AIC req. provided the claims are part of the same case or controversy as the claims of plaintiffs who do allege a sufficient amount in controversy.
6. Unless a court properly invokes a §1367(c) category in exercising its discretion to decline to entertain pendent claims, supplemental jurisdiciton must be asserted.  Executive Software North America, Inc. v. United States District Court for the Central District of California US CoA 9th, 1994
(a)  “exceptional circumstances” cautions that bases for declining jurisdiction should be extened only if the circumstances are quite unusual – it should be the exception rather than the rule.

(b) Courts must ensure that the reasons identified as “compelling” are not deployed in circumstances that threaten this principle.

(c) The court must identify the predicate that triggers the applicability of the category (the exceptional circumstances), and then determine whether, in its judgment, the underlying Gibbs values are best served by declining jurisdiction in the particular case (the compelling reasons).
7. *************************************************************

8. If federal claims are dismissed before the trial, even though not insubstantial in a jurisdicaitonal sense, the state claims should be dismissed as well.  
9. Reasons for and against SJ
a) Its justification lies in considerations of judicial economy, convenience and fairness to litigants
b) Avoid piecemeal litigation “the whole tendency of our decisions is to require a plaintiff to try his whole cause of action and his whole case at one time.” Baltimore SS Co v. Phillips
c) Doesn’t dissuade litigants from federal system.  Plaintiffs will have to respond to two courts or they can decide to bring all claims into State court.   That increases the fact that state courts will be deciding issues of federal question.  

d) Instances where we want federal courts to find state law The closer the fit – where the federal law issue has been suggested by congress and the state law claim runs very close, we’d rather have the federal court decisding the state alw claim.
e) Relaxed joinder rules provide a context in which P&D can manipulate the party structure in order to have claims heard in Fed district court that they could not bring in.  Claims against people you don’t really want to sue but you know that person will bring in the person you want to sue.

f) Danger of this is is that it may violate statutory jurisdiction

10. Reasons to deny jurisdiction under 1367c

a) Needless decisions of state law should be avoided both as a matter of comity and to promote justice between the parties, by procuring for them a surer-footed reading of applicable law.

b) If it appears that the state issues substantially predominate, whether in terms of proof, of the scope of the issues raised, or of the comprehensiveness of the remedy sought, the state claims may be dismissed without prejudice and left for resolution to state tribunals.

c) There may be reasons independent of jurisdictional considerations, such as the likelihood of jury confusion in treating divergent legal theories of relief, that would justify separating state and federal claims for trial.
11. United Mine Workers of America v. Gibbs SC US, 1966
a) Once it appears that a state claim constitutes the real body of a case, to which the federal claim is only an appendage, the state claim may fairly be dismissed.

(1) Pendent jurisdiction exists whenver there is a claim arising under Federal Law and the relationship between that claim and the state claims made in the complaint permits the conclusion that the entire action before the court comprises but one constitutional case.

(2) The state and federal claims must derive from a common nucleus of operative fact. 
(3) Pendent Jurisdiction - need not be exercised in every case in which it is found to exist

(a) is a doctrine of discretion, not of plaintiff’s right

(b) Its justification lies in considerations of judicial economy, convenience and fairness to litigants

(c) if these are not present a federal court should hesitate to exercise jurisdiction over stateclaims, even though tbound to apply state law to them. Erie R. Co v Tompkins
(d) Needless decisions of state law should be avoided both as a matter of comity and to promote justice between the parties, by procuring for them a surer-footed reading of applicable law.

(e) If federal claims are dismissed before the trial, even though not insubstantial in a jurisdicaitonal sense, the state claims should be dismissed as well.  

(f) If it appears that the state issues substantially predominate, whether in terms of proof, of the scope of the issues raised, or of the comprehensiveness of the remedy sought, the state claims may be dismissed without prejudice and left for resolution to state tribunals.

(g) There may be reasons independent of jurisdictional considerations, such as the likelihood of jury confusion in treating divergent legal theories of relief, that would justify separating state and federal claims for trial.
12. Aldinger v. Howard, US SC 1976
a) Before a federal court may exercise pendent party jurisdiction it must satisfy itself that Congress “has not expressly or by implication negated its existence”

b) A court may not violate a Congressional statute 

c) This differs from Gibbs in that you are bringing in another party. 
13. Owen Equipment & Erection Co. v. Kroger, US SC 1978
a) During the course of the trial it was discovered that Owen’s (a party added in an amended complaint) princiapal place of buisiness was in the same state as P Kroger.  Owen moved to dismiss based on lack of SMJ and the SC dismissed.

b) Claim stems from common nucleus of operative facts.  But neither the convenience of litigants nor considerations of judicial economy can suffice to justify extension of the doctrine of ancillary jurisdiction to a plaintiff’s cause of action against a citizen of the same State in a diversity case.  To allow the requirement of complete diversity to be circumvented as it was in this case would simply flout the congressional command.
c) Finley v. United States, US SC 1989 Jst Scalia
(1) Scalia says fundamental difference between pendent party and pendent claim.  Scalia is interpreting it strictly – and he thinks that Gibbs is wrong.  Aldinger indicated that the Gibbs approach would not be extended to the pendent-party field, and we decide today to retain that line.

(2)  “All our cases have held that a grant of jurisdiction over claims involving particular parties does not itself confer jurisdiction over additional claims by or against different parties.”

(3) Dissent by Jst. Stevens 

(a) Points out that Aldinger was decided on the fact that joining the municipality would have violated a Congressional statute, not that “the Gibbs approach would not be extended to the pendent party field”.
E. REMOVAL
1. Theory behind removal 

a) protects non-res. defendant

b) access to fed jurisdiction 

c) takes away P right to chose his own forum.

d) gives D opportunity to go to an established well trusted venue.
2. §1441 Removable actions

a) Any civil action brought in state court where DC have orig. juris. may be removed by the D.

b) An civil action founded on a claim “arising under” is removable.  Any other such action shall be removable only if none of the parties joined and served as defendants is a citizen of the State in which such action is brought.

c) The entire case may be removed and the DC may determine issues, and in its discretion remand matters in which state law predominates.

d) Any civil action brought in a state court against a foreign state may be removed to DC and will be treied by bench.

e) …

f) D can remove a case even if the state court lacks jurisdiction ofver hat claim.

3. §1445 Nonremovalbe actions

a) civil action against a RR

b) civil action under workmen’s comp laws

c) civil action under section 40302 of Violence Against Women Act of 1994
4. §1446 Procedure for Removal

a) File Rule 11 – a short and plain statement of the grounds for removal, together with a copy of all process, pleadings and orders served upon such D.

b) D has 30 to file ‘notice of removal’ after receiving either the indtial pleading or service of summons.  If initilal pleading is not removalbe, D has 30 days from the point it can be ascertained that the case is or has become removalbe.  A case may not be removed under 1332 after more than 1 year of the commencement of the action.

c) …[referrs solely to crim matters]

d) D shall promptly give written notice with all parties and the State clerk.  State shall proceed no further until it hears from DC

e) If D are in custody, DC shall issue writ of habeas corpus and the mashall shall take custody.

5. §1447 Procedure after Removal

a) DC may issue orders to bring before it all parties

b) DC may require moving party to get records or may file a writ of certiorari to get it

c) P must file its ‘motion to remand’ the case on any defect other than lack of SMJ must be within 30 days to fed court after filing notice of removal.  If at any time before final judgment it appears that the DC lacks SMJ the case shall be remanded.

d) An order remanding a case to state court is not reviewable on appeal or otherwise except an order remanding a case from which it was removed pursuant to §1443 (civil rights).

e) If after removal the P seeks to join additional D’s whose joinder would destroy SMJ, the court may deny joinder, or permit joinder and remand the action to the state court.

6. §1447(d) should be read narrowly – can appeal on Civil Rights cases and defect other than lack of SMJ.  You can ltigate the case at the state level and then get to the Supreme Court.  Why do they want to shut you down here on not being able to appeal SMJ.  There isn’t enough to anchor the appeal.  If the removal was inappropriate then the Federal Court has nothing to appeal from.  Rather than clog up the system with appealing these matters and if it continues to come up, it will get to the Supreme Court.

7. For the most part orders of the district court that fall short of ending the case are not appealable until after the trial on the merits.

8. As a general rule, matters of law cannot be appealed until matters of fact are concluded.
9. §1442 Federal officers

a) Any of the following persons may remove

(1) US or any agency, or any officer of US or agency suied in an official on individual capacity in action for the aprehension or punishment of criminals or collection of revenue.

(2) property holder whose title is derived from the officer

(3) Any officer of the courts of the US

(4) House of Congress

b) ?

10. §1443 Civil Rights

a) Any civil actions or criminal prosecutions may be removed by defendant when 

(1) Against any person who is denied or cannot enforce a right under any law providing for the equal civil rights of citizens or US or of all persons w/in the jursi. thereof.

(2) Any act derived from any law providing for equal rights or for refusing to do any act on the ground that it would be inconsistent with such law.
F. Challenging the SMJ of the Court – p 324-328

1. Direct Attack on a Court’s lack of subject matter jurisdiction

a) Lack of SMJ may be asserted at any time by any interested party as well as the court.

b) Generally a court should decide SMJ before anything else, because if it lacks SMJ it must dismiss

c) If a district court has a straightfoward PJ issue presenting no complex question of state law, and the alleged defect in SMJ raises a difficult and novel question, the court may turn directly to PJ. Ruhrgas AG v Marathon Oil Co, SC
d) the District Court has the ability to issue an injunctino in spite of determined SMJ (US v. United Mine Workers) and has the ability to impose sanctions even if it finds that it does not have SMJ on the case (Willy v. Coastal Corp) the order to impose santions does not assess the legal merits of the complaint.

2. Collateral Attack 

a) When a separate and new lawsuit is filed to challenge some aspect of an earlier and separate case.
b) Different than an appeal, which is a challenge to some aspect of a decision made in the same case.
c) Used in personal jurisdiction 
d) On a Judgment for lack of Subject Matter Jurisdiction

(1) If the absense of SMJ is overlooked in an original proceeding, judgment rendered by a court that lacked SMJ is void and null, there are complexities to this however.

(2) Des Moines illustrates that collateral attack is not always an available technique for challenging SMJ on a rendered decision.

(3) Section 10 of the first Restatement of Judgments stated that if the court in the original action determined that it had SMJ the permissibility of collateral attack depended on weighing a non-exclusive list of factors:

(a) the lack of jurisdiction over the SM was clear

(b) the determination as to jurisdiction deppended upon a question of law rather than fact

(c) the court was one of limited and not general jurisdiciton

(d) the question of jurisdiction was not actually litigated

(e) the policy against the court’s acting beyond its jurisdiction is strong.

e) The Restatement (Second) §§ 12, 69 states that a judgment is beyond collateral attack (regardless of whether the question was litigated) unless there are no justifiable interest of reliance that must be protected, and:

(1) The SMJ was so far beyond court’s juris. that hearing the case was a manifest abuse of authority; or

(2) Allowing the judgment to stand would substantially infringe the authority of another tribunal or agency of govt; or

(3) The judgment was rendered by a court which lacked the ability to bmake an adequately informed determination of a question concerning its own jurisdiction, and as a matter of procedural fairness the party seeking to avoid the judgment should have opportunity belatedly to attack the court’s SMJ.

(4) Restatement (Second) of Judgments generally permits collateral attack on the original court’s SMJ as well as on PJ and Inadequate notice, in default judgment situations.

f) Supreme Court’s dealings with problems of collateral attack:

(1) Chicot County Drainage Dist. v. Baxter State Bank (1940) – SC refused to allow parties who had notice but chose not to appear in original action and subsequently attempted a collateral attack on a judgment.  Applied general principals of res judicata – they had the opportunity to raise a question f invalidity but because they didn’t they are bound by the decree.

(2) Kalb v. Feuerstein (1940): SC allowed collateral attack (same day as Chicot).  State court confirmed a foreclosure sale while mortgagor’s petition under the Bankruptcy Act was pending in Bankruptcy court.  SC ruled mortgagor could collaterally attack the judgment in state court on the grounds that it infringed the authority of the bankruptsy courts.

(3) Durfee v. Duke (1963): MO Fed DC allowed collateral attack on the grounds that considerations of a territorial sovereignty outweighed the policies of res judicata.  The Nebraska court’s SMJ depended on whetehr the land was w.in Nebraska which was a factual issue.  Here a state court rules, and a collateral attack is made in the Fed courts.

(4) United States Catholic Conference v. Abortion Rights Mobilization(ARM) (1988): ARM brought a suit to revoke the tax-exempt status of the Roman Catholic Church.  USCC was swerved with a supoena to provide documents.  They refused and were fined for civil comtempt.  SC, ruled that there was excessive use of judicial power, that the courts must respect the limits of their authority, and held that a nonparty witness, US Catholic Conference, could challenge the court’s lack of SMJ in defense of a civil contempt citation.  
XII. Venue –PJ tells us which state.  SMJ tells us which court – fed or state.  Venue provides in which judicial district the civil action may be brought.
A. First Question – Is it FQ or PJ - §1391(a)=DIV and  1391(b) =FQ.  

1. a district where any D resides if all Ds reside in the same state.

a) It is reside – not citizenship.  We are concerned with residence – 

(1) determined by domicile

(2) for a corp – it is

(a) in all districts where it is subject to PJ  - §1391(c)

(b) Broad definition of resident and different than citizenship.  Ford is a citizen of two states, but it is a resident of every district in the US because it does business everwhere.  

2. any district where a substantial part of the claim arose.

3. §1391 ab3  only applies if there is no district anywhere that isn’t covered by the first two.  

a) a3 – DIV – distrcit where any D is subject to personal Jurisdiction at time the action is commenced.  (Contacts analysis would be relevant to the venue question – service would not be enough)
b) b3 – FQ  a judicial district in which any defendant may be found (and served)
4. Under Rule 12 you can move to dismiss under venue.  If the court dismisses for improper venue and it dismisses for venue, the court will require waiver of statute if it may be an issue.  It will then get transferred.  
5. Derivative venue refers to “venue over a particular claim or party that is derived from venue over some other claim or party in the same lawsuit – venue that would not exist independent of the other claim or party.  Like Supp Venue. 
B. Transfer of Venue

1. Two transfer statutes.  In both of these THE TRANFEREE COURT MUST BE A PROPER VENUE AND MUST HAVE PJ OVER D.  must be indep true and cannot be waived.  

2. Interpretation of venue always carries caveat of P deference in selection of forum “The P choice of forum should be rarely disturbed, but not never”

3. §1404a –Tranferring from proper venue to another proper venue where it might have been brought..
a) look at convenience

b) the interest of justice

c) factors are common sense.  and up to judge

d) Argument in Hoffman v. Blaski SC says where the P didn’t have right to bring action inititally it is not appropriate to bring transfer.  (Hoffman argues broad interpretation of might have been brought because he would have waived PJ)

(1) Dissent says transfer is appropriate- important note here.

(a) the court says that the claim could have been brought there because D could have waived PJ.  When D seeks transfer he waives objections to be sued in IL.

(b) This is not a problem because the convenience and justice factors would preclude transfer.  So D is not necessarily in control.

(c) Concern here – that there would be discrimination against P.  D would be in control.  I’ll submit to IL so let’s go.

4. §1406a – where the transferor is an improper venue.

a) You can transfer or dismiss.

5. Under both Transferee must have 2 factors from above – proper venue and PJ
6. What is transfer of venue supposed to avoid?

a) Inconvenience to D and discrimination to D.  There is always one more jurisdiction and if the selection of jurisdiction is oppresive to D.

b) Can you make this argument for Hoffman?  No – Hoff is a TX resident.

7. In diversity cases, the SC held that the law applicable in the transferor forum follows the transfer, Van Dusen v. Barrack  
a) Those who favor application of the Van Dusen rule to federal-law claims argue that “the diverging interpretations of law among the circuits” that litigants are able to exploit through a transfer of venue.”
b) *********************************************************
8. DC Circuit has held that the law of the transferor forum on federal question merits close consideration but does not have stare decisis effect in a transferee forum situated in another circuit.

9. Explanations other then venue for high win rate in transfer cases?

a) law stays with transferor forum.

b) Exposes fallacy of federal court system acting as one.  Really 11 different systems.

c) Aside from venue what else could explain win rate?

(1) Anything not associated with transfer itself?

(2) procedural law?
C. Forum Non Conveniens (FNC) 

1. Forum non convenience are not transferred.  It is most often raised when one believes there is not an appropriate US venue where the suit should be litigated.

2. Dismissing only.  because transfer is impossible.  Other court is in another judicial system (other court is in another country).

3. Gulf Oil Corp v. Gilbert

a) Comon law doctrine provind judges with discretion.

b) P may not, by choice of inconvenient forum “vex, harass, or oppress” D by inflicting upon him expense trouble not necessary to is own right to pursue his remedy.  Unless the balance is strongly in favor of the D, the P choice of furm should rarely be disturbed.

c) Factors

(1) Private interest of the litigant

(2) ease of access to evidence

(3) availability of compulsory process for unwilling witnesses.

(4) cost of obtaining attendence for willing witnesses

(5) view of premises if relevant to action.

(6) enforciability of judgment.

d) Public interest factors

(1) There is local interst in having localized controversies decided at home.

(2) Appropriate in having a diversity trial in a forum that is at home with the state law that governs.

(3) Jury duty should not be imposed upon people of a community who have no relation to the litigation.

4. Piper Aircraft v. Reyno – SC 1981

a) Used Gilbert factors in figuring out whether to dismiss under FNC.  
b) It is important that alternative forum exists and D’s say they’ll agree to one.

c) Adequacy of the remedy in the other court should not be given much weight.
XIII. ERIE AND ASCERTAINING APPLICABLE LAW
A. Rules of Decision Act 28 USC § 1652 (the new version of Section 34 of Judiciary Act)

1. The laws of the several states, except where the Constitution or treaties of the US or Acts of Congress otherwise require or provide, shall be regarded as rules of decision in civil actions in the courts of the US, in cases where they apply.

2. Directed at Federal Courts sitting in diversity.

B. The first step to look at is whether there a federal rule of civil procedure on point. – is there one that governs this issue?  To answer this question the court hasn’t given us a clear direction that helps us figure it out. 

1. If yes? 
a) the next question is whether the federal rule is valid under the Rules Enabling Act - §2072 (“such rules shall not abridge, enlarge or modify any substantive right”)
(1) Yes? If it is on point and fits under REA it is a matter of fed law.

(2) No?  SC has never found one of the FRCP’s to be invalid.  Good reason for it – the SC writes them.

2. If no? Then there are three things to look at.
a) Outcome determination – Guarenteed Trust v. York 
(1) York tells us you have to apply state law when failing to do so would result in a different outcome and we want the outcome in fed and state court to be the same.  York says “fed court sitting in diversity is ust another state court.  Problem with York is that any rule is outcome determinative.

b) Balance the interests – Byrd v Blueridge 1958 
(1) Substantive state law is applied unless the fed system has an interest in doing it differently.  Problem with Byrd is SC never really tell us much about this balance.  Byrd exists as a pushback against York when there is NOT a federal rule on point.  Byrd says Fed is not just another state court.  The fed courts have their own characteristics and needs.  The fed system is an independent system and an essential characteristic of the system.  

(2) Importance of recognizing this isn’t a conflict with the 7th 
(a) It was decided because outcome was not determinative.

(b) Expressed a federal court interest.
c) Twin aims of Erie – actually comes from Hanna and was technically dicta in that case.

(1) Avoid forum shopping

(2) Avoid inequitable adminsitration of law.

(3) Ask this – at the outset of the case, if the Fed court ignores state law on this issue, will it cause litigants to flock to federal courts.  If so, this promotes forum shopping and inequitable admisitration of law (because instate D cannot access ded law through removal).

d) Gasperini – 1996 had a great chance to work these together, but Gasperini blew it and does not give us much guidance.
e) ************************************************************

C. Swift v. Tyson
1. Concluded that the Act commanded fed courts to only follow the statutory law.

a) “The laws of a state are more usually understood to mean the rules and enactments promulgated by the legislative authority therof, or long established local customs having the force of laws.”

2. (From Erie) Swift held that federal courts exercising jurisdiction on the ground of diversity of citizenship need not, in matters of general jurisprudence, apply the unwritten law of the state as declared by its highest court; that they are free to exercise an independent judgment as to what the common law of the state is – or should be.

3. Reason - govt was seeking greater uniformity and stability in interstate commerce and wanted to encourage out of state investment.  Helped simplify law and encourage nationalist goals of govt

D. Erie R. Co. v. Tompkins, SC 1938 – tort action RR hits guy walking
1. “The outcome of the litigation in the federal court should be substantially the same, so far as legal rules determine the outcome of a litigation, as it would be if tried in a State court.” 
2. Famous quote from Erie - “There is no federal general common law.  Congress has no power to declare substantive rules of common law applicable in a state whether they be local in their nature or “general” be they commercial law or a part of the law of torts.”

3. Erie is critical because it articulates the policy concerns.  The courts after Erie  try to adopt their cases to the Erie-Hannah policy/suggestions.
a) Experience revealed political and social defects.

(1) Persistence of state courts in their own opinions on questions of common law prevented uniformity; and the impossibility of discovering a satisfactory line of demarcation between the province of general law and that of local law developed a new well of uncertainties.

(2) Swift v. Tyson introduced grave discrimination by noncitizens against citizens.  it made rights enjoyed under the unwritten “general law” vary according to whether enforcement was sought in the state or in the federal court; and the privilege of selecting the court in which the right should be determined was conferred upon the noncitizen.

(3) Concern about citizens availing themselves to another state to remove case to fed court.

(4) The way in which state law is created (either by legislature or statute) is not a federal concern (except as delegated by the constitution).

(5) Any interference is an invasion of the authority of that states to make its own decisions.
(6) Applying Swift invaded rights reserved by the constitution.  But there is Criticism why this was not a 10th amendment case – The powers not delegated to the United States by the Constitution, nor prohibited by it to the States, are reserved to the States respectively, or to the people.
(a) Congress only has power to make statutes regarding constitutional issues – they can’t usurp State power.

(b) Congress has rights to create these courts and divest them with power – now see 10.  Then you go to Rules of Decision Act.  The 10th doesn’t help you because it could be constued that “power” in the 10th is given to fed courts in Art. III.   The biggest problem is the language in Rules of Decision Act could go either way.  There are 10th Amend underpinnings.

E. Guaranty Trust Co. v. York,  SC 1945
1. Statute of limitations issue.

2. Court says it is not precisely about substance or procedure, but rather whether it affects the outcome or not.  The state interest is what is at issue.  Problem on the horizon is difficulty of determining what exactly is outcome determinative – it is too inclusive – say you hand in a wrongly formatted brief at 11:59 and that changes the case.

3. “Diversity jurisdiction is founded on assurance to non-resident litigants of courts free from susceptibility to potential local bias.  However, Congress afforded out-of-State litigants another tribunal, not another body of law.”

4. York has become known as the “outcome determinant” test.

a) If by applying the state thing you can tell whose going to win at the outset, the state thing is outcome determinative and thus must be applied.

b) Put another way, if it is outcome determinative, it has to be substantive.

c) If it is not outcome determinative, it has to be procedural.

5. Since, a federal court resolving a diversity suit involving a state-created right is only, in effect, another court of that state, it cannot 

a) …afford recovery if the right to recover is  made unavailable by the State 

b) …nor can it substantially affect the enforcement of the right as given by the state.

6. Where a state statute that would completely bar recovery in state court has significant effect on the outcome-determination of the action, even though the suit be brought in equity, the federal court is bound by the state law.

7. Dissent by Jst Rutledge

a) Whenever the law decided borders substantial law there is a danger of either 

(1) nullifying the power of Conress to control not only how the Fed Courts act (under Erie) , but also how they may afford remedy, 
(2) or of usurping that function if the Erie doctine is to expand judicially to include such situations to the utmost extent.  
F. Byrd v. Blue Ridge Rural Electric Cooperative, SC, 1958
1. The issue is whether this is a judge or jury issue.  It is in federal court and this is a jury issue if it is in fact in Federal court under fed law (note in discussing these issues try not to use procedure and substance).  The state law has a case saying this may be a question of law.

2. Outcome determinative + federal interest.

3. Bryd is not a 7th amendment.  There is something about the character and nature of the fed courts that it can’t be compelled to give that away.  TEASE THIS OUT FOR EXAM.  Brennan says we have a charcter, set of values and principles that are important to us.  You have to think of Byrd in this way.  It is trying to put the breaks on York.

4. Byrd sets out balancing test – intersts in applying state rule and interests in applying federal rule.  Important federal interests can be vindicated in question in in which law applies.

5. Heron found, “state laws cannot alter the essential character or function of a federal court.

6. Outcome determinative plus case.

7. But the court did not even have to go that far.

a) They determined that the case was not outcome determinative and thus procedural, therefore, the federal “trial by jury” was to be applied.

b) i.e., you can’t determine at the outset what the result of the litigation will be whether tried by a judge or jury.

G. Hana v. Plumer, SC, 1965
1. When is there a conflict between State and Federal
2. York – subs. v. procedure is not talismatic – but if we look at this in terms of policies behind Erie we want to make sure we don’t have a different in substantive result – encourage forum shopping and inequalities.
3. Reagan – even where there is a federal rule and the outcome will be different, state law will prevail.  

4. Court on Reagan case:

a) The Erie rule has never been invoked to void a federal rule

b) Regan wasn’t actually about a dispute – the fed rule wasn’t on point and it wasn’t as broad as petitioner attempted to construe it.

5. Here confluict is unavoidable.  Court is setting up a different type of conflict.

a) Look at Fed rule and first see it was in conflict with the REA.

b) Importance of 2072 - 

(1) What are we trying to determine here?

(2) to see if rule is validly enacted in accordance with REA.  

(3) EX If there was a rule for example that created the right to recover intential infliction of emotional distress, the REA would render this rule interfers and is thus invalid

(4) We look to see if the rule or the parties position in terms of the rule is in conflict with the REA

6. Concern Erie will eviscerate Fed power.  Permitting state law to supercede power of congress. 

7. Concur  by Jst Harlan.  By just looking at the REA and saying it is constitutional and thus prevails, the court goes to far.  Harlan is troubled by lack of state intrest analysis.  Harlan finds the interst not to be substantial enough, but he does believe it should be respected by an anlayisis.

8. Hanna creates an insulation of the Federal Rules.

9. p 392 how fed rules are developed.  Because they know the rules are judgmde the court feels that this analysis is done by a “precheck” to see if the rules comply with the rules of enabling act.

10. Since you cannot determine who will win at the beginning of the case on the basis of whether or not the defendant was served under state service rules or F.R.C.P. 4(d)(1), the case was not outcome determinative and thus procedural.  Federal service was to be applied.

11. In other words, it is insignificant whether or not the defendant was served by the MA statute or the Federal statute in terms of the outcome of the lawsuit.

12. Nonsubstantial variations are not likely to raise equal protection problems as in Erie.  They are also unlikely to influence a plaintiff’s choice of forum.

13. The two aims of Erie were to discourage forum shopping, and avoid inequitable administrative of law.

14. Here the D was not presented with a situation where application of state rule would wholly bar recovery – just would result in a altering of way in which process was served.

15. Rule 4 of the Civil Procedure:  Congress has determined that this particular rule is a rule of “procedure.”

16. The Erie doctrine mandates that federal courts are to apply state substantive law and federal procedural law, but, where matters fall roughly between the two and are rationally capable of classification as either, the Constitution grants the federal court system the power to regulate their practice and pleading (procedure).

17. Dissent, Jst. Harlan

a) Says the court went to far saying that all FRCP cannot be superceeded by an more applicable state law.  Court only needed to say that the difference between the two rules was not substantiative.

H. Sibbach v. Wilson, SC, 1941

1. The test must be whether a rule really regulates procedure – the judicial process for enforcing rights and duties recovgnized by substnative law and for justly administering remedy and redress for disregard or infraction of them.  That the rules in question are such as admitted.

2. Is the distinction here usable to interpret the difference between substance and procedure as that distinction emodiied in the Rules of Decision Act?

I. Walker v. Armco Steel Corp, SC 1980

1. Between Ragan and Walker is Hannah and some believe Hanna overturns Ragan

2. Indistinguishable from Reagan.

3. Problem here is that if the Federal Rule is used, it will undermine the Erie Doctrine entirely.  P will come to Fed forum because they can get beneift of tolling of state statutes.  This is precisely the problem Erie is meant to address.  There may be a conflict, but if we go with Hanna see the above.  So how to reslove this?

a) It requires more substance than procedure – Fed rules apply where there is a conflict, however, where rule 4 results in creation of a right that a litiant would not have under state law it does violate the REA.  Rule 4 tolls

b) The case is decided on validity grounds, but although there is a conflict, Rule 4D violates the rules enabling act. 

J. Burlington Northern

1. Jury verdict 

2. SC ruled – Scope of Rule was sufficiently broad to cause a direct collision with a state law

3. Is the Alabama rule subs or procedural

a) procedural – it doesn’t determine the outcome of the case

4. Is there a conflict between the two of these? Yes.

5. This statute is designed to keep the appeal out of AL courts, but it is out of State courts.  Seems like a Byrd v. Blueridge case.  So the state’s interest shouldn’t get that much since we are not in state court.

6. If we looked at this case through Erie you might say there isn’t a conflict, and Erie  it and say there isn’t much of a state’s interest.  

7. Federal interest is only to protect litigants from frivalous appeals, not valid ones.

8. Does Woods and Burlington Northern turn on Federal Discretion?

a) Court may be more willing when it is on Federal Question

K. Stewart v. Ricoh, US 1988
1. Is there a conflict between fed and state law?
a) Yes – there is a conflict here because it is 
b) If Alabama doesn’t recognize forum selection clauses than it will have a finite set of places where it can be heard, but court will not use forum selection clause in the analysis.
c) Is there not a conflict?  The plain language of 1404a simply does not contemplate contractual relationship and doesn’t mention forum selection clauses.
2. P 405 dissent Scalia says 1404a asks a court to look in a particular direction – he says 1404a asks one to ask what would be the future.
3. p 403 – Much of the courts determination as to what constitutes a conflict is dependant upon the particular type of rule we are talking about.
4. How does fed court poer differ frm states.  Each system has power to transfer cases within it’s jurisdiction.  Fed. can tranfer to any state.  State is within.  Because fed court has more optionsit can be more open to change of venue.
5. Where venue is concerned and state has limited power and has concerns of its own citizens, that is a parachoial interest – the state is selfish – it just cares about the state, but the fed has more authority and is able to think more expansively.  This is a circumstance where fed law should trump because fed law is able to encompass all thesse other things that the state cannot.  This answers the question is a federal district court just a state court? no – it may be able to respond to another set of interests different than a state court could.
6. Is this a valid argument?
7. Does this promote or undermine ideas of Erie – we know there’s a confict and we also know from Walker Erie can applies in conflict.  This woud encourage venue shopping.
8. The jump from State to State is a much bigger leap – than state to fed within AL.
L. Gasperini v. Center for Humanities Inc.

1. Erie issue – two alternatives on damages coming out of jury verdicts
a) NY law - deviates materially -
b) Fed law - shocks the concience – 
2. Arguments for applying federal shocks the conience
3. Erie Hanna argument for why the federal should apply. 
a) §59 – if NY is in conflict with fed rule.
(1) Hanna says fed applies
(2) is it valed with REA?  If yes then that is a good argument it should apply
b) VII – reeximnation clause
(1) Dances around it.  District judge can review the jury and Appellate can review the judge.
(2) Sounds like Byrd – 7th influences this even though it is not on point.
(3) We are talking about the difference between how fed and state court allocate power to juries.
(4) Th 7th illuminates it.
(5) District Court is to evaluate it at “deviates materially” and 
(6) CoA reviews the judges finding in terms of abuse of discretion.  
(7) NY law applied at state level.  Only conflict is whether the appelate court reviews the trial court finding.  They say appellate court can only refer to district courts abuse of discretion – high standard.  very high.  The pullback from the VII is there.
c) Ifill doesn’t like this case.
d) What happens when we have a conflict?
(1) York
(a) Rule at issue in York was statute of limitations
(b) A little of proc and sub.
(c) Outcome determiation then.
(2) Byrd
(a) VII Amendment
(3) Court resolution is a way to walk between the raindrops.  They try to deal with this case in a way that respects Erie and the Fed procedures.
e) the policies of erie are the concern.  If york and Hannah are right by always going to the twin airms of erie than the case is rightfully decided and you go to the slight of hand in Byrd

f) Two definitions
g) Substantive law is a body of rules that define legal rights.
h) Procedure law is rules that structure and regulate the judicital process.
4. What is the status and range of Byrd after gasperiin
a) Court distinguishing Byrd.  Byrd influences Eerie decisions.  They start talking about different levels of balancing but court doesn’t say let’s balance.  They slightly balance.  Byrd infuses the court to make a responsive balancing of interests arguketn.  it at least makes the court aware of that need.  Byrd is distinguished here because Byrd itself was a one or the other choice 
XIV. Ascertaining state law

A. The process of ascertaining the ocntent of state law requires an examination of all relevant sources of that state’s law in order to isolate those factors that would inform its decision.  In the absence of authority directly on point, decisions by that court in analogous cases provide useful indications of the court’s probable disposition of a particular question of law.  Considdred dicta by the state’s highest court may also provide a fed court with reliable indication of how the state tribunal might rule on a particular question.  McKenna v. Orho Pharmaceutical Corp.  

B. The proper function of a federal court is to ascertain what the state law is, not what it ought to be.  Klaxon co v. Stentor Electric Mfg. 
C. A state could apply its substantive law in a case, so long as the state had significant contacts or a significant aggregation of contacts with the parties and the transaction.  Allstate Ins. v. Haue

D. A change of venue under §1404(a) generally should be, with respect to state law, but a change of courtrooms.Van Dusen v. Barrack.
E. Exists to close holes in terms of forum shopping
F. Mason v. American Emory Wheel works
1. Court said there is a MS law that applies, but it is old.  “it would be gratuitous and unwarranted to assume the MS SC would now so hold.”

2. Court looks to case as if this was MS SC itself – looking at new trend and other ocurts might make sense. but here we are in fed court and we are trying to decide why not to find MS state stare decisis applies.

a) Argument to depart from precedent

(1) old precedent that isn’t in line with new doctrine

(2) precedence is clear but may no longer be compelling

b) Argument to support precedent

(1) You are presupposing what a MS state court would do

(2) Don’t know what other prevailing conditions are there

(3) Reasons why court does not decide hypotheticals

(4) Troubling as a matter of federalism and a restriction on legislature.

(5) Certification.  They could have asked MS SC to decide.  Send it to them. 

G. Louisiana Power and Light Co

1. Abstention byt the court here.  Waits for one to come down – says to parties.  “you have another forum, you can always go to state court”

2. Brennan dissents  because Abstention can only be one of two countervailing interests.

H. Certification

1. Fed court asks state court to decide what would you do.

2. concerns

a) efficiency

b) hypotheticals aren’t allowed – ADVISORY OPINIONS – must be a real live opinion

c) two adversaries bringing their best argument to the table.

d) Pros - On the other hand, we regard the appellate courts on being experts in law.  Which is why the appellate court can review legal issues de novo which suggests that we don’t care what the TC found below, and we shouldn’t be troubled that we don’t have real people mucking up interpretation of law.

e) Want to avoid Mason where the fed is out ahead of state court on state’s own law.

I. Factors v. Pro Arts  note 11

1. Fallacy here is that Fed Judges are uniquely familiar with state law.  Calebrese says this as well.  does not mean you have a part. interest or expertiece in state law of one of the states in your circuit.

J. Ultimate line from Erie – “there is no general federal law.”

1. exceptions – admiralty, rights of us under contracts, defenses available to officers acting in official capacity.
XV. Pleading

A. General

1. The P is in charge of initiating suit. the complaint
2. D has to respond with answer and will face a default judgment if they don’t.
3. Many pleading rules express concern to the adequate opportunity of D.

4. Concerns about P autonomy staying in tact as well.  P should stay in the driver seat.

5. Biggest argumetn is over the party structure – who controls who is in the litigation.  The instinctive is it is the P.  On the other hand, rule 14,19 – there are instances where the D ought to get some power in being able to determine who is in the law suit (emploer D to defend himself).
6. The purpose of pleasding is to give the opposing party and the court notice of what the cause of action pertains to .  Such that the opposing party has sufficient evidence to form a response.
B. History

1. Common law came down to which writ did you fit into.  

2. Questions of 

a) law – generally questions for which one can be compensated through monetary damages.  

b) equity – whole different system and set of procedures for cases.  Heard by chancellor – seeking equitable relief.

3. Because the writ system was regarded as so rigid, an effort was made to create a system to better accommodate a variety of legal claims – the code sytem – attempts to remove some of the rigidity of the writ system.

4. Common law - Responses to common law pleading – if you research into cases decided before the code system.

a) Dilatory pleas – pleas that were not on the merits of claim -  about jurisdiction, a defect in the pleading itself – pleas in abatemnent, failure of some condition of precedent to be satisfied – pleas in suspension.

b) Peremptory pleas – 3 categories/terms to remember

(1) demurrer – operates like modern failure to state a claim 12b6

(2) traverse – denial (pleaded in denial)

(3) pleas in confession and avoidance – affirmative defenses.

5. Code system - 1938

a) abolishes distinction between law and equity

b) Focused very much on fact pleading.  using the pleading to provide all the necessary facts to put d on notice, to narrow issue, to inform court what basis of law was.

c) Problems with this –

(1) How much is enough to satisfy fact pleading.  

(2) How one tells from the face of pleading what is the cause of action.

d) Modern Pleading

(1) shirfts idea of pleading and modern pleading to a shared sense of information gathering between pleading, discovery and pretrial devices of summary judgment.  We go to notice pleading – just to give D the notice of the claim, not to narrow issue.

e) Court has an increasing unwillingness to get rid of complaint at an early stage.

f) Conley v. Gibson – Lankdmark for understanding of pleadings.

(1) FRCP do not require a claimant to set out in detail the facts upon which he bases his claim.  To the contrary, all the Rules require is “a short and plain statement of the claim” that will give the D fair notice of what the P claim is and the grounds upon which it rests.  The illustrative forms appended to the rules plainly demonstrate this.  Such simplified “notice pleading” is made possible by the liberal opportunity for disccovery and the other pretrial procedures established by the Rules to disclose more rpecisely the basis of both claim and defense and to define more narrowly the disputed facts and issues. 

g) The rules contemplate liberal discovery because some of the burden is off of pleading

h) Cases are able to settle more than they were in past because of increasingly liberal discovery rules.

i) Only cases that get to trial ideally are only those where there are genuine disputes to factual issues.  Cases on credibility of witnesses for example.

j) Question of how much pleading – important because there is a relationship between pleading, production, and persuasion.

k) What you plead is usually the burden of what you must produce and persuade.

(1) The fight of who has the burden of pleading is really a fight about who has the burden of production and persuasion.
6. Purposes of complaint – all of them?
a) put D on notice; Sway judge if possible; preserve a record; Structures response and reaction of D – by how it is put together; Good first impression; How to pick out cases; First piece of discovery – from D’s answers.
7. Timeline of pre-trial process

a) motion to dismiss (answer (discovery begins(motions to dismiss (motion on pleadings (at close of pleading) (discovery continues and is closed ( motion for summary judg.

8. Party structure

a) Can you identify in rules we have looked at what are the ways in which the rules articulate or cabin this doesn’t get out of control.

(1) trial judges have discretion and is to manage the litigation – we see this in Rule 15 – one amendment then must ask to amend.  We see it in 1367c, in rule 42, in logical relationship test (of the four joinder tests).  

(2) Important to see this before looking at discovery – Remember that you have a strong trial judge managing the discovery.  The adversarial system believes party should be in control of litigation, but as fed rules have imagined a much loser party structure and freer form of discovery it has had the effect of strengthening trial judges power – esp. managing litigation – which is regarded to TJ expertise – more so than appellate court judges and thus, the appellate court seldom over rules these decisions.  Further, these are not appealable to post trial, so you live with the decisions that are made and they are critically important to litigation (you won’t get it reviewed ni the middele of case and even when you do get it reviewed, the appellate court grants a large degree of discretion to TC decision.)

C. THE COMPLAINT
D. Rule 8 – General Rules of Pleading
8(a) Claims for relief shall contain (1) short & plain statemetn of jurisdiction; (2) short and plain statement showing entitlement to relief (3) demand for judgment for relief.  Relief in alternative or of several different types is acceptable.
1. Exceptions
a) Dioguardi v. Durning

(1) Why does the court go to these lengths?

(a) Not american, non-english speaking, not enough money to get an attorney

(b) Where litigant is pro se litigant the court will do a little digging and be understanding.  And be less forgiving when an attorney drafts a sloppy agrement.

(2) if it is unmeritaoruious cmomplaint then it will get shut down in discovery.
E. Rule 9 - Pleading Special Matters (heightened pleading - notice not enough)
9(b) Fraud, Mistake Pleadings of fraud or mistake shall be stated particularly.  Malice, intent, knowledge and other condition of mind of a person may be averred genearlly.

9(g) Special Damage when items of special damage are claimed they should be stated –damage that one would not assume is at the issue.
a) Leatherman v.. Tarrant County Narcotics Unit – A federal court may not apply a heightened pleading standard more stringent to 8a in civil rights cases alleging municipal liablity under 42 §1983
b) Why 9b singles out fraud and mistake.

(1) Concern about reputation – but moreover, the P is the party with the information.  Why is malice and intent plead generally?  you can only provide circumstantial evidence – D is ultimately in control here

(2) protection of reputation, deterrance of frivolous or strike suits, defense of completed transactions, providing adequate notice.

c) Idea of fraud or mistake is contract law.  We don’t want a rule or notice pleading that permits parties to undermine what we understand or believie to be true about contract formation.  Goal is to have P spell it out, so if it is frivalous, it will be knocked out easily.  Court says no proceeding into discovery without answer of the particularities with regard to fr. or mstk.
d) See wilfully and sex segragated in american nurses – that was plead generally to to show abuse or malice.
F. THE ANSWER

1. Rule 8  Con’t – General Rules of Pleading
8(b) Defenses & Denials short and plain reponse to each claim asserted –admit, deny or don’t know.  denials should meet substance of averments denied.  Can partial deny. Unless pleader intends in good faith to controvert all the avernments of the pleading, the pleader may make denials as specific denials of designated averments or paragraphs, or may generally deny all the averments except such designated averments or paragraphs as the pleader expressly admits [Zielinksi v. Philadelphia Piers – D’s general denial was in bad faith]  Failure to deny is treated as admission.. 

8(c) Affirmative Defenses [defense says even if the whole story is true, plaintiff cannot recover from …(insert affirmative defense) – s.o.l.]must be plead or else waived (19 in total, e.g. A.o.R., CN, bankruptsy, duress, estoppel, failure of consideration, res judicata, statute of limitations, etc.).  If a defense is designated as a counterclaim or vice versa, the court has authority to treat pleading as it should have been filed.
a) Why do rules clearly articulate why you present affirmative defense?

(1) judicial efficiency

(2) fairness to the plaintiff – Ingraham.  Eliminate element of surprise.

(3) When a party has mistakenly entered a defense as a counter claim, the court can treat it as reaising an affirmative defense.

(4) Must be pled in answer or else they are waived.  You may get it in with an amendment. 

8(d) Effect of Failure to Deny Averments not responded to are treated as admissions (except as to amount of damage).  Averments in pleading which no responsive pleading is required shall be taken as denied or avoided.

8(e) Pleading to be consise and direct; consistant (1) Each averment shall be simple, consise, direct. (2) alternative pleading allowed.  A party may state as many separate claims/defenses as they want.  governed by obligations in Rule 11.

8(f) Construction of Pleadings All pleadings shall be so construed as to do substantial justice.
2. Garcia v. Hilton Hotels, 1951 – D filed Motion to strike (12f) and motion for more definite statement (12e)
3. Rule 10 – Form of Pleadings
10(b) Paragraphs; Separate Statements  the contents of each numbered paragraph should be imited to a single statement or set of circumstances.

4. Rule 12 – Defenses and Objections – when and how presented

12(a) When Presented 

(1) unless prescribed by statute 

(A) within 20 days of service (Serv&Comp), or 

(B) if service was waived under 4(d), 60 days after request for waiver was sent, or 90 if addressed outside US judicial districts. 

(2) 20 days to answer cross claim or counterclaim, or if reply is ordered by court 20 days after order. 

(3)(A) US, agent, officers, answer to complaint, crossclaim, counterclaim within 60 days after served with pleading 

     (B) officer or employee of US sued individually for acts connected with performance of duties also has 60 days

(4) unless directed by court, a party has 10 days after courts action to file responsive pleading


(A) if court denies motion or postpones until trial on merits.


(B) if court grans motion for more definite statement.

12(b) How presented  All defenses (in law or fact, claim for relief, counterclaim, cross-claim, third party claim) shall be asserted in responsive pleading except the following may be made by motion (and if so must be made before pleading if further pleading permitted). (1) lack of SMJ (2) lack of PJ (3) improper venue (4) insufficent process (5) inssuficient service of process (6) failure to state claim upon which releif can be granted (7) failure to join party under 19.  A motion making any of these defenses shall be made before pleading if a further pleading is permitted. No defense or objection is waived by being joined with one or more other defenses or objections in a responsive pleading or motion. If a pleading sets forth a claim for relief to which the adverse party is not required to serve a responsive pleading, the adverse party may assert at the trial any defense in law or fact to that claim for relief. If, on a motion asserting the defense numbered (6) to dismiss for failure of the pleading to state a claim upon which relief can be granted, matters outside the pleading are presented to and not excluded by the court, the motion shall be treated as one for summary judgment and disposed of as provided in Rule 56, and all parties shall be given reasonable opportunity to present all material made pertinent to such a motion by Rule 56.
(a) note - 12(g) and 12(h)

(i) [12g] all motions must come in at once – except as provided in h2
(ii) [12h1] 12b 2-5 must be put in the first Rule 12 response – or else they are waived.  may be a motion or an answer but it must be in first one.

(iii) [12(h2] 12b6&7 can be raised any tim e through trial on merits- i.e. not on appeal.

(iv) [12h3] 12(b)1 can be raised any time in the case – never waived – can be raised first time on appeal.
12(c) Motion for judgement on pleadings after pleadings are closed, each party may move for judgemnt on pleadings. If matters outside the pleading are included it shall be treated as motion for summary judgment, rule 56.

12(d) Preliminary hearings motions made in 12b and 12c shall be heard before trial, unless court says otherwise

12(e) Motion for more definite statement a part may request a more definite statement before responding to pleading.  motion must point out defencts and desired info.  If motion granted and subsequently not followed within 10 days, the court may strike the pleading or make such order as deemed just.
Note: Motion for a more definite statement runs right up to notice pleading – it really requires a vagueness and ambiguity that makes it very tough to respond.  Would really use a motion to dismiss – not a motion to amend or more definite statement – wouldn’t want ot say hey you left out that causaiton element.
12(f) Motion to strike  upon motion, court may strike insufficient defense or any redundant, immaterial, impertinent or scandalous matter.

12(g) Consolidation of defenses in motion all motions must come in at once – except as provided in h2.

12(h) Waiver or preservation of certain defenses

(1) Defenses of PJ, improper venue, insufficiency of prpocess, or insufficenecy of service is waived (12b2-5) these can be determined from outset




(A) if omitted from motion as descibed in 12g

(B) if it is neither made by motion nor included in pleading or an amendment permitted by 15(a) (which says can amend once – any time before a responsive pleading is served)

(2) Defenses of failure to state claim (12b6), failure to join party under 19(12b7), and objection of failure to state legal defense to a claim may be made in any pleading permitted or ordered under Rule 7(a), or by motion for judgment on pleadings, or at trial on merits.

(3) If no SMJ is suggested by parties or othewise, court shall dismiss action.
G. AMENDING
1. Rule 15 – Amended and supplemental pleadings [Liberal rule of amending] 

15(a) Amendments P may amend once before response is served (motion by D is not a response), or if no responsive pleading is permitted and action is not on trial calandar, party [D] may amend within 20 days.  Otherwise, must seek leave of court or consent by adverse party.  A party (D) shall plead in response to amended pleading within time remaining from original pleading or 10 days after service of amended pleading (whichever greater).
15(b) Amendments to conform to the evidence When issues not pled are raised at trial, they shall be treated as raised in pleadings if parties give express or impled (fail to object) consent.  Amendment of pleadings may be necessary.and may be raised by motion at any time, even after judgments.  Failure to amend does not affect result of trial on issues.  If evidence objected to, however, then it is not admissible, but the party proffering the evidence can move to amend and the court may allow pleadings to be amended.  Very liberal provision.

15(c) Relation back of amendments An amendment of pleading is treated like it was filed on the date of original pleading when

(1) permitted by the law that provides the SOL 

(2) the amended claim arose out of action in original pleading

(3) the amendment changes the opposing party if (2) is satisfied and within the period provided in 4(m) for service of summons and complaint, the party to be brought in:

(A) has received notice of the institution of the action that the party will be able to maintain a defense on the merits. 

(B) knew or should have known but for a mistake concerning the identity proper party, the action would have been brought against them.

Adding the US or an agency or officer if (A) and (B) are satisfied.

15(d) Supplemental Pleadings Pleadings involving occurences or events since initial pleading may be made upon motion to the court.  Permission may be granted even though original pleading is defective in its statement of a claim for relief or defense.  If the court deems it advisable that adverse party plead to supplemental pleading, it shall order so.

Rule 11 – Signing of Pleadings, motions; representations to court; SANCTIONS 
11(a) Signiature All court documents must be signed and contain vital information.

11(b) Representations to court Pleadings,etc. are to be considered to be to the best of a party’s knowledge, information and belief formed after an inquiry reasonable under the circumstances.

(1) not to harass, cause unnecessary delay, or needless increase in cost of litigation.

(2) are to be based on existing law, or nonfrivolous arguments for modficiations/reversals/extensions of law. (must show that you have a rational basis for advancing the argument.  Wants to avoid frivalous cliams, but doesn’t want to stifle creative lawyering – would have to show either persuasive precedents, law review articles in support or distinguish your case from current precedent)
(3) allegations are to have evidential support or likely to have evidentiary support after discovery.  
(4) denials of factual contentions are evidence based, or reasonably based on lack of information and belief.

11(c) Sanctions If after notice and opportunity to respond, court determines (b) has been violated it may impose sanctions

(1) Initiated: 

(A) By separate motion describing conduct violating 11(b).  Served under rule 5, but not filed or presented to court if the claim or conduct violating (b) is withdrawn within 21 days of its filing.  The court may also award expenses and attny fees in presenting the motion.  Court will hold entire law firm accountable. [Problem with 21 day rule – is D must respond to complaint within 20 days (if didn’t sign waiver for service of summons).  There is an overlap.   It is likely you would have 60 days because you likely waive the summons.  You could respond with “P allegations are untrue and subject to a pending Rule 11 motion.”]
(B) by court and the court may enter an order describing the conduct and requiring an explanation why it is not a violation of 11(b)
 (2) Nature of Sanction, limitations:  limited to what is sufficient to deter future repitition by party and others in future.  May include nonmonetary orders (suspunsion or disbarment, req. legal education courses, etc), penalties to court, or payment to movant of some or all attny fees and other expenses direclty resulting from action. (monetary awards are kept low so not to encourage rule 11 motions.)
(A) Monetary may not be awarded against a represented party for violation of (b)(2) (reason here is this is a cousel call – not party call so we should not punish the party here.)

(B) Monetary may not be awarded on court’s inititative unless court issues order to show cause before a voluntary dismissal or settlement

(3) Order – the court shall describe the violation and explain basis for sanctions.

11(d) Inapplicability to discovery Subdivisions (a) through (c) do not apply to disclosures, discovery requrests, responses, objections, motions subject to Rules 26-37.

H. Scalia thinks “the revision renders the Rule toothless, by allowing judges to dispense with sanction, by disfavoring compensation for litigation expenses, and by providing a 21-day “safe harbor”.  The Rules should be solicitous of the abused (the courts and the opposing party), and not of the abuser.  Under the revised Rule, parties will be able to file thoughtless, reckless, and harassing pleadings, secure in the knowledge that they have nothing to lose: If objection is raised, they can retreat without penalty.”

I. 
JOINDER – 13, 14, 18, 19, 20, 42
MUST ADDRESS SMJ FOR ECH JOINED CLAIM
1. Analysis – 
a) X can bring a claim under….

b) This satisfies SMJ by FQ or Div. 

c) If not, then it satisfies 1367.
2. Judicial Efficiency – avoiding piecemiel litigation.  Making sure in the intrest of efficiency one has the whole dispute.

3. Justice – ensuring that the rules of party structure don’t prevent any party – defendants from being able to fully litigate their interest in the litigation. 

4. Liberal joinder rules don’t make sense if you can’t fit it within 1367.

5. Consistency behind joinder that relates to efficiency and justice.  On the exam you will have to figure out whether the claim can be joined and whether it can be heard under 1367.  Compulsory counterclaims under 1367 – does it matter if it is compulsory or permissive.  It would defeat 13a to not extend supp jurisdiction to compulsory counter claims.  Transaction is – case or controversy – may be broader than transaction or occurrence.  – Preclusion by rule.  Does Supp Jurisdiction also extend to permissive?

6. US v. Heyward Robinson Co. – a close and logical relationship will constitute the same “transaction or occurrence”.  Same parties, same type of work, conversations occurred in both. 

7. FOUR TESTS TO USE WHETHER CLAIM IS COMPULSORY.  For exam start, out: “if this is a jurisdiction that uses a test where…” or “using a …. test these claims are not related because”
(1) Are the issues of fact and law raised by claim and counterclaim largely the same.   – (efficiency test) Two different kinds of law and two different kinds of facts.

(2) Would res judiciata bar a subsequent suit on defendant’s claim absent the compulsory counterclaim rule?  Is this the type of claim the D wouldn’t be able to raise as an actions subsequently.  

(3) Will substantially the same evidence support or refute P claim as well as D’s counterclaim – (efficiency test)

(4) Is there any logical relation between the claim and the counterclaim (fairness test).  Do they arise out of the same aggregate of operative facts. 

b) Depending on jurisdiction you come up with a different answer.  If you are the evidence claim (3) – you are looking at the contract – if you are looking at the slip and fall you are looking at maintenance records.  

8. Debt claims – did congress want fed. courts to hear state court debt claims.  polcy interest on how court considers compulsory counter claim rule.

9. What if B’s counterclaim raises a question that involves state law which the highest court of the state has not interpreted it (novel issue of state law).  if CC is compulsory but involves a C factor of 1367 – may certify state claim, or may call it permissive and not compulsory.

10. JOINDER OF CLAIMS 13, 18, 42
a) 18(a) Claim Joinder by Plaintiff –The P can join any claims she has against D.  There is no limit and they don’t have to be related.  SEE 42b for Court discretion.
b) 13 Claim Joinder by Defendant –here D asserts a claim

(1) Counter claims – is governed by 13(a) &(b)– a counterclaim is a claim against an opposing party.  You file it with your answer.  Two types of counters:

(a) compulsory counter claim = 13(b) – it arises from the same transactin or occurrence as the P claim.  Must exists at time of pleading.  It is called compulsory because if this rule applies, she must assert it in this case or it is waived from future litigation.
(i) Note exception – if pending in another action(13a1) – if it hasn’t matured yet (13e)– and if it requires adjudication over parties which the court has not jurisdiction over (13a2).  
(b) permissive counterclaim = 13(a) – does not arise from same transactino or occurance as P claim – you may assert it in the present case, but you don’t have to.
c) Cross Claims – 13(g) – difference between this and coutner is against a co-party.  It must arise from the same ToO as the underlying case.  Even though it is true, it is not compulsory.  No such thing as compulsory cross claim. Do not have to assert it if you don’t want to. 
************************************************************************

d) Rule 13 – Counterclaim and Cross-Claim
13(a) Compulsory counterclaims Pleading shall state any claim pleader has against any opposing party if it arises out of the transaction or occurance that is the subject matter (not an absolute, but a logical relationship) of opposing party’s claim and does not require presence of third parties who the court cannot acquire jurisdiction.  The pleader need not state the claim if:

(1) at the time the action was commenced the claim was subject of another pending action

(2) the opposing party brought suit upon the claim by attachment or other process by which the court did not acquire jurisdiction to render a personal judgment on that claim, and the pleader is not stating any counterclaim under this Rule 13.

13(b) Permissive counterclaims.  Pleader may state a counterclaim against an opposing party not arising out of subject matter of opposing claim.
13(c) Counterclaim exceeding opposing claim.  Pleader’s counterclaim may or may not diminish or defeat recovery sought by opposing.  May exceed in amound or different in kind from that sought in pleading of other party.

13(d) Counterclaim against US Rules shall not be contrued to enlarge current limits of asserting claims against US and its agents

13(e) Counterclaim maturing or acquired after pleading claims incurred post pleading may be presented by supplemental pleading if court permits 
13(f) Omitted counterclaim If pleader fails to present counterclaim (oversight, inadvertance, excusable neglect or justice requires),  pleader may by leave of court set up counterclaim by amendment.

13(g) Cross-claim against co-party  Pleading may cross claim against co-party arising out of subject matter of original action or any counterclaim therein, or relating to any property that is the subject matter of the original action.  Claim may be one asserting liability of co-party to cross claimant for all or part of claim asserted in action against cross claimant. 

13(h) Joinder of additional parties Persons other than those made parties to original action may be made party to a cross or counter claim in accordance with rule 19 and 20.

13(i) Separate trials, separate judgments If court orders separate trials under Rule 42(b), judgment on a counter or cross claim may be rendered in accordance with 54(b) when the court has jursidiction to do so, even if claims of the opposing party have been dismissed or otherwise disposed of.
e) Rule 18 – Joinder of claims and remedies 
18(a) Joinder of Claims A party asserting claim to relief may join either as independent or alternate claims as many claims as the party has against an opposing party.  

18(b) Joinder of remedies; fraudulent conveyances  Whenever a claim exists only after another has been prosecucted, the two may be joined in a single action, but court shall grant relief only in accordance with the relative substantive rights of the parties.  A P may state a claim for money and a claim to have set aside a conveyance fraudulent as to that p, without first having obtained a judgement establishing the claim for money.
f) HOWEVER DON”T ASSUME THEY WILL BE HEARD ALL TOGETHER.

(1) Rule 42. Consolidation; Separate Trials 
42(a) Consolidation.   When actions involving a common question of law or fact are pending before the court, it may order a joint hearing or trial of any or all the matters in issue in the actions; it may order all the actions consolidated; and it may make such orders concerning proceedings therein as may tend to avoid unnecessary costs or delay.
42(b) Separate Trials.  The court, in furtherance of convenience or to avoid prejudice, or when separate trials will be conducive to expedition and economy, may order a separate trial of any claim, cross-claim, counterclaim, or third-party claim, or of any separate issue or of any number of claims, cross-claims, counterclaims, third-party claims, or issues, always preserving inviolate the right of trial by jury as declared by the Seventh Amendment to the Constitution or as given by a statute of the United States.
11. JOINDER OF PARTIES 14, 19, 20
a) Three typoes of parties
(1) Permissive – can but don’t have to join Rule 20

(2) Necessary – must be joined if feasable 19a

(3) Indispensable – have to join or can’t proceed 19b

b) Joinder must fulfill

(1) SMJ

(2) Complete Diversity.
Rule 20(a) Permissive Joinder of Parties 
c) Co Plaintiffs. parties may join as co plaintiffs if:

(1) claim arise from same transaction or occurrence AND

(2) they raise at least one common question of law or fact.

d) Co Defendants may be joined if:

(1) claim arise from same transaction or occurrence AND

(2) they raise at least one common question of law or fact

e) Need to ask if SMJ is fulfilled.

f) Under 20(b) court may order a separate trial.
g) M.K. v. Tenet.  Policy underlying Rule 20 is linked to 1367, its goal is to is to promote trial convenience, expedite the final determination of disputes, and prevent multiple law suits.  This was addressed in Givvs, where the court found that the imulse is toward entertaining the broadest possible scope of action consistent with fairness to the parties; joinder of claims, parties, and remedies is strongly encouraged.  

Rule 19 - Joinder of Persons Needed for Just Adjudication 
h) A party, whose joinder will not deprive the court of SMJ, shall be joined if:
19(a)(1) without absentee, the court cannot accord complete relief.  [interest of those already parties]
19(a) (2) absentee has an interest in the subject of action, and if action is continued without her it may

19(a) (2)i impede the person’s ability to protect that interest. [use up all the money – interest of the absent party]
19(a) (2)ii subject defendant to multiple or inconsistent obligations.  [focus is on the D].  we run the risk of having the D get hit with multiple or inconsistent obligations.

If joined party objects to venue and joinder of that party would render the venue imporper, that party shall be dismissed from the action.

Is joinder of absentee feasable – boils down to PJ and SMJ.  Does court have PJ or does it screw up diversity?  
19(b) If a person in (a)1-2 cannot be made a party, the court is to determine whether in equity and good conscience the action should proceed among the parties already before it, or should be dismissed.  The subdivision sets out four factors to  consider.  The factors are to a certain extent overlapping, and they are not intended to exclude other considerations which may be applicable in particular situations.  

"indispensable" is used in a conclusory sense, that is, a person is "regarded as indispensable" when he cannot be made a party and, upon consideration of the factors above mentioned, it is determined that in his absence it would be preferable to dismiss the action, rather than to retain it.

(a) Factors
(i) If judgment might be prejudicial to the person or those already parties in the party’s absence.  i.e.  what a judgment in the action would mean to the absentee. Would the absentee be adversely affected in a practical sense, and if so, would the prejudice be immediate and serious, or remote and minor? The possible collateral consequences of the judgment upon the parties already joined are also to be appraised. Would any party be exposed to a fresh action by the absentee, and if so, how serious is the threat? 
(ii) the extent to which, by protective provisions in the judgment, by the shaping of relief, or other measures, the prejudice can be lessened or avoided.   The "shaping of relief" e.g. the award of money damages in lieu of specific relief where the latter might affect an absentee adversely. Sometimes the party is himself able to take measures to avoid prejudice. Thus a defendant faced with a prospect of a second suit by an absentee may be in a position to bring the latter into the action by defensive interpleader. The absentee may sometimes be able to avert prejudice to himself by voluntarily appearing in the action or intervening on an ancillary basis. The court should consider whether this, in turn, would impose undue hardship on the absentee. 
(iii) whether a judgment rendered in the person’s absence will be adequate.   Calls attention to the extent of the relief that can be accorded among the parties joined. It meshes with the other factors, especially the "shaping of relief" mentioned under the second factor. 
(iv) whether the plaintiff will have an adequate remedy if the action is dismissed for nonjoiner.  Indicates that the court should consider whether there is any assurance that the plaintiff, if dismissed, could sue effectively in another forum where better joinder would be possible. 
(2) Bank of CA v. Superior Court sets out the policy behind 19.

(3) Bank of CA v. Superior Court also sets out the difference between necessary and indiscpensible parties.  While necessary parties are so interested in the controversy that they should normally be made parties in order to enable the court to do complete cjustice, their interests are separable from the rest and particularly where there presence in the suit cannot be obtained, they are not indispensable parties.  Indispensable parties are those parties whithout whom the court cannot proceed because the judgment would be void and subject to collateral attack.

(4) What is tension between provisions of rule 19 and bringing them in as a D or involuntary interest.  – concern is P autonomy.  P has right to sue who they want to sue.  

(5) You see this happening where P doesn’t want to bring in a necessary party because P has a different interest in them.  Burmingham firefighters were sued for employment discrimination.  During the course of this a union of white firefighters tried to interevene, and the question was were they necessary parties.  Is it possible that burden is on you to join parties that have an interest.
J. Class Action 
1. A representative(s) sues on behalf of a class or group.  You could have a D class action but they are very rare.  Talking about P class action here.  The Rep is suing on behalf of a class – key to success

a) initial requirements must meed all four under FRCP 23A

(1) numerocity – must be too numerous for coplaintiffs and practical joinder.  Too many n the facts of this case.

(2) Commonality – must be some questions in common to all classmembers.

(3) Typicality – the representatives claim must be typical of the class – that rep must feel the pain.

(4) repreesntative will fairly and adequately represent the class.

b) Case must fit within one of three class actions 23B

(1) 23b1 – 

(2) b2

(3) b3 – almost everyone focuses on this one

(a) must show common questions predominate – they must be most important thing.

(b) the class action is the superior way to resolve this dispute.

c) If it is certified, the court must define the class and appt class council.  Means the court agrees it can go forward with a class action.  Class council in 23G is very detailed, but class council must adequately represent the class.

d) Notice of pendency – do the class members get notice that they are members of class action?  In 23b3, notice is required.  even individual notice to those reasonably identifiable.  must tell them as specified in 23c2b:

(1) they can opt out (only b3 can you opt out)

e) Settlement or dismissal of cert class must be approved by the court. and requires notice to get feedback from class members -  23E.  All (23b1-3) will be subject to feedback

f) Subject Matter Jurisdiction

(1) This could be a federal question and it makes it easy.

(2) Diversity however – what do you look at to tell if class action invokes diversity?

(a) for citizenship you look only at the reprentative and not the class members.  As long as rep is diverse from D, that is all you need.  even if members are not diverse from D.

(b) Amount in Controversy – Supreme Court in June 2005 – Exxon Mobile v. Alla Pattah.  The class invokes diversity if the represntatives claim exceeds75K regardless of class members claims.  Old rule was every member needed more than 75K.  

(c) We don’t care aobut other claims because of supp juris.  The rep claim gets in under diversity and the class come in under supp. juris.  And nothing under 1367b took it away (even thgout they were Ps).

g) Class Action Fairness Act of 2005

(1) puts a lot more class actions in fed court.  A completely sepearate grant for SMJ.

(2) §1332D2 – Federal court allows class action if:

(a) any class member is diverse from any defendant and the total amount in controversy exceeds $5M.

(b) makes it very easy to remove to fed court.

K. Impleader

1. Governed by FRCP 14 – third party practive

a) A defending party joins someone new, who may be liable to the defending party for the claim against her.

b) ex – you sue one of several joint tortfeasors – that joint tortfeasor should not have to pay entire amount because of contribution or indemnity.  

c) The third party defendant – the TPD – 

d) ex – P sues D.  But D says hey, there is someone else will have to pay – TPD.   This is not a cross claim – it is not between an existing party.

e) 14A – two other claims – the 6 and 7 sentences of 14A say this.  P can assert a claim against TPD.  Must arise from same transaction or occurance.  That may be asserted here.  P can sue TPD or TPD can sue plaintiff.  Three claims – impleader by D – TPD. TPD to D and P to TPD. Then you have to assess subject matter juris.

Rule 14 – Third Party Practice
14(a) At any time after commencement, a D, as a third party plaintiff, may serve a person not party to the action who is or may be liable to the D(TPP) for all or part of the P claim against the D (TPP).  The TPP need not obtain leave to make service if TPP files complaint not later than 10 days after serving the original answer – otherwise TPP mustobtain leave.  The TPD shall make any defenses to TPP in rule 12 and any counterclaims against TPP and cross claims against other TPD under Rule 13.  TPD may assert any defenses which TPP has to plaintiff’s claim.  TPD may also assert any claim against the P arising out of the transaction or occurrence that is subject matter of P claim against the TPP.  The P may assert any claim against the TPD arising out of the transaction or occurrence that is subject matter of P claim agaainst TPP, and the TPD shall assert any defenses as provided in Rule 12 and any conterclaims and cross-claims as provided in Rule 13.  Any party may move to strike the TP claim or for its severance or separate trial.  A TPD may prooceed against any person not a party to the action who is or may be liable to TPD for all or part of claim made in action against TPD.  

14(b) When P may bring third party – When a counter claim is asserted against a P, the P may cause a Tp to be brought in under circumstances which under this rule would entitle a D to do so. 
L. Intervention – FRCP 24

1. Joining someone new – absentee comes into case on own volition.  You come in either as D or P – you can chose.  You come in as a P to assert claim against D or come in as a D to defend a claim against you.

2. 24a2 – intervention of right

a) sounds almost exactly like 19a21 – second test of necessary parties.  test is you have a right to interevene if absentee intrest may be harmed if she is not joined.  24a2 then adds language “and her interest is not adequately represneted now”  If you have a necessary party under 19a1 she also has a right to intervene.

3. 24__? Permissive intervention – show absentee’s claim or defense has at least one common question with case in question.

4. Once you find out intervene will occur – must assess SMJ.  

M. Interpleader – FRCP  - specialized class action

1. a stakeholder holds property and she wants to force all potential claimints into one case.  Stakeholder wants to limit litigation to one time.   D doesn’t have to pay for extra cases.  Problem with interpleader is there are two kinds.  They do the same thing, but have different standards for invoking jurisdiction.  They do the same thing, but have different rules for invoking jurisdiction.

a) rule interpleader – FRCP22

b) Statutory interpleader.

c) Four ways to contrasst the two

(1) Rule interpleader is a regular diversity case.  Statutory interpleader has its own statutes §1335, 1397, 2361.

(2) to detrmine diversity

(a) under rule stakeholder must be diverse from every claimant

(b) statute – all we need is one claimant to be diverse from one other claimant.  Don’t even look at stakeholder’s citizenship

(3) amount in controversy

(a) rule – must exceed 75K

(b) statute – all you need is $500 or more.

(4) Service of Process 

(a) rule – regular old s.o.p as in before

(b) statute – you get nationwide service of process – no PJ problem.

(5) Venue

(a) rule – a regular case

(b) statute – you lay venue where any clamint resides.

d) Statute is clearly more liberal.

e) Ex.  A citizen of GA holds a watch and wants to interplead 3 CA citizens.  Can he do it?  Cannot use statutory interpleader because of diversity.  one claimant must be diverse from another.  Can we use rule interpleader?  diversity exists, but amount in controversy does not exceed 75K.
N. RULE 26  DISCOVERY 

1. Purpose
a) eliminate surpise and foster settlement.

b) put parties on equal footing in preparation for trial.  Allow each party to see entire picture.

c) conflict between protecting clients interest and adhering to discovery rules.

d) Policy behind liberal discovery – 

(1) Deposition-discovery rules are to be acorded broad and liberal treatment.  Mutual knowledge of all the relevant facts gathered by both parties is essential to peroper litigation.  To that end, either party may compel the other to disgorge whatever facts he has in his possession.  

2. Discovery is self-regulatory (judge only intervenes in breakdown) except for mental/physical exams.  is to avoid surprise and gotcha litigation. So that both parties know relevant and important information of case.

3. First question to ask, is it subject to privilege – 

a) privilege is communication that has taken place in the context of a particular relationship recognized at common law – doctor patient, attny client, priest, spousal.  Not the stuff you don’t want to tell because you think it is embarassing.

4. Second question – is it releveant to the calim or defense of any party.  

a) Discovery is tied to pleadings – you raise a claim or defense, then info regarding it is discoverable

b) For purposes of discovery relevance here is different than relevance at trial.  Relevance here means: You just need to know it is likely to lead to evidence relevant at trial.

c) Principal forms of discovery – depositins, interogatories, request for production, req., for admission.

26(a) - governs initial disclosures.  Was controversial as it relates to concern undermininng adversarialness – asking council to provide information that undermines their case.  concern is if you didn’t’ ask for it, why should I provide it.  26a makes them provide it up front.  

d) 26a1A – anyone that has information should be identified

e) 26a1B – a copy of documents related

f) 26a1C – computation of any categoryof damages with evidence

g) 26a1D – Insurance agreements related.

h) 26a1E – exclusions – (reasons are volume and ?significance?)

i) 26(f) conference – a set of meetings where parties make decisions about how discovery will proceed.

26(b)(1) defines scope– “parties may obtain discovery regarding any matter, not privileged, that is relevant to the claim or defense of any party”… “Relevant information need not be admissible at the trial if the discovery appears reasonably calculated to lead to the discovery of admissible evidence.”
(1) Attny client privilege –4 elements must be present

(i) the holder of the privilege is the client

(ii) the person to whom communication is made is 

(a) a menber of the bar

(b) in connection with this member

(iii) The communication relates to a fact of which attny was informed

(a) by his client

(b) without the presence of strangers

(c) for the purpose of securing primarily either

(i) an opinion on law or

(ii) legal service or

(iii) assistance in some legal proceeding, and not 

(iv) for the purpose of committing a crime or tort; and

(iv) The privilege has been

(a) claimed and

(b) not waived by the client.

(2) Upjohn – 5 rules underlie the Upjohn analysis for helping a corporation predict whether or not a communication will be found to be privileged. (some states – like IL - don’t follow Upjohn)

(a) the communication must be one that would not have been made but for the contemplation of legal services;

(b) the content of the communication must relate to the legal services being rendered;

(c) the information-giver must be an emploee, agent, or independent contractor with a significant relationship to the corporation and the corporation’s involvement in the transaction that is the subject of legal services;

(d) the communication must be made in confidence; and

(e) the privilege may be asserted either by the corporation or by the information-giver.

(f) Client holds the privilege not the attny.  Client can waive the privilege not attny.  Always presumes you are acting as an attny or seeking advice.  If they told you in front of others – than it is waived to a thrid party.  The purpose of maintaining privilege is common law seeks to maintain certain kinds of relationships.

26(b)(2) Discovery is limited by court [frequently limited by party agreement] if it is (i) unreasaonably duplicative/ cumulative, obtainable from another more convenient source (ii) the party has had ample opportunity to discover this; (iii) burden or expense outweighs likely benefit.

26(b)(3) – ATTORNEY WORK PRODUCT is obtainable but protected.  

The other party must show 1. substantial need, 2. undo hardship to obtain equivalent material otherwise.  as articulated in Hickman v. Taylor and Codified by 26(b)(3).

The Court will protect against disclosure of mental impressions, conclusions, opinions, or legal theories of an attorney or other prepresentative of a party concerning the litigation.  [Most attny’s believe that any interview contains mental impressions – ie. what questions to ask, the sequence to which it is asked.] 

(g) Hickman v. Taylor  articulates the work product standard.  The work product privilege allows attny’s to develop thoeries, ideas, and communication. Difficulty is when information is obtained by one party and not the other.  Interogatories 33 and Request to Produce 34 are directed at parties, not council.  Here the interrogatory is directed at council.  His only recourse is a deposition.  If you notice of depostion rule 30 and subpoena duc tacem R45 – (“Bring all this stuff with you”) 

(h) This is not privileged information as to attny client privilege.  Privileges are absolute.  Work product is entitled to a qualified immunity.  It could be overcome by another party if shown a substantial need and undo hardship – 26b3.  

The rule is about the relationship involved, not the information.

(i) 26(b)(3)  A party can get their own statement without showing a substantial need or undo hardship.  A statement is not an interview – it is a written signed statement or an electrical or recording.  opposing council would use it to impeach witness.

26(b)(5) – Party shall present a list of documents, a privilege log, such that the other party can assess applicability of privilege or protection.  

26(c) –PROTECTIVE ORDERS 

(3) PO may be issued upon motion, so long has party has made a good faith effort to resolve the dispute without the court, and as long as the motioning party presents good cause, to protect a party from annoyance, embarassment, oppression, undo burden or expense.
(4) Motion may 26(c)(X)

(a) 1 that disclosure or discovery not be had

(b) 2 D or D had only on specified terms and conditions/ time or place

(c) 3 by method other than method proposed
(d) 4 with limited scope or limited to certain matters

(e) 5 conducted with only those persons designated by court.

(f) 6 deposition once sealed can only be opened by court

(g) 7 trade secret or other confidential info not revealed or only in certain way

(h) 8 parties simultaneously file specified documents or information to be opened only as directed by court.

(5) Balance of harms and interests of this information

(6) If motion is denied in whole or part, court may award expenses in defense of motion.

(7) Additional considerations/options/avenues of discovery

(a) In camera – judge reviews files.

(b) Redacted files – problem here is sometimes they are looking for the very information that would be redacted – i.e. figure out who to depose and upon what information.  

Marrese v. American Academy of Orthopedic Surgeons

The court should balance the harms and the interests; Posner says the judge had options to fashion a protective order that could reconcile the competing interests: in camera review of docs to determine whether it’s relevant or not; they could also redact.  

BUT, redaction had problems too: the things that would be redacted is what Ps wanted; it wasn’t an abuse of discretion for the district court to order redaction either b/c Ps had okayed the means of redaction.  

Posner also says that liberal discovery has its disadvantages: Ds may be more likely to settle if P keeps pressing for documents that D doesn’t want to produce.  “Predatory Discovery” 

Discovery really informs the parties of whether or not they really should go to trial or settle or just stop the cause of action.  

Rule 26(d) – controls timing and sequence of discovery

Rule 26(e) – e – supplementaion – a part who has made a disclosure is under a duty to supplemtn at appropriate intervals if it dicovers its disclosures were incorrect.    THIS is where Beeck v. Aquaslide – each side should be expected to rely on answers by other side in discovery.  You have a continuing ongoing duty to supplement.  e2 – party is under duty to seasonably amend…
Rule26(g) - like rule 11 – every disclosure shall be signed that it is correct and complete as is made.  2 – tracks rule 11.  3 – changes should be made in the limitations on discovery imosed under these rules or by local rule and what other limitations should be imposed. 4 – any other orders that should be entered by the court under c.
j) 26b amendment in 2000 limits discovery to claims or defenses made by a party (as opposed to previous which was limited to “subject matter”) – this pushes back against notice pleading.  How does it do this – the more general you are, the broader you have identified your claims or defenses, the more open you are to discovery on these claims or defenses.  Recognize this push back to claims or defenses.

k) Note 5 744 – under a regime of notice pleading, narrowing your pleading is a premptive strike against discovery
5. Physical and Mental Exams – Rule 35

a) against parties only

b) for good cause (note 

c) 35b – Upon request, you (party examined) have right to get written report from examiner.  After delivery, you open the door for opposing council to obtain any report that occurred before the ordered exam or after ordered exam (must be same condition).  By requesting and obtaining the report or by depositng the examiner, the party examined waives any doctor patient privilege (on that condition).  Controversy occurs in a case like Schlagenhauf where exam is first requested by defendant.  

d) Schlagenhauf involves Erie question – Sibbach cases – whether state rule should trump the federal rule.  Schl was bus driver.  D start to cross claim against eachother.  In the context they raise contention that something is wrong with busdriver.  Schl says this shouldn’t apply because he is a D, he hasn’t put this forward, and this goes beyond REA.  Although it is usually applied to P they will apply it to D in this case.   Good Cause on p 787 – the court of appeals in other cases has recognized that it is not a mere formality.

e) Good cause is shown when a P has put his condition in controversy and provides D with good cause.  This applies to a D who asserts physical and mental condition.  however Schl does not bring up his physical or mental condition

O. Rule 37 – concentrate on 37b2.
1. 37a  motion to compel

2. 37a2 If opposing council fials to comply with motion to compel.

a) failing to make initial disclosures under 26a

3. Motion must show that you’ve attempted to get this information.

4. When taking a deposition, the propenent of the question may complete or adjourn the exam before applying for order

5. 37(b) Railure to comply with order – sanctions

6. 37b2 – potential sanctions – 

a) court can order disputed matter is established

b) may be barred from using that evidence for own case

c) dismissing the action, proceeding, claim

d) treating as contempt of court – except for phys or mental exam

e) 37c – failure to disclose and amend.

P. Trial Court has a lot of power with re to discovery.

Q. Probably go with Interrogatories first, then request to prodice  Request to admit are used more to trial/summ judg to determine which are matters in dispute still.
XVI. 
Final Judgment Rule

A. Why do we have a final judgment rule?

1. efficiency – but this assumes trials are less expensive than appeals.  

2. However, appeals if they were allowed, may be cheaper.

3. Most of the decisions by judges are not reviewd.  There are many decisions that are made that because you go through the whole trial period you either decide to settle, or move on too far, the decisions don’t get appealed.  Thus, what the trial judge decides, especially early in the case, is vital.  Don’t expect to be able to appeal.

B. Final judgment – means it ends the litigation – nothing left for court to do but enter or execute the judgment.  

1. Rule 58 – Entry of Judgment – when judgment is entered in docket under 79a.  Time begins to run from entry of the judgment.  It is not the issuance of opinion. 

2. There are some decisions that courts make that if you can’t reverse it, you don’t want to go on with the case.  or You would make  certain decisions different.  Are there instances where we can appeal even though it is not the end of the litigation.  
3. District court has discretion to determine appropriate time at which each final decision is ready for appeal because it is most familiar with the case and with any justifiable reasons for delaying appeal.  Rule 54 doesn’t supercede any statute controlling appellate jurisdiction.  It actually operates to restrict the number of appeals in multiple claims actions.  It ultimately preseceves the federal policy of preventing piecemeal appeals.

4. 54(a) “Judgement” includes a decree and any order from which an appeal lies.

5. (54)(b) When an action contains multiple claims [not multiple remedies as in Liberty Mutual Insurance v. Wetzel] or multiple parties, the court may direct entry of final judgment as to one or more but fewer than all the claims upon express determination that there is no just reason for delay and upon an express direction for the entry of judgment.
a) A counterclaim (permissive or compulsory) by its nature does not bar it from Rule 54(b) Curtis-Wright Corp v. General Electric Co.
6. 1291 Final Decisions of District Courts the courts of appeals shall have jursidiction of appeals from all final decisions of the district courts of the US.
(1) siginficance of jurisdiction is it can be raised su esponte and at any time.

C. Interlocutory decisions are not appealable, except certain exceptions.  We have interlocutory review for the exceptions because otherwise, these areas of law would develop without appellate guidance.
D. 1292(a)(1) – interlocutory orders can be heard when granting/modyfing/ continuing/refusing/dissolving injunctions, or refusing to dissolve/modify injunctions, except where a direct review may be had in the SC.  This is the principal exception to the final judgment rule.  
1. Other exceptions are steep in terms of proof you must offer.  

a) 1292(b) – the other exception – requires district court to certify the question if it

(1) controlling question of law – (if it is a question of fact it is not appealable under 1292b).  

(2) there is substantial ground for difference opinion.

(3) immediate appeal may materially advance the ultimate termination of the litigation.

(4) The court of appeals may –in its discretion – take upon the  order.

(5) provided the application be made within 10 days of judge’s order.

b) Another potential exception – Rule 54 – limited to cases where you have multiple claims or parties

(1) district court must make an express decision that there is no reason for delay

(2) must expressly direct entry for judgment.

c) Common Law Exception – Colateral Order Doctrine developed in Cohen and asserted in Laurel Lines.  “This decision appears to fall in that small class which finally determine claims of right separable from, and collateral to, ……construction.” Cohen
(1) must conclusively determine the disputed question

(2) resolve an important issue completely separate from the merits of the action. i.e. it is collateral to the merits of the case – it is not the same as the merits..

(3) effectively unreviewable on appeal from a final judgment. i.e. the right itself would be destroyed.  Effectively unreviewable sets the bar very high.  Does not include forum selection challenges ( Lauro Lines) or immunity (Van Cauwenberghe).
(4) EX – a bond posted to protect def in case P ends up being judgment proof and can’t recover. 
(5) Are there four elements to COD - if the matter presents a serious and unstetled decision on appeal.  This is specific to the case and not considered to be a fourth element.

(6) writ of mandamus is not interlocutory appeal – it requires an abuse of judge’s discretion.  It is not to be used as an appeal.  It must be an abuse of discretion.
E. Preclusion

1. Res Judicata = claim preclusion.

2. Collateral Estoppel  = issue preclusion

3. Why is preclusion important

a) one bite at the apple

b) when something is decided it is what it is

(1) allows reliacne upon decision

(2) respect for judgments

(3) prevents inconsistent decisions

(4) encourages you to bring you’re “A” game

(5) efficientcy

(6) certain set of fairness.

4. Preclusion may be waived if it is not claimed early in litigation.

5. Includes preclusion rom coompulsory counterclaims.

6. Claim Preclusion Elements
a) A judgment that is 1) valid 2) final, and 3) on the merits constitutes an absolute bar to a subsequent action between the 4) same parties, or those in privity with them upon the 5) same claim .
b) claim

(1) majority states find personal and property injuries should be tried together and thus are the same claim

(2) minority finds that these are distinct – different evidence – therefore preclusion would not apply. 

7. If there are jurisdictional barriers, preclusion does not apply.

8. Issue Preclusion (Collateral Estoppel) Elements
a) 1) An issue of law 2) is actually litigated in a prior action and determined by 3) a valid and final judgment and 4) the determination is essential to the judgment in the prior action, the determination is conclusive in a subsequent action between the parties whether on the same or different claim.

b) can inlcude 12(b)(6) and Summ Judg.

c) Loser in first action may relitigate issue in new claim if:

(1) stakes in second case are much larger

(2) Burden of proof in second case is lower

(3) issue arises in substantially different contextl; or

(4) some other compelling reason.

d) Doctrine of Mutuality of estoppel – preclusion can only be used by someone who was a party in case1.  
e) Hoever, Mutuality rule is not required or based in due process and thus courts can reject it.  The rejection of mutuality and allow non-mutual issue preclusion – issue preclusion allowed by someone who was not a party in case1 – nonmutual issue preclusion can come up in two ways:

(a) non-mutual defensive – the person using it is not a party in case 1 and in case 2 she’s the defendant in case 2.  It can be used.

(i) mutuality said you needed to be party. However, today most courts allow nonmutual defensive if Andy had a full fair opportunity to litigate in case1.

(b) non-mutual offensive – she is the P in case2.  
(c) Difference here issue preclusion is being used by a P.  flag mutuality rule, but say some courts, not a majority, will allow nonmutual offensive if it is fair. The leading case is Parklane Hosiery – there are various factors (were more worried because person using it is P):

(i) Andy had a full fair opporutity to litigate in Case1

(ii) Aunt B could not have joined easily in Case1 – if you could have joined easity in Case1 but didn’t’ do it, maybe we won’t let you in.

(iii) Andy could forsee multiple suits.  When he sued Barney he had an incentive to litigate in that case.
(iv) There are no inconsistent judgments.  If there was multiple litigations and sometimes he is found negligent and others not negligent then it would be unfair.
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claims.  


Definitions
Capron v. Van Noorden, Supreme Court of US, 1804

Error: An appeal.

Late: Having recently occupied a position or place.

alien: A person from a different place.

Action of trespass on the case: An action to recover damages that are not the immediate result of a wrongful act but rather a later consequence.  An action where a party sues for damages for any wrong or cause of complaint to which covenant (a promise or contract) or trespass (unlawful act committed with violence against person, property, or relative rights) will not apply

Writ of error: A writ issued by an appellate court directed a lower court to deliver the record in the case for review.

sue out: To apply to a court for the issuance of (acourt order or writ).

below: of a lower court; having heard the case at issue; having the power to hear the case at issue.

Assigned for error: A specification of the trial court’s alleged errors on which the appellant relies in seeking an appellate court’s reversal, vacation, or modification of an adverse judgement.

aforesaid/said: mentioned above; referred to previously / aforesaid; above-mentioned

manifestly appeareth: Clearly appears; is clearly apparent

held plea therof; given judgment therein; dismissed the same

right to assign for error: power to seek a reversal

want of jurisdiction: A court’s lack of power to act in a particular way or to give certain kinds of relief.

Tickle v. Barton, Supreme Court of Appeals of WV, 1956
Next Friend: A person who appears in a lawsuit to act for the benefit of an incompetent or minor plaintiff, but who is not a party to the lawsuit and is not appointed as a guardian.  

Alias Process: A second or further writ, summons, execution or subpoina used when the first or earlier process has for any reason failed to accomplish its purpose.

Plea in Abatement: A plea that objects to the place, time or method of asserting the plaintiff’s claim but does not dispute the claim’s merits.  Objects to the method not the fact that he received the claim.

Temple v. Synthes Corp., Supreme Court of the US, 1990

Certiorari: An extraordinary writ issued by an appellate court, at its discretion, directing a lower court to deliver the record in the case for review.

Tortfeasor: One who commits a tort; a wrongdoer

Joint-and-several liability:  Liability that may be apportioned either among two or more parties or to only one or a few select members of the group, at the adversary’s discretion; together and in separation.  Joint liability imposed on joint tortfeasors that allows enforcement of the entire judgment against any one of the tortfeasors 

Alderman v. Baltimore & Ohio R. Co., 1953

Wilful: Voluntary and intentional, but not necessarily malicious.

Wanton: Unreasonably or maliciously risking harm while being utterly indifferent to the consequences.

Illustrative Cases

Capron v. Van Noorden, Supreme Court of US, 1804

The proceedings stated Van Noorden to be a resident of North Carolina, but did not mention that where the plaintiff resided.  Because the court could not determine the residency of Capron, it could not determine it had jurisdiction.

Tickle v. Barton, Supreme Court of Appeals of WV, 1956
The service of the alias process upon the D was provured by trickery, deceit and subterfuge is null and void and of no force or effect and does not confer upon the Circuit Court of mcDowell County jurisdiction of the D

Case v. State Farm Mutual Automobile Insurance Co., US Cort of Appeals, Fifth Circuit, 1961

Did not state a claim why the law granted him relief. 12b6. Insurance Agent.

Temple v. Synthes Corp., Supreme Court of the US, 1990

P filed suit against Synthes on diversity jurisdiction.  At the same time, P filed a state claim against Dr. laRocca and the hospital for malpractice and negligence.    Synthes filed a motion to dismiss Temple’s federal suit for failure to join necessary parties pursuant to Federal Rule 19.  

1. Synthes does not deny that it, the doctor, and the hospital are potential joint tortfeasors.

2. It has long been the rule that it is not necessary for all joint tortfeasors to be named as defendants in a single lawsuit.

3. Advisory Committee Notes to Rule 19(a) satate “a tortfeasor with the usual ‘joint-and-several’ liability is merely a permissive party to an action against another with like liability.”

4. No inquiry into 19(b) is necessary because 19(a) has not been satisfied – complete relief can be accorded, and the third parties do not have an interest relating the subject of action.  

Plaintiff autonomy – P gets a choice of who he wants to sue.


DiMichel v. South Buffalo Ry. Co., Court of Appeals of NY, 1992

Plaintiff is entitled to view tapes that the defendant intended to use at trial.  Surveillance films should be turned over only after a plaintiff has been deposed.

Alderman v. Baltimore & Ohio R. Co., US District Court, Southern District of WV, 1953
P brought neglitgence alleging willful and wanton injury from D’s train.  Break in the rail was due to a  fissure is not visible upon inspection.  These defects occur in both new and old rails.   The complaint fails to state sufficient facts to substantiate a charge of wilfulness.  Plaintiff does not contend that she can establish that defendant knew of the particluar defect in the rail that caused the derailment.  In order to establish wilfulness, it would be necessary to charge that defendant knew of the defect in the rail, that the defect would result in a break, and D drove over the rail with an indifference to the consequences.  Plaintiff does not contend (any other theorey) that she can establish that defendant knew of the particular defect in the rail that caused the derailment.  Additionally, The undenied affadavits of defendant show that P cannot establish these facts.  









































































































































































































































































































































































