A SURVEY OF CIVIL ACTION

I. An Outline of Civil Procedure In action 
II. The Authority to Proceed with Action

A. Subject Matter Jurisdiction

· A party cannot consent or waive SMJ
-  Capron v. Van Norden (P did not disclose residence.  D wins.  P questions DJ on appeal)

· P burden
1. Diversity Jurisdiction:  USC 28 § 1332 
2. Federal Question:  USC 28 § 1331 
B. Personal Jurisdiction

Can be waived.  FRCP Rule 12(h), 12 (h)(3)

C. Must be an actual controversy and real parties. ( USC Art. 3, 3: Cases and controversies requirement)
D. Standing
1. Cannot be moot:  Relief no longer available

2. Cannot be unripe:  Anticipated but yet to happen.  
E. Service of Process
· Invalid of procured by fraud.  Tickle v. Barton (P fraudulently lured D into jurisdiction proper for service)
III. Defining and Determining the Case Before Trial

A. Pleadings (Rule 7A).  There shall be a complaint, answer, reply to counter-claim, third party complaint.

1. P must state a claim upon which relief may be granted.

It is not the duty of the court to create a claim.  

· Case v. State (Contract provided that D could terminate P without cause.  P sued for wrongful termination)
a) Rule 12(b)(6) – As an affirmative defense D may move to dismiss for failure to state a claim.  (Will be disposed of under proceedings of rule 56)
B.  Additional Parties

1. Joinder FRCP Rule 19: Uniting of parties under lawsuit 
a) If necessary and indispensable (without destroying SMJ) parties shall be joined.

i. Joint tortfeasors (permissive parties) are not necessary parties under Rule 19

· Temple v. Synthes (P brought products liability suit against doctor/hospital and manufacturer)

· Possibility that both made separate mistakes

b)  Policy:  Preventing multiple lawsuits
2. Impleader FRCP Rule 14:  (a) D action bringing 3rd party into lawsuit (derivative liability) (b) P action following a counterclaim.  
C.  Discovery (Rule 26)
1. Trial Preparation Materials: Rule 26 (3)(b)
· Must demonstrate need of materials to develop case and inability to acquire materials without undue hardship (FRCP notes on rule 26)

2. Policy:

a) Efficiency

i. Many items of evidence may need authentication.  Doing so during trial would be slow.

· DiMichel v. South Buffalo (P seeking order for D to turn over videotape during employement)



b)  Fairness
ii. Preventing surprise at trial.  
D. Summary Judgment (Rule 56)

1. Judgment entered upon motion by a party who claims that a lack of material fact in respect to an issue warrants disposition of the issue without consideration by the jury

Alderman v. Baltimore (P sued D railway for injury.  Could not show knowledge of defect, negligence required)



2.  Policy: Efficiency.  Summary judgment seeks same end as failure to state a claim.  Not going to trial.
PERSONAL JURISDICTION
I. Constitutional Foundations and Requirements
A. Full Faith and Credit Clause:  States must recognize judgments from other states
1) May collaterally attack jurisdiction, but not the merits.  

a) McGee v. Int’l Life Insurance

b) Hanson (FL ct. did not have PJ over D. FL did not have sufficient state interest in the family trust held by DE corp.  FL decision not entitled to FFC.)

B. Due Process Clause:  Exercise of jurisdiction must comport with traditional notions of fair play and justice. 
· International Shoe
· DP does not confer jurisdiction, only outer limits.  Long Arm statutes, given rise by minimum contacts, establish jurisdiction
2) Requirements of DP

a)  Nexus (Bases for jurisdiction) 
b)  Notice
II. Categories of Jurisdiction:

A. In Personam 

1) Jurisdiction over/action against a person

B. In Rem

1) Adjudicating status of a property (ie. dispute over ownership of land)

2) Any one may have an interest (everyone has an interest) ie. clarification of title
3) Quasi in rem:  judgment for/against a person but recovery limited to value of property.
a) Uses land as an anchor

b) You cannot get jurisdiction by attaching the property
III. Nexus – Derived from territorial principle of Pennoyer. 
A. Traditional Pennoyer
Traditional bases, presence, domicile, consent, property
Constitutional principles

Hess - Express – implied/appointing agents.  
B. Modern standards
1. Minimum Contacts. International Shoe
· May no be casual or isolated

· Must look at quality and nature


a)  Two functions:

i. Fairness to D

ii. Ensure appropriate balance of state power and sovereignty
c) Specific Jurisdiction:  Cause of action arises out of D activities in forum

i. May be an single event
d) General:  Cause of action does not arise out of D activities in state

i. Must be continuous and systematic 

· Courts not consistent on this issue.  See Perkins v. Benguet
ii. Arise out of / related to (Helicopteros Dissent - Brennan / sub relevance (prof)

iii. Must be more than sales and promotion by non-exclusive sales reps Fisher Governor v. Superior Court
iv. Must be more than purchasing of equipment and training. Helicopteros
v. Corporation may be subject to jurisdiction by actions of another corporation acting in an agency relationship.  Frummer v. Hilton Hotels
vi. Court may consider that P also is non resident and is forum shopping.  Ratliff v. Cooper  (non residents chose state for statute of limitations to sue non res drug co)

- Similar to Keeton v. Hustler, opposite outcome
e) Must be directed towards forum state. 

i. WWVW 
f) D must purposefully avail of benefits

· Relevant when D has NO physical presence

· Safeguard against accidental/inadvertent contacts

i. May not be brought by a unilateral act of P. Hanson v. Denckla (Opposite finding of McGee, DE trust in FL)
ii. Must be directed.  

· Kulko v. Superior Court (father’s children are given plane ticket and sent to CA)
g) D must foresee possibility of being hailed into the forum state.

i. Purchases, visits not enough.  Helicopteros

ii. Intentional tort, req. easily met.  

-  Calder (D editor defamed P in his forum state/state of residence)

· Effects test – D directed at P’s state.  Could have anticipated being hailed.
iii. Out of state business seeks franchise, req. easily met.

· BK

h) Contact based on contract as opposed to tort.  (McGee, Hanson, Carnival, BK)
ii. Contracts alone insufficient. 
· McGee ( No Jurisdiction.  D did not direct)
· BK  (Yes Jurisdiction.  D directed)
· Choice of law clause
· Bargaining power considered

iii. Choice of forum clause
i) Stream of commerce cases (distribution through a third party).  INCONSISTENT
i. Asahi  (Japanese D manufacturer sold to use through D2 Taiwanese distributor.  P (CA) sued for tort)  Low state interest, international parties.
· O’Connor – awareness insufficient.  Must be other factors, ie marketing.

· Stevens or Brennan? – Volume was enough

ii. Gray (D manufacturer sold to forum state through third party.  P sues for tort)
· Court determines substantial activity sufficient.  Volume irrelevant.

2. Fairness (focus on defendant’s due process rights)
· “must comport with traditional notions of fair play and justice”
· Fairness is irrelevant absent minimum contacts

· Some argue that this is D veto on P forum choice

· Must be a strong showing of unfairness
a) Five factor test 

· WWVW (OK court did not have MC because did not purposefully avail and other factors not strong enough.  P not OK resident.  Little state interest)

i. Burden on D (Most important factor)

· Some focus on actual burden. WWVW  (Brennan dissent) 

· D must show that it is unconstitutionally fair (Burger King)
i. Interest of forum in adjudicating the dispute

ii. P interest in convenient and effective relief

iii. Interest of inter-state judicial system in efficient resolution of controversies

iv. Shared interest of several states in furthering substantial social policies

b) Different Approaches

i. One part test.  WWVW  (Activities not directed, state interest low – non res. P)
ii. Two part test

c) International corporations

i. Great care and reserve should be exercised in extending US notions of PJ to foreign D’s Asahi, O’Connor
3.   Technological contacts REVIEW THIS 
a) Challenges

i. Concept of physical presence becoming irrelevant

iii. World wide reach.  What is purposeful availment?

· D who initiates contact via telephone or internet purposefully avails.  Bellino v. Simon
iv. Low levels of contact

v. Too much P autonomy.  D can be hailed anywhere.

b) Zippo test based on levels of activity (interactive, active, passive)


C. Jurisdiction Over Property
1. Historically, quasi was sufficient for jurisdiction

a) Prevents D from taking assets outside of the reach of the court

· Harris v. Balk  A(NC) owed B(NC) owed C(MD).  C served A in (MD)

· Debts follow you wherever you go

2. Property in forum, alone, is not sufficient ground for PJ (Unless pure in rem – min contacts would be met)

· Property is itself a contact
a) Minimum Contacts Applies to ALL ASSERTIONS OF PJ and does not depend on classifications of in rem/in personam.  Shaffer v. Heitner (Note:  bad case to apply contacts analysis to)
i. Shaffer v. Heitner (P owned share of stock.  D, company exec, owned stock as benefits.  D brought action against P for mismanagement, tried to use stock as an anchor)
· Property permanently within the state (real property) should confer jurisdiction.  Concurrence, Brennan

· NOTE:  Shaffer does not eliminate in rem

· Counter argument.  Policy reasons. Shaffer Dissent

· State interest in restitution of business incorporated in state

· State interest in regulating business where cause of action is relative to state

· State interest in jurisdiction over corps established under its law

b) In rem, even with overlay of minimum contacts will usually support jurisdiction (meets test)
D. Jurisdiction Outside Minimum Contacts

1. Domicile
a) A state’s authority is not limited by fact that D is elsewhere domiciled.  May service outside of state.  
· Milliken v. Meyer  (WY resident domiciled in CO.  Served in CO for WY court) PRE-Int’l Shoe

2. Presence (Tag Jurisdiction)

a) Mere physical presence in a forum state is alone sufficient. 

i. Burnam v. Superior Court (D on business in CA also visits children.  Avoided divorce, served with divorce while in CA)

· Scalia’s view:  Minimum contacts applies to absent defendants.  Historical tradition sufficient for application of jurisdiction based on presence.

· Brennan’s view:  Must still be based on “fairness” in consideration of all other factors.

· In either view, presence will generally suffice.

· Note:  This case is similar to Kulko (D’s wife sent plane tickets to children.  He visited and was served?  Not sufficient contact).  Facts made difference.

3. Consent

· Personal jurisdiction is a personal defense.  As such, it may be waived expressly or by actions inconsistent with the defense.

a) Implied

i. Plaintiffs who bring action in state are subject to jurisdiction.

· Adam v. Saegner (Conterclaim)

ii. By challenging jurisdiction you agree to jurisdiction and must comply with discovery

· Insurance Corp of Ireland v. Compagnie (D challenged jurisdiction and did not comply w/ discovery.  Court said failure to comply was admission of error)
· In this case, you must hear out case and challenge jurisdiction on appeal.  You cannot direct attack later if you did not try case on merits.  Baldwin
· This is resolved by failing to assert a defense.  You can collaterally attack later

b) Express – Usually by contract
· Courts generally unwilling to intervene in contracts.  See above.

i. Forum selection clause

· Must be fair amount of bargaining power – negotiable

· Enforcement promotes international business.  Would not be wise to force int’l corps to be subject to our courts on basis of minimum contacts irrespective of selection clauses.  Bremen v. Zapata
· Carnival v. Shute  (Court upheld FSC despite D’s contacts in other states)
· Clients come from many locale’s

· Judicial efficiency in reducing confusion and litigation
· Fairness – bargain.  FSC allowed prices to be low.
E. PJ in Federal Courts
· Constitutional limits found in DPC of 5th amendment

1. Compared with state court assertion of P/J

a) Stronger issues of inconvenience, still presents problem of burden on D

b) Federal courts

2. Rule 4 – Federal courts have jurisdiction:
a) 4(k)(1)(a) – to the same extent of the state in which it resides
b) 4(k)(1)(b)- (100 mile bulge rule)– over parties joined under rule 14 or 19 served within 100 miles from where summons issued (courthouse) 
i. Extends beyond long-arm.  Helpful in adjoining states

c) 4(k)(1)(c)- Federal interpleader jurisdiction under USC §1335 permits nationwide service over a third party

d) 4(k)(1)(d)- When authorized by statute of US

e) 4(k)(2) – Limited federal long arm – catch all.  Applies when not subject to any state but has minimum contacts with US.

3. Burden of demonstrating amenability of suit

a) Some courts say on P (like minimum contacts)

b) Others on D once prima fascia showing made by P

c) 7th Circuit approach:  D who wants to preclude 4k2 must show a more appropriate forum

· Note:  D may not want to do this for fear of submitting to jurisdiction in future cases

4. Application

a) Most courts say minimum contacts applies.  Others, only fairness.  
IV. Waiver of Service:  Duty to save costs of service
· Simplifies process of tracking down D

A. 4(d)(1) – Waiver of service does not waive objection to venue or jurisdiction

B. 4(d)(2) – Waiving party has duty to avoid costs.  P notifies D and requests waiver
1. D has an incentive to sign waiver

a) 4(d)(2) to return, has at least 30 days from date request sent, or 60 days if outside us and has 4(g) 60 days (RATHER THAN 20) after date on which waiver request sent or 90 days if outside US 
b) If D loses, does not have to pay costs of service

C. 4(e) – Persons not waiving.  Depends on state law (personally or dwelling with person of suitable age and discretion (80 yr. old drunk will not suffice

D. 4(f) – Service in foreign country.  By internationally agreed means (see if part of Hague agreement) or in manner of law applied within country.

V. Challenging Jurisdiction
· Note:  D who appears and challenges merits has waived claim of no jurisdiction
A. Direct Attack
1. Special appearance

a) If D raises any objection or argument regarding the merits, court may conclude waiver of jurisdictional objection

b) In most states, a person who challenges at beginning and loses my try on merits without waiving.  Can later appeal on grant of jurisdiction.

B. Collateral Attack

1. Ignore suit entirely
a) Judgment will be made by default.  If wrong, lost chance to defend.

b) FFC Clause requires states to honor judgments.  

i. Exception:  Enforcing court may always inquire as to whether the rendering state had jurisdiction in original action.  If D raises this claim in another state:  “Collateral Attack.”

ii. D may not reopen on merits.  Waived on failure to appear.  

iii. D may not challenge p/j if already done so (unsuccessfully in another court)
C. 12(b)(2) – Motion to dismissal for lack of personal jurisdiction

1. Must file immediately:  If D answers on merits and later concludes p/j is lacking, he will have waived jurisdiction.

2. May also file 12(b)(6) motion for failure to state a claim without waiving jurisdiction

NOTICE AND OPPORTUNITY TO BE HEARD

· Due process requires, at least, that before a person is deprived of life, liberty, property, they have an opportunity to be heard.  Mullane
I. Notice
A. Reasonable Notice

1. Justifications:  Due process of D, other P’s have interest in action – rights disposed of/granted without say and will become res judicta
2. Service must be reasonably certain to inform those affected, or, where the conditions to not reasonably permit such notice, that the form chosen is not substantially les likely to bring home notice than any other of the feasible and customary substitutes.  Mullane 
3. Notice must be reasonably calculated (most likely to reach)
· Note:  Court will require you to submit a plan.  Think of context and population (homeless, elder home, in jail, in military)
4. Service that would place impossible or impractical hurdles will not be justified

· e.g.  Parties unidentifiable

5. Plaintiff bears burden of costs

· Note:  This may inhibit the ability of some parties to bring suit, e.g. class action

6. Reasonableness tested with regard to alternatives
7. Notice by publication (constructive notice) rarely accepted
B. Values served by notice

1. Dignity values:  concern for humiliation and loss of self respect if not able to present case

2. Participation values:  ability to exert influence or to be “counted”

3. Deterrence values:  litigation influences or constrains individual begabior in ways thought socially valuable.

4. Effectuation values:  means through which persons are enabled to get whatever we are pleased to regard as rightfully our own

C. Competing values

1. Judicial efficiency

2. Fairness to plaintiff

3. D’s who might be able to evade their responsibilities by  not being found
II. Opportunity to be Heard

· Part of DP continuum. 

· Question to be asked:  How much due process is required?
A. Justifications (Fuentes v. Shevin)
1) Ensure abstract fair play

2) Protect use and possession of property from arbitrary encroachment
3) To minimize substantively unfair or mistaken deprivations of property
B. Opportunity to be heard must be available before the deprivation of property

1) Property may include wages (garnishment of wages) Snaidach
C. Commercial context:  Classical hypo: repossession of unpaid for stove

1) Old way:  Fail to pay, repossession.  Seller goes to sheriff and seizes.

2) New way:  Different states employ a number of different factors to safeguard D.  Different opinions as to how many required.

a) P must give an affidavit of claim.  Sworn statement under penalty of perjury

b) P must show that he is entitled to possession.  Cannot be conclusory.  (N. Ga Finishing v. DiChem)
i. Owner may show contract that demonstrates that they may seize

· Note:  Contract must say how they would sieze
c) P must get court order to seize by a judge.  Not a sheriff or clerk

i. Problem:  Is there any difference when there is a judge?  Yes, judge has specialized knowledge, but clerk could probably do the same.  Not evaluating the merits

d) P may be required to post bond

i. Problem:  Is there any difference? Average consumer is not aware of the procedure and doesn’t use

e) D must get hearing at some point (court prefers quick)
D. Government as P.  e.g. Prejudgment attachment of property  
· Note:  Distinguishable from stove cases, because court cannot just look at purchasing record
MATTHEWS TEST, found in Connecticut v. Doehr
1) Private interest affected by the official action

2) Risk of erroneous deprivation

3) Interests of party with respect to government interest
· Note:  There is a heightened concern when talking about property that affects livelihood (home, wages, etc.)
4) Connecticut v. Doehr.  Assault case.  Property attached
a) Court applied probably cause test (3 ways to determine)

i. P must demonstrate likelihood of success of suit

ii. P must show, in good faith, that suit is likely to succeed

iii. Statute requires something akin to requiring P to state a claim w/ sufficient facts to survive a motion to dismiss
D. Exceptions

1) Seizure necessary to secure an important government interest

· e.g.  Bad clams.  Health dept. shuts down without a hearing.

2) There is a special need for prompt action

3) State has kept strict control over its monopoly of legitimate force

SUBJECT MATTER JURISDICTION
I. General

A. SMJ cannot be waived Capron
B. Party bringing action must plead grounds for jurisdiction.  Rule 8(a)(1) – A pleading shall contain a short and plain statement of the grounds upon which jurisdiction depends, unless the court already has jurisdiction (i.e. adding additional parties)
II. Challenging SMJ

A. General rule:  Lack of SMJ may be attacked at any time by any party:  answer, in trail (before judgment), on appeal (collateral attack).

B. Defenses and objections to SMJ 

C. Direct Attack:  Raising issue of lack of SMJ in/before trial at lower court

1. Rule 12(b)(1): Motion to dismiss for lack of SMJ

2. Rule 12(h)(3):  Whenever it appears that there is a lack of SMJ, court shall dismiss

D. Collateral Attack:  Raising issue of lack of SMJ on appeal
1. If you show up, you submit to jurisdiction

2. If you didn’t show up, you may collaterally attack

a) No collateral attacks unless there are justifiable interests that must be protected

· e.g. Capron v. Van Nordon
b) Different jurisdictions follow different versions of Restatements of Judgments

1) R1 Factors (lack of SMJ clear, question depended on law rather than fact, court was limited/not general jurisdiction, question of jurisdiction not actually litigated, policy against court acting beyond jurisdiction is strong)

2) R2 Factors ( SM plainly byond courts J – abuse of authority, allowing judgment to stand would infringe on another tribunal, judgment rendered by court incapable to make adequate determination)
III. Diversity of Citizenship
A. Rationale behind diversity jurisdiction

1. Federalism concerns
2. Efficiency (not founding reason, but today the most important)
a) Trend is to restrict jurisdiction

3. Prejudice to out of state D’s

a) Local prejudice and bias

b) Differences in law

c) Judges:  Many state judges elected.  Federal tenured

4. Giving investors assurance that investments are secures

a) Many concerned that state courts more friendly to debtors

B. USC §1332 
1. §1332 Requires complete diversity 
a) There is no diversity if any P is a citizen of the same state as any D, no matter how many parties involved in litigation.  Strawbridge v. Curtis

· Note:  Constitution doesn’t say you cant have minimal diversity
b) Constitutional because constitution puts restrictions on jurisdiction, but does not take away.  “With such exceptions as congress shall make.”
c) Rationale:
1) Federalism concerns

2) Efficiency (most important)

· Note:  Trend is to restrict jurisdiction
2. §1332 requires amount in controversy 
3. Under §1332 (a), DC’s have original jurisdiction in all actions where amount in controversy is met, and is between:
(1) citizens of different states  A(TX) ( B(NY)

(2) citizens of a state and citizens or subjects of a foreign state A(TX)(B(Spain)

(3) citizens of different states and in which citizens or subjects of a foreign state are additional parties A(TX) + B (Spain) ( C(NY) or A(TX) ( C(NY) + B (Spain)

(4) a foreign national as P and citizens of a state or of different states Spain ( A(TX) 

a) Note:  Aliens admitted for permanent residence are citizens of state where domiciled

1) Rationale:  Otherwise, they would just be considered F Nationals and would automatically get D/J
4. Class actions §1332 (d)(2)
a) Minimal diversity (following class action fairness act)
1) Rationale:  Congress does not trust state courts with class actions

2)  Any member of P class must be of different state, foreign state, D is a foreign state.

b) States in which greater than 2/3 of P class are citizens shall decline jurisdiction §1332 (d)(4)


C. Determining Citizenship 
1. Citizenship is determined at the time you file suit
2. Individuals §1332 (A)
c) Citizenship is equated with domicile:  Where the person has taken residence with the intent to reside indefinitely

1) Indefinitely, does not mean permanently, it means open-ended:  no intent to leave

2) A person can say he will move at some point, so long as he does not leave
3) Having a residence in a state is not alone sufficient

4) Traditionally, the domicile of a wife follows her husband

d) Until you get a new domicile it is presumed that you are a domiciliary of the last place you domiciled. 

· e.g. Mas v. Perry (P(IL, student in LA) sues D (LA), d/j exists, LA not domicile because no intent to remain

e) Proving domicile:  Drivers license, voter registration, ties to community, where taxes were filed, property, bank accounts, employment (at will or contract), vehicle registration, etc. 
3. Corporations (can be citizens of many states) §1332 (C)(1)
a) State of incorporation  
b) Principle place of business (three tests:  APPLY ALL THREE ON EXAM)

1) “Nerve center”(corporate decision making)
2) Corporate activity (operations)

3) Total Activity (totality of the circumstances)

c) Exception:  Insurance co’s:  Acquires citizenship of the insured
4. Legal Representatives §1332 (C)(2)
a) Legal representatives of an estate acquire citizenship of person representing

1) Rationale:  people would have themselves represented by people in favorable jurisdictions

5. Class actions
a)  Citizenship determined by the representative of the action (c.a. fairness act)
6. Hypos
a) Can a US citizen permanently domiciled abroad sue in federal court under diversity?  No.  Interpret rules narrowly

b) Can a foreign alien, with a state of permanent residence, sue a foreign national in federal court?  Much debate.  

· Note:  Big C determined by little c.  Citizenship determined by state citizenship.

c) Can a foreign national sue another foreign national without a US citizen being part of the litigation?  No, no concerns of state prejudice.

D. Fed. Ct. Forum Shopping through creating diversity

1. USC §1359 – A district court shall not have jurisdiction over parties improperly or collusively made
2. Rule 17 a – Every action shall be prosecuted in name of the real party in interest
· e.g.  Rose v. Giamatti  Rose wants to sue MLB in Federal Court but cannot because MLB has members in all states. He sues manager and brings in MLB.  Improper under Rule 17
E. Amount in Controversy
1. Matter in controversy exceeds the sum or value of $75k (exclusive of interest of costs) or $5M for class actions (§1332(d)(2).

a) Determined by value to P (e.g.  damages, or amount unjustly enriched)

b) Determined by value to D if seeking to remove to federal court

c) Either viewpoint view

· Note:  These reasons determined in A.FA. v. Whitchurch
2. Determined at the time claim is filed (Ultimate recovery irrelevant)

3. Must be pleaded, Rule (8)(a)(1) above

4. RULE:  Good faith claim for more than amount requires controls, unless it appears to a legal certainty that the claim is really for less
a) Improper claim will be dismissed under §1359 (above)

b) Punitive damages may be included

c) P has a right to make presentation about meeting the requirement 

· e.g. AFA Tours v. Whitchurch .  Issue raised sui sponte.  P did not get opportunity to demonstrate

5. Aggregated claims

a) 1 P v. 1 D, unrelated claims may be aggregated

b) Claims against multiple parties cannot be aggregated

c) Joint (JSL) claims may be aggregated

d) Class action claims may be aggregated to reach $5M

F. Exceptions
1. Domestic relations and probate matters

2. Rationale

a) State courts have a better understanding

1) They have a better relationship with local agencies

2) They have been dong it longer

b) Judicial economy
IV. Federal Question

· Note:  Diversity and amount in controversy irrelevant if a Federal Question
A. Article III, s. 2 :  The judicial power shall extend to…all cases arising under this constitution…

· Note:  Constitution does not grant f/q/j, only sets boundaries of powers.
B. USC §1331:  DC shall have original jurisdiction of all civil actions arising under the Constitution, laws, or treaties of the United States

· Note:  The language is derived from Article III, 2, but application is different ( narrow)
1. P’s original cause of action must assert a claim that arises under federal law.

a) Anticipated federal defenses will not suffice for FQ 
· e.g.  L&N RR co. v. Mottley -  Woman with free train pass brings action for breach of contract.  She files in federal court anticipating a defense under a federal act.  No FQ, because FQ not in original cause of action

2.    Well pleaded complaint rule
a) If P would have to plead federal rule in complaint in order to have a cause of action, the original cause of action arises under.

b) P may not just state the federal question issue in complaint

c) Under the rule, the court should be able to determine, without waiting for an answer, if case turns on a FQ

3.   For exam, ask:  is plaintiff asserting a federal right?
C. Other circumstances of original jurisdiction

1. Patents, copyrights, trademarks, unfair competition, §1338
· Note:  This grant is not as expansive as it may appear.  Many of these issues revolve around contract disputes, not federal question.  

· e.g.  Harms v. Eliscu  Dispute over ownership of copyrighted material.  Original cause of action was contract, not copyright.

2. Civil Rights §1343

3. US as P §1345
V. Supplemental Jurisdiction
· Note:  R 18 envisions idea of liberal joinder.  None of this would work, however, without §1367. 
A. Constitutional foundation:  Article III, 2 sets limits of jurisdiction.  Congress grants.

B. The problem:  The Rules anticipate liberal joinder (Rule 18).  How does this reconcile with concerns of: 

1. exercising jurisdiction over claims that should not be heard in federal court

2. manipulation of the party structure in order to have claims heard in federal court that would not normally be heard

C. Justification: Judicial efficiency:  minimizing costs of excessive litigation (for courts and for P)

D. Types of supplemental jurisdiction (all considered together)
1. Pendant-claim jurisdiction:  Multiple claims brought at both state and federal level.  Closely related claims can be brought together in F. Court

· e.g.  United Mine Workers v. Gibbs.  P brings FQ claim against D and state law claim against D.  
2. Pendant-party jurisdiction:  Plaintiff has anchored claim in F. jurisdiction  and has a claim over a party when there is no independent basis for federal jurisdiction
a) Heightened concern 
1)  Bringing in a party who has no expectation to be brought into suit
2) Manipulation of party structure (P brings in D1 to get diversity knowing that D2 would be impleaded.
· e.g.  Aldinger v. Howard:  P brings judicially proper (FQ) claim against D1 and judicially improper claim against D2(state law claim against county).  Held:  §1331 not meant to permit claims against municipalities

· e.g. Owen v. Kroger:  P(IA) bring judicially proper (diverse) claim against D1(NE) who brings in (R 14 a) D2 (later discovered no be IA – non-diverse).  Summary judgment granted for D1.  Held: distinguished when persons not expecting suit brought in.  SIMILAR CASE WILL BE ON EXAM!!!
3. Ancillary jurisdiction:  Additional claims brought by D:  impleader, joined, cross-claims R13(g),counter-claims, intervention R24(a)

a) Does not apply to permissive counterclaims (arose from different events) 

E. Gibbs Test
1. Step 1:  Original claim (anchor claim) must invoke either federal question or diversity jurisdiction
2. Step 2 (Gibbs):  Additional claims must arise from a common nucleus of operating fact.

a. Rationale:  Must arise out of same case (and controversy)

3. Step 2.5 (when working with p-party, Aldinger, Owen) Look at congressional intent to determine if jurisdiction should apply to additional claim.  
4. Step 3 (Gibbs):  Apply additional considerations?

a. Were federal claims dismissed before trial?

b. Do state issues predominate?  

c. Is the sate claim closely tied to questions of federal policy?  (Justifying F. pre-emption)

1. e.g. F. law predominates on workers issues, i.e. Gibbs
5. Will addition of claims confuse the jury?

E. Exercising Supplemental Under USC §1367  
Note:  §1367 was designed primarily to deal with the problem of pendant-party jurisdiction

Step 1.  Does it meet the requirements of (a)?




Note:  Represents congressional interest of courts to hear these disputes
(a) Shall, except as provided in (b, c), have supplemental jurisdiction over all other claims that are so related that they make up same case or controversy.

· Note:  Uses language of Art III, 2, but will apply common nucleus test of Gibbs.
Step 2.  Is it limited by (b)?




Note:  Bounce back from (a) to protect against P abusing power
(b) In diversity cases, courts shall not have supplemental jurisdiction over claims brought by plaintiffs under rule 14 (3 party e.g. Kroger),19(joinder), 20(permissive joinder), 24(intervention), (all devices by which parties are added) or by people seeking to be joined as plaintiffs  under rule 19, or seeking to intervene as plaintiffs under rule 24, when exercising s/j would be inconsistent with the jurisdictional requirements of 1332
1. Rationale:  

a) Concern is about plaintiff defeating diversity

b) D can still implead others because he did not get the benefit of choosing the parties and the forum.  D did not. 
2. Hypo’s:

a) Will s/j extend to third party claim against P?  Yes.  B only applies to P.

b) What if P counterclaims against third party (no FQ, no Div.)?  Probably not.  When P in position of D, he is still barred from s/j
Step 3.  Should the district court decline under the factors in (c)?



Note:  This section expresses congressional intent to provide discretions
(c) May decline if:

1. Raises novel or complex issue of state law (*not in Gibbs)

2. State law claim predominates

3. DC has dismissed all claims over which it has jurisdiction

4. Exceptional circumstances providing other compelling reasons (*not in Gibbs)
· Note:  Congress’s use of word other indicates that the additional reason is along the same lines as 1-3.  Executive Software (4. is the exception, nut the rule, court must clearly articulate, not just say that is an exceptional circumstance)

VI. Removal
A. Removal is an exception to the traditional rule:  P has choice of forum subject to limitations
1. Rationale:  Both parties should have access to federal courts
b) out of state D’s also have concerns of local bias

2. Problem:  Defendant veto on plaintiff’s choice of forum

B. Rules of removal §1441
1. applies only to cases that could have originally been brought in F. court (court must have jurisdiction).  (of which district courts have jurisdiction initially, §1441 (a))
2. Removal is a one way street.  D cannot remove from F. court to S. court
3. Only D’s can remove. (all D’s must join)  P cannot remove on counterclaim (§1441(a)
4. Case can be removed only to the federal district embracing the state court where the case was filed (§1441(a)

5. If the matter is of diversity, D cannot remove if any D a resident of state where suit originally brought (§1441(b)) 

6. If the matter if of federal question, D has a right to remove irregardless of citizenship (§1441(b)

7. If the case contains a separate and independent claim based on FQ, D may remove the whole case.  
C. Procedure of removal §1446

1. Notice of removal must be filed within 30 days of service (§1446(b)).  
2. If a case becomes removable, the case may be removed within 30 days of the date is becomes removable, but not more than one year after it was brought in state court.
D. Challenging removal §1447

1. Plaintiff may file a motion for remand, §1447 (b)

a) Remand on basis of defect must be made within 30 days after D files for removal 

b) Remand on basis of lack of SMJ can be made at any time

2. An order remanding to state court is not appealable (until after case is heard on merits)
a) Rationale:  State sovereignty, judicial efficiency
E. Removal of class actions §1453
1. Does not matter if any class member it citizen of removing state

2. Action may be removed by any D without consent of all D’s
VENUE

I. Venue and SMJ compared

A. Venue

1. relates to the proper district in which to bring action

a) Question of convenience

b) Can be conferred by an agreement

c) Can be waived (by failing to challenge, R. 12 B, forum selection clauses)
d) Asks where within the district

B. SMJ

1. relates to the power of the court to adjudicate the matter

a) Question of power and authority

b) Cannot be conferred by an agreement

c) Cannot be waived

d) Asks what district

II. Venue and Forum non conveniens compared
A. Venue

1. Transfers or dismisses based on statute §1391

B. Forum non conveniens
1. Transfers or dismisses based on common law
III. Venue in Federal Courts §1391:  
· Note:  For exam, pick up quick on whether DJ (a) or FQ(b) and then jump to appropriate part of §1391
A. A judicial district where any D resides, if all D’s reside in the same state,  §1391 (a)(1), (b)(1)
B. A judicial district in which a substantial part of the events or omissions giving rise to the claim occurred, or a substantial par of property that is the subject of the action is situated, §1391 (a)(2), (b)(2)
· Note:  giving rise to does not mean related to.  
· e.g.  P brings action under fair debt act (FQ) regarding mail forwarded from his PA address to NY address.  NY is proper venue (substantial events)  Bates v. C&S Adjusters
C. Fall back provisions

1. For actions based solely on diversity, a judicial district in which any D is subject to personal jurisdiction at the time the action is commenced, §1391(a)(3)
2. For actions NOT based solely on diversity, a judicial district in which any D may be found, §1391(b)(3)
e.g.  Burnam v. Superior Court (Tag jurisdiction)
D. Exception:  Venue agreed upon by parties:  i.e. forum selection clauses

E. D has two options, transfer (below), move to dismiss (though unlikely) under 12(b)(3) 
· Note:  If D moves to transfer to federal court, you must go through Gibbs test

IV. Transfer of Venue in Federal Courts, §1404

A. §1404 – “For the convenience of parties and witnesses, in the interest of justice (preventing discrimination), a district court may transfer any civil action to any other district or division where it might have been brought
· Note:  ”Where it might have been brought” refers to plaintiff at time of bringing action.  Hoffman v. Blaski
B. In diversity cases, the law applicable to the transferor forum follows the transfer.  Van Dusen v. Barack

C. In FQ cases, it is presumed that F. law will be the same, but there is different interpretations.  Courts split on this issue.
D. If P chose improper venue, court may transfer (in interest of justice) or dismiss, §1406  (in most cases dismissed)
E. In complex multi-district cases (e.g. antitrust), case will be transferred temporarily so that D does not need to defend himself in multiple jurisdictions.  §1407
V. Forum Non Conveniens
· Note:  Globalization has caused massive increase in FNC
A. Principle:  A court may resist imposition upon its jurisdiction even when jurisdiction is authorized by the letter of a general venue statue

B. Factors to consider in granting,  Gulf Oil v. Gilbert
1. Private interest of the litigant

a) Access to sources of proof

b) Availability of compulsory process for attendance of unwilling

c) Cost of obtaining attendance of willing witnesses

d) Possibility of view of premises

e) All other problems that can make a case easy and inexpensive

2. Public interest

When case affects many persons, there is an interest in holding trial in their view

Local interest in having trial decided at home

Interest in having forum familiar with governing law

3.  Additional considerations

a) The possibility of change of law is not a consideration in FNC inquiry unless the remedy provided in alternative form provides no remedy at all

· e.g.  If P does not want forum changed to Scotland because no strict liability, irrelevant.  Piper

· What if no jury trial, as in most int’l courts? 
· Limited discovery – court will sometimes permit transfer under certain conditions.
C. There must be a more appropriate forum
e.g. Plane crashes.  P sues parts manufacturer and plan co in US court.  D removes to F. Court and then tries  transfers (resulting in dismissal).  P agrees to Scottish court
STATE LAW IN FEDERAL COURTS
I. The problem:  When a court sits in diversity, which law should apply?
II. RULE:  When there is a valid (adopted in conformity with REA, §2072) and pertinent (intended to govern issue at hand – in direct conflict) FRCP, then the FRCP will apply.  If not, then the RDA applies and we must ask all the questions of Erie.  
III. Rules of Decision Act, §1652

A. Rule:  The state law, except where the constitution or congress requires, state law shall apply
1. Swift v. Tyson Approach:: The “laws of the several states” in RDA refers only to state statutory law, not common law.  In the absence of a statutory law, federal “general law” shall apply.
a) Problems:

shopping

2. Erie v Tompkins Approach (Duty of care owed by rail co., man hit by door) :  The “laws of the several states” is what would be applied by the courts of the state in which they sit.  There is no federal general law.
· Note:  Rationale:  Scholar found draft of RDA which originally said “statute” and later removed.”
· Dissent:  Issue was raised sui sponte, US should be permitted to submit a brief
a) Criticisms of Swift:
1) Federalism concerns, 10th Amendment (powers reserved to states)

· Note:  This is not a 10th amendment case.  Even considering 10th, still unknown what REA intended.  10th is still useful

i. Federal judges have broad and sweeping power to interpret state law

ii. States left powerless

iii. 10th Amendment indicates framer’s intention for states to be robust

2) Inequitable administration of the law:  equal protection

· Note:  This case not a 5th amendment case.  5th, at this time, did not have an equal protection component.

i. Discrimination by non-state citizens against citizens

3) Forum shopping

i. Changing citizenship, state of incorporation, domicile in order to acquire diversity and gain more favorable law.  e.g. B&W Taxi v. B&Y Taxi

a) Dissent:  Issue was raised suisponte, US should be permitted to submit a brief, taking Congressional power to determine substantive law seems questionable
IV. Erie’s Progeny
	Issue
	Law that should apply:

	Clearly substantive, “bound up with rights/obligations created by state law”
	State law (Erie)

	Matters of  procedure , “form and mode,” where outcome would be affected
	State law (York)

	Matters of procedure where there are countervailing federal considerations (perhaps with a hit of constitutional question)
	Federal law (Bryd) (Balancing test) (See also Gasperini)

	Matters of procedure where applying a Federal Rule is in direct conflict (and is valid and pertinent, and does not enlarge or abridge a substantive right)
	Federal law (Hanna)

	Matters of procedure where applying a federal statute is in direct conflict, and was within the power of congress, congress is supreme
	Federal Law (Steward)


A. “Outcome Determinative” test:  Where the application of federal law may significantly affect the result, state law should apply.
1. Guaranty Trust v. York  (1945): State tolling provision (SOF) breach of fiduciary duty claim
· Note:  Not in conflict with FRCP
a) The policy behind Erie demands that the outcome should be the same regardless whether claim is brought in federal or state court

1) Federal court is essentially another court of the state

2) Dual system should not be manipulated

b) Substance and procedure
1) Erie did not intend to draw distinction, the policy behind is what matters

2) SOL can be characterized as either p/s

3) If you take a hard line on procedure, everything will be substantive
c) Dissent:  expresses concern about weakening federal government
2. Problem:  Almost everything can be outcome determinative

B. “Balancing of Interests” test (pushes back against Erie / State Courts):  In addition to outcome determination, courts should also consider countervailing federal policies that arise from the federal court’s status/character as an independent judicial system.  These policies should be balanced against state interest in applying state law.  
1. Byrd v. Blue Ridge Electric, (1958):  Determination of employee states, State:  Judge, Fed:  Jury

a) An essential characteristic of the federal court is their allocation of functions between judge and jury 

1) This function is also under the influence – if no the command – of the 7th
· Note:  This is not a 7th amendment (trial by jury) case, although it influences

· Note:  Trial by judge or jury is procedural (not bound up with rights and obligations)  

b) In the absence of other considerations, F. Ct’s should apply state rules where the outcome may be affected  

c) Note:  If state’s interest in law is efficiency/lowering state burden, there is no interest because case is in F. court anyways.  Burlington Northern
2. Gasperini v. Center for Humanities (1996) :  Two possible alternatives in law relating to excessive jury verdicts.  State “deviates materially,” federal, “shocks the conscience.  Possible R 59 issue (new trial, possible 7th amendment issue (reexamining jury verdicts).  
1) Balance of interest:  State law will apply at DC level and Federal law will apply at AC level
2) Byrd still influences courts, but they don’t say they are doing a balancing test..
C. Direct Collision with FRCP: If there is a valid and pertinent FRCP in “direct collision” with the state law, the FRCP applies so long as it is valid under the REA
· Note:  Best arguments come from the nature of the rule.

1. Rules Enabling Act, §2072, (b) (pertinent part): Such rules shall not abridge, enlarge or modify any substantive right.”
· Note:  This is extremely rare:  The FR will have ot have a substantial impact on state policy unrelated to litigation to be declared invalid under REA.

2. R4 (Service of Process) v. State Law (in person service).  Conflict.  Hana v. Plumer (1965):  

a) The outcome determinative test is not meant to be a talismanic test, it cannot be read without the twin aims of Erie.
b) When conflict exists, the FCRP must be valid and comply w/ the REA
1) Problem:  This is circular; the rules are pre-checked because they are created by a body that knows whether they comply with the REA.

2) Hanna distinguished:

· R3 (commencement of action) v. State tolling statute No conflict.  Ragan v. Merchant 
· R23 (Class actions) v. State law requiring bond:  No conflict (23 addresses different concerns.  Cohin v. Beneficial 
c)  Hanna suggests an insulation of the rules
3. R3 (commencement begins with filing) v. state tolling statute.  No conflict (R3 not pertinent) Walker v. Armco Steel, (1980):  

· Note:  Identical to Ragan.  Decision between Ragan and Hana
a) If the FRCP is not sufficiently broad (pertinent) to cover the issue, then Hanna analysis does not apply.

b) Problem:  FRCP in conflict with state law, but you have a classic Erie situation:  Applying the federal law will end up with forum shopping and inequity





b)  Problem 2:  Does FRCP R. 3 enlarge a substantive right, thus violating REA?

· Note:  Court decides on pertinence, but is really issue of validity

4. R38 (limiting penalties for unsuccessful appeals) v. State law assessing 10% fine: Conflict.  Burlington v. Woods, (1987) (procedural rules which incidentally affect substantive rights are permissible under REA)
5. Note:  The question of “conflict”, a threshold issue, is not answered in these cases.  Some courts apply narrowly while others broadly.  They prefer to work it out within the facts before them.
6. Note:  This test seems more like a supremacy clause issue than an Erie issue.

D. Direct Collision With Act of Congress (Steward v. Ricoh)
1. USC§1404 (Transfer of Venue) v. State policy towards forum selection clauses. Conflict.  
2. Questions to ask

1) Is the federal statute sufficiently broad to cover the issue?

2) Does the statute represent a valid exercise of Congress’s authority?

3) If yes, as between the two choices in a single “field of operation,” the instructions of congress are supreme.  

a) Rationale:  

i. Congress has directed that multiple considerations govern transfer within the federal system, and a state policy focusing on a single concern or a subset of factors within §1404 would defeat its command.  

ii. Federal courts have more power with regard to transfer (broader jurisdiction).  Federal courts can consider broader interests.  

V. Ascertaining State Law
A. General Rule:  The federal court must look to the state’s highest court for its interpretation of state law.  
1. Exception (in some cases) :  The district court does not have to apply the governing state law if the state’s highest court would not follow the case precedent at issue.  Mason v. American (District court dismissing state requirement of privity)
a) Things to look for:
1) Negative treatment in Dicta
2) Decisions in lower courts
3) Decisions in other states
2. Alternative:  Federal court can ask for certification
a) Pros:  Respecting state decisions (preventing forum shopping).  Just because court sits in circuit doesn’t make them experts on the laws of the state.  

b) Cons:  Judicial efficiency.  

B. Venue Transfer:  The laws of the original venue remain.  

C. Conflict of law rules from the state in which the court sits should apply

PLEADING

I. Common Law 

a. C.L.  Pleading 
i. Writs confined to four corners:  facts, nature of problem within the facts, law, and equity.
1. Questions of Law:  Questions for which relief available is compensable
2. Questions of Equity (different system, heard by chancellor):  P must demonstrate that relief was not monetary.
b. C.L. Responses
i. Dilatory:  Pleas not relating to the merits (jurisdiction, defect in pleading [pleas in abatement], failure of condition that must be satisfied [pleas in suspension]
ii. Parentory:  Demurrer (operates like 12b6), traverse (denial), please in confession and avoidance (affirmative defenses)
II. Code Pleading
a. Disposed of distinctions between law & equity: one form of writ
b. Fact pleading:  P must provide everything needed to state a claim.
III. FRCP Pleading 

a. Notice Pleading:  Parties not required to present everything needed to state a claim, just notice of the pleader’s claim or defense and the transaction, event, or occurrence that has been called into question.
i. Goals:  common sense, flexibility, efficient

ii. Rationale:  The FRCP permits liberal discovery – the information will come out in time.  If it does, not, Rule 12b6 in conjunction with 56 will dispose of the claim.  If any necessary information was left out, Rule 15a permits parties to amend their pleadings.

iii. Note:  Because of Discovery Rule R 26 b (discovery scope and limits), parties generally plead broadly to permit broad discovery.  Recall, for good cause, court can order additional discovery.

iv. Narrow pleading may be a “preemptive strike” against opposition discovery.  
b. R 8e:  

i. 1) Pleadings shall be simple, concise, direct; 
ii. 2)  A party may state as many claims as they have regardless of consistency.  
c. R 8f:  All pleadings shall be so construed as to do substantial justice
IV. The Complaint

a. The complaint commences the lawsuit
b. Purposes
i. Put D on notice (in real world you want to give more)
ii. Give first impression to trier of fact
iii. Give impression to D
c. R 8 a:  Pleadings which set for a claim for relief, whether an original claim, counterclaim, cross claim, or third party claim shall contain:
i. (a)(1) A short and plain statement of the grounds upon which the court’s jurisdiction depends
ii. (a)(2) A short and plain statement of the claim showing that the pleader is entitled to relief
iii. (a)(3) A demand for judgment for the relief the pleader seeks.
1. R 54 (c) A judgment in default shall not be different in kind from or exceeded in amount that prayed for in demand for judgment.
d. Complaint must only provide fair notice, not entire claim.
e. P must not plead matters on which D must introduce proof (e.g. non existence of defenses)
f. Lesser pleading:
i. Pro Se litigants:  standard is slightly lowered.  Dioguardi
1) Potential problem:  What about P’s who can afford council and just don’t want one?
b) Excessive pleadings
1) R 10 b:  Paragraphs/Separate Statements:  each paragraph shall be numbered, limited to a single statement and set of circumstances.

g. Link to R 11:  P must, at minimum, demonstrate that he believes there is evidence, he just doesn’t have it.  Otherwise, P runs risk of sanctions.

V. Pre-Answer Motions

a. Motion for More definite statement, R 12e:  Used when pleading is so vague and ambiguous statement that a party cannot frame a response.  If pleading order not obeyed within 10 days, the court may strike pleading
· e.g.  P call’s D’s comments slander.  Must explain.
· Note:  This motion is disfavored, tension with R 8
b. Motion to Strike, R 12f:  Must be made within 20 days after service of pleading.  
i. Used when party includes (scandalous, impertinent, irrelevant matter in pleading (rare)
c. Note:  Dance between pleading and production.  P must plead little, but produce enough to avoid defense.
VI. Burden of Pleading and Production: Pleading Special Matters 
a. Rationale:  Where P is in control of the information, there is greater possibility of frivolous lawsuits (attempting settlement).  Where P does not, the information will become available in discovery.
b. R 9b:  Fraud/Mistake: particularity.  Malice, intent, knowledge: pleaded generally.
· e.g.  Securities class actions  

c. R 9c:  Conditions Precedent:  pleading performance/occurrence of conditions: general.  Denial of performance or occurrence:  particularity
d. R 9g:  Special Damage (unexpected, e.g. emotional injuries):
e. R 7a (Loophole):  The court may order a reply to an answer:  Creates a heightened standard w/out R 9.  
· e.g.  Civil rights/employment discrimination, court may dislike or try to weed out pro se

· Note relationship between pleading, production, and persuasion.
VII. Responding to the Complaint:  
a. R 12A1 When Presented:   D shall serve an answer 
i. a) within 20 days after being served with summons and complain; or

ii. b)  if summons has been waved under R 4d, within 60 days after the date when the request for waiver was sent, or 90 days if outside US.
b. R 12A4:  

i. a)  if motion denied or postponed, responsive pleading shall be served within 10 days after notice of courts action
ii. b)  if motion for more definite statement granted, responsive pleading shall be served within 10 days after the service of the more definite statement
c. R 12B How Presented:  Every defense shall be asserted in the responsive pleading, except the following defenses may be made by motion:
i. Lack of SMJ
ii. Lack of PJ
iii. Improper Venue
iv. Insufficiency of Process
v. Insufficiency of Service of Process
vi. Failure to State a Claim Upon Which Relief May be Granted
1. If on 12 b6, matters outside the pleadings are added, the motion is transferred into a motion for summary judgment under R 56.  
a. R 56: Summary Judgment
i. (c) Motion granted if no genuine issue as to any material fact
a) Generally involves affidavits, pleadings, depositions, interrogatories
ii. (f) provides P with an opportunity to continue discussion because he did not have adequate opportunity to discover
2. Evidence will be viewed in light most favorable to P
a. A claim will be dismissed under 12 b6 only if NO claim is available.  
b. Ambiguous claims that state somewhat of a claim won’t be dismissed under 12b6
3. Part Dismissal: You can get a summary judgment on some claims, but not others
4. Courts have expressed a willingness to dismiss claims earlier on
a. Rationale:  Efficiency, the costs of discovery
b. What about P’s without access to information?  Those things that must be pleaded with peculiarity?  Circumstantial evidence needed.
5. 12 h2  Preservation of Certain Defenses:  12b6, 12b7 may be brought again.
a. Rationale:  They are claims that may arise further along in discovery
vii. Failure to Join a Party Under Rule 19
d. R 12C Motion for Judgment on Pleadings:  After pleadings are closed but within such time as not to delay trial, any party may move for judgment on the pleadings.
i. If on motion for judgment on pleadings, matters outside the pleadings are added, the motion is transferred into a motion for summary judgment under R 56.  
· e.g. you believe a necessary party must be joined and court says not ready [opposing party, under R 56 (f) will have opportunity to continue discussion
ii. Typical Process:  A(motion to dismiss(denied ( answer(discovery(2nd 12b6/12b7 (pursuant 12h2), denied(12c(close of discovery(R56
e. R 12G Consolidation of Defenses in Motion:  If motion filed under R 12, you must file all (except as provided in 12 H2)
i. Rationale:  Judicial Efficiency
ii. Note:  It is different if you later learn that there was an indispensable party
f. R 12H1 Waiver of Certain Defenses:  12b 2-5 if not made by motion or answer.  
i. Rationale:  Efficiency: These are things that should be apparent at begging of trial.
ii. In response, parties may amend under R 15

1. R 15a:  Amendments:  A party may amend pleadings once before a responsive pleading (answer) is served, or if pleading is one to which no responsive pleading is permitted, the party may amend it at any time within 20 days after served.   
a. Amendments made liberally, both to enlarge and narrow
b. Rationale:  It is always in courts interest to avoid surprises.
g. Denials
i. R 8b:  D is required to make one of three responses to the contents of “s complaint:

1. Admit

2. Deny

a. General denials:

i. Must be done in good faith
ii. Discouraged because they defeat purpose of narrowing the issue
iii. Risky:  If court decides that denial does not “fairly meet the substance of the averments denied,” it may deem that all averments are admitted.
b. Specific denials: specific/designated averments denied
c. R 8d:  Effect of failure to deny:  averments admitted when not denied in pleading
i. e.g.  D fails to deny that he is wrong D (he is an agent of someone who should be the real D), his failure to deny is an admission.  Zielenski
3. Plead insufficient information to form a belief as to the truth of the averment

a. Note:  Many matters are presumptively within D’s knowledge (e.g. status of incorporation)

h. Affirmative Defenses
i. Distinguished from denials: Affirmative defenses say, even if all is true, recovery precluded.
ii. R 8c:   D is required, in preceding pleading (answer) to set forth affirmatively all affirmative defenses (e.g. contributory negligence, payment, res judicata, statute of limitations)

1. R 8c enumerates defenses, but permits “any other matter constituting avoidance or affirmative defense.”

2. Two types

a. A.D.’s that admit but suggest reason why no recovery

b. A.D.’s that concern allegations outside P’s prima facie case.

3. Effect of failing to raise A.D.?  Who should bear the burden of mistake?

a. Ingram v. US (damage limitations cap raised post judgment, denied);  Held:  where A.D. brought up in manner that does not result in unfair surprise, it is permitted.  Otherwise, it is waived.

b. Taylor v. US (limitation of liability statute brought up post judgment, accepted):  Held:  limitation of liability is not an affirmative defense)

c. Don’t think of it as court trying to find truth.  Think of it as court trying to acquire a just result.  

VIII. Reply
a. R 7a Pleadings:  A plaintiff must reply to an answer that contains counterclaims; otherwise, a reply is within the discretion of the court.  Matters not denied are admitted under R 8d
IX. Amendments
a. R 15 reflects two of the most important policies of the FRCP

i. Providing maximum opportunity for each claim to be decided on the merits rather than on procedural technicalities

ii. Providing the parties with notice of the nature of the pleaders claim or defense and the transaction, event, occurrence that has been called into question.
b. R 15 Amended and Supplemental Pleadings:  Pleading may be amended once before an answer is served, or if no answer is required, within 20 days of the pleading.  Otherwise, a party may amend a pleading by leave of court or by written consent of the adverse party.  Leave shall be freely given when justice so requires.  (including during triall)
i. Prejudice must be shown.  Burden on opposing party.
ii. Court will look to see if amendment made in bad faith (e.g. purposefully waiting until expiration of statute of limitations.  
a. e.g.  Beeck v. Aquaslide :  D manufacturer sent 3 insurance investors to see if slide was their own.  Not denied in answer.  At trial, filed amendment to deny (after S.O.L. run).  Court found no bad faith and no prejudice on P because court could not assume that P would lose if not manufactured by D.  
i. Rationale:  Blame regarding the original identification shall be shared equally.  
a) Ifill:  Why should P bear burden.
iii. A motion to dismiss is not a responsive pleading, thus a party is viewed as having an “absolute right” to amend the complaint, even after the motion to dismiss.  Adams v. Quattlebaum

c. (a) Response to amended pleading:  Within time remaining from original pleading or 10 days of amended pleading, whichever longer.
d. (b) Issues not raised in pleadings, but tried by express or implied consent (failure to object), shall be treated as though they were raised in the pleadings.
e. (b) Evidence objected to at trial on grounds that it is not within the pleading may be permitted by the court when the presentation of the merits will be sub served and the objecting party fails to satisfy the court that the admission of such evidence would prejudice the party in maintaining its action or defenses on the merits.  The court may grant a continuance to enable objecting party to meet such evidence.
f.  (c) Relation Back:  Amendments by consent treated if they had been raised in the pleadings.  If SOL is expired, a party may still be allowed to bring the claim.  
g. (d) Supplemental pleadings permit matters occurring after the pleadings to be submitted  (e.g. motion to add council fees)
h. Dilemma:  Litigant may object and keep evidence out, but other party may amend to put in (obviously they don’t want this).  On the other hand, failure to object may be taken as implied consent.
X. Ethical Limitations in Pleading
a. Competing Interests:

i. Efficiency:  Ensuring that frivolous claims are not brought before the court 
1. R 11 creates an affirmative duty of investigation, both as to law and fact, before motions are filed.
ii. Ensuring the availability of creative lawyering.
b. R 11: Signing; Representations to Court; Sanctions
· Note:  R 11 focus’s on council’s conduct, not the merits.

i. R 11 governs any representation made to the court (e.g. motions, pleadings etc.)
1. Ex. not governed: Discovery [R 26g, R37], shouting match
ii. R 11a Signature:  Every pleading, motion, or other paper must be signed by an attorney – or if no attorney, the client.  
iii. R 11b Representations to the Court:  by submitting to court (signing, filing, submitting, advocating) a party certifies to the best of their knowledge and belief, formed after a reasonably inquiry under the circumstances:

1. It is not intended to harass, case delay, or increase costs.

2. The claims are warranted by existing law or by a non frivolous argument for the extension, modification, or reversal of existing law or for the establishment of a new law.
a. How does one argue against existing law or for new law?
i. Cite trends in other jurisdictions
ii. Scholarly comment
iii. Concurring/dissenting opinions, dicta
iv. Policy arguments (e.g. change in circumstances – you want to advance concept that minimum contacts are obsolete in internet day)
v. Unanticipated results
b. This section does not apply to unrepresented parties (attorney is expert on law)
c. Dual obligations:  to court and to client.
d. Citing adverse authority:  Issue not clear, but seems that if you are suggesting a change of law or departure of precedent that you would be required to disclose.
3. The factual claims have evidentiary support or are likely to have evidentiary support after a reasonably opportunity for further investigation and discovery.

a. Link to notice pleading:  to make notice pleading work w/ rule 11, you have to demonstrate in pleading that, at minimum, you believe there is evidence, you just don’t have it.

b. An attorney is entitled to rely on the objectively reasonably representations of his client.  Hadges v. Yonkers  

· e.g. council has possession of “scratch sheet” verifying clients claim, but later shown false.  

c. Reliance on client’s facts must be reasonably under the circumstances
· e.g.  Statute of limitations is up in 2 days, you may not have time to personally inspect vehicle and contact witnesses.

4. D’s are permitted to deny on basis of lack of evidence or belief

iv. R 11 c Sanctions:  After notice and a reasonable opportunity to response, the court may impose sanctions upon attorneys, law firms, or parties responsible for violation.  

1. How initiated:

a. By motion:  Motion shall be served as provided in R 5.  If problem not addressed within safe harbor, motion is filed with the court.

i. Safe harbor:  Party has 21 days from being served to withdraw offending contention.  If not, then motion is filed in court.  

ii. Loophole:  Responding to believed violations.  D is normally required to respond in 20 days.  Thus, D would have to reply before expiration of safe harbor.  However, if D waived service through R 4, d has 60 days and does not need to respond until after safe harbor.  

b. On Court’s Initiative:  Court may issue a show cause order



2. Nature of Sanctions:  Sanctions shall be limited to what is sufficient to deter repetition of such conduct (monetary sanctions, non monetary directives, order to pay penalty or attorney’s fees/expenses)

a. Deterrence:  Monetary sanctions were encouraging R 11 motions.  Thus, courts have moved further towards deterrence.  (e.g. requiring attorney to circulate court’s opinion finding him in violation or R 11, suspension or disbarment from practice, critical opinions, continuing legal education courses)

b. Monetary sanctions may not be issued against represented party for R 11b2 (law questions).

v. R 11 d Inapplicability to discovery (R 26 g, R 37)
c. Criticisms of R 11

i. 21 day safe harbor renders toothless.  

ii. Lawyers airing too much on side of caution
Claims Involving Multiple Parties
I. Joinder

a. For exam: you must show if parties can be joined, can the court assert jurisdiction, should the parties be joined, and should they assert jurisdiction.  Base this answer on policy.
b. Sample
Original Suit (17) 

A(B + C
Counterclaim (13)

A(B

Cross-claim (13)

B(C

Impleader (22)

C(D

Joinder (19, 20)

A+Y+Z ( B+C+D

Intervention (24)

K + Y+Z ( B+C+D
c. Joinder must be viewed in conjunction with USC §1367, Supplemental Jurisdiction

i. Common Policy:
1. Efficiency: Avoiding piecemeal litigation.  Permitting adjudication of all claims between parties and all claims arising out of the same transaction.
2. Justice/Fairness:  To allow one party to recover and not others may be unjust
ii. If the court cannot assert jurisdiction over parties through §1367, then the purpose of joinder is defeated
d. Limiting the scope of the litigation:

i. Each rule has different requirements

1. R 29 Permissive joinder:  same series of occurrences or transactions; and a question of fact or law common to all the parties

2. R 13 Compulsory counterclaims:  arises out of the same transaction or occurrence that is the subject matter of the opposing party’s claim

3. R 18 Joinder of claims:  as many claims as arise with same P and D

4. R 15 Amendments:  You only get one amendment, then must seek leave

5. 1367 Supplemental Jurisdiction:  case or controversy requirement.  (c) limitations

6. 42(b) Separation of Trials

7. 11 Representation/Sanctions:  Weeds out unmeritorious claims.

ii. R 42: Just because parties may join several parties and claim doesn’t necessarily mean that they will be able to be heard together.  A court may:
1. a)  Consolidation:  The court may consolidate actions involving common question of law or fact in order to avoid unnecessary costs or delay.
2. b)  Separate Trials:  In  furtherance of convenience, efficiency, and to avoid prejudice, the court may separate trials – always in consideration of the 7th amendment (jury trial)
II. R 18 Joinder of Claims and Remedies:  A party seeking relief (original, counter, cross, 3rd party) may join as many claims as the party has against the opposing party (subject to R 42)
a. Successive Claims: R 18b permits P to join two claims when success on the first is a prerequisite to the first.  

· Note:  Joinder of claims serves same strategic purposes as joinder of parties, below.

III. Addition of Claims

a. Counterclaims*

i. R 13a Compulsory Counterclaims:  A pleading shall state counterclaims, which at the time of the pleading, arise out of the transaction or occurrence as the opposing party’s claim.
1. Relationship with USC §1367:  If supplemental jurisdiction not permitted over compulsory counterclaims, then the purpose of supplemental jurisdiction would be defeated.  
a. R 13(a) and §1367 designed to abolish the same evil: piecemeal litigation
b. S.J:  Same case or controversy (derived from common nucleus of operating fact)
i. Generally considered broader than same transaction or occurrence, whereby a federal courts S.J. will extend to compulsory counterclaims.
ii. May be denied under §1367 (c) factors (novel issue, state law predominates, all original jurisdiction claims dismissed, “other compelling” reasons)

1. Court would do slight of hand and say not compulsory.
2. Preclusion:  Compulsory counterclaims not brought in pleadings are waived
3. Exceptions:

a. If claim is one that has not arisen yet, then it is not subject to CCC
i. Note:  R 13e provides that upon leave by court, a counterclaim may be brought after the pleadings.
b. Where counterclaim involves a necessary party over whom the court does not assert jurisdiction, CC not required
c. Where counterclaim is subject to pending litigation, not required.
ii. R 13b  Permissive Counterclaims:  A pleading may state as a counterclaim any claim against an opposing party not arising out of the same transaction or occurrence.  

1. Relationship with USC §1367

a. Supplemental jurisdiction will not be applied to PC’s unless they have an independent basis for federal jurisdiction.

iii. Tests for determining whether claims comprise the same transaction for the purposes of R 13

1. Same issue of Fact and Law: Are the issues of fact and law raised by the claim and counterclaim largely the same?

a. Efficiency 

b. Arguably, this test does not get us too far.

2. Res judicata:  Would res judicata bar a subsequent suit on D’s claim absent the compulsory counterclaim rule?

a. Arguably, this test is too narrow

3. Same evidence: Will substantially the same evidence support or refut P’s claim as well as D’s counterclaim?

a. Efficiency

4. Logical Relationship:  Is there any logical relation between the claim and the counterclaim?

a. Fairness
b. R 13g Cross-claims:  A pleading may state as a cross claim any claim by one party against a co-party arising out of the same transaction or occurrence.  
IV. Joinder of Parties

a. Permissive Joinder
i. R 20:  Permissive Joinder of Parties:  All persons may join in on action as P’s if they assert any right to relief jointly, severally, or in the alternative in the respect of or arising out of the same transaction, occurrence, or series of transactions or occurrences and if any (not every) question of law or fact common to all these person will arise in the action.
1. Judgment may be given for/against one or more P/D’s.
2. b)  The court may order separate trials.
ii. Policy and Strategy:  R 20 Permissive Joinder of Parties and  R18 Joinder of Claims
1. Policy: R 20 promotes trial convenience, expedites final determination of disputes, and preempts multiple lawsuits.
a. Note parallel policy with supplemental jurisdiction:  “under the rules, the impulse is toward entertaining the broadest possible scope of action consistent with fairness to the parties; joinder of claims, parties, and remedies is strongly encouraged.”  Mk Tenet citing UMW v. Gibbs.
2. Strategy 

a. Why does P want to join parties/claims?
i. Pooling resources
ii. Demonstrating a pattern of conduct
b. Why does D not want joinder or parties/claims?
i. D can argue, “we are dealing with one disgruntled person.”

1. Note:  This is big in employment discrimination.

iii. Note:   SMJ:  Parties still must satisfy complete diversity requirement and amount in controversy or federal question
b. Compulsory Joinder
i. R 19 Joinder of Parties Needed for Just Adjudication:  A party who is subject to service of process and whose joinder will not deprive the court of SMJ shall be joined if 1) complete relief cannot be given to existing parties in the persons absence,  or 2) disposition of the action in the person’s absence may  a) impair in the persons ability to protect their interest in the controversy, or b) leave any of the existing parties subject to a substantial risk of incurring double, multiple, or inconsistent obligations.  
1. b) When joinder not feasible:  the court shall determine whether in equity or good conscience the action should proceed among the parties before it, or should be dismissed, the absent person being indispensable. 
· Note:  For this reason, R 19 is considered favorable to D 
a. Factors:
i. Whether judgment in party’s absence would prejudice the absent person or the existing parties
ii. Whether the prejudice can be reduced in shaping the judgment
iii. Whether a judgment in the party’s absence would be adequate.
iv. Whether P will be deprived of adequate remedy if the action is dismissed.  
2. c) The party bringing action must say who not joining and why
ii. Balancing the Factors:  R 19 does not assign relative weight to each of the factors.  Intentionally so – the factors should be applied on a case specific bases.  Thus, the decision has to be made in light of the general policies of the rule.  (interest of the parties:  fairness, P autonomy/D veto; interest of the public:  efficiency.
iii. Necessary v. Indispensable Parties
1. Necessary:  One whose is so interested that they should normally be made parties to do justice.  If their interests are separable, they are not indispensable.
2. Indispensable:  Parties with whom the court cannot precede. 

· Note:  A joint tort-feasor subject to JSL is not needed for adjudication.  Temple v. Sythes

· Note:  Settlement of suit as beneficiary does not affect other beneficiaries’ ability to collect, thus not indispensable.  Bank of California v. Superior Court
iv. Interests expressed in R 19

1. Concern for absent party 
2. Concern for existing parties subject to later suit where everything could be settled at once.
3. Concern for those already in litigation.  
4. Concern for P.  There must be another forum for P to join all parties.  If not, action should not be dismissed.

v. Tension:  P Autonomy ( ( Fairness to additional parties
1. R 19 overrides P’s decision as to the scope of the suit
a. P’s choose parties for various reasons:  deep pockets, jurisdictional issues

2. Burden on P  to join parties without similar interests?  Unk.  

3. Concern about D veto
V. Class Actions
a. R 23 Class Actions
i. General Points:
1. Class actions can be brought by plaintiffs against a class, or can be brought on behalf of a class.
2. An action that was originally brought as a class action for certification can be split by the court into smaller class actions or divided individual suits, at any time.
3. The court appoints a class council
4. Even people who are not parties to the suit, including those who are unborn, can be bound by the litigation’s outcome.
5. Judicial Supervision under FRCP 23(e), provides that the life of the class action will have special attention paid to it.
6. Class actions cannot be dismissed without court approval 
7. Court will not give a binding res judicata effect to the early dismissal of a class action based on non-certification.

ii. Notice Requirement:
1. Under FRCP 23(c)(2) ALL MEMBERS OF A FRCP 23(b)(3) class action must receive notice of the suit through the best notice practicable under the circumstances.
iii. Diversity Requirements for CAs:
1. Only the citizenship of the named representative(s) is taken into account when determining diversity
2. Majority View on the amount in controversy is that it must be met by all members of theclass
VI. Intervention
a. Intervention of Right:  Anyone shall  be permitted to intervene 1) when a statute confers unconditional right, or 2) when applicant claims an interest relating to the same property or transaction and disposition of the matter may impair or impede applicants ability to protect that interest.

b. Permissive Intervention:  Anyone may be permitted to intervene 1) when statue confers conditional right, or 2) when applicants claim or defense and main action have a question of law or fact in common.  In exercising discretion, the court shall consider whether intervention will unduly delay or prejudice the rights of original parties.

DISCOVERY
I. Policy

a. The principle purpose of broad discovery is to avoid surprise

i. This must be balanced against a concern for undermining the adversarial system

b. The FRCP is designed to enable the parties to discover the true facts and to compel their disclosure wherever they may be found.  Hickman v. Taylor
II. The “dance”  of discovery and compulsion:

III. R 26 General Provisions Governing Discovery

· Note:   First question to ask:  Is it subject to privilege?  Second question to ask:  Is it subject to a protective order?

a. Required Disclosures

i. Initial disclosures
1. Name/Telephone/Address (NTA) of each individual likely to have discoverable information
2. Copy or description of all documents/data/tangible things in possess of party that opposing party may use to support its claim
3. Computation of damages, excluding those things privileged
4. Insurance information
· Note: Efficiency:  These things are clearly discoverable.
5. Exempt:  action for review on administrative record, petition of habeas corpus for criminal conviction, action brought without council by someone jailed, action to enforce/quash administrative subpoena, action by us to recover benefits/student loans, proceeding ancillary to other proceedings, arbitration awards
· Note:  Volume of these things is burdensome.

6. These disclosures must be made within 14 days after R 26 f Disclosure Conference.  Any party first served after the conference must make disclosures within 30 days after being served.
ii. Disclosure of expert testimony
1. A party shall disclose experts who may be used at trial.  A report shall be made regarding expert including:
a. Complete statement of all opinions to be expressed/basis therefore
b. Data or other info considered by witness informing opinion
c. Any exhibits used in support of opinions
d. Qualifications/list of publications authored by witness in last 10 years
e. Compensation paid for study and testimony
f. List of cases where expert has testified.
g. These disclosures shall be made at least 90 days before trial.  If the evidence is merely to contradict another witness, it must be within 30 days after the disclosure by the other party.
Note:  You may meet with 
iii. Pretrial disclosures 
1. NTA of each witness (those needed and those whom may be needed)
2. Designation of witnesses whose testimony is expected to be taken by deposition + transcript
3. Identification of each document, summaries, evidence that may be used
4. These disclosures shall be made at least 30 days before trial.  Within 14 days a party my file and serve objections to depositions under R 32 a, objections to grounds of admissibility under R 26a3c.  Objections not disclosed are waived or excused for good cause.

iv. Methods to discover additional matter

1. Parties may obtain discovery by:  Depositions up oral exam or written questions, written interrogatories, production of documents, physical and mental exams, requests for admission.

b. Discoverable Scope and Limits
i. General:  Parties may obtain discovery over any matter not privileged that is relevant to the claim or defense of any party.  For good cause, the court may order discovery of any matter relevant to the subject matter.  Relevant information need not be admissible at trial if it appears reasonably calculated to lead to discovery of admissible evidence.
1. As soon as you make a claim or defense, you open the door to discovery on the issue.

2. R 26 b pushes back against notice pleading. The more general you are in pleading, the more discovery is likely available

3. FIRST QUESTION: Privileged Material (attorney client, Dr/Patient, Priest, Spouse)

a. Privileged material is an absolute immunity
b. Privilege belongs to the client.  The client can waive 

4. Attorney Client Privilege
a. Member of bar

b. Communication made in connection with attorney acting as lawyer

c. Relates to fact informed a) by clients b) without the presence of strangers), c) for the purposes of securing opinion on law or legal services or legal assistance and d) not for the purposes of committing a crime or tort

d. Note:  If you tell your attorney you are going to kill – not privileged.  If you tell that you did kill – privileged.  

5. Dr. Patient Privilege
a. Waived if report from mental exam is requested or challenged.  

6. Note:  Federal court sitting in diversity applies state privilege laws.  

7. Note:  Once privilege waived, all communications relating to subject matter waived.  
ii. Limitations:  the court may limit discovery under R 30 for reasons of efficiency, fairness, consideration of burden/expense on a party.  These factors are considered in light of the importance of the material.

iii. Trial preparation materials:  

1. Qualified Immunity – not absolute like privilege

2. A party may obtain discovery docs of another party prepared in anticipation of litigation only upon a showing that 1) the party seeking discovery has substantial need of the materials and 2) that the party is unable without undue hardship to obtain the substantial equivalent of the materials by other means.  See also Hickman v. Taylor
a. R 26 b grants an absolute immunity on disclosure of mental impressions, conclusions, opinions, legal theories.  If granted, you should ask judge to view in camera.  
i. Problem:  Inaccurate info.  Atty knows its false, must submit anyways
3. Rationale:  Protecting the adversarial system, ensuring that attorney’s ability to make case and develop strategy is not undermined.
4. Note:  This material is not subject to attorney client privilege because it does not deal with information between attorney and client.  

5. A party may obtain without showing substantial need or undue hardship his statements.  

a. Rationale:  Opposing council will use to impeach

b. Note:  Interviews  are not statements. 
iv. Trial preparation experts:  A party may depose any expert and shall pay a reasonable fee.

v. Claims of privilege or protection or trial preparation materials
1. Withholding information otherwise discoverable as  privileged or trial preparation material

a. Party shall make claim expressly and shall describe nature of information without revealing such information, in a manner enabling other parties to assess the applicability of privilege or protection.
c. Protective Orders (pushback against liberal discovery)
i. Upon motion accompanies by certification that movant in good faith has attempted to resolve without court action, for good cause shown, the court may make any order which justice requires to protect a party from annoyance, embarrassment, oppressions, undue burden/expense, any one of the following:
· Note:  “Embarrassment must be severe.  Clients are regularly embarrassed, even publicly.
1. Disclosure not be had
2. Had on specific terms (e.g. time/place)
3. Only by method other than selected
4. Certain matters not be inquired into, or scope limited to certain matters
5. Conducted w/ no one present except those designated
6. Trade secret/confidential research be revealed only in a designated way
7. Parties simultaneously file specific documents.
ii. If denied:  on such conditions as are just, a motion may be made to permit discovery.
· e.g.  Party asks you to provide specific documents.  They are in warehouse with a lot of confidential information.  You would have to read it all.

iii. What is good cause?

1. Must be substantial.  Courts usually require parties to show that disclosure will work a clearly defined and serious injury.  Moving parties must make showing by specific examples or articulated reasoning.  

2. This rule requires a balancing of hardship among parties (cost-benefit analysis).  .

a. Methods outside 26c1:

i. View in Camera:  Judge reviews files to determine if relevant.  If so, what should be redacted.

ii. Redaction:  Removing certain information from documents, e.g names, phone #s.

b. Disagreement whether judge has a duty to attempt to reconcile these interests through a carefully crafted order.  Marresse 

c. More weight must be given to interests that have a distinctively social flavor, e.g. first amendment issues
i. Note:  Where there is good cause shown, a protective order does not offend the first amendment.  

d. Concern for predatory discovery:  e.g. party seeking information to coerce the other party into settling (costs of discovery are relevant), newspaper seeking a lead (Seattle v. Reihnhardt)
e. Trial courts are in the best position to weigh fairly the interests of the parties.  

3. Membership lists:  Competing interests

a. Moving party:  seeking witnesses, evaluate discrimination.  Non-moving:  privacy of members.

iv. Privatizing litigation:  Concern: Most cases don’t make it to trial – many of which are in public interest.   Is this the result of liberal discovery?  Yes – by broad reaching discovery under 12B, narrow limits under 12c, and the costs of discovery (sometimes more than trial), parties to an action may be less willing to continue with litigation – parties encouraged to settle.  Good for efficiency.  Public interest – tax dollars v. Public interest – access to info.  
d. Timing and Sequence:  A party may not seek discovery from any source before the R 26 F conference, unless otherwise ordered by court.

e. Supplementation of Disclosures and Responses:  A party has a duty to supplement or correct incorrect or incomplete information in reports, depositions, by time disclosures are due. Same applies for interrogatories, RFP’s.  Must be made known or in writing.

f. Conference of Parties:  At least 21 days before pre-trial conference, parties must hold a discovery conference.  A plan must be submitted to court within 14 days.  

g. Signing of disclosures, discovery requests, responses, objections.  

i. Disclosures shall be signed and certified to best of signers knowledge, information, and belief formed after reasonable inquiry, the disclosure is complete and correct.

ii. Discovery requests shall be signed and certified that to best knowledge, information, and belief, the request, response, or objection is:  lawful, not intended to harass or increase costs, not unduly burdensome.  

iii. Sanctions:  violations may result in sanction which may include an order to pay the amount of reasonable expenses incurred + reasonable attorney’s fee.  
IV. Physical and Mental Examinations of Persons
a. R 35

i. a)  Court may order upon motion for good cause shown and upon notice.
ii. b)  Report of examiner:  If evaluated party requests a report, the party making the request for the report is entitled to receive any like report previously or thereafter made.
1. In so doing, evaluated party waives Dr. / Patient privilege.  
iii. Good Cause
1. Balancing Test:  Involves weighing the pain, danger, or intrusiveness of the exam against the need for, or usefulness of, the information to be gained.  
2. Requires affirmative showing by movant that each condition as to which the examination is sought is really and genuinely in controversy.
a. Note:  R 35 is the only rule with this heightened standard (rationale:  intrusive nature of preceding)
b. Note:  The ability to acquire the information by other means is also relevant.
3. A party who puts their physical or mental capacity into question meets requirement of good cause. 
a.  “Congress intended for P to chose between his privacy and his purse.”  Dissent, Schaleggenhauff.  
4. R 12 only applies to parties, but to P and D (e.g. cross-claim against Co D’s negligence.  Claims vision problems caused accidents.  Schlagenhauff v Holder 
V. Failure to Make or Cooperate in Discovery:  Sanctions

a. R 37
i. Motion for Order Compelling Disclosure or Discovery
1. 2 a  If a party fails to make an initial disclosure, a party may move to compel and for appropriate sanctions.  

a. Before the motion, the party is expected to make a good faith effort to confer with other party.
2. 2b  If a party fails to answer a deposition, interrogatory, or fails to respond to a failure to produce, a party may move for an order compelling an answer/inspection.

a. Before the motion, the party is expected to make a good faith effort to confer with other party.
b. When taking oral deposition on oral examination, proponent of question may complete or adjourn the exam before applying for order.
i. Note:  You don’t want to bug court- file after transcript
3. 3 evasive or incomplete disclosure, answer, response treated as a failure
4. 4b  If order is denied, court may enter a protective order under R 26 (c)  (If you believe subject to privilege, protective order available – e.g. tell your client not to respond)
ii. Failure to Comply With Order
1. b 2  Potential Sanctions (unexhausted list)
a. Matter shall be taken as established
b. Party barred from using it in making a claim or defense
c. Order striking pleading until order obeyed
d. Order dismissing the action
e. Order treating as contempt except mental exams (only abc)
iii. Failure to disclose; False or Misleading Disclosure; Refusal to Admit
1. A party without substantial justification fails to disclose required information under 26 (a) or 26e (1) or to amend a prior response to discovery as required by R 26 e 2 is no permitted to use such evidence (including witnesses)

iv. Failure of Party to Attend at Own Deposition or Serve Answers to Interrogatories or Respond to Request for Inspection:  Party may take action under B2 (a,b,c)

1. Note:  Can be against party or attorney.  
JUDGMENT

I. Final Judgment
a. USC §1291 Final Decisions of District Courts:  The COA shall have jurisdiction of appeals from all final decisions.  

i. Rationale:  Combining in one review all stages of the proceeding that effectively may be reviewed and corrected if and when final judgment results.   Cohen 
ii. Policy

1. Efficiency, preserving integrity of orders

2. Counter argument:  

a. If court is going to overrule just one small part the whole case must be reviewed (requires assumption that trials are less expensive than appeals)

iii. The question of whether a court may appeal is defined in jurisdictional terms – SMJ issue!
1. Can be raised suisponte at any time
iv. Generally, final judgment means there is nothing further for the court to enter or execute

1. Time begins when judgment entered when set forth pursuant to R 58 and entered on the docket through R 79(a)  Note:  opinion may be released earlier – this does not count.  

2. Note:  A cause of action is made up of the claim  and the relief.  Without judgment on both issues, the decision is interlocutory.

a. Interlocutory orders: Those orders that are not otherwise final. 

b. Note:  Declaratory relief is final, thus appealable without any further relief. 

v. “Appeal gives the upper court a power of review, not of intervention.”  Cohen.  
vi. Exceptions: to §1291: The following orders, though not final, are reviewable:

1. §1292 a 1 Injunctions: Interlocutory orders granting, modifying, or refusing injunctions 

· Note:  This does not apply to temporary restraining orders.

a. Rationale:  The potential injustice is fairly high

2. §1292 b  Controlling questions of law:  There DC judge is of the opinion that the controlling question of law is on in which there is ground for a difference of opinion, he must so write.  The CAO may permit if application is made within 10 days after entry.

3. R 54 b Judgment Upon Multiple Claims/Multiple Parties:  the court may  direct entry of final judgment as to one or more but fewer than all of claims.

a. Court must certify as a final judgment + expressly enter
b. Note:  The existence of counterclaims does not make R 54 certification inappropriate so long as the issues are severable.  
4. Collateral Order:  An order is appealable if it is a final disposition of a claimed right which is not an ingredient of the COA and does not require consideration within it.  

· Cohen order requiring P to file bond in suit denied (purpose of avoiding fraudulent suits).  If you had to wait until after the merits, the right would be destroyed.  

a. Requirements:  An order must

i. conclusively determine the question

ii. Resolve an issue complete separate from the merits of the action

iii. And be effectively un-reviewable on appeal  

iv. *presents  serious and unsettled question on appeal.  

v. *importance (eg. Forum selection clause unimportant – there is a difference in not being sued, and sued somewhere else)  Laurolines
b. e.g an order to answer interrogatories 

c. e.g. an order granting class certification

d. e.g.  Denial of protectable order resulting in irreparable harm.  

i. Note:  Think of Schlagennhaff (bus driver – physical exam): this would have been a way to get around.  
II. Res Judicata / Claim Preclusion
a. Policy (Claim/Issue Preclusion)

i. Efficiency – encourages A game

ii. Consistence – Respecting integrity of judgments

iii. Fairness to D – only one bite at the apple
b. Elements of Claim Preclusion

i. Same Claim

1. Claims you brought and could have brought (*distinguishes from issue preclusion)
a. Compulsory counterclaims included.  CCC’s lost if not brought in first suit.  (rule preclusion)
i. A party cannot split COA by first using as a shield and later as a sword.  Mitchell v. Federal Intermediate Credit Bank
ii. CCC’s in default judgments:  Precluded.???
· e.g.  Vehicle runs into yard.  Suit 1, property damages, P wins.  Suit 2, personal injury, negligence.  Negligence barred because could have been brought.    Rush v. Maple 
2. Determining same claim:
a. Restatement:  Connection between the claims
b. Transactional test:  any part of the transaction or series of transaction: are the facts related in time, space, origin, motivation.  Do they form a convenient trial unit?  Essentially, this is a common nucleus of operative fact test.  
ii. Same Parties

1. Privity:  This includes also those parties with privity (parents, children, etc.)
iii. Final Judgment 
iv. On the merits.  
1. Preclusive:  12b6 dismissals operate as adjudication on merits; therefore, they have preclusive effect.  See  R 41 b  (remember, you get to amend your complaint), default judgments (e.g. 
2. Non-preclusive – dismissal for lack of jurisdiction, improper venue, R 19 non/mis joinder, election of nonsuit; judgment attained by fraud.
a. Common factor of non-preclusive – there is some other place case can be heard.  
c. Modern problems:
i. Latent diseases:  You don’t know how it affects you, thus you can’t bring claim.  As part of claim you will bring claim for medical monitoring.  
1. Fairness:  Purpose of preclusion is efficiency.  If you didn’t know, you cant bring (unless the technology was available and you just didn’t take advantage.  
III. Issue preclusion/Collateral Estoppel 

a. Elements
i. Same issue

ii. Actually Litigated

1. Problem:  Many cases not actually litigated, but are disposed of in other ways
a. Default judgment: No preclusive effects.   Not actually litigated. 
iii. Valid, final judgment

iv. Issue had to be essential to the judgment

1. Rationale:  Fairness to party bringing 2nd suit
2. Problem:  
a. Jury Verdicts:  We don’t know what was essential to judgment
i. Look to jury instructions
· If two instructions, could go either way?  Preclusive effect or retry both as to not preclude non-essential issues.  
b. Basic Principle:  Issue preclusion cannot be asserted against a party that did not have the full and fair opportunity to litigate the issue

c. Fairness is also an underlying issue
IV. Mutuality Doctrine

1. Driving accident.  B hits A and C (innocent bystander)
a. A v. B =  A wins
b. C v. B = Can use preclusive effect of A v. B as evidence of negligence (relevant)
c. Rationale:  B had the full opportunity to litigate the issue.
i. Problem:  What if B didn’t bring “A” game because claim was small?
2. Same accident.
a. A v. B = B wins
b. C v. B = B cannot use preclusive effect of A v. B
c. Rationale:  C did not have opportunity to litigate the issue
3. Big accident.  Many parties  e.g. train accident
a. Fairness:  What about all those that wait and see for one anomaly in order to have preclusive effect?
b. Factors to consider:

i. Did the party wait and see until D lost a case?

ii. Was the case that P seeks to use as preclusive effect an anomaly?
· Was the case tried by a jury?
· Was the tribunal in a different evidentiary setting?
· Was the lost case a small claim?
iii. was there something about the earlier tribunal that made it different?
H 1: Waived if not raised by motion or answer, whichever is first





May be raised any time, even on appeal





H 2: May be raised any time before trial or at trial





Call and ask (unofficial) ( If within scope of (and not privileged/protected) 26 b1, file motion to compel 37a2 ( if granted and still refuses ( Sanctions R37a4 (remember, sanctions follow a court order, not discovery request)
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