Client-Lawyer Relationship

· Who is the client

· Anyone you advise regarding legal rights or remedies

· Someone who thinks you are representing them

· A client is not necessarily in a paying or pro bono relationship.

· If you are giving advise in a non-legal capacity (board member, tax preparation, etc.) legal ethics rules do not apply.

· A third party who reads & acts on your legal opinion (opinion letters, stock valuations, wills, etc.)

· Entity Clients:  Three tests for information that is protected:  (different states use different tests)

· Control Group Test:  “Only those officers and agents responsible for directing the entity’s action in response to legal advice” are clients, and thus may convey confidential information to the lawyer.

· Subject Matter Test:  Information gathered on the topic of the representation is privileged, but only the communications between the employees and the lawyer are protected.  The employee’s may still be called to testify on the subject, just not “what did you say to corporate counsel.”  Upjohn Co. v. United States (34)  Note:  This is the federal rule.

· ? Test:  Privilege applies to communication initiated by the employee directly seeking legal advice from corporate counsel.  Privilege applies to only to factual communication about the employee’s conduct within the scope of his or her employment if the corporation initiated the communication.  Samaritan Foundation v. Goodfarb (37) Note:  this test does not protect the communications of witnesses to corporate counsel.

· Government as client:  generally government agencies have less protection.

· Obligation to client may not be contractually avoided or reduced

· Elements of the relationship

· Competence – Rule 1.1 (p. 20)

· A lawyer shall provide competent representation to a client.  Compentant representation requires the legal knowledge, skill, thoroughness and preparation reasonably necessary for the representation

· Errors in judgment are tolerated by the courts, but lawyer is held to the minimum reasonable standard of knowledge of that lawyer’s category.

· Bar wants the market to punish incompetence rather than regulation.

· Confidentiality 

· Rule 1.6 (p. 66)

· A lawyer shall not reveal information relating to the representation of a client unless the client consents after consultation, except for disclosures that are impliedly authorized in order to carry out the representation.  Except:
· A lawyer may reveal such information to the extent the lawyer reasonably believes necessary:
· To prevent the client from committing a criminal act that the lawyer believes is likely to result in imminent death or substantial bodily harm, or
· To establish a claim or defense on behalf of the lawyer in a controversy between the lawyer and the client…
· Many jurisdictions allow additional exceptions – for example to prevent prospective fraud

· Privileged Information

· Privileged information is:  Goldfarb
· Legal advice 

· Sought from a professional legal advisor

· Communicated on the purpose for which advice was sought

· Made in confidence

· By the client (or agents of the client)

· Is protected permanently

· From disclosure by either party

· Unless that privilege is waived.

· Does not include: Communication about crimes or frauds outside the current representation, client’s identity, court may mandate disclosure (usually in exchange for immunity).

· Waiver

· If the attorney or client acts in a manner inconsistent with secrecy, privilege is waived

· Giving the information in the presence of a third party is always waiver of privilege.

Confidential Information

· Information protected by the ethical code – the lawyer must not reveal this information, or else be subject to discipline.

· Information relating to the representation learned as part of the representation, disclosure of which may adversely affect a material interest of the client, or that the client has instructed the lawyer not to reveal.

· Does not include:  Client’s identity.

· When may confidential information be disclosed?

· To prevent future criminal act likely to cause imminent death or bodily harm.  Some jurisdictions allow prevention fraudulent acts.

· When the client consents – consent may be implicit.  If the client testifies on the matter, the communication is no longer confidential.

· For strategic reasons

· Draft Restatement exceptions:  if

· The crime of fraud threatens substantial financial loss to a person
· The loss has not yet occurred
· The lawyer’s client intends to commit the crime of fraud either directly or through a third person; and
· The client has employed or is employing the lawyer’s services in committing the crime or fraud
· Agency

· While the client has the right to accept plea or settlement, if the client has delegated that authority (expressly or implicitly) the lawyer’s acceptance binds the client

· Lawyer’s admissions are imputed to the client.  (For the purposes of waiver of privilege or other issues.)

· Fiduciary responsibility

· Fee must be reasonable

· Duty to inform client of lawyer’s own error

· Duty of Loyalty and Diligence:  

· Rule 1.3 – “Zealous representation”

· 6th amendment right of criminal defendant.

· Duty to inform and advise:

· Attorney must present all options to the client Nichols v. Keller (70)

· Rule 1.4

· A lawyer shall keep a client reasonably informed about the status of a matter and promptly comply with reasonable requests for information
· A lawyer shall explain a matter to the extent reasonably necessary to permit the client to make informed decisions regarding the representation.
· This does not include the right to, for example, outlines the necessary elements of insanity defense before the client is examined by a shrink.

· Some withholding is permitted, only if it seems reasonable that disclosure may harm the client.

· Autonomy

· Rule 1.2 (p. 28):  Generally lawyers must do what clients tell them to – the objective of the representation is the client’s decision, while the steps to achieve that objective are within the lawyer’s sphere.  

· Lawyer’s decisions

· Strategic decisions

· Which issues will be raised on appeal.  Jones v. Barnes (78)

· Client’s decisions – many decisions are 6th amendment rights of criminal defendants.

· Whether to settle or what to plead

· Whether to testify on own behalf

· Whether to appeal

· Whether to waive right to a jury (in a criminal defense)

· Whether to be present at the trial (in a criminal defense)

· Termination  Rule 1.16
· Termination by client – available at client’s whim.

Termination by lawyer

· Voluntarily

· May only withdraw if the withdrawal would not materially harm the client

· Much easier in a civil representation than a criminal one.

· Mandated by Rule 1.16

· When continuing relationship is in violation of another rule

· Where lawyer’s physical/mental state impairs ability to represent the client

· When the lawyer is fired

· Lawyer may only terminate voluntarily with permission from the court.  Court might grant due to:

· Client asks lawyer to pursue a morally repugnant activity

· Client used or will use lawyer’s services to commit past or potential crime or fraud 

· Client fails to pay and is given notice that failure to pay will result in withdrawal

· Representation becomes “financially burdensome” – causes severe financial hardship…

· Trial court’s discretion generally stands on whether to permit withdrawal, unless the trial court made a mistake in law.

· After termination, lawyer must take steps to protect client’s interests and turn over all paperwork.

· Termination by drift:  Without notice from the lawyer, representation continues as long as the client may reasonably believe that the lawyer is “their lawyer.”

· Outside Interference

· Communication with other lawyer’s clients

· Rule 4.2:  In representing a client, a lawyer shall not communicate about the subject of the representation with a person the lawyer knows to be represented by another lawyer in the matter, unless the lawyer has the consent of the other lawyer or is authorized by law to do so.
· The third party may not give consent, only their lawyer.

· Prohibition covers agents of the lawyer.

· Generally lawyer may assume that a non-party is unrepresented

· Entity parties – who may be contacted?

· Control Group Test:  Employees whose acts or omissions in the matter under inquiry are binding on the corporation are considered “parties” and are off-limits.  Niesig v. Team I (100)

· Scope of Employment test:  some states prohibit communication on any subject within a current employee’s scope of employment

· Former employees may always be contacted.

· Government no-contact:  Outside the constitutional right to petition the government for certain information, only someone who ahs unilateral decision-making authority over the matter is protected.

· Where a prospective defendant not yet charged but has retained counsel, contact by prosecutor is generally permitted, but may be sanctioned (and the evidence suppressed) if contact was “inappropriate” US v. Hammad (111)

· Third Party Rights, Rule 4.3:  In dealing on behalf of a client with a person who is not represented by counsel, a lawyer shall not state or imply that the lawyer is disinterested.  When the lawyer knows or reasonably should know that the unrepresented person misunderstands the lawyer’s role in the matter, the lawyer shall make reasonable efforts to correct the misunderstanding.
· Improper acquisition of confidential information:  If you acquire information in an improper way, that information is usually barred.  You are rarely disqualified.
Conflicts of Interest

· Concurrent Conflicts

· General properties:

· May be the basis for a malpractice suit

· Upon a habeus claim, the client merely must prove that there was an actualized conflict – a conflict (even a loyalty conflict) between client and lawyer’s interests presumes prejudice and denies criminal defendant 6th amendment effective assistance of counsel.

· Withdrawal is the preferred method of avoiding conflict.

· If the lawyer has not changed firms, the presumption of shared confidences may not be rebutted.

Client-Lawyer Conflicts:  Model Rule 1.8
· Business transactions with clients

· Unless 

· Terms are fair and disclosed to the client in terms he or she can understand

· Client is given reasonable opportunity to seek advice of independent counsel

· Client consents in writing

· Presumption is that if the client complains about the deal, it was unfair

· Does not apply to ordinary commercial transactions (buying a car, etc.)

· Consent requires a full (and sometimes written) disclosure of all possible adverse ramifications of the transaction or independent counsel’s advice.

· Acquiring future interests in client’s claim is prohibited

· Media Rights:  Lawyer may prejudice representation to make media rights more valueable..

· Financial Assistance:  May not lend living or medical expenses to the client, and may not purchase the client’s claim.  However, may “lend” cost of litigation through contingency fee.

· Third Party Fee-Payor:  Lawyer must remain solely loyal to client, not the payor.

· May only take fee from third party if client consents to the representation or

· Arrangement does not interfere with the lawyer’s professional judgement.

· Related Lawyers

· Family members or other lawyers with “substantial personal relationship” may not represent adverse parties – presumption is that there will be a disclosure of confidences.

· Lawyers may prove that no misjudgment or breach of confidence occurred.

· General features of prohibited transactions:

· Consent, while possible, is held to a “reasonably would have consented if they understood the ramifications of the deal” standard.

· May lead to disqualification, financial penalty

· Client-Client Conflicts:  
· Rule 1.7

(a) A lawyer shall not represent a client if the representation of that client will be directly adverse to another client unless:

(1) The lawyer reasonably believes the representation will not adversely affect the relationship with the other client and

(2)
Each client consents after consultation

(b)
A lawyer shall not represent a client if the representation of that client may be materially limited by the lawyer’s responsibilities to a third person, or by the lawyer’s own interests, unless:

(1)
The lawyer reasonably believes the representation will not be adversely affected and

(2)
The client consents after consultation.  When representation of multiple clients in a single matter is undertaken, the consultation shall include explanation of the implications of the common representation and the advantages and risks involved.
· It is almost impossible to waive a current conflict due to disclosure requirement.  Consent must be “informed” and must have been reasonable for the client to give.  Only example of effective consent was the consent of a lawyer to conflicted counsel.

· Criminal Defense:  

· Multiple defendants using one lawyer or one group of lawyers (from the same firm) almost always creates a conflict due to the “the other guy did it” defense.

· If the client claims ineffective assistance of counsel due to a current conflict, the client merely must prove that the conflicted lawyer acted in a (single) way that a reasonable unconflicted lawyer would not have acted.  Culyer 227

· A lawyer who “has a serious potential for conflict” must be removed if either party requests.  Wheat (236)
· The trial judge’s discretion is presumed to be correct.

· Overrides 6th amendment right to counsel of choice.

· Must wait for end of representation to appeal based on current conflict:  efficiency – why bother with such appeal if you win anyway?

Criminal Prosecution

· Prosecutor’s duty is to be “just” rather than an advocate for the government. Anyone prosecuting, either as a special prosecutor or someone employed by the state has the same burden.

· If the prosecutor has current clients adverse to the prosecution, they may be disqualified from the prosecution.  Young v. US (249)

· May not tie bonuses to conviction rate.

· Abuse of prosecutorial discretion:  strong opinion for or against a legal principle may disqualify prosecutor.

· Civil Litigation

· Multiple Civil defendants:  There is no privilege between a group of clients and a group of lawyers who are joined as co-defendants/co-counsel.

· May not represent husband & wife during a divorce, although in some cases, a lawyer may act as an intermediary between conflicted parties (Rule 2.2, p. 190)

· Conflicts arising within a class, in class-action litigation, frequently does not require disqualification.

· A materialized unconsented conflict will supply evidence of breach-of-duty in a malpractice claim.

· Insurance Issues:  If insurance company’s payment is dependant on the outcome of the suit, the company’s lawyers may not argue for the insured.  Pub Svc Mutal Insurance v. Goldfarb  (284)

· The Advocate-Witness Rule

· Rule 3.7:  The lawyer may not be an advocate at a trial where he will need to testify except on an uncontested issue, the nature and value of legal services rendered or if disqualification would work hardship on the client.

· Does not preclude entire firm unless there is a 1.7 or 1.9 conflict

· Disqualifies lawyer after they become necessary to client’s case or “substantially useful” to opposition.

· Really, only to prevent jury putting more weight on attorney’s contested testimony

· Successive Conflicts of Interest

· General Conflicts

· Substantial Relationship, Model Rule 1.9(a):  A lawyer who has formerly represented a client on a matter shall not thereafter represent another person on the same or a substantially related matter in which that person’s interests are materially adverse to the interests of the former client, unless the former client consents after consultation
· Test may be on obtaining useful facts in previous representation.  Analytica
· Test may be similarity or identity of legal issues.

· Even if risk of disclosure or adversity is small, the existence of a possibility is enough to disqualify.

· Conflict does not have to materialize before disqualification is granted.

· Loyalty (Rare to find a loyalty conflict without a confidence/substantial relationship conflict.)

· Must not undermine usefulness of previous work:  If you designed a system for compliance with common law and subsequently argued for a change in that common law, there may be a conflict.

· While there is no protected information between co-clients and their single lawyer, a loyalty issue may arise when one co-client wants to use their common lawyer to sue the other co-client.

· Courts may use Loyalty to justify (defunct, but still quoted) “appearance of impropriety” rule.

· Who is a former client?

· Anyone who can give you confidential information.

· An adversary who negotiated for secrecy regarding settlement.

· Hot Potato:  Firing a current client to get around the more stringent concurrent conflict regulations generally doesn’t work.

· Waiver:  Successive conflicts may always be waived, and burden of reasonableness is not imposed.

· Imputation of disqualification/Migratory Lawyers

· Model Rule 1.9(b):  A lawyer shall not knowingly represent a person in the same or a substantially related matter in which the firm with which the lawyer formerly was associated had previously represented a client
· Whose interests are materially adverse to that person; and
· About whom the lawyer had acquired information protected by Rules 1.6 or 1.9(c).  
· Presumptions

· The lawyer has always learned all the confidential information anyone in the firm learned.  

· The lawyer will use these confidences in the course of the current representation.

· These presumptions may be rebutted, but it is sometimes difficult.  Court will consider the office design in determine whether there was actually a problem.  Silver Chrysler-Plymouth v. Chrysler Motors (324)

· Removing conflicts from former firm:  When the client’s lawyer leaves, the firm is no longer disqualified.  The firm must prove that no lawyer remaining at the firm has protected information that could be used to the disadvantage of the client.

· Nonlawyers:  Different jurisdictions will treat non-lawyers differently, but most impute conflicts to staff.

· Screening: Permitted in the 7th circuit, MD, a few other places.

· No access to files,

· No access to passwords,

· Separate offices,

· Instructions that there is no chatter at lunch or meetings,

· Disqualified lawyer does not share in the fee for the particular case.

· Government Service

· The “Revolving Door”  Rule 1.11(a) (p. 132)

· Lawyer is only disqualified on matter lawyer participated personally and substantially

· Gov’t may consent.

· If government does not consent, the firm may still take the representation if the lawyer is screened and the government is notified of the issue.

· “Personal and substantial participation”

· Rulemaking is generally excepted:  drafting regulation, procedures, etc.  However a 1.9 successive loyalty conflict might arise if a lawyer drafted a regulation and then attacked it.

· Generally only covers litigation and investigation, although the DC rules includes lobbying.

Advocacy

· Ethics in Advocacy

· Truth v. Confidences

· Rule 3.3 

(a)  A lawyer shall not knowingly: … (4) offer evidence that the lawyer knows to be false.  If a lawyer has offered material evidence and comes to know of its falsity, the lawyer shall take  reasonable remedial measures.  
(b)  The duties in paragraph (a) … apply even if compliance requires disclosure of information otherwise protected by Rule 1.6.  
(c)  A lawyer may refuse to offer evidence that the lawyer reasonably believes is false.  
(d)  In an ex parte proceeding, a lawyer shall inform the tribunal of all material facts known to the lawyer which will enable the tribunal to make an informed decision, whether or not the facts are adverse
· The standard for disclosure of a criminal defendant’s perjury is much more stringent.  ABA 353 and Nix v. Whiteside (384) are generally interpreted to mean that a lawyer must disclose a confidence in order to prevent fraud against the tribunal.

· However, the lawyer must “know” that there will be perjury.

· Lawyer must attempt to talk the client out of perjury, and lawyer is entitled to assume that the “talking out of it” worked.

· Does not allow withdrawal.

· Will actually depend on language of state’s actual rules.

· Ways to prevent assisting in client fraud without disclosing confidences:

· “Free narrative” – disapproved now in most jurisdictions, but asks client “to say anything relevant”

· Noisy Withdrawal:  may or may not be permitted in jurisdiction

· False testimony – fraud is an intentional tort, but some jurisdictions apply a negligence standard “false testimony,” distinguishing it from fraud.

· Literal but misleading truth is fine.  It is the opposing lawyer’s responsibility to pin your client down to a direct lie.  If the client is merely misleading there is no ethical violation.

· Fostering Falsity

· Why should a defense attorney be able to put true facts together in a misleading way but be prohibited from presenting perjury?  Basically, a “beyond a reasonable doubt” thing – how the adversary system works

· Prosecutors are not allowed to present a theory they know is incorrect.

· You are never required to raise a material fact adverse to you.  So even if the prosecution has misinterpreted the time of the crime, you are not required to disclose that fact.

· Rule 3.3 prevents lying to the court, rule 4.1 prevents lying to a third party, and rule 8.4(c) prevents “deceit, fraud or misrepresentation”

· Frivolous and Abusive Tactics

· Appeals to bias may require retrial, but two wrongs (here) make a non-issue.

· Frivolous positions & dilatory tactics – the court gets annoyed, Fed. Rule Civil Proc. 11 prohibits dilatory tactics.

· Hardball

· Rule 4.4 protects non-clients from testimony that has no substantial purpose other than to embarrass, delay or burden a third person, or use methods of obtaining evidence that violate the legal rights of such a person.  

· However, if the lawyer can come up with some reason why there is a substantive reason for the question, it is valid.

· Misstating facts, precedent or the record – 3.3(a)(1-2) prohibit false statements, nondisclosure of material facts aiding client’s criminal/fraudulent act and nondisclosure of adverse authority.

· Obligation to notify the court that your client has no case

· Anders:  write a brief outlining every non-frivolous issue

· McCoy:  Outline the issues and explain why they have no merit.

· Wende:  State facts, list arguable issues, ask the court for additional issues and state willingness to argue any court suggestions.

· Destruction of evidence

· Can’t do it.  Rule 3.4(a)  A lawyer shall not:  Unlawfully obstruct another party’s access to evidence or unlawfully alter, destroy or conceal a document or other material having potential evidentiary value.  A lawyer shall not counsel or assist another person to do any such act.
· Obstruction of justice statutes will apply.  Some states have intent statutes others prohibit destruction of evidence in an upcoming proceeding (timing).

· Generally the penalties on the obstruction of justice statutes are much worse than the ABA penalties for violating an ethics rule…

· If evidence is destroyed, court may interpret it to exist, and accept opposition’s meaning.

· If evidence is altered, it must be revealed to the opposition, regardless of privilege. Meredith (483)  However unaltered evidence does not need to be revealed.

· If client hands evidence over to you:

· If it is contraband, it must be turned over voluntarily.  In a civil suit, you may be able to keep the evidence unless asked for in discovery.

· You must advise client on the consequences of giving you the evidence (possibility that you may have to reveal it.)  If you refuse to accept the evidence, you do not have to reveal that you saw it (privilege.)

· Reporting cash payments:  Gotta report ‘em – IRS regulation beats ethics rules (even 1.6)
· Negotiation Ethics

· Duty to opposition

· Generally you have to uphold the standards of the community.

· All model rule duties to third parties are upheld.  (Rule 4.3, etc.)

· Must correct basic (mis)assumptions of fact – must notify opposition that your client has died and will no longer be able to testify for himself.  Virzi v. Grand Trunk Warehouse (566)

· Threatening Criminal Prosecution – Basically you aren’t supposed to, although it’s not currently prohibited…

· Assisting fraud:  You may not assist fraud in negotiations any more than you may assist fraud in testimony.  The same conflict with confidence arises, and will still depend on state’s language.
· “Assisting” – silence in the face of client fraud endorses and therefore assists it.

· “Fraud” - May be negligence standard, or general intentional tort standard?

· Remedies

· Noisy Withdrawal.  ABA Opinion 92-366:  allows noisy withdrawal in the face of client’s continued use of past (false) endorsement of general operations.  States that it does not literally violate 1.6.

· Quiet withdrawal – may be required.
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