Legal Profession
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Bar--highest ct of the state.  "Bar" came from England, and it was an actual bar that you could 

not sit in front of unless you were invited to be a member of the court.
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Attorney--word comes from "attorn" which means "to turn to" from the Middle Ages

Lawyers--the profession started in England 

King Edward I--(1292) set up first ct system, and told cts that they had to train the lawyers.  This created 

the ct's control over the bar.  In C/L, cts controlled lawyers--lawyers were selected from 

among the upper class/aristocracy, and they would listen to trials behind curtains and take notes, which became C/L precedents.  The cts no longer has the capacity to train lawyers, so they created the four "inns of court" to train "barristers"--the most educated lawyers--they try cases, and wear the white wigs; "solicitors"--the "back room" lawyer--they can't try cases in England, and they have different legal training.  Barristers give lectures at dinners to the hopeful barristers.  2 types of barristers--silks and cottons--cottons are the new lawyers; senior barristers wear silk robes, and belong to the queen or king's bench.  Senior barristers can argue before the senior courts in England--the House of Lords.  Under C/L, the cts control the lawyers.

In the US, we tried to follow the English system, but we did not have an Inns of Court system or classes of lawyers.  Most states started to develop their own legal training, which involved finding an attorney who was willing to tutor the hopeful lawyer who would mostly read cases and statutes and shadow the lawyer until the lawyer felt that his apprentice could qualify as a member of the bar.  Then the lawyer would move for his apprentice to be appointed to the bar.  The first law school started in the early 1830's.  UM Law started in the late 1800's.   There were requirements to get in to law school, and by the early 1900's, an undergraduate degree was required, and you had to have a 3 year law school education and be admitted to the bar of the state in which you lived. 

King Henry II set up Order of the Coif--

The Coif is now an honorary recognition for the top 10% of the graduating class of all law schools.

Is it completely true that the cts control the bar?

Bastion, 230 Md 325 (1965)--MD ct of appeals said that where it controlled the bar, the 

admission to the bar and the procedures for it may be regulated by statute.

253 MD 751 (1969)--when the General Assembly tried to pass statutes as to what was the 

practice of law, the Ct of Appeals said it was a constitutional privilege of the Judiciary to determine what was the practice of law.

255 Md 420--Ct of Appeals challenged the rt of the general assembly to regulate admission to 

the bar.

NOW, if the general assembly passes a law to regulate admission to the bar, the ct will pass a rule of the ct which basically says the same thing as the regulation.  We need to be concerned w/ complying w/ the rules of ct.

Diff b/w Bar Association and Bar:

Bar--you are a member of it.

State Bar Assn--a voluntary organization of members of the bar--only about 55% of members 

of the MD Bar belong to the MD state Bar Assn.  There are also county Bar Assns.

Integrated/Unified Bar--started in WI in 1960's; members of the state bar assn told their high ct 

that they collect dues from their members for the benefit of the bar and the public, therefore anyone who practiced law in WI and was a member of the state bar should be forced to be a member of the state bar assn.  so, the sup ct of WI issued a ct rule that all attys in WI had to be a member of the bar and pay fees.  Most states followed suit until

WI v. Lathrop 367 US 820--member of US bar challenged under first amend the right of the sup 

ct of WI to force him to join the WI state bar--US Sct said the rqmt was not unconst, but if they require it, then the state bar assn is limited in what it can do--they can only do uncontroversial things.  This stopped the movement, and raised the question about what bars can do.

Keller note p. 41--said a unified state bar assn is limited only to conducting educational seminars 

and taking positions on statutes where there is no real controversy.  As a result, we only have about 22 states that are unified and require membership.  MD is not unified.  

Are Professional Organizations (voluntary associations) important?  Yes, esp. for the influence they have, and for social and educational oppys.

ABA--importance is the influence the ABA has on the practice of law, and shaping the law.  

ABA has 2 annual mtgs--a winter mtg and a summer mtg.  About 50% of the attys in the US are members.  The ABA is operated by its ABA House of Delegates--each has elected individuals who represent attys of that state in the ABA's House of Delegates.  ABA operates under sections for every area of the law--the sections are composed of ABA atty-members, and are lead by a chair of the section.  The sections meet twice a year and come up with proposals for changing the law or not.  The House of Delegates then votes on whether or not to approve the proposal.  If approved, the proposal is sent out to all states, and most of the ABA's recommendations will be adopted in some form by most of the states.  (most judges are members of the ABA.

Most state bar assns also have 2 annual mtgs that basically do the same thing.  The proposals go 

to the ct rules committee which decides whether or not to adopt the law.  The state bar 

assns run the CLE.  MICPEL is a corp that is owned by the MD state bar assn.

Federal Bar Assn--composed of lawyers who work for the fed gov't, and includes anyone who 

ever worked as an atty for the fed gov't.  It's an educational assn--the put on educational programs in each state on fed law.  

National Lawyer's Guild--organized in 1937 by a group of attys who were more liberal

National Bar Assn--established in 1925 for African American/minority lawyers who were not 

permitted at the time to join the ABA.

National Assn of Women Lawyers--established in 1901 b/c they were not permitted at the time 

to join the ABA.

American Trial Lawyers Assn

Former Prosecutors Assn

Atty General's Assn

Assn of Criminal Defense Lawyers . . .etc.

American Law Institute--comes up with the model codes, which they send to the ABA House of 

Delegates to hopefully get and ABA recommendation and be dispersed to the states.

American Judicary Society--provide help to judges and cts on how best to operate the cts.  

LEGAL ETHICS

Evolution of Ethical Codes

English C/L didn't have codes, b/c it was assumed that the Upper Crest was ethical.

In the US, ethics were a problem and lawyers got a bad reputation for being crooked, instigating 

frivolous lawsuits, holding themselves out as lawyers when they weren't, etc.  UM law was the first law school to raise the issue of ethics and what lawyers should aspire to do.

In 1854, an Alabama judge created lectures on ethics, which was distilled and created the Canons of Ethics--"thou shall not do . . ."  The ABA eventually adopted and modified the 32 Canons, which were rapidly adopted, and practiced until 1964.  Then, the ABA's ethics section proposed more comprehensive ethics, and the Code of Professional Responsibility was approved by the ABA in 1969.  We practiced this in MD until 1987, when the MD Rules of Professional Conduct were adopted.  At the end of the comments of each new rule, the difference/similarities b/w the old and new rules will be explained.  The ABA's old code's canons were confusing and were classified by:

EC's--Ethical Considerations

DR--Disciplinary Rule--black letter rule--the no-no's

B/c of the confusion, the ABA recommended the Rules of Professional Conducts, which was sent to all the states.  The MD ct of appeals adopted the recommendation, w/ significant modification in 1987, and these are the rules that we now follow in MD.
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Rule 1.6--you can reveal a confidence of a client under certain circumstances.  (ie. criminal 

behavior or substantial bodily harm to another human being)

Preamble p. 445--a violation of the Rules does not create the basis for a COA against the attorney, however, the lawyer may be sued for malpractice.

HYPO:  client comes in and tells you a story about another lawyer in which you are convinced 

the other lawyer has violated the rules.  The lawyer must be sued in tort for malpractice, but evidence that the lawyer violated the rules may or may not be used as evidence of negligence or malpractice--depending on the state's rules of professional conduct.

At the end of the rules, there is a code comparison that compares the diff  b/w the previous code to the current code.

CLIENT-LAWYER RELATIONSHIP

1.1--Defines Lawyer-Client Relationship.  Commentary is not very instructive, and prof does 

not necess agree w/ it. 

1.2--Scope of Representation--a lawyer may limit what she will do for a client, and tell the 

client to get another lawyer for some other issue.  There are some required mechanics for 

limiting scope (ie. must be clear to client, and in writing)

1.3--Diligence--self-explanatory-- keep in touch w/ client

1.4--Communication--keep client informed--under code comparison, there is no reciprocal DR 

under the old code

1.5--Fees--lawyer's fees shall be reasonable, depending on the experience and reputation of the 

lawyer.  1.5c--Contingency fees are usually standard--1/3 of settlement, however, some 

states have attempted to limit the percentage of the contingency in large settlement cases.  


1.5e--new provision--referral fees are permitted (if it is disclosed to the client & the rules 

are complied with)

**1.6--Confidentiality of Information/Lawyer-Client Privilege--you may not reveal info in 

connection w/ representation of a client, except:  

(1) a. To protect bodily harm against a third party, and 

b. To protect a third person from fraudulent conduct by your client to prevent substantial 

financial or property injury to a third party.  These exceptions are up to the discretion of the lawyer--the lawyer may reveal such info, but is not required to.  If a lawyer does not reveal, and creditors lose a lot of money, can the creditors sue the lawyer for her lack of discretion?  (Prof thinks an atty should be required to disclose if an atty is convinced that her client will fall under these exceptions)

(2)--If an atty, knowingly or unknowingly, participated in the fraudulent activity, the atty 

may reveal such info.


(3) to establish a claim or defense on behalf of the atty in a controversy b/w the atty and 

the client, and


(4)--to comply w/ the rules, a court order or other law.

1.7--Conflict of Interest--

1.8--Conflict of Interest: Prohibited Transactions b/w a lawyer and her client--don't accept 

any payment from client, except for meals

1.9--Conflict of Interest: Former Client--

1.10--Imputed Disqualification--conflict is imputed on the new law firm if an atty changes 

firms

1.11--Successive Gov't and Private Employment--we won't spend much time on this

1.12--Former Judge or Arbitrator--self explanatory

1.13--Organization as Client--who is client when you're representing a corp?  A lawyer has a 

duty to the corp, so if she ascertains that a corp officer is doing something detrimental to the organization, the lawyer's duty is to the corp.

1.14--Client Under a Disability--if an atty realizes a person is mentally incompetent, the atty 

shall maintain a normal lawyer-client relationship w/ the client, but may seek appointment of a guardian when the lawyer reas believes the client cannot adequately act in the client's own interest.

1.15--Safekeeping Property--self-explanatory; MD Ct App has a specific rule about how attys 

must care for a client's escrow acct, or any incoming money.  The interest on the lawyer's client's acct is turned over to an entity called  ?? , and that money is used for legal aid.

1.16--Declining or Terminating Representation--self explanatory--gives basis for doing so and 

what a lawyer's duties are regarding such.

1.17--Sale of a Law Practice--it's up to a client as to who is buying the law practice, and it is up 

to the client whether the client would like to continue representation

COUNSELOR--he won't spend much time on this.

ADVOCATE--ethical duties of lawyer to client

3.1--Meritorious Claims and Contentions--ct can fine attys for filing frivolous lawsuits, 

discipline them via the atty grievance comm'n, and require atty to pay the other side's legal fees

3.2--Expediting Litigation

3.3--Candor Toward the Tribunal--attys cannot make false stmts, and must disclose material 

facts when the disclosure is necess to avoid assisting a criminal or fraudulent act by the client; there is never an excuse for committing (substantive/material--must be relevant) perjury--a lawyer must correct the perjury if your client perjures herself substantively--even if the lawyer doesn't find out the truth until later.  Same rule for a judge if a judge discovers perjury.  In a criminal case, 

3.4--Fairness to Opposing Party and Counsel--Professionalism/Civility--self explanatory--

don't cheat or be unreasonable in accommodating the other party's reas requests; never let 

a client destroy evidence

3.5--Impartiality and Decorum of the Tribunal--basically, it's inappropriate to ass-kiss the 

jury

3.6--Trial Publicity--how far can judges/attys go

3.7--Lawyer as a Witness--a lawyer will not represent a client if the lawyer should, could, or 

may be a witness in that proceeding.

3.8--Special Responsibilities of a Prosecutor

3.9--Advocate in Nonadjudicative Proceedings

TRANSACTIONS WITH PERSONS OTHER THAN CLIENTS
4.1--Truthfulness in Stmts to Others

**4.2--Communication w/ Person Represented by Counsel--w/o permission of counsel

4.3--Dealing w/ Unrepresented Person

4.4--Respect for Rights of Third Persons
LAW FIRMS AND ASSOCIATIONS--this is a new rule, not in the old code

5.1--Responsibilities of a Partner or Supervisory Lawyer

**5.2--Responsibilities of a Subordinate Lawyer
5.3--Responsibilities regarding nonlawyer assistants

5.4--Professional Independence of a Lawyer
5.5--Unauthorized Practice of Law

5.6--Restrictions of Right to Practice--if you leave a law firm to practice law in the same city, 

the firm cannot make a deal w/ you restricting your areas of practice or geography of practice

PUBLIC SERVICE

6.1--Pro Bono Publico Service--attys are not required in MD to do pro bono work, but should

6.2--Accepting Appointments

6.3--Membership in Legal Services Organization

6.4--Law Reform Activities Affecting Client Interests

INFORMATION ABOUT LEGAL SERVICES/Advertising

Up until 1972, lawyers could not advertise, until Bates case in 1972, but there are guidelines as to how you can advertise.

7.1--Communications Concerning a Lawyer's Services

7.2--Advertising

7.3--Direct Contact w/ Prospective Clients--solicitation is a no-no

7.4--Communication of Fields of Practice

7.5--Firm Names and Letterheads
MAINTAINING THE INTEGRITY OF THE PROFESSION

8.1--Bar Admission and Disciplinary Matters--there is a duty to report misinformation on bar 

application

8.2--Judicial and Legal Officials--Himmel case--attys have a duty to report violations of the bar

8.3--Reporting Professional Misconduct--technically, any lawyer who is aware of another 

lawyer's misconduct must report it.  Atty Grievance Comm'n v. White (1999)--an atty lied on a deposition about her improper representation, and she was disbarred.

8.4--Misconduct--catch-all--lawyers can be disciplined for any legal or immoral behavior, 

whether relating to their practice or not; conviction of a crime is grounds for automatic disbarment.  Deals w/ atty conduct when she is not acting as a lawyer (ie. President Clinton 's extramarital affair).

8.5--Jurisdiction

Pres Clinton and his disbarment from the AR bar (Rule 8.3 & 8.4)

CHAPTER 2 of the Rules
Burden of bar membership is on the applicant.  

The burden when a lawyer is going to be disbarred is on the state/md ct of appeals. --only exception is that if someone becomes a member of the bar, but it is later discovered that the person lied on her application, the person's application is automatically nullified, and the person is disbarred.

Good Character
US Sct--it may not be sufficient to keep someone out of the bar if he admitted he was a member of the communist party.  But, if he refuses to accept a question on such a topic, then the bar application can be refused as incomplete.  (This question is no longer on the bar application).

--when filling out the bar application, it is better to disclose than not to--even if it's been expunged.

Hoover v. Rowan--case where bar examiners were sued for antitrust.  Ct said absent fraud, the bar examiners cannot be sued.

p. 72--US Sct said under the equal protection clause, the bar cannot exclude legal aliens.

NH v. Piper (p. 51--1985)  Before this case, every jurisdiction required that to be a member of a state's bar, you had to live in and have an office in that state.  Under equal protection clause, the US Sct said this was unconstitutional.

Reciprocal Admissions (p. 52)--there was a time that when the VA bar would accept a member of the MD bar on motion, MD would do the same for members of the VA bar.  Most jurisdictions no longer have reciprocity.  However, most jurisdictions now require a motion, and also a lawyer's exam (knowledge of local procedure), which is sometimes tougher than the bar exam, to practice in another jurisdiction.  

VA Sct v. Freeman (p. 52)  VA let a VA resident who is a member of another bar to come in on motion.  However, VA refused to let a MD resident who is a member of the MD bar to come in on motion.  The US Sct said it was unconst under equal protection.

Diploma Privilege--if you have a state univ law school diploma, you can be admitted to the bar w/o taking an exam.  Very few states do this. 

Pro Hac Vice--When a foreign lawyer (from another state) wishes to represent a client in a juris 

where they are not a member of the bar, they can have a local member of the bar file a motion to request the court of that juris to permit them just this once to represent someone in this case.  This is a courtesy in most jurisdictions, however, most states ask how often the atty has applied to do this in the past year.  B/c most states only allow an atty to do this once or twice a year.  The US Sct is the only ct that does not allow an atty to try a case before it under pro hac vice--the atty must be a member of the US Sct bar.

Spannos v. Korras (1966)--a NY law firm was involved in an antitrust case, and they knew of an antitrust expert lawyer in CA who helped the NY firm.  The NY firm never filed a motion to allow the CA atty to work on this NY case, and the NY firm did not want to pay the CA atty.  Ct said NY firm did not act in good faith and had to pay the CA atty.

Lees v. Blitt --2 NY lawyers were well known for handling porno cases.  Hustler was indicted in OH in violation of OH obscenity laws.  Hustler asked the NY attys to represent it in OH.  An OH lawyer filed a motion to allow the NY attys to try this case in the OH ct.  The judge disallowed the NY attys.  Ct said there should be a due process trial to see whether the attys should be allowed to try the case.  The Sct said there is no constitutional due process rt to pro hac vice.

Discipline in MD--there will be no test question on this.  The rule used to be that how a high ct disciplined an atty was up to that ct.  But, in 1968, the US Sct said that when a state punished a lawyer, there had to be procedural due process.  

Spivac v. Klein--an atty was charged w/ embezzling client funds.  He was asked at a hearing whether he was embezzling money, and took the 5th amend.  he was disbarred on the basis that he refused to answer a question.  The case was reversed b/c you could not punish someone for asserting the 5th amend.  Later law says that the factfinder can derive a negative interest from an atty who asserts the 5th amend in a civil atty-disciplinary proceeding, and disbar the atty.

MD v. Sugarman--atty made an immunity deal w/ fed gov't to testify against county executive Agnew that he carried the embezzled money for the county exec.  Md ct app still disbarred him, b/c immunity only protects you in a criminal case, and not a civil atty disciplinary case.  This is current law.

ABA (Rule 16-701 et seq in vol 2 of MD Rules)--Md Ct of App by rule appoints the atty grievance comm'n--12 members; 9 are attys, 3 are non-attys.  They have 3 year terms.  The atty grievance comm'n members are authorized to appoint an atty who is bar counsel (Hirschman)--a full-time employee of Md Ct of App whose job is to enforce discipline.  He's sort of like a state's atty prosecutor.  He has attys in his office who are assistant bar counsel, and also employees of the Md Ct of App.  When the bar counsel gets a complaint about an atty, the bar counsel sends a letter to the atty to ask for a response.  75-80% of the cases are over fees, which the atty will prove with documentation.  The complaint investigation must be completed in 90 days, but can be extended under certain circumstances.  If bar counsel believes the offense is not a big deal, bar counsel can enter into a conditional diversion agreement where the atty admits she made a mistake in which no harm was done, but the atty nevertheless will take certain steps to ensure that the mistake will never be made again.  If the offense is more serious, and the atty agrees, bar counsel can recommend a public reprimand.  If the offense is very serious, bar counsel will file a stmt of charges for the comm'n, and the stmt goes to the peer review committee (composed of members of the bar and some lay persons), who appoints a peer review panel w/ at least 2 attys and 1 lay person.  The peer review panel sits and decides whether or not there's a valid charge, but this is not an adversarial proceeding--it's informal--so the rules of evidence do not apply.  Witnesses come in, and the atty is there.  If the peer panel decides the charge is serious, it goes to the atty grievance comm'n for their recommendation for discipline, and the bar counsel will file a petition for discipline, and a cir ct judge will have a trial w/ the md ct app deciding what punishment, if any, is appropriate.    

Get 1/30 notes from someone

LEGAL PROFESSION – 2/1/01 

· Atty Grievance Comm. V. Fezell (Md. Ct. of Appeals) (2000) 

· Atty ended up w/ a 60-day suspension. 

· Atty did a divorce for the client, but he lacked communication and missed a meeting w/ her and she filed a complaint. 

· Bar Counsel sent him a letter. Atty ignored it. Then, ignored the 2nd letter. 

· He was cited for lack of communication, etc. 

· Atty shall not fail to disclose and respond…..blah, blah, blah (R. 8(b)(1)). 

· He said it wasn’t mandatory. He argued that atty should be hit w/ a subpoena, not a letter. 

· Ct. of appeals said nope – when an atty receives a request from BC, he will respond and not doing so is a violation. 

· If an atty does reply to BC and gives an explanation, that usually ends it if he has a decent excuse or, at worse, get a private reprimand in a letter. 

· His attempt to use procedural arguments as an excuse for violating 8(b)(1) was seen by the court as wrong. 

· No matter how frivolous the complaint may seem, BC must send a letter to the atty. 

· Third Party Liability: 

· Savings Bank v. Lord (1979) 

· S. Ct. – attys will always be liable to 3rd parties for fraud by their client if atty in any way participated. 

· What about if an atty does something wrong and it hurts a 3rd party or his client does something while atty represents him that hurts a 3rd party? 

· Development over the years: 

· CA started the whole issue: Lucas v. Ham (1961) 

· 3rd party beneficiaries 

· Atty drafted a will and he blew it and when his client died, and the beneficiaries didn’t get what the testator wanted him to get, they sued the atty for his negligence. 

· So, CA created it. If the intent of the client is to confer a benefit on the 3rd party, then the atty may be liable for any fraud or negligence that causes the 3d party to be injured. 

· 3 types: 

· strict privity – atty can only be liable to someone he has a K wth 

· 3rd party – benefit from client to 3rd party 

· Biakanja v. Irving – created the balancing of the factors-type test. 

· Did what the atty did unfairly hurt the 3rd party? May be liable 

· Maryland: 

· Maintained privity of K 

· Prescott v. Coppage (1972) 

· Adopted the 3rd party beneficiary context of Lucas v. Ham 

· Applied it in 1985 – Polarity v. Weinburg: 

· Atty is representing a seller of property. Buyer doesn’t have an atty. Buyer and seller are in atty’s office for settlement. Buyer says to the atty (not her atty), there are no easements, etc. w/ this property. Atty said no – there are no problems (but it was a mistake on his part). 

· Later, buyer finds out there was an easement and she sued the atty. 

· Circuit ct. threw it out and said it didn’t apply here, but privity of K does 

· We do not know whether the client who was the seller meant to confer a benefit on the buyer. So when the atty said what he did, it was possible that it was to confer a benefit on the buyer (to buy the land). 

· Ct. said – we believe it is a jury question. 

· The Clop Case: 

· Clop had a mortgage lending company and would lend money on mortgages at incredible rates of interest (up to 120%). 

· But, MD had usary statutes – but commercial loans are exempt under the concept that commercial ppl know what they are doing. 

· So, he’d have them sign an affidavit that they were for commercial purposes. 

· But, the people were in bad shape and they would sign anything. He’d take the loans and sell it to investors. But, he would sell the same paper 10 or 15 times. 

· He worked in a firm – but just used space – and stole some stationery. He would sell the loans and put on their letterhead w/ a partner’s signature that the files were in the firm’s office. An investor came in to see the file and they realized that Clop had forged it. 

· Atty said – we’ll finish the work we’re doing for you now and we won’t represent you again. 

· But then, Clop did it again anyway. 

· He was indicted and went to prison. He sent letters to prosecutors that firm was involved, which no one believed. 

· But, then the investors sued the attys. 

· Atty argued no privity of K. 

· Investors would allege that the firm was involved in the fraud – 

· Usually b/c 99% malpractice insurers will insure for negligence, but not for fraud and to allege that would lose deep pockets. 

· So, they sued under negligence b/c once firm learned of the fraud – they had a duty to find out who was involved, etc. 

· 3rd party beneficiary probably would have been a winner (b/c Polarity v. Weinburg was coming out at that time.) 

· Schatz v. Rosenburg (1991 – 4th Cir.) 

· Federal cts. don’t have to use the state Prof. Conduct rule if they don’t want to. 

· Atty has a client that had been a millionaire and had a reputation for being a millionaire and his company was a good one. 

· Atty knows client has dissipated assets and needs money. Client finds investors who will invest several millions of dollars b/c they assume he’s affluent. But, they tell the atty that for their records, they need a financial statement. 

· Client makes out an extensive financial statement that isn’t true – listed things that he’d sold. Atty looks at it and sees that it is fraudulent, but gives it to the investors anyway. He doesn’t say anything to them (not a word like here’s the statement) 

· Investors sue atty under 3rd party beneficiary argument and fraud after client’s company went bankrupt. 

· Lower ct. – under MD law, no liability unless privity of K and 3rd PB do not apply. 4th Cir. adopted it almost en toto. 

· They found that what the atty did was ministerial – he in no way indicated to the 3rd party that there was anything good or bad about it and only transferred it as a messenger. 

· However – we do not make any decision as to whether what the atty did was a violation of the MD rules of conduct. 

· But, no fraud b/c he didn’t put a stamp of approval on it. 

· DASH – they’re (4th Cir.) out of their minds! When an atty gives them something, the people assume that it’s legitimate. But when atty knows that it’s false and the investors are relying on it to their detriment, it’s a violation 

· Noble v. Bruce (1998) 

· Classic lucas v. ham case. 

· Beneficiaries of a will sued a MD atty b/c will he drafted was no good. When client died and will was no good, beneficiaries suffered (it went intestate) 

· MD Ct. of Appeals said No Liability. Did not overturn previous cases using 3rd PB. 

· But said, in this, the atty’s client was the deceased and there is no indiciation that there is a 3rd PB involved here. 

· Ferguson v. Kramer (1998) 

· Atty is asked to represent a personal representative. 
· Is the atty the atty for the estate or for the personal representative and is there any difference? 
· When a personal representative or administrator retains an atty to represent him/her in representing the estate, the atty is the atty for the PR or administrator – not for the estate. 
· In this case, the atty did a bad job and as a result, the estate was diminished. Beneficiaries under the will sued the atty 
· Ct. said no privity of K betw. beneficiaries of will and the atty of the PR. 
· The only person who could sue is the PR b/c that is the client. They left open that the beneficiaries probably could sue the PR and then the PR would have to enjoin the atty if the problem was in fact the atty’s problem and not the PR. 

· So, in MD, it’s a shady area of law – 3rd party beneficiaries. It seems to stand (under Noble, Kramer, etc.) that you probably could get a case dismissed on no privity of K. 

· Bar has been talking: 

· Should 3rd parties be left to suffer due to negligence of an atty for representation of a client. And how far will the atty be excused due to fraudulent acts of the client that the atty is aware of. 

· Atty may reveal confidences w/ client if it would protect econ. Harm to a 3rd party, etc. 

· One atty learns that a client has perpetuated a fraud, he can report it. 

· He’ll drop the client. But, can he be sued for exercising his discretion NOT to reveal? 
· Is failure to do so a negligent exercise of discretion? 

· Suit within a suit: pg. 89 

· If a client sues an atty in malpractice and there is absolutely no doubt as to atty’s negligence, there will be a suit w/in a suit. 
· The atty claims that the client didn’t have a strong case anyway. 
· I.e. (in a case against atty for malpractice of handling a medical malpractice case). The atty for the client has to show that had this gone to trial for medical malpractice – what might have been the judgment. 
· If the case going forward hadn’t been strong and the damages would be limited, the atty must consider that. 
· So, when attys are sued in malpractice, you can almost guarantee that the complaining client’s new atty would make sure that the client’s original case was a really good case and would have won it, but for his negligence, etc. 

· Problem #6 – pg. 90 

· Can you have an agreement w/ a client that if you do blow it, client cannot sue. 
· Under Rule 1.8(h) – you may have that agreement, but: 

· Before client signs retainer, he/she has to get independent advice from another atty and be fully aware of the possible results. 
· Thus, chances of getting the agreement are relatively slim. 

· Limited Liability Companies (LLCs) – pg. 91 

· Can you have a p’ship where the indiv. partners aren’t liable for the negligence of the members of the firm? 

· Yes – however, they don’t really work out that well. 
· If you have 10 partners and 20 associates and they have malpractice insurance. 

· If a partner commits negligence, the p’ship can be liable as an entity. The p’ship assets – if judgment not covered by insurance – can be taken. 

· 1980s – S&L scandals – firms that let S&Ls do things that weren’t right got sued. 

· Does atty have a duty to tell client about his malpractice in the client’s case? Pg. 91 

· General rule – if you are representing a client and you suddenly realize you blew it and the case is now impossible, then, you have a duty to inform the client what happened. 
· In MD – it’s unsure whether you have to advise them to seek out other counsel. 
· Most states say that you must inform. 
· Some states say – 

· Inform client about what happened 
· Atty and firm can no longer represent client 
· Should notify client to seek atty to explore what redress the client might have. 

· It is rare for the judges to inform BC or AGC about atty misconduct in the courtroom 

· Usually use the vehicle of contempt: 

· Criminal – if a judge feels an atty has done something and he simply wants to let the atty know. Puts the atty in jail for a day or two. 

· Civil – the amount of time that an atty spends in jail can be as long as the ct. orders or until the atty purges himself. 

· Get a fine and until you apologize to the court, you’ll sit in jail. 

· Fines can be in different forms: 

· Return fee that client paid back to the client 

· Fine to the atty as a penalty 

· What about a criminal ? 

· Ct. must find that the atty’s acts or omissions were “outside the wide range of professionally competent assistance” and the ineffectiveness must have caused “actual prejudice.” 

· It is not enough for the  to show that the errors had some conceivable effect on the outcome of the proceedings. 

· See Strickland v. Washington (S. Ct. 1984) pg. 92 

· Makes the cases VERY hard to win against the atty 

· Usually the atty has to have been so bad that the question becomes – where the hell was the trial judge. 

· Usually, criminal s sue attys on “ineffective assistance of counsel” 

· People v. Curry (1997) – pg. 93 

· Some attys didn’t believe in the plea bargain 

· An atty didn’t tell the  client that the gov’t had offered a plea bargain 

· That was considered sufficient incompetency to have reverse the conviction 

· In Tax areas, many firms have problems getting involved in a co-conspiracy by telling clients to do something that later is found to be illegal 

· If you get involved in dealing up evidence for a case, remember to look at the fed. and state regulations governing consumer privacy (i.e. medical records, etc.). You can always subpoena the records. 

· Weak Point – how far can you go on a debt collection to threaten possible criminal sanctions. 

· In civil sanctions, you can always say things about filing a complaint if you don’t contact us in X days, etc. 

 

Chapter 3 – Fundamentals of the Lawyer-Client Rel’ship 

· General rule – it isn’t you who decides if you have the atty/client rel’ship. It is whether a reasonable client would believe that you are their atty. 
· So, even though someone has spoken to you about a case and you decide not to represent them – you HAVE to make it clear (preferably in writing) that you are not taking the case and thus, you are NOT their atty. 
· If that person can later show that a reasonable client believed the atty was taking the case and all you have is evidence that you orally told them you wouldn’t take it, you may have a lawsuit brought against you for negligence and it is tough to prove otherwise. 
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Lawyer/client relationship--hard to define:

If you're a gov't lawyer, your relationship with your client is

If you're a Corp lawyer, your relationship with your client is

If you're like most lawyers--your relationship with your client is a contractual, agency, fiduciary 

relationship

2 kinds of clients:
1. Those you've represented for years--you are more of an advisor to your clients and get more 

involved in your clients affairs

2. Those you represent for one particular issue

How is the lawyer/client relationship formed? (see case p. 101 and 105)  Whether or not the relationship exists is based on whether a reas person/client believes the lawyer/client relationship exists.

Law firm that says it doesn't think client has a case, but will get back to client.  Lawyer never did, and when client went to another firm for representation, the SOL had run out.  So, new lawyer sued old lawyer for malpractice, and client won.  Old firm argued that it never agreed to represent client, but ct used reas client test, and said old firm was representing client.

259 MD 542 (1970)--when does atty/client relationship start?

Cab driver has accident, but has insurance w/ co in PA.  Insurance co contacts atty in MD who said he would take the case.  Atty contacts cab driver, and sent to insurance co letter that he would represent cab driver, but only on retainer.  Atty drug his feet, and cab driver lost case.  Cab driver sued lawyer and won.

Rule 1.2c--Scope of Representation--What can lawyer do/not do?  Objective of representation is a result (get $ damages).  Scope of representation can be limited, but must be in writing.

p. 106--client is angry and wants more than damages--client wants blood, and wants atty to file crazy claims to make the other side miserable.  Lawyers must make sure (before they accept a client) that the client understands basic things--ie how the case is going to be handled.  

Rule 3.1--a way to get out of these types of frivolous claims.  Lawyers must advise clients of all 

possible avenues, and then the lawyer must define the scope of representation--ie. which COA's the lawyer will represent the client on.

Rule 2.1, 1.2a--whether you're going to file a complaint or accept a settlement is up to the client 

after the atty has made her recommendation.  What the D will plead in a criminal case is up to D.  After that, what motions will be filed and strategies are up to the atty, who should keep the client informed.

p. 107, comment C--nonsense

Comment D, common civility--should client decide whether you should show profess courtesy 

to other side's atty in agreeing to a continuance?  No, unless it would adversely affect the client ie. if speed is necessary to allow client to sell the property.  

A lawyer's advice that leads to violations of laws is wrong even though client may want to do it.

It's up to the client to decide on the criminal plea--what do you do if the client is insane? (p. 108 People v. Bloom (CA))--refers to Beretta v. CA--up until Beretta, if a criminal D said he wants to defend himself w/o a lawyer, it was left to sound discretion of trial judge as to whether to allow the D not to represent himself.  Cts would usu force Ds to have an atty.  In Beretta, the US Sct said that under the 6th Amend, D has a rt to defend himself.  After that, most cts started to allow Ds to do this.  In Bloom, D killed his parents and sister brutally.  He had an atty at trial and was convicted.  In the penalty phase (whether or not he would get the death penalty), he didn't want an atty.  The judge said ok, and D begged the jury to give him the death penalty.  They did.  He got another lawyer who argued that he didn't have a competent lawyer in the penalty phase.  The CA Sct said too bad, b/c the trial judge warned him of the consequences, and he did it anyway.  Dash said this was wrong, b/c the ct basically allowed the D to commit suicide, and anyone who would do that is obviously insane.  Or, D was doing it as a stint to preserve his rt to appeal.  Then, D got another lawyer and sued the warden of the prison in the 9th Circuit who overturned the CA Sct, saying that the atty who represented the D in the trial was incompetent, b/c her clerk forgot to file for a psychiatric evaluation.  Trial atty never argued about D's being physically abused as a child, and ct said a competent lawyer would have argued this and gotten a psychiatric evaluation for his client--especially for the penalty phase.  

Does a client have the rt to tell his atty he doesn't want to plead insane?  

Atty has to decide 2 things:

1.  Is the client so mentally impaired that he doesn’t really have an understanding of what's 

happening b/c he's deluded.  So, does atty file a motion saying his client is so impaired that he can't stand trial.  The ct would assign a psychiatric examination to decide whether the person is so impaired.  If the ct decides that, the client will go to an institution until a psychiatrist will certify that he can now stand trial.  So, he may have a life sentence in a criminally insane institution.  If it's not a capital case, even if atty thinks his client is criminally insane, it may be better to try the case, instead of putting person in insane institution.

2.  If atty thinks client is competent, but at the time was so impaired that he was temporarily insane, and client doesn't want to use that defense, what does atty do?  Dash doesn't know.  If you comply w/ D's wishes, you better make a record so that if he is convicted later, you are not sued for professional incompetence.

99% of the time, a criminal D will go along w/ his lawyer's recommendation, and you can usu get a psychiatrist to deem the D insane.

Duty of Confidentiality--Rule 1.6 (p. 112)

In DRs, lawyer confidentiality was broken down into:

Confidences--most sacred, and atty could go to jail for disclosing it.  Communications directly 

from the client that you can only be forced to reveal in extreme circumstances.

Secrets--anything you learn in the course of the representation, but you should not reveal it even 

though you won't go to jail if you reveal it.  You can be forced to reveal it.

Rule 1.6 does not make this distinction.  1.6a provides for the only exceptions when you can 

reveal atty/client into.  If an atty violates 1.6, the distinction b/w secrets and confidences is a factor in determining punishment. 

Duty of atty/client confidentiality--the only privilege that exists under C/L, but does not require a statute--it's implied in 6th Amend and DP Amends.  All other confidences (priests, psychologists, etc.) do require statutes.

Does a lawyer client privilege end after death?

People v. Meredith, 631 P2 46 (CA, 1981) (ON EXAM)

F--potential client comes to atty and says that he knows he'll be arrested and indicted for participating in armed robbery and murder, and that he didn't do it.  Atty agrees to represent him.  Client says that someone gave him deceased's wallet, which he dumped in a garbage can behind his home.  Well, the wallet is evidence of a crime, but the wallet itself is not important, it's location is.  Lawyer sends a private investigator to client's home, and investigator goes to client's home and finds the deceased's wallet.  Can a lawyer do this?  Do lawyers have a duty to turn the wallet over to the gov't?  Yes.  Does lawyer have to tell the gov't where she found the wallet?  The fact that atty removed the wallet from the garbage can took away gov'ts oppy to find it.  So, ct said, atty has duty to tell gov't where it found the wallet.   However, ct said atty has a duty to check out evidence.  (PI is tied into lawyer/client privilege).  

Suppose D/client took wallet out of his pocket, and asked atty what he should do with it?  Atty will have to turn it over to gov't, but is the fact that atty got it from client make it atty/client privilege.  

***If lawyer obtains possession of evidence, she MUST turn it over to the other side.

No lawyer can commit a client to commit perjury.  So, if you see a smoking gun, and you tell your client to destroy it, and the other side's atty asks if there ever was a smoking gun, and D says no, D's atty cannot allow D to commit that perjury.  Bottom line--don't tell your client to destroy evidence.

P. 112--which items are protected by atty/client privilege?

Everything client communicates to atty is privileged.  Atty doesn't voluntarily divulge anything that she has been told by her client or another party about her client--especially if it's detrimental--b/c it's privileged, UNLESS Atty is ordered to divulge that information.

Technically, any communication from client to atty when a third party is present is not confidential, however an atty still should not voluntarily divulge it.  This is why attys should ask their client's spouse or parents to remain in the hallway when the atty talks to the client to avoid waiver of the atty/client privilege.  (The atty's secretary's presence doesn't waive the privilege b/c the secretary is part of the atty's privilege)

2/8--LAWYER/CLIENT PRIVILEGE
May lawyer w/draw from case b/c it’s not going anywhere and the meter is running?  What do you do?  See page 108.  Rule 1.16(b)(5) says: Atty may get out of the case if there’s an unreasonable financial burden on them.

If there’s a contingency fee and you get involved and bring in experts, you suddenly find that the $ is beginning to mount up and you’re advancing $ and you wonder if this is a good case after all.  How long do you go?  You must protect client from statute of limitations and do everything possible to help client get another lawyer.  Smart firms take case on contingency and may limit liability, so that as time goes on and they realize not going anywhere, they can cut their losses.

This has nothing to do w/ dissatisfaction w/ client, just w/ finances.

Hickman v. Taylor, page 115 (1947)

Can’t subpoena in discovery the work-product of the lawyer in discovery.  It doesn’t belong to the client, it belongs to the lawyer.  Notes atty makes are not just of what a witness says, but of personal reaction to the client.  Lawyers do not have to turn over their records based on what they did in preparation for litigation.

Problem following the case.  If interviewed former owner, who later died, and the former owner is the one to be sued, is there access to the atty’s notes then?

Before a lawyer is going to go through process of deposing an opposing lawyer, they’re going to depose the defendant.  If the defendant lies, their lawyer, is required to reveal that fact, whether in deposition or court.

Lawyers shall not let their clients lie--if lawyer knows a client lying under oath, lawyer should ask other side for a moment, and take client aside and tell client that client must tell the truth.  

If the other side knows client is lying so that client doesn't get away with it, client's lawyer may be sanctioned.

Waiver of Lawyer/Client Privilege

p. 118--Waiver cases determining when a lawyer/client privilege is waived are ad hoc, except that if a third party is a party to a conversation, it's going to be considered waived (unless H/W, or member of atty's staff).

p. 119--Lawyers should be careful about talking to clients on cordless/cell phones b/c those conversations can be picked up.  Most cts would probably say using cordless/cell phones is not a waiver of lawyer/client privilege.

Where a firm or lawyer--by accident--gets privileged material of opponent, the privilege is not waived.  It is the receiving lawyer's duty to return it as soon as lawyer discovers it's privileged.  

p. 122--Swindler v. US--If client dies, does lawyer/client privilege end, or continue?  Can lawyer be subpoenaed to disclose conversations with his deceased client?  (White Water Case)  US Sct said no--privilege lasts after the death of the client, unless the client says that the lawyer may disclose it after the client dies.  If the gov't is seeking the info in a grand jury, and this is crucial info that cannot be obtained anywhere else, the judge may compel a very narrowly tailored disclosure by the lawyer.

Duty of Confidentiality--If you're ever hired by a corporation, the client is the corp--the entity--NOT the officers or the BOD.  Everything dealing with the corp is privileged even though corps don't have a 5th Amend rt, corps do have a lawyer/client privilege.

Upjohn

F--corp officers made bribe payments to other countries to get overseas contracts, and deducted them as business expenses.  The IRS investigated b/c it's illegal in the US to deduct bribe payments as business expenses--even though this is how foreign countries do business.  Upjohn's general counsel interviewed its employees and corp affiliates overseas to see who paid what bribes to whom.  The IRS investigated and subpoenaed the general counsel's records on the bribe interviews.  The general counsel argued that the records were atty/client privilege.    

Issue--how far does the scope of the atty/client privilege extend?

Tct--normally, a lawyer/client privilege exists b/w the lawyer and the "control group" (upper 

mgmt, officers, BOD).  Tct said the lawyers had to submit to the subpoenas.

Act--reversed b/c it expanded the lawyer/client privilege to the employees who answered the 

questionnaires where that info was needed to advise the control group.  Were the lawyers getting info for the purposes of advising their client, (which they were), to make that available to a subpoena would destroy the ability of lawyers to gather info to advise their clients.  In any event, the IRS can conduct its own investigation and interview the employees themselves w/o violating the atty/client and work product privileges.  Where corps are being provided with lawyer/client privilege beyond the control group, if the other side can show w/ satisfaction to the ct that they can't get the info alone and the info is critical, the ct can prescribe a means for the other side to get the info w/ minimal violation to atty/client and work product privileges.

GENERAL RULE: Anything lawyers discuss w/ reps of the control group that concern legitimate corp business and legitimate litigation, that is lawyer/client privilege.  But, if the info shows that that officer/s are doing things that are detrimental to the corp, that is not lawyer/client privilege.

p. 128-129  If a paralegal is talking to someone in a corp, is that lawyer/client privilege?  Yes--if it's the control group- b/c paralegal is part of the legal team.  Exception--if a bus co is sued for negligence, conversation w/ the bus driver is atty/client privilege, but the mechanic who fixed the bus is not.

In re Lindsay--(DC CtApp, p. 130)--Lindsay was a White House Lawyer for Clinton in the White Water scandal.  The Gov't lawyer works for the gov't/office of the pres--not the pres as an individual.  The WH lawyer is paid by the gov't--not the pres.  If the WH lawyer is present in a discussion b/w the pres and his personal lawyer, the WH lawyer can be forced to testify as to the discussion b/c he is a gov't lawyer, and this was not about legitimate privileged gov't business--it was about the pres's personal affairs.  The lawyer's personal lawyer probably doesn't have to testify.  A gov't lawyer's duty is to the gov't--not the pres, so if the pres is engaging in criminal activity, the gov't lawyer has a duty to disclose it if the gov't atty is participating in the conversation--but if the gov't lawyer is just relaying a message, it's protected.  (This is similar to the corp lawyer's  duty to the corp--not the officers).

Violation of Environmental Protection Act--if you work for a corp, there will be occasions where you will discover that the corp has been violating through its officers--fed regs, and falsifying gov't records.  Lawyer's duties are to corp.  Lawyer cannot let false records be filed.  Lawyers should talk to the person falsifying the records, and ask her to correct it, if that doesn't work, then lawyer should go to BOD, etc.  If that doesn't work, lawyer may report it herself.

p. 130-131--Crime Fraud Exception to Lawyer/Client Privilege--where a fraud is committed by client, and lawyer, through her lawyer services, has participated in the fraud, there is no lawyer client privilege.  

Tobacco litigation--disputed issue was that the tobacco co's knew about the cancer causing ingredients and they did nothing about it, so they should be liable.  The lawyers, in preparing for litigation, were asked by the tobacco cos that the tobacco cos wanted to do studies.  The lawyers--in memos--advised them not to do certain studies and to do others b/c if they came back bad, they'd be screwed, but if they came back good, they would help.  Defense argued lawyer/client privilege on the memos, and prosecution argued fraud.  This was not a filed gov't record, so this should not have been fraud b/c it was lawyer/client privilege, but the ct said it was crime fraud and not protected work product.  Inasmuch as the tobacco cos should have been aware of the health detriments, the ct said the lawyers committed fraud by discouraging the studies knowing that smokers' health was being jeopardized.

p. 132-133 questions--In Mergers and Acquisitions, the company that acquires becomes the client.  Should you let the acquiring co, or the co they merge with have these records?  Yes, all the lawyer/client privileges go to the new entity until you're told otherwise.

p. 135--White Water Investigation--Mrs. Clinton's personal lawyers had mtgs in the White House w/ her and her gov't lawyers.  The US Sct said that conversations about personal matters were not protected in front of gov't lawyers, and those records could be subpoenaed--so could the gov't lawyers.  Same for a corp lawyer who participates in a conversation with a corp officer and her personal lawyer about a corp officer's personal matters--b/c the corp lawyer's duty is to the corp, so the corp lawyer can be subpoenaed to testify as to those conversations.  So, corp lawyers should avoid those situations.  

p. 140--Rule 1.5 Fees do not have to be in writing, except contingency and referral fees.  However, all lawyers should have every fee agreement in writing.

Up until 1972, every bar assoc in the country put out a handbook, and there would be a part in the handbook about recommended/minimum fees.
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FEES (cont.)
Goldfarb v. VA State Bar (US Sct, 1975) P. 146  

[This case caused all state bar assns to get rid of their minimum fee schedules--this ct stressed the distinction b/w the bar assn and the Bar--the highest state of the ct]

F--H & W contracted to buy a house, and in VA, only a lawyer could do a title for the house.  

The lawyer said his minimum fee would be 1% of the value of the propy, which was the standard fee for this service.  The VA Bar had set this as the minimum fee, and if they charged less, it may be presumed that the atty was participating in some unethical misconduct.  (MD also had a similar minimum fee schedule).  

H--the minimum fee schedule was price-fixing in violation of the Sherman antitrust Act.  Parker 

exemption--state gov'ts can violate antitrust laws, but the exemption didn't apply in this case b/c it could not be said that the state of VA violated the antitrust law, it was the VA Bar Assn (an assn of lawyers) who violated the antitrust law.  If the VA state Sct had made this rule, then it would probably be ok b/c the ct is an arm of the state gov't, but the rule did not come from the VA state Sct--it came from a private assn.  And there was the threat of consequences if you charged below the minimum fee schedule.

But, VA is a unified bar, meaning the Bar/highest ct of the state requires all VA attys to be members of the bar, so is this state action?

Bar assn also argued that the Sherman Act was never intended to apply to the learned professions--but ct said the Sherman Act did not exempt learned professions, and paying an atty to do title research is commerce.

How do you determine that fees are unreasonable to the pt of being unethical?

Fees--Rule 1.5(a)--consider: the time and labor required; the novelty and difficulty of the questions involved, and the skill requisite to perform the legal services; the apparent likelihood to the client that acceptance of the client's employment would preclude other employment by the lawyer; the fee customarily charged in the locality for similar legal services; the amt involved and results obtained; time limitations imposed by the client or circumstances; nature and length of the professional relationship w/ the client; the experience, reputation, and ability of the lawyer(s) performing the services; and whether the fee is fixed or contingent.

Contingency Fees and Referral Fees--MUST be in writing.  But, any fee agreement should be in writing.

Rule 1.5(b-c) Contingency Fee (usu used in tort cases--cannot have contingency fees in domestic relations or criminal cases--also cannot have one for lobbying)

Trist v. Child, 88 US 441 (1871)--US Sct said contingency fees for lobbying are against public interest--even though this is not in the Rules.

Rule 1.5(e) Referral Fee--you can have referral fees w/ lawyers not in the same firm so long as the division is in proportion to the services performed by each lawyer OR by written agreement w/ the client whereby each lawyer assumes joint responsibility for the representation; the client is advised of and does not object to the participation of all the lawyers; and the total fee is reasonable.  Meaning, the lawyer who gets the referral fee and is not actually doing the work can also be sued for malpractice if the non-referring lawyer screws up.  If the lawyer just refers another lawyer but does not get a referral fee, the lawyer cannot be sued.  Referral fees can be as high as 30%.  Is there anything wrong with an atty who gets a referral fee asking the client to waive liability?  Yes, but it must be in writing in MD and you must advise the client to get legal advice before waiving liability--so limiting malpractice liability almost never happens.  Most states do not ever allow clients to waive referring lawyer liability.

Can MD Rules of Professional Conduct be used as evidence in a case?  The preamble says the rules can't be used as the basis for suing a lawyer, but can probably be used as evidence.

Post v. Brick 349 MD 342 (1998) 

F--Lawyer under 1.5e referred another lawyer, but there was nothing in writing, and client was 

not advised of the referral fee agrmt.  When the settlement came down, the referring lawyer wanted 40%, but the lawyer who did the work said no.  The referring lawyer sued on K, and the other lawyer defended that the referring lawyer did not comply with 1.5e.  

H--MD CtApp said MD Rules of Prof Conduct are like statutes in that they set forth public 

policy, and that the K was void b/c it violated the MD rules.

p. 140--When should a fee agrmt b/w lawyer and client be reached?  

When the lawyer decides to take the case--then, a fee agreement should be signed.  

What makes a fee clearly excessive?  

This question only comes up when a client renigs.  90% of the time, a lawyer will try to reach an agrmt.  If it's a contingency fee case when the lawyer did what she was supposed to do, and the contingency agrmt is 33%, the lawyer will probably hold her ground.  Cts do not like lawyers to sue clients for fees--cts usu refer them to arbitration.  Cts cannot themselves lower the fees.  

p. 142--May an atty properly claim a $5K fee in a personal injury suit if the case is settled before he begins work?  Most cts would say this was unethical if the client says the lawyer convinced the client to take a cheap settlement and that it was not worth it to go forward.  

Contingency fees are good for people b/c it gives them access to cts b/c they don't have to pay atty fees unless they win (but they do have to pay for experts, costs, etc.).  Contingency fees make it possible for clients w/ legitimate claims to get representation.

What's a reas contingency fee?  NY set up a schedule for 30% on first $250K, 20% on next $500K, 15% on next $250K, and 10% thereafter.  But, most jurisdictions leave it up to the attys.

2 Bid Contingency Cases in MD:

Merry Go Round Case--settled for $350M the day before trial, and law firm got 40%.  MGR 

sued financial advisor to $2B company that went belly-up and had to file for bankruptcy.  There was never a case like this, and most firms would not take the case, except on a per-hour basis.  But, a MD firm took it on a 40% contingency basis, saying it would advance the company up to $5M for expenses.  MGR's trustee in bankruptcy agreed.  Firm's fee was challenged, and ct said it was reasonable due to the Rule 1.5 factors, and the fact that no firm would take it unless the fee would be worth the effort/risk.

Angelos Tobacco Case--Angelos got 25% contingency fee on $4B.  Tobacco companies had not 

lost a case yet.  State of MD asked for bids.  Most firms asked for 10M advances for expenses and 30% of winnings.  Angelos said it would advance 15M in expenses and wanted 25% of fees.  MD Atty General agreed.  They're still in litigation to determine whether the 25% fee was reasonable.

In most big contingency fee cases, most cts reserve the rt to make the decision whether the contingency fees are reasonable.

But, is it fair for a law firm who has a case--when there's no question of liability (ie obvious medical malpractice)--and all the firm has done is written letters/made calls to get 3 experts to determine what the damages should be, to get a settlement offer w/in 7 mos from insurer for $3M and advise client to settle to get 33% of the settlement?  Firms will argue that there are plenty of contingency cases when the lawyers lose and get nothing, and most plaintiff's firms will not take a case unless the firm can get experts to testify on behalf of its client.  Most academics disfavor contingency fees.  State high cts have the authority to limit/restrict contingency fees.

p. 145--Do the application of 1.7-1.9 mean that contingency fees have conflicts of interest?  

Lawyers are forbidden from having a financial interest in the cases in which we're dealing--contingency fees are the exception here.

Should insurance co defense lawyers get a contingency fee for whatever they save or win--not if they lose?  Most jurisdictions do not permit this b/c it's not reasonably ascertainable.     
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In absence of agreement, what rts should a lawyer have if a client fires a lawyer day before trial?

A client has an absolute rt to fire a lawyer for any reason.  If on an hourly rate, most firms get a retainer initially (estimate of the next few months work), and when that is exhausted, they send a client monthly bills for hourly work.  If on a contingency fee basis, and a client fires an atty after the atty has done much work, the lawyer is not going to get any contingency fee if the client's next lawyer wins--just quantum meruit--what is a fair hourly rate in that locality, and whether the hours the atty can show that she put in are reasonable.  If the 2nd lawyer loses, the 1st lawyer gets nothing.  If on the day of settlement the client fires the atty, the atty will get the contingency fee.  

Retainers--2 types:
1.  Retainer fee that a lawyer will take in terms of how many hours she'll be putting in on a case, 

with hourly fees to follow when the retainer fee is exhausted.  If an atty is fired before the retainer fee is exhausted, the atty must refund the balance to the client.

2.  Non-refundable Retainer--used by well-known, reputable attys who are in high demand.  

Clients will give these attys non-refundable retainers for a particular length of time that guarantees that that atty will do work for the client if a legal issue comes up.  If nothing comes up during that period of time, the atty keeps the money.  Corps doing lobbying often hire attys w/ non-refundable retainers.

Problem 2, Bottom p. 155--it is improper b/c an atty cannot have a stake in the case (other than 

contingency fees).

Problem 3, p. 156--Handling of client funds--go by rule of ct and statutes.  Rule 16-602 et seq., 

and 10-301.  Under 16-602 et seq, attys must separate client monies from 

the firm's accounts.  When attys deposit settlement checks, the atty automatically w/draws her fee from the check and deposits that in the firm's acct--there can be no co-mingling of funds.  Any interest that accrues from client trust accts shall be sent to Legal Aid.

Atty agrees to settlement b/c he couldn't find client.  Atty rec'd check and endorsed it and deposited it in client's acct.  Ct said even though no bad faith, atty cannot settle a case w/o client's consent, and atty also can never endorse client check.

What do you do if client won't pay?  In MD, attys have 2 recourses:

1.  Retaining Lien--atty can put lien on all papers that belong to client and were generated during 

the representation, and can refuse to turn the papers over to the new atty.  But, if the case has been set up on a docket, and the client has a financial problem and can't pay the 1st lawyer, the ct may force the 1st lawyer to turn it over.

2.  Charging Lien--Lien on actual check that comes in on settlement or payment of a judgment--

normally check is made out to lawyer and client, but if it's just made out to client, lawyer can put charging lien on the check.  

Should a lawyer be limited in her ability to sue to collect a fee?  Cts don't like these suits, so firms normally try to settle with a client or eat it.  If the client is obviously capable of paying the fee and the fee is substantial, a lawyer will probably sue.  If a client feels the fee is unreasonable, can the atty be forced into arbitration?  Some cts are experimenting with this.  

Angelos has refused to go to arbitration to reduce its fee in the tobacco case.  

Rule 1.8h--can a lawyer in his retainer agreement limit malpractice claims and complaints that would have to go to arbitration?  1.8h allows limitation of malpractice liability, but client must first get a 3rd atty to advise the client to do so, but that 3rd atty could be liable if it blows up.  As far as compelling a client to go to arbitration is still up in the air, but it would probably not happen in MD.  But, you can never restrict a client from going to atty grievance comm'n if the client feels the atty is doing something unethical.

What if check comes in either the client or the atty's name, but not both.  Say an atty gets the check made out to her and cashes it and takes off to the Bahamas--where there's no extradition. Rule 16-811--The Client Security Fund--when you become a member of the bar, you'll receive a bill every August from the Client Security Fund some of which finances the Atty Grievance Comm'n, and some of which funds the Client Security Fund--only used to cover criminal action of the atty (like embezzlement--not negligence or malpractice), and will make the client whole.  This most often happens in estate cases where the atty is the trustee.

CHAPTER 4

Conflict of Interest--Rules 1.7--1.10.  (only a few of these questions on the exam).  

It is very rare that attys are aware of existing conflicts, and you very rarely will see a discipline case involving conflicts b/c most lawyers do not have malicious intent.  Usu, firms will move to disqualify an opposing law firm that may be conflicted.  The question comes up when an atty goes to a diff firm--Did that lawyer have any info on that client when he was with the former firm, and if so, was it passed on to the newer firm?  It is presumed that attys have confidential info on clients and that it is passed on to the newer firm.

Rule 1.7--General Conflict of Interest Rule--it's almost impossible to get a client to waive this.

Rule 1.8--Conflict of Interest--Prohibited Transactions b/w lawyer and client--depending on 

sophistication of client, if a client wants to renig on a K, it's very difficult for a lawyer to enforce a K on a current or past client b/c cts do not look at these Ks as regular Ks b/c the lawyer has an unfair advantage against the client, and the lawyer must show that it was fair & equitable and that the client was aware of the implications.  Any substantial gift from a client to a lawyer is presumed to be over-reaching and the beneficiaries of the deceased client's estate will be able to get the gift back.  You cannot write a will if you are a beneficiary, unless you're related to the client.

1.8e--"Maintenance" is keeping a client afloat while you're working settlement to hold out for a better settlement even though the client needs money now to pay her bills.  Maintenance is the lawyer saying she'll pay client's mortgage and provide client with a stipend while they're holding out.  The only thing a lawyer can advance are court costs and sometimes expert fees, with the understanding that the lawyer will be reimbursed.


1.8i--related lawyers and their whole firms can't oppose each other in ct, except H & W 

lawyers

Rule 1.9--Conflict of Interest--Former Client--any time you're representing a client against a 

former client.

Rule 1.10--Conflict of Interest--Imputed Disqualification--If an atty in the firm has a conflict and 

cannot represent a particular client, no one in that firm can either.

Rule 1.11

Rule 1.12--Conflict of Interest--Former Judge or Arbitrator

Rqmt of Loyalty to Client, p. 168--not an issue in MD b/c in MD you can't represent both H&W.

Hale v. Hale (1988)--MD Ct App--said MD lawyers shall not represent H&W in divorce, and 

this cannot be waived by the parties.  You never know what might later be considered a 

dispute that at the time didn't seem like a dispute and then you have a malpractice suit.

LEGAL PROFESSION – 2/20/01 

· Regulating Attys: (pg. 81) 

· Woodruff v. Tomlin (1980) (pg. 83): 

· Barrister’s Rule  there is no malpractice liability for an honest exercise of professional judgment 

· Sisters were in an accident. Truck hit the car and then another truck hit it. The 15 yr. old is seriously injured (brain injury). The truck driver is seriously injured. Father owns the car and the atty recommends an atty who works for the insurance company. One truck driver claimed that the driving sister was negligent and the jury agreed. One jury even found that the 15yr. old passenger was negligent. Higher ct. overturned. Dad sues the atty claiming that the atty had a conflict of interest betw. the two sisters. 

· Lower ct. dismissed. Appellate ct. said no – it was a conflict. The atty should have notified the father of the possible conflict of interest if the 16 yr. old sister was found to be negligent. 

· Ct. said that since the firm had not so advised these clients that they may wish to have separate clients, the atty was at fault. 

· Dissent  this is nonsense. The father will not end up suing his daughter and the 15 yr. old daughter isn’t going to sue her sister, etc. 

· Must examine: 

· Is liability clear? 

· If not, then you must be certain that whatever the damages, there will be sufficient amount of money to take care of all the clients w/o conflict coming up betw. the clients. 

· There an be problems w/ multiple liability among clients (i.e. you get a settlement for a car accident in which 3 of your clients were in the car). If you have a large settlement, how do you apportion the proceeds among the clients? 

· Every jurisdiction prohibits an atty from representing both the buyer and seller. If one becomes unhappy, the atty could become subject to a malpractice suit (very rarely goes to discipline when the issue is conflict of interest). 

· Waiver  should be a very informative letter spelling out all of the possible conflicts. 

· Atty has burden of showing that he fully advised the client and did, in fact, get a waiver. 

· Suing Existing Clients: (pg. 176) 

· Grievance Commission v. Rottner (1964) (pg. 177): 

· Twibel goes to firm and wants to get a judgment for case A. Later, the accident victim came in and wanted them to take his case and sue Twibel for case B. 

· So, the firm sues Twibel (who is still their client in another case) 

· Ct.  you cannot sue existing clients 

· IBM v. Levin (1978) (pg. 180) 

· A junior atty in a law firm (big firm) specializes in labor law (small dept. in the firm). He has a friend who works for the general counsel’s office of IBM. The friend, on a retainer, asks junior atty questions on labor law. 

· Firm ends up filing a complaint in anti-trust against IBM. The firm had been working on it for a while. 

· At a class reunion, atty for IBM chats w/ an atty from the firm. The firm atty says  by the way, it’s nice that you aren’t taking issue on the anti-trust case considering we’ve done some labor law for you over the years. 

· IBM files a motion to disqualify the firm for suing an existing client. 

· Ct. of Appeals said yes – this is a conflict. Ct. blasted IBM for not being aware enough to realize, in the 1.5 years that the firm had been going on. 

· Usually comes up in the context of a large law firm not checking their existing clients to see if there is a conflict. 

· If you find that a conflict develops between two clients, can you simply fire one of the client and continue to represent the other? 

· No. This is the hot potato rule  once you recognize a conflict, you cannot just drop a client “like a hot potato” 

· You cannot drop the client. You are just out of the case. 

· Underlying problem of suing an existing client  atty/client privilege 

· Cinema 5, Limited v. Cinerama, Inc. (1976) (pg. 190) 

· Cinerama was being sued for trying to get a monopoly in western NY over movie theatre. 

· Atty was a partner in two firms – X and Y. 

· Firm X has Cinerama as a client – defending them against anti-trust claim. 

· Firm Y is representing Cinema 5 – which is suing Cinerama for anti-trust 

· More of a takeover case. Cinerama is involved in a takeover lawsuit. Y is suing X. 

· Dual-partner atty wasn’t involved in the lawsuit. X moves to have firm Y disqualified b/c of this guy. 

· So, a firm is suing an existing client (b/c partner is in both firms) 

· Ct. says that usually you look at the substantial relation test – but the ct. rejects that here. 

· Test: was the lawsuit that they are now filing against a former client substantially related w/ the prior case for that former client? 

· Substantial relation test 

· Ct. said you need to look at a different test b/c it’s concurrent time representation, not subsequent representation. 

· When it is an existing client, the ct. doesn’t care whether or not it was a substantially related or not  you are just OUT of the case. 

· Use the substantially related test when it’s a FORMER client. 

· Doesn’t apply when suing existing client 

· The conflict can be as tenuous as this case, where the atty wasn’t even involved in the case. 

· Taint is imputed to the entire firm even though it’s just ONE atty 

· Asbestos Cases: 

· Arbitration for the three insurance companies that had insured the asbestos companies for settlement 

· Former judge is the arbitrator and has been arbitrating for 3 ½ years. Turns out that the firm he had become a partner with had – for years – been the retained law firm that handled cases against one of the insurance companies. 

· That insurance company said it was okay – but the other 2 insurance companies balked at the thought of that guy arbitrating and filed for him to be kicked out for conflict.. 

· Court agreed w/ the insurance companies even though the judge said he had no idea about the conflict, etc. 

· Ct. threw him off the case anyway. 

· What duty of loyalty, if any, do you have not to take a legal position on prepayment penalties that is inconsistent w/ the interest of a regular client like the First Nat’l Bank? (pg. 185) 

· Can you, in case A, go before the court and say – the other side has no standing to sue my client. Then, the following week, go into the same court and take the opposite position. 

· Ethical Rule  you can do it in a trial court (probably before different judges) 

· Rule 1.7 (pg. 465)  it may be a problem in an appellate court to come in and argue a completely opposite position that you took before that court, that term. 

· Members of the bar are expected to be socially conscious and participate in the community events, etc. 

· Does Model Rule 6.3 impose different obligations if you are a member of a legal service organization’s board of directors while remaining in private practice? (pg. 188) 

· Is it an ethical problem? Or something broader? 

· If you are a junior atty in a firm  don’t do it. 

· Technically, you must make a decision. 

· Attys are encouraged to belong to law reform organizations and also encouraged to be part of entities like the legal service corporation. 

· Legal service corp  provides legal aid to indigents in civil matters. 

· Problem: if you are a member of a law firm and are a board member on legal policies board of a legal services corp. 

· Hypo  legal services corp. wants to try to get reform on LL real estate stuff, etc. Your firm represents the trade association for real estate. 

· You should recuse yourself from anything that has to do w/ that situation and not be a part of it. 

· BUT, it can still be a gray area and be perceived poorly. 

· Legal reform entities  ABA sections, local entities, etc. 

· Attys who participate come up w/ suggestions to better the law. 

· The result may have an effect adverse or advantageous to a client. 

· What do you do? You can participate (see R. 6.4)  you just have to make sure to other members that you are working w/ of your self-interest. 

· See pg. 189 (Cravath) for another view 

· If you have a conflict and you refer the case, can you get a referral fee? 

· Probably not. In R. 1.5(e), you have to assume responsibility if something goes wrong. But, Dash isn’t sure. 

· Also, client has to always agree to a referral fee. 

· Conflict of Interest in Criminal Litigation: (pg. 194) 

· Should a single lawyer be able to represent two or more co-defendants in a criminal case? 

· Why should an atty be careful? 

· B/c one might be able to get a deal to roll on the other. 

· Also, one may confess which harms the other. 

· If you go to trial, and you feel that client A can be put on the stand, but client B wouldn’t do a good job, then there is a problem b/c the jury wants to know why one takes the stand and the other doesn’t. 

· It’s almost impossible for a defense atty to plea bargain when he has 2 s on the same case. 

· And most cases plea bargain b/c they are trying to get the best possible deal for the client. 

· Glasser v. US (1942): NOT IN BOOK 

· Glasser and Kreski are under indictment. G is represented by atty A. they appear before the judge for initial arraignment. K tells the judge that he doesn’t like his atty and he wants atty A. Judge suggests that atty A represent them both. Atty says there might be a problem. Judge says do it. 

· Both s were convicted at trial. 

· S. Ct.  never said that constitutionally speaking, it was a per se violation. Once defense counsel indicates in any way that there might be a problem, the trial ct. must not interfere and the other  must get another atty. 

· Atty cannot tell the ct. what the reluctance is (atty/client privilege), so once atty indicates, that should end it. 

· Federal Rules of Criminal Procedure – Rule 44(c): 

· Requires that in federal cases, any time a federal dist. ct. judge has before him an atty representing 2 or more co-s in a criminal case, he must hold a hearing. 

· The judge will ask each  - are they aware of the possible conflicts that occur (a good judge will explain possible conflicts) and then will ask atty if: 

· He is certain that he can represent both clients w/o any conflicts. 

· If judge is satisfied, then they can move forward. 

· Known as a 44(c) hearing. 

· Strickland v. Washiington (1984): 

· Famous case. 

· Deals w/ what is the definition of incompetency of counsel that arises to a 6th or 14th A. violation? 

· Strickland attempts to set the rule  

· The  must show that the atty’s actions or lack thereof were outside the range of professional competence. 

· Assuming that you prove that, you must show that that ineffectiveness caused prejudice (affected the outcome of the trial). 

· Must show that the ineffectiveness made a difference. 

· Cts. hate to 2nd-guess a trial atty. “The atty could have been saying that the case was bad and this was the way to just get it over and not get the jury so involved in what really happened.” Or “it was a tactical measure to try to take the spotlight off of the .” 

· Significant case. Prior to Strickland, the ct. didn’t worry about the 2nd step. If they found the atty was incompetent, they would in fact reverse the case. Now, they have to show effect on outcome. 

· Holloway v. Arkansas (1978): 

· State court case. Did representation of 2 s present a conflict of interest violating the 6th A. 

· Public defenders offered 1 week and asks for separate representation. Denied. 

· Later, judge holds a Jackson v. Deno hearing. 

· Determines whether a statement should be excluded under Miranda. 

· Prior to trial, public defender says – your honor, each one of these s should have an independent atty. Judge says no. 

· All 3 s testify. One of the co-s was rolled by the gov’t. All were convicted. 

· S. Ct.  it’s not a per se rule that you cannot represent 2 or more s. When defense counsel moves for separate counsel, the judge MUST accept it and allow separate counsel. 

· Judge has no discretion in that situation. 

· Public defender is asked to represent 3 co-s. After a week, tells the judge he cannot represent all 3. So, can he represent any one of them? 

· NO – atty/client privilege and confidentiality problem. 

· So, he has info that would lead him to not be able to be objective when he knows about what the other s will do/say. 

· Leads to problems w/ cross-examination. You cannot bring up things that other  may have told you to impeach. 

· Same w/ retained counsel  realizes that there is a conflict after speaking to both s that retained him. Must tell the ct. and represent neither . 

· Cuyler v. Sullivan (pg. 196) 

· 6th A. doesn’t require states to hold a hearing sua sponte on multiple  representations. 

States don’t have to follow the rule requiring the 44(c) hearing.
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Burger v. Kemp, (US 1987) p. 196 

F--17 year old and accomplice murder their cab driver and are both sentenced to death.  Each D 

had attys who were partners, and during the trial, each D blamed the other.  

CtApp--found conflict in that it interfered w/ confidence of counsel

US Sct--reversed

Wheat v. United States (US, 1988) p. 197

F--D pled guilty, and co-conspirators asked D's atty to be their atty.  Gov't objected b/c conflict

Issue--Can gov't have standing to raise a conflict if the Ds don't?

Tct--said gov't does have standing to raise the issue, and said there was a conflict.   Co-

conspirators were convicted.

USSct--trial judges have discretion to decide whether or not there is a conflict, so affirmed.

Dissent--trial judge's discretion should be narrowly construed

6th and 14th Amend--citizens have rt to competent counsel, but not counsel of their choice

In MD:

Brown v. State (Ct Spec App, 1970)

If a lawyer is representing 2 or more Ds, it's not necessarily a conflict and the ct should leave it alone.

Kemp v. State (1971)

However, if there is an indication of apparent injury to a D, the ct should take some action and inquire.

Graves v. State (1993)

Ct said while it's not a per se rule, a conflict should always be considered a potential one, so if an atty is representing 2 or more Ds, the ct must inquire.  Also, ct must do an inquiry when partners are representing 2 Ds in the same trial.

Can lawyers take a case to advance their own personal interest?  Ie. publicity

ABA Prosecution Function Recommendation-- It's not per se unethical to take a case for 

publicity reasons, if a prosecutor has probable cause to indict; if you're an 

appointed US atty, you can't take the case principally for publicity reasons 

ABA Defense Function Recommendation--

Panel Atty--private atty who occasionally takes a criminal case from the public defender's office 

when a PD finds that there is a conflict (they've interviewed 2 or more Ds and can't represent any of them b/c it's imputed to the entire office)

p. 203--To what extent may either the prosecutor or defense atty personally and financially benefit from the publicity surrounding a major trial?  Some attys used to say they would take the case for free so long as the client signed over any literary/publicity rts that may come from the case.

Ray v. Rowe--Ray killed MLK

F--Ray argued he did not have competent counsel b/c his atty was so interested in his literary rts 

that he coerced Ray into pleading guilty to protect the atty's interest in his forthcoming book.

Act--did not reverse conviction b/c they said it was not proven that the atty coerced Ray.  Ct did 

criticize the atty though.

People v. Corona, p. 203

F--Corona was a serial killer whose lawyer took the case after Corona signed off literary rts to 

his atty.  Corona argued that his counsel would not allow him to use an insanity defense b/c his counsel wanted to argue the case on the merits b/c it would make the book more interesting.

Ct--found the atty in contempt, and reversed the conviction.

US v. Hearst, p. 203

F--Mrs. Hearst, heiress to the Hearst fortune, was kidnapped by terrorists, and was charged with 

participating in a bank robbery and killing an officer.  F. Lee Bailey represented her and she signed away literary rts.  She was convicted.  She argued that he put her on the stand on direct for the purposes of opening up lawyer/client privileged info so it would be public record and he could put it in his book, and that he did not use appropriate defenses.  When he put her on the stand, she waived her 5th Amend rts against self-incrimination.

Act--didn't reverse conviction, but strongly criticized Bailey for his financial interest in the case

Rule 1.8(d)--Conflict of Interest; Prohibited Transactions--prior to conclusion of representation of client, a lawyer shall not make an agreement giving the atty literary or media rts to a portrayal or acct based in substantial part on information relating to the representation.  The lawyer can only make the agreement after the case is over.

To get around Rule 1.8(d), an atty made an agreement for literary rts b/w his son and his client.  Ct said there was no showing that the conflict would've made a difference in the trial, so the ct did not reverse the conviction, but scolded the atty.

In re Von Bulow--Gerschewitz took literary rts, and represented a client who OD'd his wife on insulin (she was diabetic) to get her fortune.  He was tried for murder, but was acquitted b/c evidence was exluded.  Her children sued him civilly.  Gerschewitz published private lawyer/client conversations in a book prior to the civil trial, and the ct subpoenaed Gerschewitz and he had to testify as to those conversations in the civil litigation, but only the ones printed in the book.

Rule 1.8(a)--Conflict b/w lawyer's interest and client's interest--entering into a business venture with a client--if you enter into a business K with a client and the client goes to an independent atty who says it's ok (that's extremely unusual), and you make a huge profit on the deal, the client will probably be able to void the K by arguing that the client was not fully informed, and you took advantage of the client b/c you're a lawyer.  (this does not apply to fee agreements).  The client could also sue you for malpractice for not warning the client about certain provisions.  Ct will presume that the atty has an informational advantage over client.

Rule 1.8(c)--Drafting wills for relatives where you are a beneficiary--the reality is that even if you're doing a will for your parent, if you're going to be a beneficiary, you can't get anything more than the other beneficiaries under the will.  If that's the case, you should have another lawyer prepare the will.

Rule 1.8(e)--Client Maintenance--an atty can't give the client money for living expenses to keep the client afloat while the case is going on, except for advancement of litigation expenses, whose repayment is contingent on the outcome.

Rule 1.8(f)--Persons from whom the lawyer can accept compensation

Rule 1.8(g)--Clients may waive conflict if the lawyer is representing both sides--this never happens

Rule 1.8(h)--H&W lawyers working for diff firms cannot try a case against each other, but it's not imputed to the H&W's respective firms.  This is the only situation where the atty's conflict of interest is not imputed to the firm.

Goldman v. Kane (Mass, 1975) p. 213

F--client wants to buy a boat to live on, but doesn’t have the cash.  Client asks lawyer to sell 

client's property or loan the client $30K.  Lawyer said he would loan client the $30K as long as the lawyer gets a secured interest in the boat and property.  Client defaults and dies.  Lawyer takes property and boat.  Executor of client's estate says agreement should be void b/c of lawyer's conflict.  

Ct--any such K b/w lawyer and client is void b/c ct presumes that lawyer has an undue influence.  

Atty did get back his 30K with interest, but had to return the excess money to the estate.

Committee on Professional Ethics and Conduct v. Mershon (IO, 1982) p. 211

F--client is a farmer, and client and atty want to develop the land with the help of an engineer.  

They organize a company and lawyer gets 200 shares in the company in exchange for legal services, client/farmer gets 400 shares b/c it's his land, and the engineer gets 400 shares in exchange for engineering services.  They could not get investment capital from any banks, deal falls apart, and lawyer gives his 200 shares back to client, but engineer refuses to do so.  Client dies, and lawyer was named executor of the estate, but he resigned b/c of his conflict.  The ct appointed another executor.  The children filed an ethical grievance against the lawyer b/c they're losing 40% of the land to the engineer.  

Issue--Has the lawyer done anything wrong?

H--Yes.  The lawyer did have an interest in the transaction (the shares); the client/farmer did 

expect the lawyer to exercise his best professional judgment to protect his client--but nothing was in writing, and there was not full disclosure.  The lawyer should've refused to participate personally in the transaction, and should've advised client to get independent advice from another lawyer to see to it that the client was protected.  The lawyer was disciplined.  The lawyer could be liable to the estate for malpractice, especially if it were discovered that there was natural gas on the land or something that elevated the worth of the land.

In re Ryan (NJ)

F--lawyer was retained to sell land for an estate.  Someone contacted lawyer and offered $2500 for the land.  Lawyer told estate he would pay $3K for the land.  The other offeror filed a grievance, and the lawyer got a reprimand b/c he should've told offeror there was an offer for $3K if the offeror wanted to top it.

Passante v. McWilliam (Cal, 1997) p. 206

F--Atty loaned client 100K, and client gave atty 3% of common stock in gratitude.  The business was successful, and the 3% CS was worth $33M.  The lawyer wanted to cash out the 3%, but the ct said all the lawyer was due was the 100K plus interest b/c the shares were a gift and the lawyer had no contractual rt to the stock.

Lawyers can contract for shares instead of fees, but what if the stock drops?  Also, if the client fights, the lawyer probably won't get the shares if they're worth a ton of money.
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Noting more dangerous than lawyer having affair w/ a client--happens a lot where lawyer representing wife in a divorce case.  No rule explicitly against it in MD.

In re Hawkins--lawyer had affair w/ company president's wife.  Co pres--goes to lawyer, says he has marital problem.  What should I do?  Lawyer does not tell him to investigate, but tells Pres to buy her expensive gift.  

Parsons--p. 224

F--young boy had assaulted 3 of his neighbors; investigation showed boy was not in control of 

his senses, so insurance co would have to pay.  Insurance co had an atty representing them and the boy.  Insurance co then said that they had evidence that the boy might have been in control, so the insurance co fought liability.  However, the atty got that info from the boy and the atty still represented both parties.  Insurance co didn't want to settle; it wanted to go to trial.  Boy loses, and must pay $50K b/c insurance co won't pay.  Ps wanted to garnish insurance co to ensure that they'd get paid.  

H--when a lawyer is retained by an insurance co, the client is the insured--not the insurance co.  

Insurance co just pays for insured's representation.  It was therefore improper for atty to reveal to insurance co info about the boy being in control.  Most jurisdictions say that when an atty runs into this type of conflict, it should tell the insured about the problem and that they should get their own lawyer and not use the insurance co's lawyer, and then notify the insurance co that they cannot be a lawyer in this case w/o telling the insurance co why its atty is ceasing representation.  Insurance co had to pay the entire $50K b/c they were unreas in not settling.  (lawyer could've also been sued for $50K+ for violating lawyer/client privilege).

p. 223--referring to Parson's case--co's can have the rt to say they will defend you, w/o guaranteeing that they'll pay the judgment if insured is found guilty.  Insurance co's atty should not represent the insured in this situation b/c of this conflict.  Insured should get her own atty and the insurance co should pay insured's reas legal fees.

Central Cast Co. v. Clark (MD CtApp, 1970)--when you're retained by an insurance co, the insured is the client.--this is the law in most states.

Some states say they're both clients, which means that if there's a conflict the atty must w/draw w/o giving a reason.

p. 220--Who should have the rt to define the appropriate level of effort by the atty when the insurer is paying the atty?  The client--the insured; not the party who is paying.  See Rule 1.8(f)--Lawyer should exercise her own judgment as to what to do in a particular case.  The insurance co cannot fire you in the middle of a case.

HYPO: You're an associate in a firm that does insurance defense litigation.  You need an expert and several depositions (this is expensive).  Partner says to you to not work on the case so much b/c it's costing the insurance co too much.  But, the client is the insured.  

Some insurance co are using salaried in-house lawyers rather than retainer attys.  Most jurisdictions (including MD) prohibit this as being unauthorized practice of law b/c the in-house lawyers are not representing the insurance co--they're representing the insured.  So, most insurance co's retain law firms.

Dr. is sued in medical malpractice for $100K, and Dr. says he did nothing wrong.  Coverage is for $1M.  Ps want to settle for $100K.  Insurance co wants to settle, but Dr. doesn't b/c Dr. maintains she was not negligent.  What should the atty do?  Under most med malpractice insurance Ks, the insured/Dr. defers settlement authority to the insurance co--even though the Dr. is the client.  

p. 227--Rule 1.9--1.10.  Conflict b/w lawyer and her former client.  If a lawyer joins a new law firm, and that law firm is suing X who is a former client of the lawyer.  X's lawyer will file a motion to disqualify the individual lawyer and the lawyer's entire new firm--this is disqualification under Rule 1.9 and imputed disqualification under Rule 1.10.

Rule 1.9: Solo practitioner cannot sue former client in case that is substantially related to the former client's case b/c the information is adverse to the client.  

If the case is not substantially related:

1. Was there a possibility that that lawyer in his former representation obtained info about his 

client that could be used to the client's detriment in the new case?  

The rebuttable presumption is yes.  Cts consider the time lapse b/w the previous representation and the nature of the previous representation.

HYPO: Law firm acquires a senior partner from another firm.  Law firm is suing previous firm's client in a substantially related case.  The presumption is that the senior partner has detrimental information and must be disqualified b/c it's assumed that lawyers in a firm talk to each other.  There is also a presumption that that lawyer has passed on that info to the new lawyer--this can also be rebutted.  The Chinese Law--how has the new law firm secluded the new lawyer from those who are working on the case of the new lawyer's former client?   

HYPO: Law firm acquires a senior partner from another firm.  Law firm is suing previous firm's client in an unrelated case.  Presumption is that senior partner has detrimental information.  If it can't be rebutted, look at Chinese Law to see if can rebut it there.

HYPO: Law firm acquires a junior lawyer from another firm.  Law firm is suing previous firm's client in a substantially related case.  Same presumptions, but lesser degree to rebut b/c assumption is that junior lawyers aren't as privy to the firm's cases as senior lawyers are.

HYPO: Law firm acquires a junior lawyer from another firm.  Law firm is suing previous firm's client in an unrelated case.  Presumption still there, but lesser burden in rebutting whether new atty had information, and whether it was passed on.

TC Fader v. Warner Bros. (NY, 1953), p. 228

F--Universal was D in federal antitrust case, and Cook defended it.  Universal lost.  Cook and 

other attys sue Universal in antitrust for treble damages on behalf of injured Ps.  Cook defends disqualification motion saying he's not using any confidential client info.

H--You can't sue a former client in a substantially related case--it's irrebuttable.

Rule 1.10--if that lawyer who is tainted joins a law firm, his knowledge can be imputed to that law firm so that the entire law firm is disqualified from participating in the case.  But cts are becoming more receptive to an affidavit of seclusion from the law firm saying that the conflicted lawyer is being kept far from the case.  Can the firm rebut the presumption that the info has been passed on?  Yes, but it's ad hoc--the trial judge has a great deal of discretion.
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If a trial judge denies the motion to disqualify, it will be considered interlocutory--you can't appeal that decision.  However, some cts allow a writ of mandamus if you can allege the judge used the wrong law in deciding not to disqualify.  But, a decision to disqualify can be immediately appealed.

You're not supposed to file a motion to disqualify for tactical reasons (ie. you don't think the other atty is conflicted, but you know the opposing atty is great, so you want her out), but if there is a legal basis for doing so, it may be ok.

Silver v. Chrysler (2nd Cir, 1975)

F--junior lawyer leaves firm A, and joins firm B.  Firm B is suing a former client of Firm A.  There is a motion to disqualify Firm B.  

H--Ct focused on these things: he was a junior lawyer from large firm A, and was not working on the case at all.   To disqualify a law firm is a draconian remedy and should only be used when there is no question that the info has been passed on to the acquiring law firm.  But here, Firm B had sufficiently rebutted 2 presumptions: that the junior lawyer didn't know anything, and that if he did, he didn't pass anything on.  

Cheng v. GAF Co. (2nd Cir, 1980) {emphasis on senior lawyer/partner--presumption against that lawyer is higher--more likely she'll be disqualified}

F--client is represented by a legal services office, and has asked them to sue GAF for 

employment discrimination.  GAF is represented by Firm A, and they're in the midst of discovery when Firm A hires a senior atty from the legal services office.  Legal services filed a motion to disqualify the firm, claiming that the senior atty had detrimental info.  Firm A rebutted, saying the senior atty only worked in the area of health law in the legal services office, and he was only hired to work in health law.  

H--Ct presumed senior atty was privy to everything going on in the legal services office, and that 

he had lawyer/client confidential info.  Ct was reluctant to accept the Chinese Law, and said that Firm A only had 35 lawyers, so there was no way to insulate the senior atty from info on the case.   There was also the appearance of impropriety.

v. Chicago Musical Co. (7th Cir, 1982)

F--client sues co for patent infringement (1st case is to prove they infringed, 2nd case is 

damages); client is using Dressler law firm.   Firm A represents D, and loses the first case.  So, Firm A brings in another firm to help in the damages phase--and the second firm has hired an atty from Dressler.  Dressler files motion to disqualify both firms.  Affidavits go back and forth, and second firm says atty has no knowledge of case, and is being secluded.  Dressler said it sent memos to all attys with the status of all cases.  

TctH--presumed the atty had info and had passed it on, and disqualified both firms.

ActH--ct said it was substantially related, but the trial judge should've asked: was the former 

representation in a similar area? Did he have info?  Had the info been passed on to the new firm so as to disqualify the entire acquiring firm?

The first two answers were yes, but they remanded to see if the acquiring law Firm A had rebutted the info being passed on.  Appearance of impropriety is a draconian remedy, however in the attempt to rebut whether info was passed on and the law firm filing the motion to disqualify wants to rebut the rebuttal, you can't put too heavy a burden on the motioning firm to disclose the client confidence that is conflicted.

Stitz v. Bethlehem Steel Co. (DctMD, 1987)

F--MD atty worked for Beth Steel in general counsel office in employee labor matters.  He 

leaves, and goes to private practice.  A year later, he's hired by an employee from Beth Steel to represent him against Beth Steel on an age discrimination case.  The Atty calls in a law firm to ask them to join in the case.  Beth Steel moves to disqualify the atty and the law firm.  Firm filed affidavit saying the only discussions involved were over one meeting as to whether or not the firm would take the case.

H--uses MD Rules--said lawyer had to be thrown out b/c there was a reas probability that 

confidences had been disclosed by the former client and could be used against the former client--therefore, it's substantially related.   The firm was allowed to stay in, but the atty couldn't talk anymore to that firm.

LEGAL PROFESSION – 3/1/01 

· Former Client (cont’d) 

· Chinese Rule  

· Began to change and courts are beginning to be a little more receptive to any affidavit of seclusion. 

· How is this initially done? 

· Atty in firm. Firm gets a client. You find out that the one suing your client has retained a law firm that has an atty that was in a law firm that had represented your client in the past. 

· Ethical issues 

· Practical issues 

· Do you file a motion to disqualify? 

· When do you do it? 

· How long can you wait? 

· Are you doing it for a tactical reason? 

· To get rid of a good law firm 

· Or, b/c you reasonably believe that the firm may have info that is detrimental to your client. 

· DASH  it’s a little of both. 

· He’s never seen a motion to disqualify an inept law firm 

· You can file a declaratory judgment requesting the ct. to resolve the issue NOW. (to avoid it coming up later) 

· If judge denies the motion to disqualify, most jurisdictions consider it interlocutory 

· Some appellate courts have permitted the use of writ of mandamus when there is a denial of a motion for disqualification. 

· If they grant the motion to disqualify, it’s usually okay to do an interlocutory appeal 

· Ethical issue of filing a motion to disqualify: pg 236 

· Not saying the firm is doing anything wrong. Just trying to protect the client from things that may be detrimental to him. 

· Not supposed to do these things purely as a tactical strategy, but if you have a reasonable belief that there could be a problem AND it’s a tactical issue, then usually, it’s not unethical to do it. 

· Which is better? Get the case over with or get the atty out? (b/c there would be a continuance when the new firm comes on) 

· Most attys will bow out if they realize there is a conflict 

· Can the firm rebut the presumption that the information was passed on? 

· Generally, not appealable – many cts. of appeals, however, will take the case b/c of the draconianness of the disqualification 

· If denied, then you can appeal (interlocutory) 

· Silver Chrysler Case (2nd Cir.): 

· Junior atty leaves the firm and joins another firm. Firm #2 is suing a client of firm #1. 

· Motion to disqualify is filed. 

· Court focused on: 

· He was a junior atty not working on that particular case or with any attys that worked on that case. 

· The junior atty wasn’t involved in the case when he went to firm#2 

· In modern days, to disqualify a law firm is a draconian remedy and should only be used when there is no question that info has been passed on 

· Firm had sufficiently rebutted that: 

· Junior atty knew anything 

· And even if he did have knowledge, that he had passed it on 

· Question: can the new firm rebut the presumption that the info was passed on 

· Cheng v. GAF Co. (1980) – 2nd Cir. 

· Shows how strong cts. look upon senior members of a firm 

· Client is represented by a legal aide office. He’s asked them to sue GAF for employment discrimination. 

· GAF is represented by firm A. During discovery, firm A hires a new atty. The atty had been a Senior Atty at the legal aide agency. 

· Legal Aide immediately filed a motion to disqualify the law firm claiming that the senior atty had info that could be detrimental to the client. 

· Firm rebutted: 

· When he was working for legal aide, he only dealt w/ health law and had nothing to do w/ employment discrimination 

· When we hired him, it was as a health atty with no interaction w/ the attys working on the case 

· If an atty appears for the client after working for a firm that represented the other client, the ct. will assume that he is privy to confidence 

· In this case, he’s a senior atty and we presume that they are privy to everything going on at the previous firm or agency and we presume he has info. 

· The acquiring firm said that they kept him separate. The ct. was reluctant to accept that “Chinese wall” argument. Ct. looked at the size of the firm (35 attys) – there is no way that they could have insulated the attys from info the sr. atty had. 

· We can presume that the info was passed on AND there was an appearance of impropriety. Firm disqualified. 

· It’s a tough road to hoe if the acquiring firm is a small firm. 

· Freeman v. Chicago Musical Inc. (1982) – 7th Cir. 

· Client sues a company for patent infringment. 

· 2 part trial – 1: did infringe; 2: damages 

· Client is using the Dressler firm. Firm A (other side) represents CMI. They bring in another firm to help them after losing the patent infringement phase. The new firm has acquired a senior atty who had belonged to the Dressler firm. 

· Dressler files a motion to get rid of both firms. Presumed that this atty had information. 

· They file an affidavit where the atty says – I had no idea or knowledge of that case. Also, the atty had been kept away from the attys helping w/ the damage aspect. 

· Dressler argued that they sent memos to all senior attys letting them know what was going on. Senior atty said that yes, they were sent, but we never had time to read them and so I still didn’t know about the case. 

· Dist. Ct., w/o any findings of fact, presumed he had info and that it was passed on. Thus, the ct. disqualified both firms. 

· Ct. of Appeals  yes, we have a substantially related case. But: 

· This is what the judge should have done  was the former representation is a related area to the present litigation. 

· If so, is the presumption that he had info and passed it on rebutted? 

· Only if not rebutted, is disqualification proper. 

· Kicked back to dist. ct. to determine whether the firm had rebutted the presumption of passing on of knowledge. 

· Appearance of impropriety is not a sufficient basis to disqualify b/c it’s a draconian remedy. Then, they said that however, in the attempt to rebut whether info was passed on and the firm filing the motion to disqualify wants to rebut the accused firm’s rebuttal, you cannot place to have a burden on the filing firm b/c they might have to disclose atty/client confidences to prove it. 

· Stitz v. Bethlehem Steel Company (1987): us dist ct. dist of md – used the md rules 

· Md. atty working for BSC in general counsel’s office did employee labor matters. He leaves and goes into private practice. A year later, he’s asked to represent a BSC employee on an age-discrimination case. 

· Atty says okay, but he’ll need help. He calls in another firm and asks them if they will join the case. Firm agrees. Before any work is done, BSC moves to disqualify both the atty and the firm. 

· Fed. Dist. Ct. agreed that the atty had to be thrown out 

· If there is a reasonable probability that confidences were disclosed to client that could be used against him, then its proper to disqualify. 

· Atty definitely had info on how BSC operates in discrimination cases. 

· But, the firm filed an affidavit saying that the only discussion we had was whether we would help out. We had no further discussions about the case yet. Ct. said okay – since only one meeting betw. atty and firm, that was sufficient to rebut the presumption that info was passed on. 

· Atty was forbidden from talking to the firm anymore about the case. 

· If a firm is disqualified, in the past, the firm was required to help the new firm get up to snuff to prevent the client from being harmed (makes the client as whole as possible.) 

· Buckley v. Airshield (1995) – dist. of md. 

· Patent law case. 

· Ct. said, interpreting md. rules: 

· Substantial rel’ship doesn’t mean that the lawsuits must have similar or the same basic facts. It is enough for the ct. to conclude that privileged info from the prior case – no matter what it is – could be used to the detriment of the client in the present case. 

· Expanded what substantially related means. 

· Cardona v. General Motors (1996) – pg. 231 

· Suing under the lemon laws. Hired a firm that had defended GM in lemon law cases. 

· Fed. dist. ct. disqualified the atty on the bases that even though these were different lemon cases, he could have had sufficient info that was privileged that would be detrimental to GM. 

· Dwarkin v. GM (1996): 

· Same fact pattern – lemon law. Atty had represented GM. He joins a firm that is suing GM under the lemon laws. It’s a small firm, but he’s not involved. Firm says they put the atty in a cone of silence. 

· Ct. said – the atty cannot do it, but the firm may b/c they sufficiently rebutted w/ their cone of silence. 

· R. 1.10  rule book 2001 made a significant change: 

· (b) cannot represent a substantially related client…. 

· New  …in that person, unless, the 

· Newly associated atty has acquired from the former client NO info protected by 1.10b that is materially related 

· Newly associated atty is screened from any participation in the matter and is apportioned no part of the fee therefrom. 

· An atty and a firm will be deemed screened if: 

· Atty was isolated from confidences , secrets, knowledge that is materially related to the case 

· Isolated from all contact w/ client, agent, employee, etc. 

· Atty and firm precluded from discussing w/ each other the matter or any info related to the matter which is material to the matter of the case 

· Firm has taken sufficient steps to ensure this happens. 

· So, firms can now set up a system to ensure that new attys are kept away from the info. 

· DASH  a firm composed of 8 or 9 partner and 20 or 30 associates – will be hard to screen them from the info. 

· Hard to rebut whether or not atty had info when he left the firm. 

· Pg. 234 – if a prospective client talks to you but decides to retain another atty, can you ever represent the party on the other side of the case? 

· If you sit down w/ a client and talk about the case, that initial conversation COULD be a problem down the road. 

· Unsure whether you can get away w/ mere interviewing – have to be careful not to get too much in depth if you don’t think you’ll take the case. 

· Ct. will look at: 

· Is it gamesmanship? 

· If legitimate, ct. must resolve the dispute as to whether there should be a disqualification 

· The rules apply to experts and of counsel, etc. 

· Pg. 237 – can substitute counsel have access to disqualified atty’s work product? 

· Generally, yes. 

· Recognizes expense to the client (policy). 

· Ct. usually requires disqualified atty to disclose the info (at no cost) to the next firm 

· Pg. 242 – 1.8 (i) – Husband and wife issue 

· Where it states that a relative cannot go against another – that’s a definite disqualification 

· Imputation rule of 1.10 doesn’t apply to the disqualifications of 1.8(i) 

· The disqualification is not imputed to the firm 

· Ex. – husband works for X, wife works for Y. 

· Cannot represent opposite sides, but firms can 

· Pg. 243 – imputation outside traditional law firm setting 

· Apply in clinics, legal aid offices. 

· Imputation of 1.10 applies 

· Presumed that info has been passed on. 

· Legal services agencies run into that problem all the time. 

· Military and federal gov’t offices – most operate pretty much in compliance w/ 1.10 

· If a federal atty who is a member of the Md. bar in conformity w/ the Dept. of Justice rules violate a Md. rule? 

· Some fed. cts. say no you can’t. Others say that you can. 

· Comment 5 of the ABA rules under R. 1.10 – 

· Screening attys from participation in a conflicting matter 

· What about non-attys? (students, secretaries, paralegals) 

· Same thing applies. Anyone who works for a law office, whether an atty or not, is covered by the atty/client privilege. 

· Same question – were they privy to any info of the client and presumption that it was passed on. Rebuttable??? 

· What about legal temps? 

· 1.9 and 1.10 come into play 

· Presumption still there 

· 1.11 – deals w/ gov’t attys in ethical contexts 

· Concern  not w/ the ethics. There are fed. felony statutes that are more serious and a violation of these statutes can mean jail. 

Leaving the gov’t and going to a private firm where you have the 1.9 and 1.10 problem – it is easier for the firm acquiring that atty to set up the screen.
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Rubin v. State, (USDct of MD)

F--atty had conflict b/c atty should have been witness for her client and not her atty, and atty 

mishandled some evidence at crime scene and were in danger of obstruction of justice 

claim against them, so the attys could've been concerned w/ their own criminal liability when advising their client--so this created incompetency

H--ct reversed atty conviction on incompetency and ordered retrial (Dash thinks this will be 

reversed by 4th Cir)

Whenever a lawyer finds she may have to be a witness in that trial, the atty must w/draw as counsel from the case--unless the atty will testify to inconsequential things--not substantive issues.

Fed Gov't lawyers--there are statutes that govern lawyers--the problem is not so much the ethical rules, but the criminal statutes (ie RE conflict of interest)  18 USC 207 et seq.  

A fed lawyer is permanently barred from dealing in any matter in which he personally 

dealt.  

There is a 2-year bar if you're fairly senior and involved in any matter that could've come

across your desk.  There is a 1-year bar where you cannot go back to your agency (if you're a commn'r, general counsel, cabinet member) for any matter.  


White House employees are banned from coming back for 1 year on any matter, and may not contact any agency on a matter they worked on.  The Pres may also issue an executive order for more years (5 yrs is typical).  An exception is made when you are coming back as a lawyer representing a client in a criminal case.


Members of Congress are barred for 1 year from approaching other members of Congress on a lobbying issue.  

In Re Sofaer, p. 255--Sofaer was gen counsel for State Dept at time Libyan plane was shot down over Scotland.  When he left the state dept, he was retained by the Libyan gov't on the issue.  He was brought up on violations b/c he was a senior person and should've abided by 2-year bar--he only got an informal admonition b/c Ct found violation of ethics, but not statute.


When gov't lawyers are involved in discipline for a conflict, 1.9 and 1.7 are restrictions--1.11 is an additional restriction on gov't lawyers.

There is a permanent bar on a lawyer who worked for the gov't conflict from dealing with that matter--ie. antitrust issues--the gov't will usu file a motion to disqualify.

Knowledgeable gov't lawyers--when they leave the gov't--must get permission from the gov't agency(aka client) before getting involved on the side of the gov't if the atty was involved in the issue before.

SCREENING--if a lawyer leaves a gov't agency, and is hired by a firm, the firm should maintain 

the screen until the agency tells the firm it can stop screening.  But, the atty can 

exploit her access to gov't officials.

Smithers, p. 260--former FTC Commn'r did newspaper article before retirement--what are ethical rules when you work for gov't agency when negotiating for employment prior to retirement from the agency?  Gov't agencies have their own rules, but you can't talk to firms about potential employment when they're on the opposite side of a case the agency is trying.  But, when the agency atty knows she is leaving, she can let firms know that, so long as she is not working on a case w/ the agency on which the firm is also involved.  

Members of Congress cannot practice law on the side.  If you're a state legislator, you can also be a practicing lawyer, and you can push a bill that helps your clients as long as it is known publicly that the bill will help your clients even though this raises the appearance of impropriety.

ETHICS IN LITIGATION, p. 364

Rule 3.1--no frivolous lawsuits.  It's rare to have an atty grievance case on this rule b/c most judges will just find the atty in contempt, dismiss the case, or penalize you with paying ct costs b/c you can't file cases/motions/requests for documents just for harassment.  The practical problem of Rule 3.1 is proving a violation b/c as long as an atty can argue that there was a legitimate purpose, it's hard to sanction the atty.

Rule 3.2--expediting litigation--if your client wants a delay, are you violating 3.2 if you file extra discovery motions w/ the point of dragging the case out even though there may be a meritorious reason for doing it?  Probably, but it's usu just too hard for the other side to prove.

Rule 3.3--lawyers may not lie deliberately to a ct, or give misleading evidence, or permit anyone to commit perjury when you know it's perjury, or fail to disclose adverse legal authority in the controlling jurisdiction that opposing counsel has not disclosed--if the judge would want to know about the adverse case before making a decision, you should bring it to the judge's attn and distinguish it--goal is to win confidence of the judge, {if you come upon an adverse case that's on point that the other side didn't mention, and you didn't mention it and the judge finds in your favor, and the judge later finds the case, the judge will be furious}.

Rule 3.4--you can never tell a client to destroy evidence if there is a criminal investigation going on b/c it's obstruction of justice; you can't falsify evidence or knowingly disobey an obligation under ct rules

Rule 3.5--you can flirt with/try to impress the jury, but you can never speak to a juror.

Rule 3.6--Trial publicity--regardless of 1st Amend cases on gag rules, if a judge issues a gag rule, you will not violate it b/c even if the judge is wrong, the judge can put you in jail for contempt before the appeal.

Rule 3.7--Lawyer as a witness--lawyer can testify on minor, inconsequential aspect of the case, but if the lawyer has material information to which she will testify, the lawyer must w/draw from the case as an atty, and just serve as a witness.

Rule 3.8--Special Responsibilities of a prosecutor.

Rule 3.9--DOJ says Fed lawyers are not bound by rules of professional conduct in states in which they are members--they can talk to opposing clients??

3/8--Rule 3.1

HYPO: Client produces wine, but the wine has an element in it that causes cancer.  The FDA wants to destroy the wine, which would make the client bankrupt.  The client can sell the wine w/in 6 mos.  So, do you file a lawsuit to enjoin the FDA's destruction of the wine?  This is an individual philosophical question--as long as there is a reas argument for filing, it's not frivolous.  But are you contributing to putting out wine that may cause cancer.  And, consider your future relationship with the FDA.  If you do take the case, you must do everything in your power to help your client.

**You can't file suits just to harass someone, but it's hard to prove harassment.
Saltany v. Reagan (Ct App DC, 1987)

F--Clark filed a suit for damages against Pres Reagan, the US, Margaret Thatcher and England 

for the Libyan bombing.  The gov't filed a motion to dismiss.  

H--Ct said this was frivolous b/c no jurisdiction.

Rule 11--fed sanction that trial cts can impose against lawyers that file frivolous (no basis in fact) lawsuits/motions/discovery requests, etc.  Opposing counsel can file under Rule 11 asking for a dismissal, and requesting the ct to provide for damages--including legal fees for opposing counsel.  Rule 11 sanctions are not appealable.   MD Rule 1-341 is the sanction equivalent of fed Rule 11--must show that what was done by the lawyer was unjustified and done in bad faith.

Under old Rule 11, even if the lawyer w/drew her frivolous complaint, she could still be sanctioned.  Now, the lawyer won't be sanctioned if she w/drew in a timely manner and didn't waste the ct's time.

What obligation do you have to make witnesses available for trial or deposition by the opposing party?  Rule 3.4(a) says you cannot interfere w/ opposition's access to evidence.

You never tell a witness who is not your client not to talk to the other side; however, you can tell a friendly witness that if the other side's lawyer calls you, you don't have to talk to him.  You only have to talk to the other side's atty if you are subpoenaed to testify/deposition, etc.  You can ask the friendly witness to tell you if she does talk to the other side's atty.

Can you file a frivolous appeal?  

Anders v. California (US, 1967)--Sct said appointed defense counsel must operate as retained 

counsel, who will usu find something to appeal.  It is the duty of appellate counsel in a criminal case under 6th amend to file an appeal and give the ct whatever arguments the atty can come up with.

Jones v. Barnes (US 1983)--under the state rule, any counsel--if he finds that there is nothing but 

frivolous matters to appeal, he should notify the ct that he is filing a frivolous appeal.  Ct said appellate counsel does not have to file a frivolous appeal just to file an appeal.

Robbins v. Smith/Smith v. Robbins (US, 2000)--CA ct said the most any lawyer in a criminal 

case must do if he feels the appeal is frivolous is give notice.  US Sct said Anders should not have been a 6th Amend case, and as long as there is an appeal, the method by which it gets to the higher ct is up to the state--whether the appeal is frivolous or not.  This is the rule today, and is the only exception to Rule 3.1.

Is there a diff morally b/w filing a motion for a delay in a civil case as opposed to filing motions in a death sentence case to delay?  He doesn't know.

Fed trial judges have a great deal of authority to impose sanctions.  Indicting a lawyer for Title 18 criminal action is not a sanction.

LITIGATION TACTICS

US v. Thoreen (9th Cir, 1981), p. 383

F--atty allowed witness misrepresentations to go uncorrected b/c atty dressed someone else like 

D b/c he didn't think P's witness could identify D.  After P's case, the atty disclosed the 

substitution.

H--the atty should've had a meeting prior to the trial in the judge's chambers w/ P's counsel to get 

the judge's permission to do the substitution.  Attys can do substitutions--IF they get prior permission from the judge.  And, P's counsel can't tell his witness about the substitution.

You can tell your client/witnesses how to dress.  But, you better get the judge's permission if you 

want your D/client to shave his beard when the last time the witness' saw your client he had a beard.  

You can tell witnesses what to say as long as it's the truth.

Does a lawyer have a duty to pick only jurors who will be fair to both sides?  

After the voir dire, there are 2 types of challenges: For cause challenges are usu done first;  and you don't have to use all your preemptory challenges.  Attys can hire juror experts to sit w/ them during the voir dire to advise them on the preemptory challenges.


1.  for cause--unlimited, so long as judge agrees with you that the juror may be biased


2.  preemptory--limited #, and don't need a reason for the challenge.

You can object to questions asked by opposing counsel in voir dire.

Discrimination in preemptory challenges--If it can be shown that the preemptory challenges were used to eliminate minorities in the jury, it's a prima facie case of discrimination, which the ct can refuse to accept.  The argument is done right there to try to prove that there were other reasons.  A D in a criminal case can raise this issue even if the D is not a minority.  Prosecutors can raise this against defense.  This discrimination prohibition applies to civil as well as criminal cases.  The discrimination prohibition applies to African Americans, Hispanic Americans, and genders.  

Can you have potential jurors eliminated on a religious basis if they don't believe in the death penalty and it's a murder one case?  Probably yes.
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Lawyers can't be deceptive--assume that the judge and the other side will discover your deception.

Bottom p. 377--can you threaten someone w/ a possible criminal prosecution if they don't pay on a bad check or debt?  State and fed consumer statutes prohibit threats.

p. 379--a lawyer's obligation on inadvertently receiving confidential information from the other side is to return it, notify the other side, and not use it.  As a practical matter, to determine what it is you have to read it, but you're not supposed to use it.

p. 380--a paralegal (who hated smokers) working for a law firm that represented a tobacco company made sure that all the memos (atty work product) would not be hidden--she emailed it to opposing counsel, news agencies, etc.  Cts did not allow that info to be suppressed b/c P's lawyers were not involved, and it was made public knowledge.

p. 381--civility--all new lawyers must take a one-day professionalism course--the basis is that the standard civility of the bar has been breaking down.  You should still extend courtesies so long as it doesn't hurt your client and you should not get personal.  

p. 386--You must disclose adverse law in the controlling jurisdiction if the other side has not done so.  This also wins your credibility with the judge.  If it's adverse and on point, but in the fed district, you might want to disclose that as well.  You don't have to reveal adverse facts.  

p. 390--You must not let your client or witness commit perjury.  If a client has lied in responding 

              to civil discovery requests or at a civil deposition, you have a responsibility to correct it.

Atty Grievance v. Sperling (1983)--atty recognized that her client had lied during deposition and corrected the record before trial, but not right away--she was suspended for the delay, w/ the understanding that she could have been disbarred if she did not reveal the perjury.  

p. 391--Monica Lewinsky--having a witness/client lie.  The judge found out that the President had not told the full truth in responding to a deposition question.  Clinton's atty sent a letter to the judge saying that when the President signed an affidavit saying there was no relationship w/ Lewinsky, the atty was not aware that it was not true, and that now that he was aware of the Pres's lie, the atty wanted to correct the record.

p. 392--gov't ethics--can a ct punish a gov't lawyer for violating what the ct considers unethical?  Never advise a client to do/not do something on an ethical basis--give them a practical reason for doing/not doing it.

p. 394--ABA formal opinion (1953)--still used today.  My client has been convicted, and I'm w/ my client at the sentencing proceeding.  I know my 60-yr old client has a rap sheet since he was 5.  If the judge and prosecution think that your client doesn't have a record, but you know that he does, if the judge does not ask you if your client has a record, you can say nothing.  But, if the judge asks you, or looks at you for a response, you should say to the judge--"Don't rely on me."  You shouldn't deceive the court.  If you're practicing in a county and come before a judge on sentencing and don't tell the judge not to rely on you, and the judge gives a light sentence, and the local paper publishes that your client had a rap sheet, you shouldn't practice in that judge's juris anymore.

If you have a client that has no record and you're at sentencing w/ your convicted client, you should ask for mercy.

If you represent a client in a divorce case on the basis that the W deserted the H, and H files affidavit that the W has been gone for a while.  If H later comes back and says that he lied on the affidavit, and W says she's going to tell the ct if H doesn't give her more alimony, what should you do?  If your client does not let you correct the record, ABA says you should drop your client.  Dash says you should tell the ct and correct the record b/c if the client ever gets caught, the client will say that you told her to do it.

p. 396--Md Atty Grievance v. Roberts--atty was only given a 45 day suspension.  Client told lawyer he gave a false name to arresting officer.  Lawyer didn't do anything about it.  Lawyer gives client's correct name to bondsman, and client is out of jail.  At sentencing, the lawyer didn't say anything, and the client got probation even though under his real name, the client had a rap sheet.  Ct said atty did not have to reveal client's real name to arresting officer b/c atty had nothing to do w/ it.  But, the atty committed fraud by not correcting the record.  Normally, the punishment would be a lot more severe than this.

p. 404--Lawyers who obtain evidence from their client Ds in criminal cases.  First ask: Is this cash evidence of a crime?  If so, that money belongs to the gov't.  If the client tries to give you a bag of heroin, what do you do?  Can you tell the client to destroy the evidence?  

In the Nixon tape case, when it was revealed in the Senate Watergate hearings that Nixon had been taping all conversations in the Oval office that dealt w/ bribing witnesses and obstruction of justice, Nixon was ordered to produce the tapes.  Many people have argued that if an atty had ordered Nixon to destroy the tapes before the revelation, he would still be Pres.

If a client gives you evidence of a crime or tells you where it is, what do you do?  Any evidence you get, you must give to the gov't.

State v. Sullivan (1962)--D revealed the location of a homicide victim that D killed to his atty.  Atty called the police to reveal the location.  Can the gov't call the lawyer to the stand and have him testify as to his finding the body, where it was, and anything about his client telling him?  Tct permitted the testimony; Act reversed--not b/c gov't called the lawyer--but b/c if the gov't could prove it another way, it should have--ie. if the defense is willing to stipulate that the body was found at a certain location, the state could not force the lawyer to testify as to why he went to that location find the body (ie his client told him where it was).
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In re Ryder (Dct NOVA, 1967), p. 413--the defense atty had been an experienced prosecutor.  Client tells lawyer that client put money stolen from bank in safe deposit box.  Atty asks bar assoc ethics committee member what to do.  He gets power of attorney from his client, and opens the box and finds the money and the shotgun used in the robbery.  Atty gets his own safe deposit box and puts his client's gun and money in his own box.  Atty then talked to retired judge and a professor to ensure that what he did was ethical.  Fed Ct removed atty from the case pending further investigation for obstruction of justice--obstructing gov'ts rt to the evidence.  Ct said it would have permanently disbarred him for what he did, except that the atty did attempt to get good advice, but did not get good advice from the ethics committee, judge, or professor.  Atty was only suspended for 18 months.  Had atty not tried to hide the evidence, atty would not have been forced to reveal it b/c atty/client privilege.

People v. Belge, p. 408--2 legal assistance attys were asked to represent serial killer of young girls.  Serial killer boasted about killings to attys, who didn't believe him.  So, killer said he could tell them where a missing girl's body was--in a well.  The body was found there, but the attys didn't reveal it.  The serial killer was convicted and put in an institution.  Then the attys revealed the location of the body.  The family sued the attys for not reporting the location.  Both were convicted, but New York's highest ct reversed the conviction saying it was a lawyer/client privilege b/c attys did not disturb the evidence, therefore they had no duty to reveal it.

Morrell v. Alaska, (1978) p. 406

D is convicted of kidnapping, assault, and rape.  At trial, a piece of paper in D's handwriting showed D's plan.  D asked his friend to clean out his car, but his friend found the paper and gave it to D's atty.  Atty showed it to D, who explained it away with a phony story.  Atty didn't believe it, so called ABA ethics committee, who told atty to return paper to friend, and explain to friend law on obstruction of justice/concealing evidence.  Atty drops out of case based on ethical dilemma.  Friend turns paper over to police.  D appeals arguing that atty violated 6th amend rt to lawyer/client privilege.  Ct said this was not lawyer/client privilege b/c atty got the paper from a 3rd party, and atty herself should've turned in the paper.  Atty did not need to testify b/c friend could testify as to where paper was found.  Dash said ABA ethics committee gave bad advice--lawyer should have taken paper, and should have turned over the evidence of the crime b/c the proceeding was in process.  Dash also thinks this was lawyer/client privilege b/c although it wasn't client confidence, it was a secret and atty did not have a duty to reveal it unless ct ordered atty to do so.

People v. Murray/Meredith? (CA, 1981)  

RULE: If a lawyer sees incriminating evidence, she does not need to reveal it unless she does anything to remove the evidence that would obstruct the oppy for the gov't to find it.  In that situation, the lawyer must disclose it.  If a lawyer gets possession of incriminating evidence, she must turn it over, BUT the lawyer does not necessarily have to reveal how she obtained it.

F--2 Ds are arrested and charged w/ robbery and murder of an individual.  Atty is retained to represent one of them, who doesn't admit to participating in murder, but does admit to participating in robbery.  Client said he took victim's wallet and threw it in his back yard.  Atty asks detective to check it out.  Detective finds wallet, and atty turns it over to gov't but refuses to reveal where he found it.

Was atty wrong in turning it over, and did atty have a duty to reveal location where wallet was found.  Lawyer was ok in checking it out, but has a duty to report wallet location.  If D were to give atty wallet, and proceeding has started, atty must turn it over to ct, but does not have to reveal how he got the evidence.

Clutchette v. Rushen, (9th Cir, 1985) p. 407

F--D shoots someone in D's car.  D takes car to shop to be reapolstered.  D doesn't have much 

money, so D's wife agrees to do investigative work for atty and get receipts from shop.  Wife takes receipts straight to police.

Issue--Was lawyer/client privilege violated by W?  

H--No, when W found receipts, she was under no obligation to keep them confidential.  Ct did 

not accept the fact that W was working for atty.

Baltes v. Doe (FL, 1988) p. 412

F--little boy is missing.  D says to atty that he hit a boy on a bike, and killed boy.  So, D hid bike 

and boy in some bushes.  Atty goes to prosecutor and says he can reveal location, but wants to cut a deal first.  Prosecutor goes public, and family files suit against lawyer to reveal identity of client, and location of body.  Client turned himself in.

Issue--Did lawyer have duty to reveal identity of client?

H--No--if identification of a client is the last link to tie that client to criminality, then it's 

privileged.  But otherwise, client identity is not privileged.  The location of the body is 

also privileged b/c he got it directly from his client.

p. 410--Nixon Tapes Case--what do you do when you're going through client papers/files, and you come upon evidence that client is either guilty or criminally liable?  

Why didn't lawyers advise Nixon to destroy the tapes?

RULE re Destruction of Evidence--If there is absolutely no proceeding going forward (no complaint has been filed, no investigation is going on), then technically you're not destroying "evidence".  If there is a proceeding, then participating in the destruction of evidence that may be of use in the proceeding is an obstruction of evidence and violation of Rule 3.4.  Dash says it's stupid to ever advise a client to destroy evidence b/c counsel for the other side will ask if records have ever been made, and you cannot allow your client to lie.  And, client then has to admit to destroying the records, which reflects negatively on client's credibility.

3/29

MD v. Rubin

F--Rubin was convicted of killing her husband in 1990.  The MD Ct App affirmed.  A circuit ct 

in 1995 ordered a new trial based on incompetency of counsel.  This was reversed by MD Ct App in 1998.  Fed Dct reversed the conviction and sent it back to trial b/c incompetency of counsel due to conflict of interest which violated 6th amend rt to counsel.  Private investigator was dating Mrs. Rubin and noticed gun and bullets in Mrs. Rubin's purse when he took her to the ER after she shot her husband.  Before she turned herself in, and after leaving the hospital, he took her to the bank to w/draw money to pay her attorneys a retainer.  The investigator gave the attorneys her entire handbag--attys argued that investigator was agent of attys, and therefore protected by atty/client privilege.  

H--Ct said that the separation of the purse from the person is a question of location, and the 

attorneys altered the location and therefore violated the lawyer/client privilege under Meredith.  Had the attorneys not altered the location, it would probably have been ok.  But, ct said it was harmless error b/c there was so much evidence against Mrs. Rubin anyway.

Washington v. Strickland--when you're alleging incompetency of counsel, you have to prove the incompetency/conflict, and then prove that that is what caused the conviction.

Any money that a lawyer receives for a fee that is proceeds of a crime (robbery, drugs), is property of the gov't and must be turned over to the gov't.  So, lawyers should never accept cash as a payment.  The lawyer may have to report how she got the money (who gave it to her).

PERJURY:
Civil Cases--Rule 3.3--You cannot permit any witness/client to commit perjury in pre-trial 

discovery or on the stand during trial.  This especially happens during cross examination.  In deciding whether to reveal the perjury to the bench, the lawyer must ask: whether the perjury is substantive; does the other side have evidence to show that your client is lying.  You may also tactically correct the record regarding an insubstantial perjurious stmt on re-direct.  You must correct the record in a timely manner.

Criminal Cases--Rule 3.3(e)--the lawyer controls who will testify in trial, so the lawyer can 

somewhat control perjury of witnesses.  Lawyers should not call witnesses they 

know will lie, even if your client wants you to call that witness-the lawyer should also make a record of this, and the atty may have to ask the judge to remove her from the case if there is no way the atty and her client can work it out.

Cornell v. MD--If an atty knows that the witnesses will testify honestly, but their testimony will mislead the tribunal b/c the atty knows more than the witnesses do--should the atty call the witnesses?  Ct said it would not be incompetent if the lawyer did not call the witnesses--it is up to the lawyer to decide who to call.

Perjury of a Client/D in a Criminal Case:

Before Nix, the rule was that if a lawyer in a criminal case has a D/client who insists on taking the stand and has decided to commit perjury--what is a lawyer supposed to do?  (if it were a civil case, the lawyer could not let the D take the stand.)  If the atty can't convince the client not to lie (b/c the state will prove that the client is lying), the atty should ask the ct to w/draw w/o telling the judge why.  If the judge disallows it, the lawyer must make record of the anticipated perjury and confidentially record it with the ct clerk.  Then the lawyer must allow the client/D to tell the story narratively, and the atty can't disclose the perjury during closing argument.  Rule 3.3(e).

Nix v. Whiteside--Whiteside tried to buy pot from Love; they got into an argument, and Whiteside stabbed Love in self-defense. When Whiteside originally talked to his defense lawyer, he said he thought Love had a gun.  Later, Whiteside said to his attorney that he didn't really see a gun, but was going to lie and say he saw a gun.  But, Whiteside only needed to convince jury that he thought Love had a gun, not that he saw a gun.  Whiteside said he was going to lie and say he saw a gun.  Lawyer told Whiteside that if he did that, the lawyer would reveal the perjury and might testify against him.  Lawyer cannot threaten client to testify against him, and lawyer can't reveal the perjury either.  Whiteside doesn't actually lie on the stand, but he is convicted anyway.  Whiteside says he was convicted b/c of incompetency of counsel, b/c his lawyer threatened him.

H--IO Sct affirmed the conviction; Whiteside filed writ of habeas corpus with FedDct who also affirmed the conviction.  US Sct said 6th Amend inquiry is whether lawyer was reasonably effective and that lawyer did the right thing.  Ct said the 6th Amend rt to counsel does not apply to perjury.  Concurring opinion said that whether the lawyer did the ethical thing is up to the states to decide--not the Sct.

GET 4/3 AND 4/5 NOTES FROM MINDY
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Is there a duty to reveal under Rule 1.6 when a client tells her lawyer that she knows that a person convicted for killing is in jail and didn't commit the robbery and murder and she says she knows this b/c she was present?  Client puts it in writing.

You may reveal to protect another from bodily harm or to protect the loss of money or property of another.  No, there is no legal duty to reveal, but there may be a moral duty to reveal.  Once you reveal, you are incriminating your client since she could be an accessory.  So, you should try to get your client's permission to reveal the information, telling the client she could be charged as an accessory.  Dash's personal opinion is that if you really believe your client, you should reveal b/c you have an obligation as an officer of the court to do what you can to ensure that an innocent person is not in jail.  

Who has an obligation to listen to the lawyer's revelation?  The prosecutor may decide whether or not to listen to the lawyer.  If not, the lawyer should go to the judge.

Can a prosecutor who has done something to violate someone's rts be sued under the civil rts law?  No, prosecutors and judges have civil immunity from being sued over how they performed their duties.  What about defense attorneys/public defenders?  They should see if they can reopen the case.  If defense counsel doesn't do anything, you go to the judge.

THESE ARE ALL QUESTIONS OF THE INDIVIDUAL ATTORNEY'S FEELING OF MORAL OBLIGATION OF WHETHER OR NOT TO GET INVOLVED.

HYPO: Suppose you learn that your client did discharge toxic chemicals into the city's water supply after you legitimately got your client off on the charge.  Should you go to the EPA?  This is up to the attorney's own moral conscience b/c the client would not consent to it.  However, Rule 1.6 does permit you to reveal it to prevent bodily harm to city residents.

HYPO:  Suppose you learn that your client has become a camp director after you get your client off on a charge of pedophilia, after you later discover that he was a pedophile.  Should you report it?  It's up to your moral conscience.

DELIVERY OF LEGAL SERVICES

ADVERTISEMENT
Bates (1977)--a landmark 5-4 decision that dramatically impacts the practice of law.  Bates 

applies only to printed ads--not electronic--radio, TV, etc.  Up until Bates, disciplinary rules prohibited any form of advertising at all--except a listing in the phone book and Martindale Hubbel.  

Background--in the late 60's, there was dispute as to whether the way attorneys deliver 

legal services really serves the general public.  This is because most indigents and even middle class people could not afford legal services, and most attorneys would not take them as clients. (unlike doctors who would probably discount for people who don't have medical insurance).  So, one of the big ideas was the concept of a legal clinic comprised of lawyers and paralegals who would earn their money based on volume of cases and could therefore charge people less money.  The prohibition on advertising really hurt clinics who were trying to get business and serve lower income people.  A clinic advertised in a newspaper, and was reprimanded.  The clinic sued.

F--The legal clinic challenged on 2 issues: Antitrust and Violation of First Amendment free 

speech rights.  (In 1977, The Supreme Court had just decided that commercial speech was protected under the First Amendment unless the gov't could prove that it violates a gov't interest).  State argued that allowing commercial speech compromised the professional interest of the bar. Defense said it's misleading for attorneys to advertise b/c the practice of law is too subjective--b/c how do you say "I'm a good lawyer."

H--The court did not accept the antitrust argument b/c there is a diff b/w the bar association 

(Goldbar--bar associations are private entities and their minimum fee schedules were an antitrust violation) and the bar (states are exempt from federal antitrust laws).  However, the ct said all clients know that lawyers will charge fees, and all the commercial speech does is notify potential clients as to what the fees will be--and this is good.  Besides, there was nothing deceptive in the ad--all it did was list the clinic's fees.  However, the bar may place restrictions on advertisements that profess the quality of legal services that go beyond facts--ie you can't say "we've got the best lawyers in the state."   Court said the bar could handle negligent work of the lawyer by disciplining the attorneys and that advertising does not affect this b/c bad lawyers will be bad lawyers w/ or w/o advertising.  The state argued that enforcement would be difficult, but the Court said w/ or w/o advertising, lawyers will uphold the integrity of the profession.  The Court also said the bar could have rules to prohibit fraudulent, deceptive, or misleading ads, but all other ads would be protected as First Amendment Commercial speech.  The Court said there was nothing inherently misleading about the ad in question.

State also argued that advertisements would have a serious economic effect b/c they would destroy small firms b/c they could afford to pay expensive actors to advertise.  But, large firms don't need to advertise b/c they already have big clients and name recognition.  And, Court said advertisements will decrease fees b/c it will increase competition--but this hasn't actually happened.

Dissent--said US Supreme Court should not get involved in deciding ethical issues for state bars-

-only for the SCt bar.

After Bates, the ABA came out with a recommendation for replacing the DRs.  The MD Ct App was furious that the US Sct got involved (as were most state cts), and came out with a general statement that attorneys could advertise however they wanted, but they better not do anything fraudulent or misleading.  Their hope was advertising would get so outrageous that there would be an uproar from the public and the bar.  This didn't really happen.  MD adopted the ABA's recommended rule.

MD Advertising Rules 7.1--7.4:

Rule 7.1--lawyers can't make false or misleading advertisements--it can't contain a material 

misrepresentation or omit a fact needed to make the stmt not materially misleading; the advertisement can't create an unjustified expectation about results the lawyer can achieve, and the lawyer can't compare her practice to other legal services, unless the comparison can be factually substantiated.  (A celebrity can probably only get away with advertising the quality of the legal service if the celebrity has actually used the law firm, and there must be a disclaimer on the ad that the quality of legal services is subjective--or something like that.)

Rule 7.2--Subject to Rule 7.1's prohibition on deception, lawyers can advertise anywhere and via 

any medium so long as it doesn't involve personal contact.  Firms must keep ads for at least 3 years after it is shown, and a record of when and where it was used.  Lawyers can't pay people for referrals.  The ad must include the name of at least one lawyer responsible for its content.  If an ad says that no fees will be charged unless you win, the ad shall also disclose any other expenses for which the client may be responsible.

Rule 7.3--

Rule 7.4--
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Zauderer v. Office of Disciplinary Counsel, (US Sct, 1985) p. 503--the ct supported the bar's discipline of a particular lawyer, it broadened Bates b/c the IUD advertisement was in poor taste, and the ct tried to restrict the use of pictures and diagrams in advertising.  (3 in plurality, 2 concurring in part, 1 recused, and 3 dissented)

F--lawyer had advertisement that said "drunk drivers--hire me, and you won't pay unless we 

win"--but, you cannot have a contingency fee in criminal cases.  Zodor put a picture of an IUD (Dalcon shield) in his ad, asking "did you use this device?", and saying that people have been injured by this device and he has represented others who have sued and won, and saying that if you lose, you pay nothing.  The Disciplinary Counsel argued that the contingency fee advertisement was incomplete b/c it did not say whether he would charge them for expenses, experts, etc.  The State also did not like the fact that the lawyer was using illustrations b/c a lawyer's ad should not use illustrations or pictures b/c it's not in good taste to have a picture of an IUD.  Illustrations and pictures in ads are per se wrong to use.

H--affirmed the reprimand RE the contingency fee, but reversed on the facts that the lawyer 

advertised for services and that the lawyer used pictures.  Ct said saying "no fee" in an ad is deceptive, and state can require him to note what costs, if any, will be charged to client (court costs, other expenses).  RE the use of illustrations in advertisements, all that is required is that they be accurate depictions, and whether it is tasteless or not does not matter.  

Committee on Professional Ethics v. Humphrey--(1985) IO committee controlled TV ads, including strict limitations on audio and visual enhancements.  It went to US Sct, which remanded back to IO to consider it after Zauderer.  The IO ct reaffirmed its restriction, saying Zauderer only dealt w/ print ads, and not TV and radio ads.

Maryland v. Ficker--(1990) 

F--lawyer took out newspaper ad, asking women who were dropped by wealthy men if they 

wanted to sue for palimony.

H--ct ordered a reprimand, but MD Ct App reversed, saying that it was not clear that the ad was 

fraudulent/deceptive b/c although there is no palimony COA in MD, the women could 

sue under contract law--oral promise, marriage, etc.

Palimony--recognized in CA--financial redress--not just alimony--for women who married 

wealthy men, and when the men left them, they sued for palimony b/c they argued that they gave up their careers for the man.

SOLICITATION
"Ambulance chasers"--any type of person-to-person solicitation is a disbarrable offense.  Tort plaintiff lawyers argued that it was important to talk to victims ASAP and they were doing a public service by contacting them ASAP b/c the D's insurance co is going to start its investigation w/in 24 hours, and plaintiffs need to be protected.

Ohralik v. Ohio State Bar Assn
F--2 women were driving a car, and got hit by an uninsured motorist.  Atty hears about it in post 

office, and hears that victim is still in hospital.  Atty visits her parents, who are concerned that the other girl will sue, so atty suggests they get a lawyer.  Parents said they'll leave it up to their 18-yr old lawyer.  So, he goes to hospital and tries to get her to sign a representation agreement.  She says she wants to talk to her parents.  Atty went to try to find other girl, but she had already been released.  Atty then goes to accident scene and takes pictures, and goes back to girls' parents and tells them that she said it was ok for him to represent her. He gets the parents to sign a 1/3 contingency fee agreement, and finds out that the insurance policy provides benefits of up to $12,500 each under an uninsured motorist clause.  He then goes to visit the other girl, saying that he is representing the other female, and he is secretly tape recording the entire conversation.  He also offers to represent her b/c she can sue his other client as a passenger.  She orally agreed. The mother of the driver and the passenger later say they don't want him as a lawyer, but he has contingency agreements w/ them.  Even though represented by other counsel, driver paid lawyer his 1/3 contingency fee after settlement.  After the trial, the lawyer sued passenger for breach of K.  Both the driver and the mother filed complaints w/ atty grievance comm'n. 

H--commercial speech is protected unless state can show a compelling interest, but here, person-

to-person solicitation is illegal b/c it does not give the customer enough time to think about it and decide whether or not to hire the atty as the customer does when she sees an ad.  The rules do not prohibit unsolicited advice w/o taking employment, but it does prohibit person-to-person solicitation in order to seek employment.  Ct said person-to-person solicitation can be controlled by states under First Amend b/c they do have an acute interest in protecting citizens, and states don't have to show harm to show a violation.

HYPO: has a law firm violated solicitation when it invites the public to hear a seminar on a new health law and offers free coffee and donuts?  No b/c it's unsolicited advice.  But, if the firm passes around a sheet for people to sign if they think they want the firm to represent them on the new law, it may be a violation b/c it may be a person-to-person solicitation for employment.  If the firm just says at the end that it would be interested in representing them if they have a claim, and that they should call the firm if they need representation in the future, is that a violation?  Maybe.

Lawyers may give presentations to civic groups and churches on tax law, but it might be solicitation to say "call me at my office if you have any questions."

In Re Primus (US Sct, 1978) p 522

F--Primus was an atty with a firm, and non-compensated consultant with the ACLU.  She was 

asked to speak to a group of women about sterilization laws, their legal rts, and suggested possibilities of lawsuits.  After being advised that a woman wanted to sue, Primus sent the woman a letter of the SCLU's offer of free legal representation.  State brought suit against her for violating state solicitation law.

H--SC State ct decided to discipline Primus, but US SCt reversed, saying this was diff from 

Ohralik b/c here, Primus was soliciting to advance a political view and address Constitutional rts of victims.  US SCt distinguishes this case from Ohralik, saying that the First Amend protects person-to-person solicitation when it involves non-profit groups redressing violations of Constitutional rts.

Dissent--ambulance chasing is ambulance chasing, and states should govern violations thereof.

The majority opinion leaves a gray area--Can an individual atty solicit for redressing 

violations of Constitutional rts?

For our commercial speech purposes, person-to-person solicitation is illegal.

Shapero v. Kentucky Bar Assn (1988) p. 512.

Before Shapero, all juris said you could not send a flyer/written advertisement to any select group who may need your services b/c it was person-to-person target marketing.  Under Bates, a general letter to anyone was permitted.

F--Shapero learned that a group of people's houses were being foreclosed on.  Shapero wrote a 

letter to Bar Assn asking if he could send a letter to these people offering legal services.  It said no.  Shapero appealed up to US Sct.

H--Bates and Zauderer protects ads that aren't deceptive, and that it's ok to send letter to targeted 

group b/c it's a mailing, and not person-to-person solicitation.

HYPO:  Plane crashes, and newspaper publishes names of victims.  Can atty send letter to 

victims' families offering her services?  

No.  Besides state restrictions passed below, in 1996, Congress passed Fed Aviation Disaster Act 49 USC § 1136(g)(2)--fed law that says it is a misdemeanor for any lawyer to send a letter/solicit family members of victims of aircraft cases.

P. 513--FL Bar v. Went For It  (USSct 1995)

Sct affirmed FL Bar restriction that no lawyer shall have any contact with the family of victim for at least 30 days after date of accident in a civil case.  Most state bars adopted this restriction.

2 laws passed in 1996 that make it a misdemeanor for a lawyer to violate: 

MD 10-605.1 says there will be no contact in writing or otherwise after an accident or to a D 

after an arrest b/c a crime has been committed for 30 days after the event.  

(Fed cts have found the criminal aspect of this law illegal/unconst.)

MD 10-605.1--MD Statute that provides for the same restriction, and also forbids solicitation contact w/ criminal D for 30 days after his arrest.  But, Ficker v. Early/Curley reversed this.

Ficker v. Early (4th Cir)

F--Ficker cited for passing card out at jail.  

H--4th Cir said in a criminal case, it's a violation of the 6th and 14th amend for the state to prevent a potential lawyer from contacting a potential client.

MD 10-605.2 says that every letter/flyer that you send out must say "this is an advertisement" 

prominently, and you must send a copy of the letter/flyer to the bar w/in 3 days.

4/17--CONFLICT OF INTEREST--determines whether 6th amend rt to competent counsel has 

been impaired
Usu, the real issue in conflict of interest cases is:

1. Whether the lawyer being disqualified may have lawyer/client info.

2. If so, the issue is whether the appearance of impropriety is so bad that it violates due process?

Washington v. Strickland

TEST: Was lawyer's defense of the individual affected by fact that he had previously been 

lawyer for victim?


a.  Is there a conflict?


b.  If so, did the conflict of interest affect the trial/make a difference?

Mickens v. Commonwealth of VA (pending US Sct case)

Collier v. Sullivan
Issue--If a defense lawyer raises conflict in criminal case, is that sufficient for a judge not to have 

discretion, but to automatically appoint another lawyer.

SPECIALIZATION--In 1970s, there was a movement in the bar to come up with legal specialties b/c lawyers could not indicate what their practice was in advertisements, unless the lawyer was a specialist.  Ten states came up with plans to regulate determination of specializations.  CA provided for a list of specializations that lawyers could pick from, and said that the lawyer had to have at least 5 years experience in the field, take a certain # of CLE classes, and pass a written and oral exam.  NM plan was more liberal--only 60% of your practice for 5 years had to be in the specialized field, and you had to take a short certification test.  In FL, you only needed 3 years experience, and had to take some CLE courses and a certification test.  MD never did this.  

One of the problems that lawyers who held themselves out as specialists encountered were that the lawyer was expected not to handle any other issue except the specialized issue for which the client was referred.  

In Re RMJ p. 539

F--MO Sct restricted way lawyers could advertise specialization to 2 methods:

1. firm could list generally one of 3 general practice specialties: civil, criminal, civil & criminal

2. firm could choose from a list of 23 specialties: tort, property, probate, family, etc.  (couldn't 

say accident or real estate in advertisement)

And, you couldn't use one of the general terms with a specific term.  If you used a 

specific specialty in the ad, you also had to include a disclaimer that you were not certified in that particular issue of specialization b/c MO did not allow for specialists.  Lawyer did not include disclaimer and also had in CAPS that he was a member of US Sct bar.

H--MO issued a reprimand--from Bates and Zauderer, the bar is not restricted from requiring an 

inclusion of more information, so lawyer's omission of disclaimer was not contested by atty; RE restrictions on advertising specialization/practice of law, US Sct said as long as it's not misleading, it is ok and states can't restrict potentially misleading info if it's not.  Requiring the precise restrictions is unconstitutional under First Amend b/c according to Bates and Zauderer, as long as the advertised practice is not deceptive or fraudulent, states may not restrict, and the terminology used may be clearer to lay person (accident v. tort).  US Sct bar said while it did not like that lawyer underlined and capitalized that he was a member of US Sct bar, there was no violation.  Lawyers may also advertise what school they graduated from, so long as it is truthful.

Peel v. Atty Registration and Disciplinary Comm'n (USSct, 1990) p. 541  (5-4 decision)

F--IL doesn't have specialties, and said lawyers could not indicate specializations in 

advertisements.  Lawyer had "certified civil trial specialist by National Board of Trial Advocacy" on his letterhead.  IL Sct said regardless of the value of the NBTA's certification, the letterhead was misleading or potentially misleading b/c there is an implication that this is a certification of the state of IL.

US Sct H--said the issue was how to protect against sham certifications, and that the state could 

set up its own rules to determine which certification organizations were reputable.  This lawyer was in fact certified by the NBTA, so there was nothing fraudulent about using this fact in its letterhead.  IL could require a disclaimer that the state of IL does not recognize legal specializations b/c it is additional info, but a state ct/bar cannot forbid a lawyer to advertise factual info.

Dissent--said that since Bates, the US Sct has gotten itself too involved in how state bars regulate 

advertisements, and that Bates should be revisited.  Dissent agreed that the letterhead is deceptive, b/c it implies that the lawyer is a specialist, and taking 2 weeks worth of courses to get the NBTA certification does not make the lawyer a specialist.

Internet Advertising Issue--Lawyers can't split referral fees w/ a lay person--only with other lawyers.  However, it's happening more and more, and may make Bates moot.

p. 486--Advertisement--can restrict ads for quality if lawyer can't back stmts up

Rule 7.4--Lawyer can indicate fact that lawyer does/does not practice in certain areas of law--as 

long as it's truthful, but cannot advertise herself as a specialist.

State may require a disclaimer that the fact that a lawyer has won X# of cases does not mean that the lawyer will win in this case.  If you advertise that people can call his past clients for references, state may require disclaimer that just b/c you won other cases doesn't mean you'll win future cases.

4/19--there will be nothing on exam from judicial ethics

MD 10-605.2--have to include disclaimer that this is an ad.

As long as what the state bar of a high ct requires is not unduly burdensome or harassment, they can require more info in ads rather than less.  Lawyers can also advertise their other degrees (MD, MBA)

It is dangerous for any atty in an ad to imply quality that she is good or better than anyone else, or has more experience that other attys.  

p. 490--IO Sct put limitations on TV ads; US Sct denied cert, and many state cts have put similar limitations on ads (ie. can't use celebrity actors, can only use certain background music, ads can't be tasteless, etc.)

p. 491--Internet Advertising--a corp currently wants to advertise an atty referral system nationwide, whereby the lawyer pays the corp, not the potential clients.  

Another corp wants to share fees via a member of the bar contacting other members of the bar, and the contacting member gets a percentage of the referral fees.  But, current rule is that attys can't share referral fees w/ lay persons.

p. 493--What types of lawyers benefit from being able to advertise?  Small law firms, solo practitioners.  Most law firms do not advertise b/c they have significant name recognition that they don't need to advertise.

p. 508--Does a letter to your client proposing a legal check-up present any ethical problems?  There is nothing wrong w/ a law firm contacting current or recent clients for a legal check-up if the law has changed, or their circumstances have changed.

p. 509--there is nothing wrong w/ a lawyer/law firm to state publicly that the firm/lawyer is offering a free seminar to the general public (esp. where there is a new change in a law), however the firm/lawyer can't make laudatory comments regarding the firm's expertise b/c it could be viewed as solicitation.  The firm may pass out brochures, but not fee or retainer agreements.

p. 510--prior to Bates, there was only a few ways an atty could advertise legally:

1. doing a talk show on tv or radio in which the atty would comment on existing law

2. speaking to parishioners of a church or a civic organization on legal issues pertaining 

to that group or the public at large

3. running for political office w/o intention of winning--atty got name recognition (this 

isn't done much today)

Members of the state general assembly can still practice law, and their law firm can advertise that one of their lawyers is a member of the general assembly.

In MD, attys cannot contact via printed advertisements/letters victims of accidents for at least 30 days after the accident. However, lawyers can send letters to a list of individuals who are being forclosed on b/c they aren't victims of an accident.  Lawyers can never make person-to-person solicitation. 

p. 531--does the lawyer have an ethical obligation to recommend that the family seek a lawyer w/ more experience?  Use common sense--if lawyer doesn't feel confident in her experience, it's expected that she will refer the case--esp. in specialized areas.

MD Rule 1.5(e)--Referral fees: a lawyer can get a referral fee if she refers a [med mal] case to another firm b/c she doesn't have enough experience in it, however the referring lawyer could be liable for any malpractice, the referral pymt can't increase the client's fee, and the client must consent.  The firm being referred must also agree to pay the referral.

In MD--only 2 specialties where atty can advertise that she is a "specialist": patent law and maritime.  Some jurisdictions do not recognize specialties at all.

p. 546--Responsibilities of lawyers to other members of their firm:

Rule 5.1--Senior partners of a law firm are responsible for unethical conduct of subordinates.  The punishment that may be inflicted against the firm or supervisory senior partner is dependent upon their reas knowledge, and whether the partner was negligent in her supervision.  

Rule 5.2--if an associate is instructed by a supervisory partner to do something that the associate feels is a violation of the MD Rules of Professional Conduct, the associate may have a successful argument later against the senior partner if the lawyer is later brought up on charges.  BUT, the ethical question must be arguable--not an obvious violation.

Rule 5.3--Supervisory lawyers are also responsible for the behavior of secretaries, paralegals, etc.  In Ficker, many of the firm's clients' cases were being overlooked, and they were missing SOL's.  Ficker was held responsible, and suspended for the negligence of his office staff.

"Finder"--partner whom firm depends on to bring in big clients

"Minder"--lawyer who does the actual trial work--usu a partner

"Grinder"--lawyers who do the dirty work--research and drafting documents

Partners who are finders and minders usually share in the profit; finders usu get a bonus of 15% of the total fee for the client the finder brought in.  Finders can get origination credits, and make money every time the minder bills hours.  Minders may share in profits, or just make a salary.  Grinders are usu salaried associates who may/may not get a bonus out of the firm's annual profits.

Can you fire a lawyer that reveals info that the client or the firm is violating the law?

Normally, a client is free to fire a lawyer for any reason.  

In Hishon v. King & Spalding (1984), a unanimous US Sct said the fed civil rt discrimination 

laws (race, sex, religion) apply to law firms.  Firms can't take a lawyer off a case 

or fire a lawyer for any of these discriminatory reasons.

Can a client discriminate by firing a firm if it won't put a certain lawyer on a case b/c of her nationality?  This is still up in the air.

When a partner leaves a firm, she has the rt to contact clients that she works with to inform them that the partner and X other attorneys are leaving Y firm, and that they can continue representing that client if that client wishes, and that the client should notify the old firm to transfer the client's records to the departing lawyers' firm if the client so desires.

Rule 5.6--You can't have a law firm restricting the practice of law of another lawyer.  So, law firms cannot have Ks with partners so that if the partner leaves, the partner can't practice law w/in a certain radius.

Rule 6.1; Pro Bono--when must a state provide an indigent D with a lawyer in a criminal case?  If the punishment is one day or more in jail, the state must provide a lawyer.

In civil cases, there is no const rt to have a lawyer provided by the state.  Due Process guarantees that if the person has a lawyer, the lawyer will do her job.

4/24--PRO BONO

In criminal cases, tradition has been that if the bar asked a lawyer to represent a criminal D, the lawyer did it.

After Gideon and Arbisinger (US Sct req'd that a lawyer represent a criminal D even if D only spent one day in jail), the PD system started.  But what about civil cases?  Where there is a rt to counsel under DP, when someone has a lawyer, they cannot be prevented from being represented.  However, DP does not require that indigents be appointed lawyers in civil cases.

Rule 6.1--Lawyers should do pro bono.  But, can a ct appoint lawyers to represent indigents pro 

bono or for free?

Mallard v. DCt of IO (US Sct)

F--under a specific US statute, where an indigent sues under a civil rts statute, a fed ct may 

request a lawyer to represent an indigent.  In this case, the Dct appointed a member of its bar, who said no.  

Issue--could the Dct compel the atty via contempt or discipline the atty for not representing 

indigent?

H--statute is not mandatory, and atty is free to say no.

Dissent--thought statute was mandatory, and hinted that ct could compel attys to represent 

indigents in civil cases when the attys are appointed.

Dash--thinks US Sct would say that every ct has authority under reas circum to compel attys to 

provide legal representation to indigents in legal cases

Strickland--IOTA--Interest on escrow/trust accounts goes to legal aid; ct found that state's law 

requiring interest to go to legal aid as unconstitutional.

Washington Legal Fndn--9th Cir interpreted Strickland to mean that IOTA is unconst.

ABA amended 6.1 to make it mandatory--but it includes civic contributions--giving lectures, etc.  

So, a MD bar commission recommended that our 6.1 be mandatory, and all members of MD bar should be compelled to provide at least 50 hours/year to indigents when asked.  Or, the attys could pay $350/year to a fund for providing legal services to indigents.  MD Bar voted not to accept the recommendation, and to maintain a voluntary 6.1 in MD.

In states that have made pro bono mandatory, a problem that's arisen is that it's hard to determine how involved it may/may not be.  What if a solo practitioner gets a very demanding case, and can't absorb the lost income.  The solo practitioner has to finish the case, but is it fair?

We should tax everyone, and use tax money to fund a civil pro bono program like the PD program, and the civil pro bono panel attorneys should volunteer to do them at a reduced rate.

CLASS ACTIONS

Class actions are controlled by FRCP or MDRCP, and the cts that hear class action cases.  

ISSUES RE CLASS ACTIONS:

1.  There used to be a big debate as to solicitation of clients in class action cases, b/c lawyers had 

to contact all the class action Ps.  FRCP requires that a lawyer representing a class notify the class via letters and advertisements.  

2.  Fees are another issue in class action cases b/c the individuals might end up w/ an award of 

$3.50.  But the lawyer representing the 1M or so Ps (as in an asbestos case) can come away with a 25% fee.  

3.  Another ethical dilemma is breaking down the class action into separate classes--those 

affected physically, those not affected, and those w/ no current indication that they had been affected--but there is a potential they could be.  So, which of the separate classes should pay what % of the fee?

4.  How far can a lawyer in a class action go in advancing money?  This is controlled by cts, but 

cts usu authorize a large amount.  But, lawyers can't maintain clients/advance money to keep clients afloat--keep clients in the case.  This usu happens when client needs money and therefore needs to settle, but lawyer wants client to hold out and go to ct.

Group Lay Intermediaries--there was an argument that the bar was not supplying legal services 

to middle and lower class clients b/c it wasn't economical for lawyers to take clients who had minor civil COA's w/ minimal amounts in controversy b/c the legal fees would be more than the damages.  So, we had the rise of clinics, and lay intermediaries.  An example of lay intermediaries is hospital insurance--you pay a premium to your health insurance company, and the company pays the doctor.  The health insurance company is the lay intermediary.  Why can't we have a similar legal insurance--maybe a co-op where lawyers would provide discounted legal services to a member of the co-op?  When this was proposed in the 1960s, the DR's prohibited lawyers from participating w/ lay intermediaries.  The US Sct eventually got rid of prohibitions against lay intermediaries who provide fees to lawyers who provide services to members of that group.--Unions have negotiated legal representation contracts.

NAACP v. Button--started US Sct's getting rid of lay intermediary restrictions.

F--VA law had standard that prohibited lawyer from participating in litigation where lawyer had 

no interest; NAACP had lawyers who would defend people who wanted to test a variety of civil rt statutes in cts.  high ct of VA issued an injunction to prohibit members of VA bar from defending in these cases and prohibited the NAACP from doing this in VA.  

US Sct H--used 1st and 14th amendments to say where a group organizes to redress 

constitutional rts, states could no prohibit this activity.

Brotherhood of Railroad Trainmen v. VA State Bar  (US Sct)
F--Railway union picked lawyers (esp in VA) to represent injured union employees at reduced 

rates on contingency fee cases.  Employees could consult the union for a referral.  This was attacked as solicitation, and the violation of having a lay intermediary in b/w client and lawyer.  

H--ct cited to Button, and said under first amend, citizens could organize to provide info to their 

membership as to who would be competent lawyers to represent them at a reduced fee.  Ct said the lawyer is not soliciting, the lay intermediary/union is.

United Mine Workers v. Illinois State Bar Assn (US Sct)

F--UNW had their own lawyers who were employees of the union staff.  The lawyers told union 

members they would refer the employees to other lawyers at a reduced fee.  IL high ct enjoined IL attys from participating in this and enjoined UNW from doing this in IL. This was attacked as solicitation, and the violation of having a lay intermediary in b/w client and lawyer.

H-- said under first amend, citizens could organize to provide info to their membership as to who 

would be competent lawyers to represent them

United Transportation Union (US Sct)

F--Union would provide its members w/ referral of lawyer who would work at discounted rate.  

Union told lawyers that if they would do this, union would provide lawyers w/ private investigators, amd research.  MI high ct attacked union's behavior b/c it said union was controlling fees and interfering w/ lawyer/client relationship. 

H-- said under first amend, citizens could organize to provide info to their membership as to who 

would be competent lawyers to represent them.

Now, many state bars insist that if unions are going to provide lawyer referrals, the unions have to have open panels so that the member is free to go to any member of her choice, and the unions can choose to only pay up to what they have agreed to pay other lawyers.  (like HMO's)

ABA has recommended adoption of a new Rule 7.3 (MD has not adopted this rule) saying where attys cannot own/organize lawyer referral organizations, they can participate w/ organizations (or legal insurance providers) who are working deals to provide legal representation to its membership.  

But, can such organization be for-profit?   This is still an issue.

4/26

2 areas of unauthorized practice of law: 


1.  Where lay persons try to practice law--Business §§ 10-601-602--it's a misdemeanor for any non-member of the bar to practice law.


2.  Members of the law who do unauthorized practice of law

The following are handled via standard atty grievance proceedings:

Rule 5.4 (b)--lawyers shall not form partnerships w/ non-lawyers if part of the partnership 

includes practice of law

Rule 5.5(a)--lawyers cannot practice law in a juris where doing so violates rules of that juris 

(you must be admitted in that juris)

Rule 5.5(b)--lawyers cannot assist those who are not members of the bar??

State bars can't stop lay persons from sending legal forms--the lay persons can't give explanations on how to fill out the forms, or else they are practicing law.  Members of the bar get disciplined in these cases b/c members of the bar are usu preparing these forms for these entities.  Under Rule 5.5(b), if a lawyer is assisting a lay person in the practice of law, she will be disciplined.

But, any citizen can represent herself pro se, and it is ok for a lawyer to help a client who wants to do some of the work, but the lawyer is then responsible for what happens in court.

FL Bar v. Brumbaugh (1978)

F--legal secretary worked for firm, and she thought firm was overcharging clients for minor 

manners.  She quit, and in her kitchen she would advertise and provide the services for a minor fee.  The FL Bar Assn complained to FL Sct, who ordered her not to do this.

FL Bar v. Ferman (1984)  

F--Brumbaugh got married, and she was sentenced to prison for a year for contempt b/c she did 

not comply with the order.  She was later pardoned by the FL govn'r.

MD v. Harper (1999)

Member of MD bar made a member of DC bar (but not a member of MD bar) his partner in his MD firm.  He was brought up on charges for violating Rules 5.5(b) and 5.4(b).  If MD bar member had hired other atty as an associate and would have supervised the DC lawyer (DC lawyer couldn't go to ct in MD), it would've been ok.  

Since under § 5 USC 500 (Admin Procedure Act)--any member of an accredited bar can practice before any federal agency, subject to any rules that agency may have.  So if you're a MD lawyer and have a MD case in DC before the SEC, can DC bar report you for violation of Rule 5.5?

Sperry v. FL (1963)--years ago, patent office permitted members of patent bar (including engineers) to practice before the patent office and advise clients on how to make their inventions patentable.  US Sct said patent office is a fed agency, and if patent office authorizes non-atty or non-member of that bar to practice before it, a state cannot prohibit it.

Fed bldgs are sanctuaries for attys not admitted in a particular juris to advise their clients in that juris.  Otherwise, the atty could be sanctioned for advising clients in an office in that juris b/c the atty is practicing law in a juris in which the atty has not been admitted.

State cts can determine what they consider is the practice of law (MD Rule 5.5). 

Atty Grievance Committee v. Hollmon (MD 1996)

Ct said where the advice is based on legal training and professionalism, this is the practice of law and protects the public against inferior advice and unethical conduct.

When do CPAs, Real Estate Agents, etc. cross the line into giving advice based on legal training?  This is a gray area, and the MD bar is not very strict in enforcing this.  

Any citizen can represent herself pro se (this is not the practice of law), but a corp cannot have a lay person representing itself.  You can only do it if the business is UNincorporated.

Kits/other instructional materials handed out/sold for purpose of giving legal advice have generally been ruled as unauthorized practice of law, however cts have left out books b/c they aren't seeking to give legal advice for a fee on a specific case.

Hypo: you get a phone call in your office from someone in PA, and they want to retain you to represent them in MD.  If you advise them in your office in MD (via phone or in person), you're ok.  You probably should not go to PA and give advice in PA if you are not licensed to practice in PA.  You also should not send kits/instructional material to client in PA if you are not licensed to practice in PA.  You would be violating 5.4(b) and 5.5.

Usu, if a MD law firm is involved in an antitrust case, and it knows of a NY lawyer who's good in antitrust law, and they use him and he later hits the firm w/ a fee, if the law firm brought the outside lawyer in, the NY lawyer must be paid by the firm.

You can teach a law course if you're not a member of the bar or not a lawyer at all.

Under Rule 1.5, lawyers cannot share fees w/ non-lawyers.  However, DC, and some other juris's have changed the rule so that firms can add retired senators, representatives, etc. to the firm, and they can become partners and share in the fees of the partnership.  Also, a lot of large law firms want to add accounting and brokerage to their offered services.  The ABA has recommended a new Rule 5.7 (MD doesn't have it, but DC does) which permits having these non-lawyers become partners of the firm, and that a law firm can own a subsidiary involved in things that are not the practice of law, but are related to the practice of law.  Many large DC law firms are now acquiring subsidiary accounting firms.

Can an insurance co hire FT staff attys of company and have them represent the insured?  Some juris consider this a lay person participating in the practice of law and discipline the atty for representing a third party (insured as opposed to insurer), so some insurance companies use retained lawyers.  Other jurisdictions do not consider this a law person participating in the practice of law.  Where it may be unlawful for a corp to use its lawyers to represent third parties does not mean that a corp cannot have its lawyer represent the corp.

Suppose a MD atty goes to DC and practices law in violation of DC law.  The DC firm can enjoin the atty from practicing in DC, and under Rule 5.5(a), the MD atty grievance comm'n can also discipline the MD atty.

JUDICIAL ETHICS 

Bill of Impeachment from the House of Rep and impeachment trial by Senate is the only way a Fed judge can be removed from office.

In MD--Under Art 4, §4(d) of MD Constitution, there can be a comm'n for the removal of judges.  MD Rule 16-803 sets up the Commission on Judicial Disabilities on which sits appointed judges.  An investigatory counsel is also appointed who may hire assistants to handle complaints (operate like bar counsel) and investigate, and make recommendation to comm'n.  He will then file a charge, and the commission will hold a formal hearing and then make a recommendation to MD Ct of Appeals who will hold a quasi-trial.  The MD Ct of Appeals has authority to remove state judges.  If disabilities comm'n finds that a judge should be dismissed, the judge will usu resign before it goes to MD Ct App.

MD Code of Judicial Conduct (we're one of the states that has elected judges) follows ABA Judicial Code for elected judges.

MD Rule 16-813 deals w/ 7 canons/rules of judicial ethics:


1. Independence/Integrity


2. Impropriety/Appearance of Impropriety (in judge's dress and appearance; judge shall 

hold no membership in any organ. that discriminates)


3. Impartiality--judges can't have significant financial interests ($1K or more--esp stock 

in corps) in any of their cases, or they should recuse themselves.  Judges also can't have financial relationship conflicts--if a judge's son has shares in a MD corp that is before that judge, the judge should recuse herself.  Judges son/daughter cannot practice before the judge, but the son/daughter's firm can.  But, what if son/daughter is a partner in a firm before the judge and would benefit from any award?   This hasn't been clear, but the opposing firm will file a motion for judge to consider recusing herself.  Judges usu do recuse themselves.


4. Extra-Judicial Duties--judges cannot practice law, but they can get paid FMV to teach, 

write, lecture, go on TV (as long as they don't talk about a specific case).  If judge wants to retire and wants to practice law w/ a particular firm, can the firm pursue the judge while the firm has a case before the judge?  No, the judge should not.


5. Political Activity (this is thorny)--cir ct. judges in MD are elected after they serve the 

term in which they were appointed by the gov.  In most judicial elections, there are no opponents.  Where it becomes an issue is when an atty wants to run for judgeship, and so does the incumbent judge.  Sitting judges can have his/her name and picture listed on literature going out to paper.  However, Judges cannot campaign in person, nor can they personally receive money.  Judges running for re-election can receive money from committees organized by members of that bar so that the judge does not know who is making the contributions.

HYPO: you're a sitting Cir ct judge up for re-election, you are not well known, and there are some well-known attys running against you.  An atty comes to you and says she is going to organize a committee to campaign for you, and you win.  Does that affect you if they try a case before you?  It's permissible.

There is a judicial committee on ethics that advises judges on whether or not to recuse themselves from a case.  Rule 16-814--Code of Conduct for judicial appointees (covers anyone working for the court).  A judge should not accept an individual loan from a member of the bar in her juris.

Judge only needs to be aware of her immediate family's financial interests in a case in considering whether or not to recuse hersefl--not extended family (ie. neice, aunt, etc.).  It's left to the judge as to whether or not she should recuse herself.  Judges should only be members of organizations if they are charitable or furthering legal education.  A judge cannot rule based on her personal opinions.   Judges cannot ask experts to write a judicial opinion, but judges can consult experts to get general info on a subject matter with which they are not familiar.  Lawyers can make negative comments publicly about bad judges (1st Amend rt), but the comments must be factually based, or lawyer could be reprimanded.  Judges shall not voluntarily be character witnesses unless subpoenaed or compelled.


6. 


7.

REVIEW

An atty for a corp represents the corp and only has a duty to the corp--not individuals (BOD).  If the atty feels the officers are doing something that will hurt the corp, the atty should notify supervisors in the corp.  If they decide not to do anything, the atty should maybe go to the consumer protection agency (if atty knows officers are making decisions to manufacture clothes for babies that catch on fire)--this is a last resort.  House/retained counsel should not represent officers in controversial matters.  Lawyers can be members of BOD of a corp for which they are attys, but it's dangerous.  It's better to be on the BOD of a corp for which you are not an atty.

Attys cannot correspond directly w/ represented parties.  Attys in corp litigation must separate mngmt group from employees--can't talk to mngmt, but can talk to employees unless employee is a party.  

Lawyers can't participate in fraud.  Nothing on exam on judicial ethics or ch 5.  Exam: 3 hours; --keep each question separate in blue books.  

1st Q (25 pts; A worth 15, B worth 10) Meredith v. Rubin--criminal lawyer handling evidence); 

2nd Q--55pts--A-G; A/5 pts--revealing adverse facts (no duty) v. law (affirmative duty)--B/5pts when do you have to reveal what a criminal defense 

client tells you and how do you handle physical evidence that may come into your possession--advising client, past perjury, etc; C/5pts--documents; D/5pts--who has control of bar--gen assembly or ct of appeals; E/5pts--separation of bars in diff juris; F/15 pts--rt of lawyer not to put a lying client/witness on the stand--what are circum in which you can refuse to do so; G/10 pts--question on advertising; 

3rd Q (20 pts total) A & B--10 pts each on conflict of interest). 

Can bring in case book--look at case, rules, and our notes.

Don't repeat rule in answer.

Short answer Qs--some have right & wrong answers; some have several possible answers--just 

make a good argument

**look at commentaries to rules

REVIEW:

Maryland has adopted Meredith ruling on handling physical evidence (bullets in woman's purse that lawyer took out of purse)--MD considers that receiving physical evidence from client.  Meredith ct said that if you take evidence and remove it from its location, you have a duty to turn it over to the gov't and tell the gov't where you found it b/c you removed it from its location and client did not give it to atty. If they had rec'd wallet directly from client, they still had to turn it over, but did not have to reveal how they got it b/c client gave it to them.  If attys had just looked in garbage can and seen wallet, but not disturbed it, lawyers would not have to reveal evidence or its location.  He'll only ask us absurd questions on exam.

OBSTRUCTION OF JUSTIC ISSUE CENTERS AROUND HOW ATTY RECEIVES EVIDENCE

People v. Bell--lawyers went down well and saw victim's bodies, but attys did not move or touch the bodies, so no duty to reveal evidence to gov't b/c attys just inspected it and did not disturb or remove evidence or take away gov'ts oppy to find it.

IF YOU RECEIVE EVIDENCE DIRECTLY FROM CLIENT (CLIENT GAVE IT TO YOU), YOU HAVE TO TURN IT OVER TO GOV'T, BUT DO NOT HAVE TO REVEAL HOW YOU GOT IT B/C ATTY/CLIENT PRIVILEGE.

IF YOU GO TO WHERE EVIDENCE IS, AND ATTY PICKS IT UP, ATTY HAS TO TURN IT OVER AND SAY FROM WHAT LOCATION SHE GOT IT (IF ATTY TAKES IT FROM CLIENT, ATTY MUST REVEAL LOCATION)

In Re Ryder--atty must always turn evidence over to gov't no matter how atty got it.  Issue is when atty must reveal how atty got it/location.  If client gave it to atty, it's covered by atty/client privilege.

Candor to Tribunal Rule--Atty doesn't have to reveal adverse facts, but must reveal adverse law.

In civil cases, attys can't let a client commit perjury, and must correct record.  In criminal cases, b/c of 6th Amend, if atty can't w/draw from case, most cts allow client to perjure himself in a narrative fashion w/o his atty getting punished, so long as atty makes record which is certified and sealed by clerk that she tried to convince client not to perjure himself, but he did anyway.

What do you do when you think a witness in a criminal case will commit perjury?  The atty has the absolute rt not to call a witness; if she calls a witness when she has good reason to believe the witness will commit perjury to help the D, the lawyer can be charged w/ suborning perjury if the lawyer calls the witness b/c the atty controls who is called as a witness.  If D/client insists atty call the perjuring witness, lawyer should file motion to w/draw from case due to acute diff b/w atty and client, but atty has ultimate say in which witnesses get called.  Of course, client can always fire lawyer.  Judges usu only allow client to fire counsel once in the same trial.  If you're allowed to w/draw from a case due to client wanting to call perjured witness, and you later find out that new atty calls witness, do you have a duty to reveal, or are you violating lawyer/client privilege?  It's a thorny issue.

Who has control of bar?  Md Ct of Appeals.  Occasionally, gen assembly get involved (plane crash, advertising), and there are statutes.  MD Ct App has issued rules of court to cover the statutes.   Const issue--can gen assembly determine who can practice law and determine what is practice of law?  No, only high cts of the states can.

LOOK AT RULE 1.7 AND ITS COMMENTARY--WILL BE ON EXAM.  ALSO CHECK OUT 1.8 AND 1.9--focus is if you leave firm A and go to firm B, and firm B is suing a client of firm A--is it in a substantially related manner in which firm A had/is representing that client?  If so, the lawyer who has joined B is out of case, and imputation of 1.10 means firm B is also out of it.  Presumption is that every atty in firm has lawyer/client privileged info of every client in the firm.   Second presumption is that it's been passed on to all lawyers in atty's new firm B.  If it's not substantially related, atty can rebut the two presumptions.  Modern judges consider whether it's substantially related.  If not, judges look at seniority of atty when she left firm A.  Then, judges look at atty's position in firm A.  The higher the atty's position (partner), the harder it is to rebut presumption.  You can't sue an existing client for anything.  (IBM case--one of lawyers at IBM's gen counsel office would pass on business to an atty friend of his at a firm.  The firm was retained to sue IBM in an antitrust suit.  IBM didn't know its gen counsel had been passing on business to this firm.  IBM filed motion to disqualify firm from case b/c can't sue an existing client--regardless of whether it's substantially related or accidental.)  1.10 Imputation Concept is that if lawyer acquired by firm B had lawyer/client info on someone being sued by that firm, firm B will generally have to be disqualified.  Imputation does not happen if the conflict is predicated on H in firm B suing a client of W in firm A.

If client gives you smoking gun document/evidence, but it hasn't been subpoenaed yet (but there is a criminal investigation going on, or you know one will be started soon), you have no current duty to turn it over--but you can't destroy it or allow it to be destroyed.  You have to assume the other side knows the document exists.   

