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JURISPRUDENCE

Prof. Quint – Fall 2002
I.  Civil Disobedience

A. Primarily an American construct

Early instances included those refusing to return runaway slaves thus violating the Fugitive Slave Act

B. Distinguishing civil disobedience from other acts
A law that violates the Constitution is invalid and, therefore, not a law(and, it’s okay to violate that law as the objectionable law is in fact, illegal

C. Defined
· Non-violent protest

· Against a valid law (whether it be just or unjust)

· Not revolutionary—working within the governmental body/system

· A public act—which brings focus to the issue (moral question, “Shall I obey?)

· Arrest/Sanction—must be willing to go to jail

D.  Examples

· Civil Rights Era:  Fourteenth Amendment applied to the states and therefore any state refusing to provide public accommodation to blacks was in violation of the Constitution

· Civilly disobedient knows there is a punishment and is willing to accept the punishment.  This is important because he/she is working within civil society in an attempt to bring about change which shows an acceptance of the legitimacy of the government.

E. Spectrum of Protest

	Legal 

Protest
	Civil 

Disobedience
	Revolution & Resistance

	Least Radical<-----------------------------------------(Most Radical


(1) Kinds of Disobedience

· Persuasive
· Illegality used to draw attention to the wrong

· Moral force of suffering with persuade (Ghandi)
· Force to confront the issue using non-violent means
· Political or moral---Rawls best articulates persuasion via the political arguments he makes.  Civil disobedients are calling leaders back to the basic principles of the system.  Morally persuasive disobedience (like MLK) tends to be conducted by people who are oppressed.  The moral force of the suffering will appeal to the moral senses of those in power.
· Non-persuasive
· Coercion

· The disobedient have made it too difficult

· Conscientious objectors
(2) Sources of Civil Disobedience:

1. Martin Luther King, Letter from Birmingham Jail
· Reason(injustice

· Four basic steps in a nonviolent campaign:

a. Collection of facts to determine whether injustices exist

b. Negotiation

c. Self-purification(ask self, “Are you able to accept blows without retaliating?  Are you able to go to jail?”

d. Direct action(seeks to create such a crisis and foster such a tension that a community which has consistently refused to negotiate if forced to confront the issue

2. Henry David Thoreau, Civil Disobedience
· the classic defense of conscience above unjust law. One must not support an immoral law and can protest by, for example, not paying taxes that implement it, or refusing to obey it and accepting a jail term. This appeals to the conscience of others and so begins a social movement.

3. Plato, Apology and Crito
· Socrates  stuck strictly to his ideals of legality and justice under severe pressure, once under the democracy, when he was alone in opposing an unconstitutional proposal, and once under the tyrannical regime which briefly ousted the democracy at the end of the Peloponnesian War, when he refused an order to participate in the arrest (and subsequent death) of an innocent man. None the less, his association with notorious anti-democrats, especially Alcibiades and Plato's relatives Critias and Charmides, led to his accusation after the restoration of the democracy on vague charges of impiety and corruption of the young, and to his condemnation to death. The events of his trial and its aftermath are immortalized in three of Plato's works, the Apology, an idealized version of his defence at his trial, Crito , which gives his reasons for refusing to take the opportunity (which was apparently available) of escape from prison and subsequent exile, and Phaedo , a moving re-creation of his final hours, containing first a Platonic treatise on the philosophy of life, death, and immortality and then a depiction of the ideal philosophic death.

II. The Natural Law Tradition

A. Saint Thomas Aquinas, Summa Theologica
1. Question 90—Of the Essence of Law

· Law is something pertaining to reason; an intellectual process directed at some end/purpose

· Law is ordained to the common good

· Making of law belongs to the whole people or the authority who has are of the whole people

2. Definition of law-( “Thus from the four preceding articles, the definition of law may be gathered; and it is nothing else than an ordinance of reason for the common good, made by him who has care of the community, and promulgated.” (p. 137)  In order for the law to have force it must be promulgated (announced publicly).

3. Question 91—Of the Various Kinds of Law

4. Eternal Law---from God the ruler; it’s Supreme

5. Natural Law—“nothing more than the rational creature’s participation of the eternal law.”  Natural law comes from the divine/eternal light.  “The light of natural reason, whereby we discern what is good or what is evil, which is the function of natural law, is nothing else than an imprint on us of the Divine light.” (p. 139).  Given my God—innate sense of good and evil

6. Human Law—temporal.  Human law is derived from human reason--“the knowledge that is not imparted on us by nature.” (p. 140).  

7. Divine Law—“man should be directed to his end by a law given by God.” (p. 142).  Morality(”human law could not sufficiently curb and direct interior acts; and it was necessary for this purpose that a Divine law should supervene.” (p. 142).  Scriptures(tells you how to get to Heaven.

4. Question 92—Of the Effects of Law

· To make man good-(“A law is nothing else than a dictate of reason in the ruler by whom his subjects are governed.” (p. 145).  Law = Virtue = Good.  “But every law aims at being obeyed by those who are subject to it.  Consequently it is evident that the proper effect of law is to lead its subjects to their proper virtue; and since virtue is that which makes it s subject good, it follows that the proper effect of law is to make those to whom it is given, good. . .” (Id.).

· Punish-(”And it is fear of punishment that law makes use of in order to ensure obedience: in which respect punishment is an effect of law.” (p. 147).  

5. Question 93—Of the Eternal Law

2. It is imprinted in us(”No one can know the eternal law, as it is itself, except the blessed who see God in His Essence….For every knowledge of truth is a kind of reflection and participation of the eternal law. . .” (p. 149).

6. Question 94—Of the Natural Law

· “Man has a natural inclination to know the truth about God, and to live in society: and in this respect, whatever pertains to this inclination belongs to the natural law; for instances, to shun ignorance, to avoid offending those among whom one has to live, etc.” (p. 157). 

· You can never really get rid of certain natural law though they can be blotted out temporarily (like passion).

7. Question 95—Of Human Law

· Is it useful for laws to be framed by men?—Yes, because they must be imposed by force/coercion because virtuous people will follow the law due to their being virtuous; however, a non-virtuous persons needs the threat of punishment to stay in check.

· Is every human law derived from natural law?—Yes, otherwise it is no law at all

· Is Isidore’s division of human laws appropriate?—Yes, positive/human law is divided into the law of nations and civil law.  International law; law among nations; treaties and customs—like Article 1 ß 10 of the Constitution.  “The law of nations is indeed, in some way, natural to man, in so far as he is a reasonable being, because it is derived from the natural law by way of a conclusion that is not very remote from its premises.” (p. 169).

8. Question 96—Of the Power of Human Laws

1. Should laws be framed to suit the community rather than the individual?—Yes, “Law would be of no use if it did not extend further than one single act.” (p. 171).  The use of law comes from their ability to be applied to many things.  “Laws should be made to suit the majority of instances.” (p. 170).

2. Should/Can human law repress all vices?—No, “Wherefore human laws do not forbid all vices, from which the virtuous abstain, but only the more grievous vices, from which it is possible for the majority to abstain.”(p. 172).

3. Does human law bind a man in conscience?  Only if that law is just.  A law is unjust when burdens are imposed unequally on the community, although with a view to the common good.”  (p. 175)  “A law that is not just, seems to be no law at all.”  Martin Luther King(law unjust because not conducive to the common good.  Civil disobedience—“Wherefore neither in such matters is man bound to obey the law, provided he avoid scandal or inflicting a more grievous hurt.” (p. 175).

9. Question 97—Of Change in Laws

1. Should human law be changed in any way?—Yes, as man’s condition changes so too should law change.  
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· John M. Finnis, Natural Law and Natural Rights
· What is Natural law?

· A set of basic principals (basic human goods) which indicate the basic forms of human flourishings: Life, knowledge, play, aesthetic experience, friendship, practical reasonableness and religion.

· The basic principals/human goods are achievable only through community with other humans, and community requires some legal system to exist and flourish.  

· No eternal law to refer to

· Looks into the nature of human beings rather than to a Divine source like Aquinas.  

· Does not come from God but from human nature.

· It does not change because it is inherent in the nature of human beings.

· Definition of law:  

Law “refers primarily to rules made, in accordance with regulative legal rules, by a determinate and effective authority (itself identified and standard, constituted as an institution by legal rules) for a ‘complete’ community, and buttressed by sanctions in accordance with the rule-guided stipulations of adjudicative institutions, this ensemble of rules and institutions being directed to reasonably resolve any of the community’s coordination problems (and to ratifying, tolerating, regulating, or overriding co-ordination solutions from any other institutions or sources of norms) for the common good of that community, according to a manner and form itself adapted to that common good by features of specificity, minimization of arbitrariness, and maintenance of a quality of reciprocity between the subjects of the law both among themselves and in their relations with the lawful authorities.” (p. 194).

· Finnis concerned with defining natural law and not recounting other peoples’ theories of what is natural law.

· The Basic Principals:

· Knowledge(not a belief but rather knowledge is truth.  The value of knowledge/truth becomes obvious only to those who have experienced the urge to question.

· Life(corresponds to the drive for self-preservation, and includes every aspect of vitality which puts a human being in good shape for self-determination. (p. 203).

· Play(activities which have no point beyond the performance itself which is enjoyed for its own sake. (p. 204).

· Aesthetic experience(Does not involve an action like “play” but rather is a valued experience found in the creation and/or active appreciation of some work of significant and satisfying form. (p. 204).

· Sociability (friendship)(ranges from its weakest form which is a minimum peace and harmony between men, to its strongest form which is the flowering of full friendship. (p. 204).

· Practical reasonableness(in a positive sense, it involves that one seeks to bring an intelligent and reasonable order into one’s own actions and habits and practical attitudes.  This value is complex and involves freedom and reason, integrity and authenticity.  (p. 205).

· Religion(the ability to question the origins of cosmic order.

· The Common Good(Definition goes beyond utilitarianism to mean “a set of conditions which enables the members of a community to attain for themselves reasonable objectives, or to realize reasonably for themselves the value(s), for the sake of which they have reason to collaborate with each other (positively and/or negatively) in a community.” (p. 209).  This definition does not assert that the members of the community must all have the same values or objectives.  It implies only that there be some set of conditions which needs to be obtained if each of the members is to attain his own objectives.

· Law and Coercion(”There is the need of the actually or potentially recalcitrant to be given palpable incentive to abide by the law when appeals to the reasonableness of sustaining the common good fail to move.  And there is the need to give the law-abiding the encouragement of knowing that they are not being abandoned to the mercies of criminals, that the lawless are not being left to the peaceful enjoyment of ill-gotten gains, and that to comply with the law is not to be a mere sucker: for without this support and assurance the indispensable cooperation of the law-abiding is not likely to be continued.” (p. 211).  “Punishment seeks to restore the distributively just balance of advantages between the criminal and the law-abiding.” (p. 212).

· Lon L. Fuller, The Morality of Law
1. Procedural natural law view

2. Used the long metaphors

3. Enumerated the consequences of the failure to make law.  Legal rules will fail if:

· Failure to achieve rules—issues decided on an ad hoc basis

· The rules are not publicized

· Abusive, retroactive legislation

· Rules are not understandable

· Contradictory rules are enacted

· The rules require conduct beyond the powers of the affected party

· The rules are changed so often that the subject cannot orient himself accordingly

· Lack of congruence between stated rules and actual administration of the rules.

4. Social contract theory—reciprocity

Natural law overview:

· Something about the nature of human beings leads to considerations of the limits of law humans make.  

· Law is an artifact of human will.

I. Natural Rights Philosophy

Generally: 

· Closer to natural law view than human law/positivism

· Law/just law must conform to certain criteria that lie outside of human will

· Locke—17th century, influenced by individualism—there are some rights you cannot give away; rights prevail

· Focus is on the rights that arise from the state of nature

· Nature(Natural rights(Man(Law(State

· Natural rights law not distinct from natural law

· Seeks to establish the central place of the individual in the state.

· The focus of natural rights philosophy is on what the state must refrain from doing with respect to the individual, and more recently, on what the state must do for the individual

· Generally secular

· Social contract(    Belief that political  structures and the legitimacy of the state derive from an (explicit or implicit) agreement by individual human beings to surrender (some or all of) their private rights in order to secure the protection and stability of an effective social organization or government. Distinct versions of social contract theory were proposed by Locke and Rawls

A. John Locke, The Second Treatise of Government
1. Man is born into a state of nature—nature of society and nature of government

2. Law of nature(man to preserve life, liberty and his estate

3. Natural law allows you to defend and to punish—but it creates inconveniences because on man being judge in his own case

4. Civil society(achieved when individuals unite into one body and have a common established law and judicature to appeal to, with authority to decide controversies between them, and to punish offenders.

5. Perfect state of nature(no common appeal and the individual serves as judge for himself and executioner.

6. Political order(follow the will of the majority

7. Commonwealth(occurs when the individual leaves the state of nature to come together to set down punishment and law.

8. Absolute monarchy inconsistent with civil society

9. Of the beginning of political societies:

a. Man consents to the bonds of civil society when he agrees to join and unite into a community

b. The community is one body, with a power to act as one body, which is only by the will and determination of the majority.

c. “The act of the majority passes for the act of the whole, and of course determines; as having by the law of nature and reason, the power of the whole.” (p. 244).

d. “And thus every man, by consenting with others to make one body politic under one government, puts himself under an obligation to every one of that society to submit to the determination of the majority, and to be concluded by it.” (p. 245).

e. Political societies all begin from a voluntary union, and the mutual agreement of men freely acting in the choice of their governors and forms of government.

f. The beginning of political society depends upon the consent of the individuals, to join into, and make one society.

g. What shall be understood to be a sufficient declaration of a man’s consent to make him subject to the laws of any government?

1. Express consent(when man expressly consents to enter into any society, thus making him a perfect member of that society and a subject of that government

2. Tacit consent(occurs when man has possessions, or enjoyment of any part of the dominions of any government and is therefore obliged to obedience to the laws of that government.  

10. Man gives up freedom to subject himself to the dominion and control of government because in the state of nature he hath such a right yet the enjoyment of it is very uncertain, and constantly exposed to the invasion of others.  (p. 255).

11. “The great and chief end, therefore, of men’s uniting into commonwealths, and putting themselves under government, is the preservation of their property.” (id.)

12. Separation of Powers:

· Legislature(most important though limited in its powers; it is bound to govern by established standing laws, promulgated and known to the people, and not by extemporary decrees.

· Judiciary(power to punish and to decide controversies

· Executive(bound to execute the laws

13. Extent of power of the Legislature:

a. Cannot be absolute or arbitrary

b. Cannot assume to itself a power to rule by extemporary, arbitrary decrees, but is bound to dispense justice, and to decide the rights of the subject, by promulgated, standing laws, and know authorized judges

c. Cannot take from any man part of his property without his own consent—however, it may have the power to make laws for the regulating of property

d. Cannot transfer the power to making laws to any other hands:  for it being but a delegated power from the people, they who have it cannot pass it over to others

14. Extent of executive/federative power:

a. Cannot go beyond its powers or it will go beyond the law

b. It requires the force of the society for its power to exercise law

c. Cannot place the force of the commonwealth in distinct hands

d. Should have the power to mitigate the severity of the law, and pardon some offenders

e. Prerogative(latitude left to the executive power, to do many things of choice which the laws do not prescribe.

f. Separate from legislature

15. Dissolution of Government

a. If legislature altered than government dissolved.

b. When executive neglects/abandons his charge so that the laws already made can no longer be put into execution

c. Government dissolved if legislature/executive acts contrary to society’s trust.

d. Rebellion happens when people are made miserable, and find themselves exposed to the ill usage of arbitrary power

e. Declaration of Independence language: “But if a long train of abuses, prevarications, and artifices, all tending the same way, make the design visible to the people, and they cannot but feel what they lie under, and see whither they are going; it is not to be wondered, that they should then rouse themselves, and endeavor to put the rule into such hands which may secure to them the ends for which government was at first erected.” (p. 278).

B. John Rawls, A Veil of Ignorance: A Theory of Justice
1. Social contract theorist

2. Justice should equal fairness

3. “The guiding idea is that the principles of justice for the basic structure of society are the object of the original agreement

4. Veil of ignorance important as a means of preventing bias in the formation of society

5. In the original state of nature no one knows his place in society, his class position or social status, nor does any one know his fortune in the distribution of natural assets and abilities, his intelligence, strength and the like…The principles f justice are chosen behind a veil of ignorance.  This ensures that no one is advantaged or disadvantaged in the choice of principles by the outcome of natural chance or the contingency of social circumstances.” (p. 307).

6. The principles of justice are a result of a fair agreement or bargain.

7. Justice as fairness = Choice of first principles or a conception of justice which is to regulate all subsequent criticisms and reform of institutions(then, a Constitution and a Legislature are chosen to enact laws, all in accordance with the principles of justice initially agreed upon.

8. The principles of justice are thought of as arising from an original agreement in a situation of equality.

9. Rawls believes that the principle of utility is incompatible with the concept of social cooperation because it appears to be inconsistent with the idea of reciprocity implicit in the notion of a well-ordered society.  Why would a rational man accept a basic structure of government just because it maximizes the sum of advantages for the whole irrespective of its effects on his rights and interests?

10. Persons in the original position would choose the two following principles of justice:

a. Equality in the assignment of basic rights and duties

b. Social and economic inequalities (wealth, authority) are just only if they result in compensating benefits for everyone, and in particular for the least advantaged members of society.

c. “Once we decide to look for a conception of justice that nullifies the accidents of natural endowment and the contingencies of social circumstance as counters in quest for political and economic advantage, we are led to these principles.  They express the result of leaving aside those aspects of the social world that seem arbitrary from a moral point of view.” (p. 309).

11. Justice as fairness, like other contract views, consists of two parts: an interpretation of the initial situation and of the problem of choice posed there, and a set of principles which, it is argued, would be agreed to.

12. Justice as fairness is a contract theory(thus, if the principles of justice are the outcome of an agreement, citizens have a knowledge of the principles that others follow.

13. The aim of the contract approach is to establish that taken together they impose significant bounds on acceptable principles of justice.

14. “Thus it seems reasonable and generally acceptable that no on should be advantaged or disadvantaged by natural fortune of social circumstance in the choice of principles.”

15. The original position(the initial status quo.

16. The Two Principles of Justice (chosen in the original position):

· Each person is to have an equal right to the most extensive basic liberty compatible with a similar liberty for others.  

· Social and economic inequalities are to be arranged so that they are both reasonably expected to be to everyone’s advantage, and attached to positions and offices open to all (THE DIFFERNCE PRINCIPLE).

17. The Principles of Justice apply to the basic structure of society and are to govern the assignment of rights and duties and to regulate the distribution of social and economic advantages.

18. The basic liberties of citizens are political liberty (the right to vote and to be eligible for public office) together with freedom of speech and assembly; liberty of conscience and freedom of thought; freedom of the person along with the right to hold (personal) property; and freedom from arbitrary arrest and seizure as defined by the concept of the rule of law.  (p. 314).

19. All social values—liberty, opportunity, income and wealth, and the bases of self-respect—are to be distributed equally unless an unequal distribution of any, or all, of these values is to everyone’s advantage.

20. Injustice, then, is simply inequalities that are not to the benefit of all.

21. In justice as fairness, men agree to share one another’s fate.  In designing institutions they undertake to avail themselves of the accidents of nature and social circumstances only when doing so is for the common benefit.  The two principles are a fair way of meeting the arbitrariness of fortune; and while no doubt imperfect in other ways, the institutions which satisfy these principles are just.” (p.322).

22. Rawls—the welfare state

23. Rejected utilitarianism

24. Rawls’ original position not a state of nature but instead a particular liberal-democratic vision.

III. Legal Positivism

Generally: Legal positivists are interested in separating law from morality; and law from non-law or invalid law.  They are concerned primarily with form and structure rather than the law’s moral and social content.

A. John Austin, The Province of Jurisprudence Determined
· Generally, law is a rule laid down for the guidance of an intelligent being by an intelligent being having power over him.

· Positive law is the appropriate matter of jurisprudence

· Rejects natural law and instead calls such law or rules Divine law or the law of God.

· Law is a product of human will

· Law should be apart from moral views

· Law should/can be made by humans

· Every law is a command

· A law is a command which obliges a person or persons, and obliges generally to acts or forbearances of a class.

· Laws, commands impose a duty or and obligation

· Punishment is the resulting liability if duty/obligation/command is disregarded.

· Generality v. Specificity in law making(if too specific than probably not law

· The sovereign is the giver of the command

· Citizens of an independent political society are the receivers of the command

· Imperfect laws are the laws which are not commands yet fall within the province of jurisprudence.

· Absolute law(laws that merely create a duty 

· Every law conferring a right is imperative

· Every law conferring a right imposes expressly or tacitly a relative duty or a duty correlating with the right.  

· Positive law styled customary (and all positive law made judicially) is established by the established by the state directly or circuitously, and, therefore, in imperative

· The only laws which are not imperative, and which belong tot he subject-matter of jurisprudence are—

· Declaratory laws, or laws explaining the import of existing positive law;

· Laws abrogating or repealing existing positive law;

· Imperfect laws, or laws of imperfect obligation

· Divine law(laws set by God to his human creatures

· Positive law(laws set by men as political superiors, or by men, as private persons, in pursuance of legal rights

· Positive morality(laws set by men to other men which are not actually laws but rather opinions in regard to human conduct(no sanction if you disobey (International law).

· The bulk of the given society are obedient or submissive to a determinate and common superior/sovereign

· Political society formed when the bulk of its members submit to a common superior

· All the individuals or aggregates composing a sovereign number are subject to the supreme body of which they are component parts.

· An unconstitutional act(is inconsistent with some given principle or maxim: that the given supreme government has expressly adopted the principle, or at least has habitually observed it

· Sovereign(independent of legal obligation and limits

· The breach of the law is unconstitutional, inasmuch as the violated law regards the constitution of the state.  The breach of law is also illegal, in as much as the violated law may be enforced by judicial procedure.

· If the sovereign body affected to issue a command which it is not empowered to issue by its constitutional share in the sovereignty, its unconstitutional command would not be legally binding, and disobedience to that command would therefore not be illegal.

· A legal right is created by the law/command imposed by the sovereign

· Common weal is important

· Common weal is the greatest good(utility principle.

· Political liberty must yield greatest happiness

· Government ought to exist for the furtherance of the common weal

· The rights which a government confers ought to be conferred and imposed for the advancement of the common weal, or with view to the aggregate happiness of all the members of society. (p. 629)

· Government ought to confer such rights on its subjects as general utility commends, and impose such relative duties as are necessary tot he enjoyment of those rights; and it should impose such absolute duties as tend to promote the good f the political community at large.

· Political/civil liberty is coupled with a legal right to it(consequently, political liberty is fostered by political restraint.

· Political liberties exist along side legal restraints(meaning, in order for me to enjoy my political liberty, legal duties/restraints on others must be imposed on my fellow citizens by the sovereign government.

· Every supreme government is free from legal restraints

· A free government is a democratic or popular government

· Every legal right is the creature of a positive law and it answers to a relative duty imposed by that positive law

· To every legal right there are three parties:

· The sovereign government which sets the positive law, and through which confers a legal right and relative duty

· The person or persons on whom the right is conferred

· The person or persons on whom the duty is imposed, or to whom the positive law is set or directed.

· An act which the government has a right to do is an act which is generally useful

· The proper purpose or end of a sovereign political government is the greatest possible advancement of human happiness.

· Consent of the people important(every government continues through the consent of the people

· Austin’s legal theory is premised on the command/sanction notion(that law arises from the sovereign/subject relationship

· The majority of the subjects must be in a state of habitual obedience to the commands of the sovereign

· To Austin, what makes power-conferring rule relevant is that they result in the issuance of commands backed by sanctions

B. Hans Kelsen—Pure Theory, General Theory of Law and State: Nomodynamics
· Kelsen rejected both natural law theory and legal positivism

· Legitimacy of social legislation traced back to a fundamental ground rule or norm.

· Justice(A principle guaranteeing the happiness of all citizens, into a social order that protects interests socially recognized by the majority as worthy of being protected.

· Pure theory of law attempts to eliminate form the object of description everything that is not strictly law

· Pure theory attempts to disentangle the notions of law and justice

· As a positivist, Kelsen believes that law is law(this is different from natural law theorists (Aquinas, etc.) who believe that an unjust law is not law (resulting in civil disobedience)

· Justice or social happiness is the satisfaction of certain needs recognized by the law giver as needs “worthy” of being met.

· Justice separate from law/pure theory

· System of norms

· Norms are either valid or invalid

· Static norm system(Natural law is an example.  Go back to the basic norm for content and you will be able to derive the general norms (General/Basic(Particular(Ultimate).  Derived from intellectual operation; people “ought” to behave as the norm prescribes.

· Dynamic system of norms(The basic norm gives ability to create particular norms.  The basic norm tells you how law/norms are to be made.  This system sets forth a procedure for creating law/norms.  It is a legal order.  By process/delegation other norms are created.  Legal norms can have any kind of content.  They are valid because they were created according to a definite rule within a valid legal order.  Legal order:  Basic norm--(Particular norms.

· General norms are presupposed and created by custom or legislation.

· Norms are valid because they are presupposed—not because they are facts.

· The basic norm (like the Constitution) cannot be derived from a superior norm and it is the fundamental rule all other norms of the system follow.

· Legal order(The basic norm of the legal order is that one ought to behave as the individuals who laid down the first Constitution have ordained.  The Constitution is presupposed to be a binding legal norm.

· The Principle of Legitimacy(legal norms are valid as long as they have not been invalidated in the way in which the legal order itself determines.  Each legal norm gives the procedure for amendment/suppression of legal norms.

· When a legal order changes(the reason for the validity of a new legal order/basic norm/Constitution is the validity of the new Constitution.  It is never the Constitution that merely changes but the entire legal order that is changed by a revolution.

· Efficacy of the entire legal order is a necessary condition for the validity of every single norm of the order

· Custom can be given legal effect(law that has its origins in custom can be part of the legal system/system of norms.

· There are two systems of basic norms in the US(Federal (the Constitution) and State (individual state constitutions).

· This is like Austin in that he talks about habitual disobedience

· Legislation is the creation of general norms

· Legal norms regulate human behavior

· It is a legal norm only if it purports to regulate human behavior, and if it regulates human behavior by providing an act of coercion as sanction

· Law and morality are different(law is a coercive order that attempts to bring about certain behavior by attaching to the opposite behavior a socially organized coercive act, whereas morals is a social order without such sanctions.

C. H.L.A. Hart, The Concept of Law: Law as the Union of Primary and Secondary Rules
· Not all law is command

· Some laws provide for procedures and not command for sanctions for violation (like administrative law)

· Hart is a positivist(meaning, whatever has been determined to be law is law

· Hart criticizes Austin’s command theory because it does not take into account those laws which do not carry a sanction

· Hart believes that laws develop from an internal point of view(from an understanding of obligation

· Demand to conform + social pressure = Obligation

· If society only had rules of obligation (like command theory) there could be:

1. Uncertainty(the remedy for which is the rule of recognition which provides a method (like Kelsen’s basic norm) to find the primary rules of recognition

2. Rules would be static(the remedy for which would be the rule of change which empowers individuals to introduce new primary rules

3. Inefficacy(the remedy for which would be the rule of adjudication which would empower judicial bodies to make authoritative determinations on a particular occasion as to whether a primary rule has been broken

· Rule of recognition(Primary Rules(Secondary rules

· Whatever is recognized as being a law following the procedures set-down in the rule of recognition is law

· Union of primary and secondary rules is most important

II. Reform Jurisprudence

A. Oliver Wendell Holmes, The Path of the Law
· Shift in focus

· Writers we’ve read before struggled with the question of what is law?  Law either a product of human will or it was something determined by Divine decree or nature

· Holmes writes about how law ought to be made(he already assumes that law can be made(no strong echoes of natural law

· Law is a prediction of what the courts will do

· Law is the following of logical form(mechanical jurisprudence

· Rules ought to be judged relative to their social value.  The social end ought to determine the development of the law

· Utilitarian

