
I. Freedom of Speech Defined

A. What is First Amendment Speech:

1. Communicative Expression

a. Words or actions are governed by the First Amendment when they are intended “to convey a particularized message . . . 

b. and the likelihood [is] great that the message [will] be understood by those who [view] it.”  Spence v. Washington, 418 U.S. 405, 410-11 (1974); Texas v. Johnson, 194, 196.

c. That message need not be articulated; dance is a Constitutionally-protected medium of expression, if the dance conveys a message.  Schad v. Borough of Mount Ephraim, 452 U.S. 61, 66 (1981).  

2. Examples

a. Burning a flag, or a draft card convey the ‘speaker’s’ feelings about the things represented by the symbols.  

b. Video games have been considered First Amendment speech.  Wilson v. Midway Games, Inc., 198 F. Supp. 2d 167, __, 2002 U.S. Dist. LEXIS 6070, *16 (2002); James v. Meow Media, Inc., 300 F.3d 683, 695 (2002); David B. Goroff, The First Amendment Side Effects of Curing Pac-Man Fever, 84 Colum. L. Rev. 744 (1984) (arguing that video games are First Amendment speech because of their communicative impact on players)

c. Domain names may be protected speech when the name itself communicates an idea.  Bally Total Fitness Holding Corp. v. Faber, 29 F. Supp. 2d 1161 (C.D. Cal. 1998) (use of “ballysucks” in the defendant’s domain name was protected speech under the First Amendment and therefore constituted a fair use of the trademark of Bally Total Fitness).

B. What is a law targeting Speech:

1. Laws of General Application:

a. Laws targeting the action, rather than the speech.  Arcara v. Cloud Books, 216 (1986) (closing a bookstore for violating prostitution laws just fine); but see, Minneapolis Star & Tribune v. Minnesota, 216 (1983) (striking a tax on the bulk sale of newsprint and newsink as singling out the press for special taxation).

b. Court may not examine closely whether the law was intended to target speech if the law facially does not target speech.  O’Brien, 185.

c. Where communicative actions are mixed with conduct, the First Amendment governs the expression of ideas, but usually does not restrict state action in relation to the non-communicative elements of the speaker’s action.  Compare O’Brien, 185 (upholding state regulation banning all burning of draft cards) with Texas v. Johnson, 194 (striking down a law punishing “disrespectful” treatment of the flag because it punished the communicative content of the action and suggesting that enforcement of a law prohibiting public fires would not implicate constitutional rights).

2. Time, Place and Manner Restrictions

a. Restraints on the physical characteristics not the content characteristics of the speech; no leaflets, picketing, noise above x decibels, etc.

b. Generally justified because the government does not discriminate among content or viewpoint through these regulations.  [Equal protection connection?]

c. Something that appears to be a “place” (height) restriction may actually unconstitutionally effect “communicative impact.”  Lorillard Tobacco Co. v. Reilly, Supp. 15, 20.

3. Laws targeting content

a. Most speech regulations are content regulations.

b. Government may not suppress discussion of a single issue but permit discussion of other, similar issues.  Chicago Police Dept. v. Mosley, 388 (gov’t may not exclude all picketing but union picketing).

c. However, laws selecting speech based on their content, but targeting the speech because of the non-speech effects are treated as TPM restrictions.  Paris Adult Theatres, 114 (near-complete ban of adult theatres permitted because of crime “naturally associated” with such establishments).  “[T]he Court has recognized that this kind of regulation, though called content neutral, occupies a kind of limbo between full-blown content-based restrictions and regulations that apply without any reference to the substance of what is said.”  Los Angeles v. Alameda Books, Supp., 13.

4. Laws targeting viewpoint

a. Government may not endorse one side of a discussion (i.e., “abortion is bad”).  Kingsley Int’l Pictures v. Regents, 108 (New York may not ban display of Lady Chatterley’s Lover because it portrays adultery as “desirable, acceptable or proper patterns of behavior.”).

b. Government may not single out speech because it dislikes the manner used or the intent behind the expression (i.e., “you may only say nice things about this subject”).  RAV v. St. Paul, 292; Texas v. Johnson, 194 (only “offensive” flag burning prohibited); Boos v. Barry, 234 (law prohibiting signs that would tend to bring a nearby embassy into “public odium” or “public disrepute”). 

5. Prior Restraints

a. “Stricter scrutiny” review – presumptively invalid where based on content. 

b. Licensing restraints:

i. There must be statutory standards by which a permit or license is granted or withheld.  Lovell v. Griffith, 309 (statute requiring only “permission of the City Manager” invalid).

ii. Licensing standards must be based on non-content factors – time, place, noise, etc.  If so, permitted under TPM standards.  E.g., Ward v. Rock Against Racism, 387; Clark v. Community for Creative Nonviolence, 208; Lee v. Int’l Society for Krishna Consciousness, 392.

c. Injunctions:

i. “It is the chief purpose of the [first amendment] to prevent previous restraints on publication.”  Near v. Minnesota, 312.

ii. Permitted only in “exceptional cases”.  Near v. Minnesota, 312, 313.  Executive’s assertion that there exists a national security issue is not sufficient to meet the necessary burden. New York Times v. United States, 329 (Pentagon Papers).

d. If injunction or licensing requirement violated, there is a presumption that the action/speech was validly proscribable.  The collateral bar rule generally prevents challenge to the sanctions, There is a suggestion that the collateral bar rule would not apply if the court lacked jurisdiction, if the injunction was “transparently invalid or had only a frivolous pretense to validity.”  Walker v. Birmingham, 315, 316.  Collateral bar rule may not bar defense to contempt charges on the basis of free speech if appeal of injunction was procedurally unavailable until after opportunity to speak had passed.

C. Hierarchy of Speech and Speech Values

1. Political Speech

a. Open marketplace:  “Debate on public issues should be uninhibited, robust and wide open, and that it may well include vehement, caustic, and sometimes unpleasantly sharp attacks on government and public officials.”  N.Y. Times v. Sullivan, 55, 56.

b. Speech is necessary to police government excesses:  “that the greatest menace to freedom is an inert people; that public discussion is a political duty.”  Whitney v. California, 21, 24 (Brandeis, J. concurring).  “It is as much his duty to criticize as it is the official’s duty to administer.”  Sullivan, 55, 59.

2. “Other speech”

a. Speech may be protected due to its literary and/or artistic merit – the listener has a right to hear the information conveyed.  Miller v. California, 119, 121.

b. Expressive mode of speech may be protected – the speaker has a right to select the message and its mode:  “Surely the State has no right to cleanse the public debate to the point where it is grammatically palatable to the most squeamish among us.”  “[M]uch linguistic expression serves a dual communicative function: it conveys not only ideas capable of relatively precise, detach explication, but otherwise inexpressible emotions as well.  Cohen v. California, 142, 146.

c. This speech is protected as a fourteenth amendment fundamental right – restrictions subject to fourteenth amendment strict scrutiny.  E.g., Lee v. Int’l Society for Krishna Consciousness, 392, 398 (Kennedy, J. concurring).

3. Commercial Speech:

a. A verbal act – the act of advertising and promoting?

b. The “particular consumer’s interest in the free flow of commercial information . . . may be as keen, if not keener by far, than his interest in the day’s most urgent political debate.”  Virginia State Board of Pharmacy, 248, 249.

c. Free commercial speech promotes capitalism and an efficient free market.  Va Pharmacy, 250.

d. Provided a “limited measure of protection, commensurate with its subordinate position in the scale of First Amendment values.”  Ohralik v. Ohio State Bar, 259, 260.

e. It may be important to allow commercial speech to prevent the government from manipulating the market by suppressing information about a product.  44 Liquormart, 265, 272 (Thomas, J. concurring).

4. “Unprotected” speech

a. Words “which by their very utterance inflict injury or tend to incite an immediate breach of the peace.  Such utterances are no essential part of any exposition of ideas, and are of such slight social value as a step to truth that any benefit that may be derived from them is clearly outweighed by the social interest in order and morality.”  Chaplinsky v. New Hampshire, 136.

b. These words, as categories, have been judicially determined to be (a) actions rather than expressions, and (b) categorically more harmful than valuable.  See, Masses Publishing Co. v. Patten, 8 (Words are not only the keys of persuasion but the triggers of action”).

c. However, the First Amendment does not protect people, it restricts the government.  Thus, “[t]he government may not regulate use based on hostility – or favoritism – towards the underlying message expressed.”  R.A.V. v. St. Paul, 290, 292.  Regulation of “unprotected speech” is prohibited if there is a “realistic possibility that official suppression of ideas is afoot.”  Id., 294.

II. Regulating Speech because it Causes Harm

A. Speech that advocates harm.

1. Advocating overthrow of the government

a. Directed to

i. Subjective intent of the speaker; where the threat is to punish one lawful action rather than the desired one, it is not directed to incite lawless action.  NAACP v. Claiborne Hardware, 48, n. c. (1982) (threat to harm strikebreakers not punishable).
ii. Intent must be both to cause the proscribed result, and to cause such result “imminently”

b. Inciting or producing

i. “Mere advocacy” or “abstract teaching of the moral propriety or even moral necessity” is not incitement.  Brandenburg, 43, 45.

ii. Perhaps a requirement of preparatory steps, similar to criminal conspiracy.  “The wide difference between advocacy and incitement, between preparation and attempt, between assembling and conspiracy, must be borne in mind.”  Whitney, 21, 25 (Brandeis, J., concurring).

c. Imminent lawless action

i. Preventing lawless action is a “compelling governmental purpose.”

ii. “Imminent” is that action that could not be prohibited otherwise (“counterspeech”).  Whitney, 12, 25 (Brandeis, J., concurring) (“no danger flowing from speech can be deemed clear and present, unless the incidence of the evil apprehended is so imminent that it may befall before there is opportunity for full discussion.”).  Thus, the law is narrowly tailored to suppress speech only if the harm cannot be prevented in another manner.

iii. Imminent is sooner than “later that day,” Hess v. Indiana, 47 (1973).
d. And is likely to produce such action.  (If harm is unlikely, there is no government need to regulate.)

2. Advocating non-political criminal action:  

a. Teaching methods of murder with knowledge that they are likely to be relied on is actionable.  Rice v. The Paladin Enterprises, 128 F.3d 233 (4th Cir. 1997) (finding that publisher “aided and abetted,” analogizing knowing publication to teaching methods of terror, sabotage).

b. Advocacy of violent action is punishable only if it “authorized, ratified, or directly threatened acts of violence.”  NAACP v. Claiborne Hardware, 48, n. c; Planned Parent of the Columbia v. American Coalition of Life, 244 F.3d 1007 (9th Cir. 2001) (“mere encouragement” is protected).

c. Distinction is not whether the crime is “political” but whether the government is punishing a speaker for opposing the government itself.

B. False speech:  Libel

1. Public figures

a. Limits on state imposition of liability.  N.Y. Times & Co. v. Sullivan, 55 (1964).

i. Statement made with “actual malice” – knowingly false or made with reckless disregard for truthfulness.

ii. Clear and convincing proof of malice.

iii. Because public figures have assumed the risk of criticism; because the citizen has a duty to criticize and thus should be as protected from liability in the exercise of that duty as the official is in the exercise of his own duty; because the first amendment requires that speakers have “breathing space” to freely express their political ideas.

iv. Limitation applies to anything that might touch on an official’s fitness for office (i.e., Monica) rather than just the official’s conduct and actions in the course of sanctioned duties.  Monitor Patriot Co. v. Roy, 68 (1971).

b. Who is a public figure

i. A single individual.  Beauharnais v. Illinois, 50.

ii. Libel must be directed at the individual explicitly, not implicitly by attacking something within the individual’s control.  Sullivan, 55.

iii. An individual with “pervasive fame or notoriety,” Gertz, 70, 75.

iv. Extended to all public figures because “public opinion may be the only instrument by which society can attempt to influence their conduct.”  Curtis Pub. Co. v. Butts, 69.

c. Limited purpose public figures.

i. Examination of the nature and extent of the individual’s fame.  One who “voluntarily injects himself or is drawn into a particular public controversy and thereby becomes a public figure for a limited range of issues.”  Gertz, 70, 75; Time v. Firestone, 80 (one who has “thrust themselves to the forefront of particular public controversies in order to influence the resolution of the issues involved.”).

ii. The firestone family may be public figures with respect to their company, but not with respect to their divorces.  Time v. Firestone, 80.

iii. Individuals involuntarily the subject of publicity found to be public figures (barring their suit for portrayal in false light).  Time v. Hill, 82.

2. Private figures/public topics

a. Limits on tort actions:

i. No strict liability actions for libel,

ii. Punitive or presumed damages available only after showing of actual malice.

b. A private figure “has relinquished no part of his interest in the protection of his own good name, and consequently he has a more compelling call on the courts for redress of injury inflicted by defamatory falsehood.”  Gertz v Robert Welch, Inc., 70, 73 (1974).

3. Private figures/private topics:  Dun & Bradstreet v. Greenmoss Builders, 274 (1985).
a. Punitive damages allowed for libel of private people on a matter of purely private concern.

b. Less need to give “breathing room.”

c. “public concern” determined “by the expression’s “content, form and context.”  Greenmoss, 274, 275 (small company’s credit report is not a public concern).

4. Other torts:  Intentional Infliction of Emotional Distress; Invasion of Privacy.

a. Truthful speech

i. May be more protected than false speech.  In Time v. Hill, Court applied actual malice standard for suit for portrayal in a false light “not through blind application of New York Times, . . . but only upon consideration fo the factors which arise in the particular context of the application of the New York statute in cases involving private individuals.”  83.  

ii. “Whether imposing liability on appellant . . . serves ‘a need to further a state interest of the highest order.’”  Florida Star v. B.J.F., 88 (1989).  Where regulation interferes with the public’s ability to obtain truthful information concerning a matter of public significance, it may be very difficult to impose liability.  Where another means of preventing harm exists (like actually not disclosing the information) the law will likely not be sufficiently “narrowly tailored.”

b. False speech:  

i. Generally regulated like libel.  Hustler v. Falwell, 85 (1988).

ii. Is intentional infliction of emotional distress “words which by their very utterance inflict injury”?  Chaplinsky, 136.

iii. In this situation there is a need to permit statements that insult without “actual malice” relating to falsity, regardless of intent to harm.

C. Fighting Words

1. What men of common intelligence would understand would be words likely to cause an average addressee to fight.  Chaplinsky v. New Hampshire, 136, 137 (1942).
a. Does not require that a fight actually occur, only that the words are such that a normal person would be likely to fight.

b. Words addressed to hostile audiences are frequently likely to cause a riot or fight and thus become fighting words.  Such words are not punishable unless they create a clear and present danger of a riot, or other truly dangerous behavior.  Danger of “public inconvenience, annoyance, or unrest” is not a sufficient interest.  Terminiello v. Chicago, 138 (1949).

2. Categorically:

a. Generally, words that are likely to cause the addressee to fight are words that are directed to incite or produce imminent lawless action.  The speaker may not actually intend to cause harm, but an ordinary speaker must reasonably expect that harm will result.

b. Profanity is not categorically unprotected, but must be evaluated under the individual circumstances to determine whether it is likely to cause harm.  Cohen v. California, 142 (1971).

D. Obscenity

1. “Ordinary” obscenity

a. Not protected, because it does not have “even the slightest redeeming social importance.”  Roth v. United States, 103, 104.  

i. Under this theory, obscenity is thus that pornography that has no redeeming features.

ii. Is something “without social importance” because the judge/jury doesn’t like/agree with the message?  Or because it exchanges no ideas?  But see, Stanley v. Georgia, 112 (“The line between the transmission of ideas and mere entertainment is much too elusive for this Court to draw, if indeed such a line can be drawn at all.”).
b. Not protected because it may harm unwilling viewers or cause crime.  Paris Adult Theatre v. Slaton, 114 (1973).

i. Legislature may be able to determine that viewing certain material has “a corrupting and debasing impact leading to antisocial behavior.”  Paris Adult Theatre, 114, 116.

ii. Legislature is entitled to determine that unwilling viewers will be harmed by the obscenity.

c. Most obscenity may be viewed in the home without penalty.  Stanley v. Georgia, 112 (1969).

2. Obscenity is that which:  Miller v. California, 119, 121 (1973).
a. The average person applying contemporary community (adult – Pincus v. US, 124 n. f) standards would find that:

b. The work, taken as a whole appeals to the prurient interest;

i. Prurient:  “Itching, longing, uneasy with desire or longing; of persons having itching, morbid or lascivious longings; of desire, curiosity, or propensity, lewd.”  Roth, 103, 105, n. 20.  Restated by the Court:  “a shameful or morbid interest in nudity, sex, or excretion, and if it goes substantially beyond customary limits of candor in description or representation of such matters.”  Id.
ii. Note, the whole work must be prurient, not merely one scene.

c. The work depicts or describes sexual conduct in a patently offensive way;

d. The offensive conduct is specifically defined by the applicable state law; and

e. The work, taken as a whole, lacks serious literary, artistic, political, or scientific value.  [Evaluated on a national standard.  Pope v. Illinois, 130 (1987).]

3. Child pornography

a. Defined:  works that visually depict sexual conduct by children below a specified age.  New York v. Ferber, 149, 152 (1982).

i. Law must define specific prohibited sexual acts.  Presumably, such acts must also be illegal to perform.

ii. Material need not be “prurient,” and it need not be judged as a whole.

b. Additional regulation permitted because its creation actually harms children.

c. Pornography involving digitized children subject to ordinary obscenity standards, because it does not actually harm children.  Ashcroft v. Free Speech Coalition, Supp., 2 (2002).

III. Regulation of the functional aspects of speech:

A. Speech Acts

1. “Unrelated to the suppression of free expression.”  United States v. O’Brien, 185 (1968).
a. Otherwise known as content-neutral.

b. Law is generally required only to be facially content-neutral.  Compare, O’Brien, 185 (prohibiting all negligent destruction of draft cards) with Texas v. Johnson, 194 (1989) (prohibiting only offensive flagburning).

2. “Narrowly drawn to further a substantial governmental interest.”  Clark v. Community for Creative Nonviolence, 208, 209 (1984).
a. Interest generally only need be constitutional and not related to expressive message.

b. Restriction must “leave open ample alternative channels for communication.”  CCNV, 208, 209.

c. Narrowest possible tailoring not required.  CCNV, 208, 211 (rejection lower court’s argument that restriction was unconstitutional because a less speech-restrictive alternative existed).

B. Commercial Speech

1. What is commercial speech:

a. Message purely price, availability and quality of speaker’s product.  Virginia State Board of Pharmacy v. Virginia Citizens Consumer Council, 248 (1976).

b. Proposal for a commercial transaction.

2. Truthful and not Misleading Speech:

a. About a lawful activity:  

i. Advertising an illegal or impossible task is inherently misleading.

ii. E.g., Lawyers may not advertise contingency fee criminal representation if prohibited by local ethical rules.

b. Regulation must directly advance a substantial governmental interest.  Central Hudson Gas & Electric v. Public Serv. Comm’n of New York, 264, 265 (1980).

i. A reason is required.  Cincinnati v. Discovery Network, 263 (1993) (“low value” of commercial speech insufficient alone to justify refusal to license sidewalk newsracks).

ii. Court may decide to examine justification to determine whether it is actually served by the regulation.  44 Liquormart v. Rhode Island, 265, 267 (1996) (“the State has presented no evidence to suggest that its speech prohibit will significantly [achieve its stated goal].”).  There must be a “reasonable fit” between the goal and the regulation.  Lorillard Tobacco Co. v. Reilly, Supp. 15, 17 - 18 (2001).

iii. No special freedom to regulate vice products.  44 Liquormart, 265, 270.  If the State can manage to ban the product, then all advertising would be prohibited.

iv. E.g., state may prohibit in-person attorney solicitation.  Ohralik v. Ohio State Bar, 259 (1978).

3. False or deceptive commercial speech may be categorically prohibited.

C. Regulation of correlative secondary effects:

1. Criteria for regulation:  Young v. American Mini Theatres, 221 (1976).  
a. Does not select based on message of regulated speech.

b. Not a total suppression

c. May make content-based classifications within categories of speakers:  

i. “We hold that the State may legitimately use the content of these materials as the basis for placing them in a different classification from other motion pictures.”  American Mini Theatres, 221, 225.

ii. Provided the classification is designed to serve a substantial governmental interest.  Renton v. Playtime Theatres, 229 (1986).

d. Regulation is justified by government interest in preventing the identified harm.

2. Policy:

a. Level of protection depends on the content of the speech.

b. As long as there is no viewpoint discrimination and no complete suppression of the speech, discriminatory placement regulations may be permitted.

c. Where primary concern is not with suppressing the speech based on its content, risk of suppression of disfavored ideas is lessened.

D. TPM regulation within public fora

1. What is a public forum:  International Society for Krishna Consciousness v. Lee, 392 (1992).
a. “Traditional:”  A place in which the public has historically gathered to speak – streets & parks.

b. “Designated:”  

i. A place the government has (explicitly) made available for public speech, or a place the Government has opened to the public that has a principal purpose of “promoting the free exchange of ideas.”  Lee, 395.

ii. Kennedy would argue that a public forum is a place that the government has actually made available, and is not inconsistent with public speech.  “If the objective, physical characteristics of the property at issue and the actual public access and uses which have been permitted by the government indicate that expressive activity would be appropriate and compatible with those uses, the property is a public forum.”  Lee, 399 (Kennedy, J., concurring).

2. Content-neutral regulation within the fora:  Ward v. Rock Against Racism, 387 (1989).
a. Justified without reference to the content of the regulated speech,

i. Time, place, noise, non-communicative activity, etc.  If so, permitted under TPM standards.  E.g., Ward v. Rock Against Racism, 387; Clark v. Community for Creative Nonviolence, 208; Lee v. Int’l Society for Krishna Consciousness, 392.

ii. Otherwise, regulation must pass appropriate speech-content scrutiny.

b. Narrowly tailored to serve a significant government interest

i. Consideration of forum’s characteristics may be relevant to the “significance.”  Heffron v. International Society for Krishna Consciousness, 397 (1981).

ii. “[I]t need not be the least-restrictive or least-intrusive means of doing so.  Rather, the requirement of narrow tailoring is satisfied ‘so long as the regulation promotes a substantial government interest that would be achieved less effectively absent the regulation,” but may not “burden substantially more speech than is necessary to further the government’s legitimate interests.”  Rock Against Racism, 387 – 88.

iii. “Consistent with the government’s interest in preserving the property for the use to which it is lawfully dedicated.”  Lee, 397 (O’Connor, J., concurring).

c. Leave open ample alternative channels for communication of the information.

i. Complete prohibition on traditional speech activities prohibited.  Schneider v. New Jersey, 385 (1939) (state may not prohibit leafleting).

ii. Equal licensing fees are usually fine, so long as they do not make it economically impossible to use the forum.  Forsyth County v. The Nationalist Movement, 387 (1992).

3. Equal Access:  

a. Government may not select particular persons or particular messages to exclude from the fora.  Chicago Police Department v. Mosley, 388.

b. Unless the targeted person or speech is inconsistent with the purposes of the forum.

c. Access restrictions must be made on a case-by-case basis, using non-content standards.  Mosley, 389; Lovell v. Griffith, 309 (1939) (statute requiring only “permission of the City Manager” invalid).

4. Regulation in nonpublic fora

a. Reasonable, and

b. Not an effort to suppress the speaker’s activity due to disagreement with the speaker’s view.  Lee, 394.
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