· Hearsay Defined

· A statement, other than one made by the declarant while testifying at the trial or hearing, offered into evidence to prove the truth of the matter asserted.

· A statement,

· A statement is an expository or declarative expression.  It is not an interrogatory, imperative or exclamation, unless the question/order/exclamation contains expository elements.

· A statement may be non-verbal if intended to express an idea.  

· An action may be intended to express a fact or idea.  (e.g. pointing to identify, nodding, etc.)

· If the declarant acted based on a belief in the existence of a condition, the action may be a statement of that condition, depending on the strength of the inference.

· A “statement” that would occur without witnesses is not intended to assert anything.

· Made by a person, and

· Offered to prove the truth it asserts.

· Legally operative language is officially not offered to prove the truth of the assertion:  

· The relevant issue is whether the statement was made, not the intent of the speaker, because the language changes the legal relationship between the speaker and the listener. 

· Because the subjective intent of the speaker is not relevant, there is no need to cross-examine to determine subjective veracity and/or perception.

· Statements may be offered for an inference of a material fact:  

· An imperative statement may be offered to establish agency, or an interrogatory offered to show the declarant’s lack of knowledge.  

· Prior statements used only to impeach credibility are not hearsay because they are admissible only on the witness’ credibility and not for their truth.

· Statutory Exclusions

· Prior Statements by witnesses are not hearsay if the witness’ prior statement is:

· Inconsistent with witness’ current testimony and made under oath.

· Declarant must be available for current cross-examination but the hearsay does not require cross-examination or identity of parties.

· Deposition and grand jury testimony is under oath.  Affidavits are not.

· Credible because it is currently subject to cross-examination and was made under oath.

· Consistent with declarant’s testimony and offered to rebut charge of fabrication, influence or motive of declarant.

· Statement must have been made before the improper motive attaches.

· Statement is only admissible to rehabilitate the declarant after allegation of improper motive.  

· Because statement is really used to bolster credibility of the declarant’s testimony and discredit the charge of fabricatoin, it is not really offered for its truth.

· Of identification made after perception.

· The prior identification may be consistent or inconsistent with current testimony.

· Another party may testify to the witness’ prior identification, even if the witness has no current memory of the identification.

· Credible because the declarant’s memory was better when the statement was made and is currently available for cross-examination.

· Party Admissions

· Statements made or adopted

· Party must have “manifested a belief in the truth of the statement” by:

· Failing to deny the statement where denial is appropriate, or

· Agreeing with the statement.

· Silence in a custodial situation is never an admission.

· The adoptive admission must have been heard and understood by the adopting person.

· By a party or an agent of a party, and
· A speaking agent:

· Lawyer, press agent, president of corporation, partner of partnership.

· A speaking agent is always speaking about something within the scope of his or her agency.

· An agent regarding a matter within the scope of his or her agency.

· A co-conspirator in furtherance of the conspiracy:

· A co-conspirator is an agent in the same way a partner is an agent.

· Statements made after the conspiracy is finished are not admissible.

· Statement must advance the objectives of the conspiracy; bragging is not admissible.

· The agent need not have personal knowledge or be available for cross-examination.

· Extrinsic evidence is required for the scope of the agency relationship or conspiracy.

· The existence of the agency is subject to 104(a) review by the judge.

· The statement may be used as some evidence of the agency or conspiracy.

· Offered by an adverse party

· Credible because the party is currently available for cross-examination, and has no real grounds to object.

· Exceptions:  Declarant’s Availability Immaterial

· Present Sense

· Statement must describe or explain current or very recent perception.

· Credible because there is no time for fabrication or failure of memory, and witness of the statement would probably be able to check the truth of the statement.

· Excited Utterance

· There must be an exciting event, 

· The declarant must be excited, and
· The statement must relate to the exciting event, but need not describe it.

· Credible because the excitement prevents conscious fabrication.

· Existing mental or physical condition

· Statement must be about a then-current physical, emotional or mental condition, other than
· Statements about declarant’s then-current memory or belief.

· Except as they relate to the delcarant’s will. 

· These statements are dependent on the declarant’s memory or perception, and are not credible.

· Statement of intent to do something is admissible to establish that the declarant did something: 

· Circumstantial evidence of the future act; intent is not in issue.

· Intent to do something with a third party not admissible to establish the third party’s actions.

· Intent not to do something may be admissible to establish that its occurrence was an accident.

· Credible because statements are not dependent on memory or perception.

· Statements for medical diagnosis

· Made to anyone, provided that they are used to obtain medical diagnosis.

· Made by anyone, for the purpose of obtaining diagnosis.

· May be about current or past symptoms, causation, effect or medical history.

· Credible because people are not likely to lie when seeking medical treatment.

· Past recollection recorded

· Witness is currently testifying, and

· Has no current memory, but

· Witness once had personal knowledge and memory, and

· The record was made or adopted by witness when witness had memory, and

· The witness can testify from current personal knowledge that the record once accurately reflected the witness’ past knowledge.

· Record may be read by the witness but not shown to the jury.

· Credible because memory is not likely to have been inaccurate, the witness can be examined about his or her belief that the record is credible, and there is no better evidence.

Business records & their absence

· The custodian of the records or other qualified person must testify that:

· The document was made or adopted at or near the time of the event,

· By a person with personal knowledge or from information transmitted by a person with knowledge,

· The person transmitting knowledge must have a business duty to report.

· In some cases, the person with personal knowledge may have transmitted the information under another hearsay exception:  e.g. hospital record containing patient’s statement made while seeking diagnosis.

· In the course of a regularly conducted business activity, and

· It was a regular practice to keep such a record.

· The document may be excluded if the method or circumstances of creation indicate untrustworthiness.

· Absence of a record may be admitted for the non-existence of the event, if an adequate search was made.

· The government keeps ‘business records’ however, police reports prohibited under the public records exception are not likely to be admitted as a business record.

· Credible because it is economically inefficient to keep false business records.

· Public records & their absence

· Activities of a public office or agency.

· Admissible in both civil and criminal trials.

· The “business records” of a public office, but do not need to have been made or kept in the course of a regularly conducted activity.

· Matters observed pursuant to a duty to observe and report.

· Police reports are prohibited in any criminal trial, however most judges permit a criminally accused to use such reports.

· Other records might include weather reports, court reporters’ reports, and official letters.

· There must be a chain of personal knowledge/business duty to report.  Records of birth, death, marriage, etc. prepared by a private party and publicly filed may be admitted as public records, but the private party must have had knowledge of the statements in the record, or be qualified before the court as an expert.

· Findings of an investigation conducted pursuant to legal authority.

· Permitted in civil cases or for a criminally accused.

· These reports may contain “factual findings.”  These findings are admissible despite being double hearsay.

· Examples:  Administrative reports and decisions, accident and investigation reports.

· If circumstances indicate untrustworthiness, record is not admissible.

· A witness may lay the foundation, or the records may be certified.

· The absence of a record may be admissible to establish that the proposition does not exist, e.g. that a person does not have a license or permit.

· Credible because the government is trustworthy, it is under a legal duty to be accurate, and better evidence does not exist.

· Others:

· Records of religious organizations

· Marriage, baptismal etc. certificates

· Family records & inscriptions

· Records of and statements in documents affecting an interest in property (filed, not contradicted)

· Statements in ancient documents (20 years, found in a reliable place)

· Market reports & commercial publications  (The phone book)

Learned treatises

· Established as reliable:

· Relied on by expert;

· Regarded as authoritative by expert; or

· Established through judicial notice.

· Shown to an expert: own or opposition’s.

· May only be read, not given to the jury.

· Useful to pass MSJ.

· Reputation about:

· Personal or family history

· Character

· Judgment of previous conviction for purposes other than impeachment:

· Government may not use this exception in a criminal prosecution.

· Crime must be punishable by more than one year’s imprisonment.

· Judgment may come after trial or guilty plea.

· Facts essential to the judgment may be admitted.

· Judgment as to personal, family or general history or boundaries.


· Exceptions:  Declarant Unavailable

· Unavailability

· Can’t or won’t testify or appear,

· Claims privilege, 

· Has completely forgotten, and

· Proponent has made reasonable efforts to procure testimony at trial or deposition.

· Former testimony

· Testimony was under oath, subject to cross examination with a similar motive,

· By the same party or a civil party’s predecessor in interest

· Credible because it was subject to cross-examination and is currently unavailable.

· Statement under belief of impending death

· Declarant reasonably believes that death is imminent,

· The declarant need not die, but must be currently unavailable.  The unavailability need not be related to the belief in death.

· Judge will determine whether the declarant believed that death was imminent under a 104(a) standard.

· Statement concerns the cause or circumstances of death,

· In a civil case or homicide prosecution.

· Credible because people don’t lie in the face of death.

· Statement against interest

· At the time of the statement, it was against the declarant’s penal, pecuniary or proprietary interest,

· Statements against civil interest, either exposing to liability or undermining a claim, generally affect the declarant’s pecuniary or proprietary interest.  However, these statements are always admissible, even if they might affect the declarant’s custody interest in a domestic case, etc.

· Statements against social interest are not admissible.

· Non-inculpatory statements within the general narrative are not admissible.

· If the statement is against one interest, and in favor of another, the judge will weigh the likelihood of truth.

· Such that a person would not have made the statement unless believing it to be true.

· Statements against interest offered to exonerate a criminally accused must be clearly corroborated.

· Credible because people don’t lie against their own interest.

· Statement of personal or family history

· Statements about unavailable declarant’s personal family history, or

· Statements about unavailable declarant’s unavailable relative’s personal family history.

· Forfeiture by wrongdoing:  

· If the opponent of a statement caused the declarant’s unavailability, the statement is admissible.

· “Causation” need not be wrongful.  For example, marrying a witness to enable that witness to claim marital privilege would make their hearsay admissible.


· The Residual Exception

· Equivalent guarantees of trustworthiness.  (Trustworthy)

· Statements specifically excluded by other exceptions are not admissible under this exception.  (Police reports in a criminal case.)

· “Near miss” statements might be admitted, in the discretion of the trial judge:  California admits grand jury testimony of currently unavailable witnesses, despite the inability to cross-examine.

· More reliably, a statement should have some elements of multiple exceptions:  For example, currently unavailable witness vouches for past testimony:  “Adopted” as correct like past recollection recorded, made under oath like prior statements by current witnesses.

· More probative to a “material” fact than other available evidence.  (Necessary)

· Notice.  Rule says a prior to trial.  Judges will frequently permit “reasonable notice.”

· Privilege

· Elements

· Privilege belongs to one party or another.

· May only be waived by the party holding the privilege

· If the subject of the communication is legally in issue, the privilege does not apply.

· Protects communications,

· Intended to be confidential.

· Eavesdropper may testify, but presence of eavesdropper does not destroy the privilege.

· People necessary to provide the service do not destroy the privilege.

· Revealing the content of the communication to a third party destroys the privilege regarding the entire subject matter.

· Relationships

· Attorney-Client:  Privilege is the client’s

· Clergy:  Privilege is the penitent’s

· Marital:  Privilege is the speaker’s

· Psychologist:  Privilege is the patient’s

· Others:  Doctor, Accountant, zillions of others.


· Judicial Notice

· Adjudicative facts:  Those at issue in the litigation.

· Used in lieu of presenting evidence to the factfinder.  

· Facts which are either common knowledge or easily verifiable:  Addresses, locations, telephone numbers, and events in history.

· The intent of the legislature, as it effects the interpretation of a statute, is a legislative fact.

· Appropriate verification:  phone book, atlas, history book, etc.

