Rule 104: Preliminary Questions


	A. Questions of Admissibility, Generally.


		1. all preliminary questions determining the qualification of a person to be a witness, the existence of a privilege, or the admissibility of evidence shall be made by the judge, who will not be bound by the rules of evidence (except those w/ respect to privilege)


		2. Relevancy Conditioned on Fact: 





Rule 105: One way of reducing unfair prejudice is by limiting instructions to the jury.





Rule 401: All Relevant Evidence is admissible





Rule 403: Even though evidence is relevant, it may be excluded if its probative value is Substantially outweighed by the danger of unfair prejudice, confusion of the issues, or misleading the jury, or by considerations of undue delay, waste of time, or needless presentation of cumulative evidence.





Rule 404: Character Evidence Not Admissible to Prove Conduct; Exceptions; Other Crimes


	a. Character evidence generally.  Evidence of a person’s character or a trait of character is not admissible for the purpose of proving action in conformity therewith on a particular occasion, except:


		1. Character of Accused: Evidence of a pertinent trait of character offered by an accused, or by the prosecution to rebut the same;


		2. Character of Victim: Evidence of a pertinent trait of character of the victim of the crime offered by an accused, or by the prosecution to rebut the same, or evidence of a character trait of peacefulness of the victim offered by the prosecution in a homicide case to rebut evidence that the victim was the first aggressor;


 		3. Character of Witness: Evidence of the character of a witness as provided in rules 607, 608, 609


	b. Other crimes, wrongs, or acts.  Evidence of other crimes, wrongs, or acts is not admissible to prove the character of a person in order to show action in conformity therewith.  It may, however, be admissible for other purposes, such as proof of motive, opportunity, intent, preparation, plan, knowledge, identify, or absence of mistake or accident . . . 





Rule 405: Methods of Proving Character


	a. Reputation or Opinion: when character evidence is allowed, proof may be made by testimony as to reputation or in the form of opinion.  On cross-exam, inquiry is allowable into relevant specific instances of conduct.


	b. Specific Incidents of Conduct: in cases where character is an essential element of a charge, claim, or defense, proof may also be made of specific instances of that persons conduct





Rule 406: Habit/Routine Practice


	Evidence of habit of a person, or routine practice of an organization, whether corroborated or not, is relevant to prove that conduct on a particular occasion in conformity w/ the habit.





Rule 407: Subsequent Remedial Measures


	Subsequent Remedial Measures may not be admitted to prove negligence, culpable conduct, or defect, but may be offered for other purposes such as proving ownership or the feasibility of precautionary measures.





Rule 408: Compromise and Offers to Compromise


	Evidence of offering or promising/accepting or offering to accept, a compromise which was disputed is NOT admissible to prove liability for or invalidity of the claim or amount.  Evidence of statements or conduct made during compromise negotiations are not admissible.  This does not exclude evidence otherwise available through discovery, merely because it was also presented in the course of negotiations, or offering the evidence to prove bias, prejudice, etc.





Rule 409: Payment of Medical and Similar Expenses


	Evidence of furnishing or offering or promising to pay medical bills is not admissible to prove liability





Rule 411: Liability Insurance


	Evidence that a person was or was not insured is not admissible upon the issue of fault, but may be admitted as evidence of ownership, agency, bias or prejudice





Rule 501: Privilege


	Privilege shall be governed by the principles of common law, in light of reason and experience





Rule 601: Competency


	Every person is competent





Rule 602: Lack of personal Knowledge


	A witness may not testify to a matter unless evidence is introduced Sufficient to support a finding that the witness has personal knowledge of the matter.  





Rule 607: Impeachment


	Credibility of a witness may be attacked by any party, including the party calling the witness





Rule 608: Evidence of Character and Conduct of Witness


	a. Opinion and reputation evidence of character: credibility of witness may be attacked or supported by evidence of opinion or reputation, but: the evidence may refer only to the character of veracity; and the evidence is admissible only after the witness’s veracity has been attacked


	b. specific instances of conduct: may be admitted for the purpose of attacking/supporting the witness’ credibility, other than convictions of crime (Rule 609), and may not be proved by extrinsic evidence.  They may however, in the discretion of the court, be inquired into on cross-exam.  


– Bias is never collateral, and thus may always be proven by extrinsic evidence





Rule 609: Impeachment by Evidence of Conviction of Crime


	Evidence that a witness Other than the accused has been convicted of a crime, shall be admitted, subject to Rule 403, if the crime was a felony, and evidence that an accused has been convicted of such a crime shall be admitted if the court determines that the probative value of admitting this evidence outweighs its prejudicial effect to the accused, and:


		a. evidence that any witness has been convicted of a crime shall be admitted if it involved dishonesty or false statement regardless of felony status.(crimen falsi crimes)


		b. Convictions from more than ten years since the date of conviction shall not be admitted, unless the judge determines its probative value substantially outweighs its prejudicial effect.





Rule 611: Mode and Order of Interrogation and Presentation


	b. Scope of Cross-exam should be limited to the subject matter of direct


	c. leading questions should not be used on direct EXCEPT:


			Preliminary matters


			Matters not in dispute


			Inconsequential matters


			Witness w/ communication difficulties (v. young, old)


			Forgetful or reluctant witnesses


			Adverse parties


			Hostile witnesses


			Directing witnesses to new matters





Rule 612: Writing used to Refresh Memory [present recollection refreshed]


	a witness may have their recollection refreshed by anything (writing, picture, etc.) that triggers the recollection.  The witness may then testify from refreshed present recollection.


		a. The opposing party is entitled to inspect the object, and cross examine the witness about it and the opposing party may introduce into evidence the thing used to refresh memory





Rule 613: Prior statements of Witnesses


	a. Examining witnesses concerning prior statements: Whether written or not, the statement need not be shown, nor its contents disclosed to the witness at that time, but upon request shall be shown or disclosed to opposing counsel


	b. Extrinsic evidence of prior inconsistent statements: is NOT admissible unless witness is afforded the opportunity to explain or deny (does not apply to party admissions)





Rule 701: Opinion Testimony by Lay Witnesses


	If the witness is not testifying as an expert, the witness’ testimony in the forms of opinion or inferences is limited to those opinions or inferences which are a) rationally based on the perception of the witness and b) helpful to a clear understanding of the witness’ testimony or determination of a fact at issue





Rule 702: Expert Testimony


	If scientific, technical, or otherwise specialized knowledge will assist the trier of fact to understand the evidence, a witness qualified as an expert by knowledge, skill, experience, training, or education may testify thereto in the form of opinion or otherwise





Rule 703: Bases of Opinion Testimony By Experts


	Facts or data in the particular case upon which an expert bases an opinion may be those perceived by or made known to the expert at or before the hearing.  If of a type reasonably relied upon by experts in the particular field in forming opinions upon the subject, the facts/data need not be admissible into evidence.





Rule 704: Opinion on Ultimate Issue


	a. testimony in the form of an opinion otherwise admissible is not objectionable because it embraces an ultimate issue to be decided by the trier of fact.  





Rule 801: Hearsay Definitions


	a. Statement: an oral or written assertion; nonverbal conduct of a person, if it is intended by the person as an assertion


	b. Declarant: a person who makes (or adopts) a statement


	c. Hearsay: a statement, other than one made by the declarant while testifying at the trial, offered to prove the truth of the matter asserted


	d. Statements which are NOT hearsay:


		1. Prior Statements by Witnesses


			The declarant testifies at trial and is subject to cross-exam concerning the statement and the statement is (A) inconsistent w/ the declarant’s testimony and was given under oath subject to the laws of perjury, (B) consistent w/ the declarant’s testimony and is offered to rebut a charge of recent fabrication or improper motive, (C) or is one of identification of a person made after perceiving the person


		2. Admission by party-opponent


			The statement is offered against a party and is (A) the party’s own statement in either an individual or representative capacity (B) a statement of which the party has manifested an adoption or belief in its truth, (C) a statement by a person authorized by the party to make a statement concerning the subject, (D) a statement by the party’s agent or servant concerning a matter within the scope of the agency or employment, made during the existence of that relationship, (E) a statement by a co-conspirator of a party during the course and in the furtherance of the conspiracy.


	


	Statements which are NOT hearsay, because they are not offered for the truth of the assertion offered:


	1. Effect on listener   2. Impeachment    3. Verbal Acts     4. Inferential statements not offered for their proof (“X is the best wife in the world – infers love)





Rule 803: Hearsay Exceptions, Availability of Declarant Immaterial


	1. Present sense Impression: a statement describing or explaining an event or condition made while the declarant was perceiving the event, or immediately just after


	2. Excited Utterance: a statement related to a startling event made while the declarant was under the stress of excitement caused by the event


	3. State of Mind: A statement of the declarant’s then existing state of mind, emotion, sensation, or physical condition, but not including a statement of memory or belief to prove the fact remembered unless it relates to the execution/terms of declarant’s will


	4. Statements made for Medical Diagnosis: For the purposes of medical diagnosis or treatment and describing medical history or past/present symptoms/pain insofar as reasonably pertinent to diagnosis or treatment


	5. Recorded Recollection: A memorandum or record concerning a matter about which a witness once had knowledge but now has insufficient recollection to enable the witness to testify fully and accurately, shown to have been made or adopted by the witness when the matter was fresh in the witness’ memory and to reflect that knowledge correctly.  If admitted, the record may be read into evidence but may not itself be received as an exhibit unless offered by an adverse party.


	6. Business Records: Any report/data/record in any form of acts/conditions/events/opinions/diagnoses, made at or near the time by, or from information transmitted by, a person w/ knowledge, if kept in the course of regularly conducted business, and if it was the regular practice of that business activity to make a report, unless there is reason to indicate lack of trustworthiness.  


	7. Absence of Records: evidence that a matter is not included in the data, kept in accordance to rule 801(b)(6), to prove the nonoccurrence of the matter, if the matter was of the kind of which a report was regularly made and preserved, unless there is an indication of lack of trustworthiness.


	8. Public Records: reports, statements, in any form of public offices/agencies, setting forth (A) the activities of the office/agency, (B) matters observed pursuant to a duty imposed by law as to which matters there was a duty to report [excluding, in criminal cases, matters observed by law enforcement], or (C) 


	9. Records of Vital Statistics: birth, death, marriage, etc.


	10. Absence of public record


	11. Records of Religious organizations: marriage, baptism, annulments, etc.


	12. Marriage, baptismal, etc. certificates


	13. Family Records: genealogies, tombstones, etc


	14. Records affecting an interest in property: purporting to establish an interest in property, if it is a public record


	15. Statements in records affecting an interest in property


	16. Statements in ancient documents: documents from 20years ago or more, authenticated


	17. Market reports, commercial publications


	18. Learned Treatises: To the extent called to the attention of an expert witness upon cross-exam, or relied upon by the expert in direct, statements contained in published treatises, periodicals, or pamphlets on a subject of history, medicine, science or art, established as a reliable authority by the testimony or admission of the expert or by other expert testimony or by judicial notice.  If admitted, statements may be read into evidence but not received as exhibits.


	19. Reputation concerning family


	20. Reputation concerning boundaries or general history


	21. Reputation as to character


	22. Judgement of previous conviction: Evidence of a final judgement, entered after a trial, or upon a plead of guilty (but not a plead of nolo contendere), adjudging a person guilty of a crime punishable by death or imprisonment in excess of one year, to prove any fact essential to sustain the judgement, but not including, when offered by the prosecution in a criminal trial for purposes other than impeachment, judgements against persons other than the excused.


	23. Judgements as to personal, family, or general history or boundaries


	





Rule 804: Hearsay Exceptions, Declarant is Unavailable


	a. Unavailability includes when the declarant:


		1. is exempted by ruling of the court on the ground of privilege


		2. persists in refusing to testify, despite a court order


		3. testifies to lack of memory


		4. is unable to be present or to testify due to death or physical/mental ailment


		5. is absent from the hearing and the proponent of a statement has been unable to procure declarant’s attendance.


	b. Exceptions (admissible)


		1. Former Testimony: given as a witness at another hearing of the same or a different proceeding, or in a deposition taken in compliance w/ the law in course of the same or another proceeding, if the party against whom the testimony is now offered had an opportunity and similar motive to cross-exam


		2. Dying Declarations: in a prosecution for homicide or in a civil action, a statement made by a declarant while believing that the declarant’s death was imminent, concerning the cause or circumstances of what the declarant believed to be impending death


		3. Statement against Interests: a statement which was at the time of its making so far contrary to the declarant’s pecuniary or proprietary interest, or so far tended to subject the declarant to civil or criminal liability or to render invalid a claim by the declarant against another, that a reasonable person would not have made the statement unless believing it to be true.  A statement exposing the declarant to criminal liability while exculpating the accused is not admissible unless corroborating circumstances clearly indicate the trustworthiness.


		4. Statement of personal or family history


		6. Forfeiture by wrongdoing





Rule 806: Attacking and Supporting Credibility of Declarant


	When a hearsay statement (or non-hearsay out of court statement) is admitted, the credibility of the declarant may be attacked, and if attacked may be supported, by any evidence which would be admissible for those purposes if the declarant had testified as a witness.  Evidence of a statement or conduct by the declarant at any time, inconsistent w/ the declarant’s hearsay statement is not subject to any requirement that the declarant must be afforded a chance to deny/explain.  





Rule 807: Residual Exception: 


	A statement not specifically covered by Rule 803/804, but having circumstantial guarantees of trustworthiness, is admissible, if: (A) the statement is material; (B) it is more probative than any other evidence; (C) and the general interests of justice will best be served by admission of the statement.


Rule 901: Requirement of Authentication/Identification


	For real evidence: show the object is unique OR show the object was “made” unique OR show a chain of custody, accounting for the object from the time it was found, until trial


	Self-Authentication: trade inscriptions, public documents, newspapers


	Written Documents:


		call a W who recognizes the handwriting


		call a W who saw the document be written


		call an expert W w/ an undisputed sample of the handwriting


		use Circumstantial evidence (contents known only to X)


	Voice Verification


		call W who knows caller’s voice


		call W who knows voice of who caller says they are


		Outgoing calls: person identifies themselves and it matches listing w/ phone co.
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