Estates & Trusts

Fall ’00 – Monopoli

I. Overview of Estate Planning & Probate
A. Trends / Themes Causing Enormous substantive changes in T&E (mostly tax-driven)

a. Rise of Nonprobate system
(20 years ago was all probate)

i. Non-Probate assets: include all K-ual relationships w/designated beneficiaries: 

1. life insurance, pensions (401k’s that we manage), JTWROS (joint property) which passes outside the will,…

2. Easy passing for nonprobate property

ii. Probate - Stricter rules for the transfer of probate property

1. probate can be more expensive, wasteful, …

iii. Theme - efforts to reconcile (bring together) the 2 systems (living trusts)

b. Level of Formality Required

i. Loosening up formality in response to nonprobate

1. Before – very harsh (tiny thing wrong could throw out entire will)

c. Impact of the Role and Participation of Women in the Law and Society

i. 2000 – 1st year women outnumber men in law schools across the country

ii. Executrix’s were never allowed before (female executors of estates)

iii. Change in approach to whether one can cut one’s spouse out of their will – limits in response to new idea of marriage as a partnership (econ. arrangement)

iv. Changes reflect underlying sociological change – now we have to catch up in our statutes and rules (norms are changing)

d. People living longer – tremendous impact on E&T

i. People using the $ to take care of themselves 1st – not as much to pass on 

1. how do you protect people at the end of their lives to make sure have enough $ left?

2. Must familiarize self w/ different life insurance policies / long-term care insurance policies, etc…

e. Assisted Reproduction 

i. Underlying assumptions of the definition of a child have changed

1. now child can be born after parent’s death (usually father)

2. old rules (child cannot be born 9+ mos. After death of father) don’t fit in today’s world – w/medical technology

ii. divergent notions of family & “who” it should be

iii. we need to make these old statutes fit our new world

f. Internet 

i. Problems w/lack  of information flow (from atty/executor to beneficiaries) (many attys were stealing from the estates)

1. hard for beneficiaries to understand & ask right questions

2. problems of distance (uncle joe in another state…)

ii. Internet shows source of great promise for easing availability of info. (problem is judicial resources – no $ behind technology)

B. Course Overview

a. Note: Look at demographic changes, social changes & see how we take & transform into law/rules; Look at statutory codification; Look at Model probate code (cutting edge – ways to get changes into law – states can adopt all, part, or none)

b. Intestacy

i. Statutory scheme in each state – default system of estate planning

ii. Most people (70%) die intestate – though not necessarily a good thing (see reasons below) & most people don’t want to think about death = put it off.

iii. Limits on Intestacy share – there are a few instances in which you can be bumped out (behavior-based exceptions)

iv. If no relatives, where does estate go? 

c. Testacy

i. Once you reduce things to writing, all sorts of problems – we need rules to help the judges…

ii. Policy concerns – 

1. Evidentiary Problems:

a. Fraud – the testator is dead anyone can come & claim/say what testator wanted

b. Validity of Will - did you have a valid will in the 1st place?

c. Revocation - lasts until revoked (if revoked, was it voluntary?)

2. Extrinsic Evidence:

a. what if it is ambiguous? (question of intent)

b. what if there isn’t enough to go around? 

i. Statutory scheme of abatement – who gets what, seniority, %s… (**EXAM Q – she’ll bequeath $1M and only have $10K left at death)

d. Trusts - Separate legal entities, if created properly (like a corporation)

i. History

ii. How to use trusts to save $ - to pass/minimize estate taxes & probate

1. eg: can minimize tax on $1.2M for H&W who pass on who would otherwise pay $300K in taxes

iii. Charitable Trusts – people giving for tax breaks (& other policy issues)

iv. Living Trusts

1. revocable & irrevocable

2. LT’s - transforms from probate to nonprobate, will NOT avoid estate taxes, just how it gets through the system

e. Ethical Issues  -E&T replete w/ethical problems…

f. Health Care

i. Durable power of attorney, living wills (people want to put down wishes for extraordinary means on paper)
1. The Nouveau Rich Niche – w/instant millionaires, T&E practices moving beyond traditional boundaries – into wealth management (usually seen as more of a service in a firm)

1. shows need to build in flexibility w/ clients – estate planning helps people think about their lives, and what to do w/their cash

2. MD Statutes – (we will use them in this course instead of Uniform Code)

1. E&T different from common law b/c historically didn’t need planning – primogeniture, king owned all property…

3. Long Term Care Insurance   (people living longer)

1. Covers costs (thus ensuring care) & preserves assets

ii. Medicare does not cover nursing homes (what we have for paying SS)

iii. Medicaid does (poverty prog.) - people want to transfer assets to kids to qualify

iv. = long-term care crisis (avg.-$50K/yr.); long-term care insurance (is it worth it?) 

2. The poor & wealthy face fewest dilemmas – middle class hit the hardest

1. Middle class has 3 choices – spend savings, buy long-term care insurance, or go nearly bankrupt to qualify for Medicaid.

2. To qualify for Medicaid, many states require a recipient to spend down to $2,000 in assets with the exception of family home & its contents, a vehicle, a prepaid burial fund and other necessary items.

3. Medicaid Loopholes – Medicaid Estate Planning

1. Reduce client’s assets by transferring them to family members (ethical?)

2. prob. if goes into nursing home w/in 3 years of the transfer

4. Anyone w/at least $25K in annual retirement income & an additional $75K in assets (excluding home & car) should consider purchasing long-term care insurance (expense problems may arise – should have $40-$60 avail.)

5. Hard to talk to clients about long-term care (sensitive subject)

6. Premium prices expected to fall as more employers begin offering group long-term care insurance as part of benefit packages. 

4. Sperm: Man Can Will Samples 

1. Reproductive technology putting pressure on E&T

2. Underlying legal issue – is sperm property? (like the beach house?)

1. Ct: Yes, but different type. 

2. Raises Impt concerns: what do you do when child born 10 years later? When do you close the estate? Used to cut children off 9 mos. after father’s death – but can’t do that in today’s world

5. How to Assure Care for Disabled Children

1. B/c of medical advances, disabled children are living longer (don’t die before parents) 

2. “special-needs” trusts 

1. to pay for extras like good clothing, entertainment, a computer, upgrades in care, etc...must be written so that the child doesn’t own assets or control any portion & must be clear that will only go for expenses that the government won’t provide. (can’t be too general)

2. impt. To secure future & not lose Federal benefits for medical care, housing and other community services.

3. Through a nonprofit organization

II. Introduction to Wills & Trusts   (from reading materials)

a. Estate Planning – planning for the disposition or distribution of your assets upon your death. 3 goals: 

· To make sure your wealth reaches the individuals / organizations you select in the manner which you choose.

· To minimize the effect of Federal or State taxes on your estate

· To allow you to select who will handle various functions on your behalf

b. Components of Your Estate Plan 

· every adult needs a will, a written document which:

1. Outlines how you wish to distribute your wealth / tangible personal property

2. Designates an executor / personal representative who is responsible for taking inventory of your property, preserving your estate, paying creditors and taxes, and disposing of the property among your beneficiaries.

3. Appoints guardians for minor children

· Estate planning can also make arrangements for the accumulation & handling of assets while alive, may involve trusts to support your children until they are of age, to manage assets during and after your lifetime, or shelter your estate from taxes. May also involve gifts o people or charities and insurance.

· Steps:

1. take inventory of your assets (home, jewelry, stocks and bonds, bank accounts, insurance, retirement plans, property). Then take inventory of your debts / liabilities.

2. determine your goals (where $ to go, who serve as children’s guardian,…)

3. Consider tax ramifications of plan

c. If You Die Without a Will (intestate):

1. The Court’s will take control of your estate and distribute according to State’s intestacy statutes.

1. Goes to closest family members

2. you cannot select minor children’s guardian (who will need to petition court for yearly allowance)

3. The court will appoint personal representative of your estate

4. No benefit of tax planning

d. Probate  

1. Uniquely American (in MD – orphan’s court); over the years, jurisdiction has grown to trusts, guardianship, taking care of people who can’t take care of themselves (including testator who is dead) or disables, young…
2. Underlying Concerns:
1. Why are people so concerned where property goes after they die?
1. accumulation of assets
2. not to let the government have it; minimize tax burden
3. control (people can control their kids) & reward good behavior (take care of grandma or…)
4. moral obligation to take care of kids/grandchildren
5. sense of wanting to be remembered / leave a legacy to society (donate wing in hospital…)
2. how can we help people carry out those wishes?
3. Sense of owning individual property
4. We take human desires and transfer them into rules
1. the rules (probate) reflect what most people would want (take care of spouse, children, grandchildren, then back up to parents, siblings)
2. if you don’t want these rules, can opt out & draft a will – otherwise we have the default system in place
5. Intestacy Laws – b/c everyone won’t agree how to divide (people sneak)

6. Creditors care too – want their $, very sophisticated (get paid off 1st) 

7. = why we get the State involved (put State’s power behind your wishes to give assurances)

3. Probate assets are those owned in your own name which require some sort of intervention by the court to determine where the assets should go.

4. Nonprobate Assets are those which transfer automatically to another person on your death

1. Assets held in revocable living trust

2. Assets given outright to your surviving spouse

3. Proceeds of an insurance policy where beneficiaries are named

4. Balances of retirement plans, IRA’s, etc…payable to designated beneficiaries

5. Property owned jointly w/ “right of survivorship” and passes directly to co-owner

6. Portion of community property of surviving spouse

5. Probate involves 2 procedures:

1. 1st - a court determines that your will is your valid and last will

2. 2nd - the court oversees the process of settling your estate:

2. supervise the actions of your personal representative

3. rule on legitimacy of any creditor’s claims 

4. supervise transfer of remaining property to beneficiaries named in your will, or to your heirs if you die w/o a will

5. oversee a guardian’s use of any property which is left to minor children, until they reach adulthood.

e. Avoiding Probate: (through use of inter-vivos trust – you can change/revoke)

1. If you desire privacy; If you own property in more than 1 State; To provide for uninterrupted management of your assets; relief; If you become incompetent

f. Estate and Gift Taxes  - estate taxes are deducted from the assets in your estate, = if you fail to plan for them, your estate could be reduced by federal taxes up to 55%, as well as state inheritance taxes. Tax is based on size and whether your spouse survives you.

1. Federal estate taxes include: property held in your name, ½ the value of property you held jointly w/your spouse, % of value of property you held jointly w/others, face value of your life insurance and retirement plans, property over which you have general appointment.

2. Deductions: 

1. you may deduct from your gross estate the administrative costs of the estate, funeral expenses, the value of debts you owe at the time, and charitable donations. 

2. Marital deduction – allows you to leave any amount of property to your spouse tax free. (will be taxed when passes to children)

3. Gifts: annual exclusion of $10,000 per person, per year w/o being taxed

4. Unified Credit – allows you to leave/give away up to $600,000 free of federal gift or estate taxes in your lifetime or upon death. The $10,000 gift tax does not effect this exemption. (with proper tax planning, up to $1.2 million of an estate can pass to your children tax-free!)

g. Trusts – a legal arrangement through which you give property to a trustee to manage and use for the benefit of whomever you name. 2 types:

1. Testamentary – goes into effect when you die

2. Inter-Vivos – take effect during your lifetime. May be revocable or irrevocable.

3. Common Types of Trusts:

1. Revocable Living Trust – you still receive financial welfare, no probate, you select someone to make decisions on your behalf.

2. Irrevocable Living Trust – transfers ownership of an asset w/o making an outright gift, you receive no income, cannot change trust agreement, asset not considered part of your taxable estate. (can be considered gift or unified credit) (can be used to shelter life insurance policy if you dies 3+ years after transferring policy to trust)

3. Bypass (Family) or Credit Trust – any assets over $600,000 limit go into a testamentary trust which will pass to your children upon death of your spouse (you pass $600,000 tax free not to your children & your spouse to pass tax free $600,000 to your children later)

4. Marital Trust – appoint trustee of your estate w/spouse as sole beneficiary = will qualify for marital deduction. 

4. Other Trusts:
1. QTIP (qualified terminable interest property) Trust – dictates how your property will be distributed upon death of your spouse

2. GRIT (grantor retained income trust) – allows you to transfer assets to a trust and still collect income or use the property for the term of the trust. Often used to “freeze” the value of estate assets for estate-tax purposes. 

3. Minor’s Trust (custodianship) – will hold assets until your children reach age of majority if you & your spouse die

4. Charitable Trusts – 

1. Charitable Remainder Trust - provides you w/an income-tax deduction while the income from the assets goes to you / beneficiary. Upon termination, the charity receives the principle. 

2. Charitable Lead Trust – provides the charity w/the income form your principle, for a certain amount of time, after which the principle passes to your heirs. 

h. Considerations in Estate Planning: see handout pages 20-21

1. Changes to update your estate plan:  (or every 3-5 years)

1. Marital status, ownership or valuable property, birth of a child, tax laws, income or employment status, business ownership, relocation

2. Your will is effective until you change or revoke it. You may alter by executing a new one or by adding a “codicil” (done in same manner as a will). If you make changes by writing on the document itself, you may invalidate the entire will. 

3. Good to use % instead of $ amounts (could change or grow)

4. You generally cannot exclude your spouse completely w/o consent.

Estate – range of assets your client has (usually probate property only)

6. Wrongful Death Statutes – under intestacy statutes

1. Estranged Father wants part of estate (under intestacy statute)

2. Statutes are status-based, not behavior-based. 

7. Judith Hart 

1. (frozen sperm of father) Conceived 3 mos. after Father’s death, Social Security said not the father. Court rules she wins and received SS benefits. Need to change the rules.

III. Inheritance and Relationship: When is a Child Not a Child? Who is a Child?

A. Status-Based System of Inheritance (v. Behavior-Based) 

a. As a lawyer, must “fit” your client into definition of child

b. Other Countries have “Behavior-Based” System – not b/c of “who” you are, but “what” you did (ie: how nice, take care of the person,…)

c. Not always a “just” result – 

i. hypo: Mrs. S comes in w/3 daughters to be in will – leaves to them equally

1. When S dies, new person shows up (D),born out of wedlock & wants to be included, how should court interpret statute? (3 daughters don’t want D included (proven that D is child))

2. Args for D?:

a. Equal Protection Argument - Const. Restricts from treating a class of children differently out-of-wedlock diff than legit.)

b. Social Changes - today we have changed our perspective (social). 

i. Traditionally a child born out of wedlock was socially immoral (shunned); punished the child & child  took from nobody. 

ii. Today – should be treated the same (change in attitude; shouldn’t punish child)

3. Could err on either side of the line = no perfect rule (include all out-of-wedlock or none) – good/bad results depending on the case. (note: convenient to use “class gifts” for drafting so don’t exclude 4th child born after the will drafted)

B.  Children Born Out of Wedlock

a. Lowell v. Kowalski

i. The statutory right of an illegitimate child to inherit from his/her natural parents: OLD RULE:

1. mother – may inherit same as if legitimate

2. father –allows inheritance if either: (a) parental intermarriage and acknowledgement, or (b) an adjudication of paternity.

a. Why so many barriers on fathers side?

i. Fraud – (proof problems) (clear who mom is, not always so clear who the father is). State has an interest in protecting v. fraud

3. here – only the statute is stopping her from inheriting 

ii. Mass. Equal Rights Protection Amendment – If going to use 2 groups, cannot discriminate – Should not be a sex based classification (moms v. dads – suspect class) State requires a high level of justification to treat differently 

iii. = Least Restrictive Alternative ( Knowledge OR adjudication OR intermarriage enough (here had in writing & orally from before) (also minimizes fraud & proof problems) = kids have a realistic chance

iv. MD §1-205. Child.

1. Includes:

a. Legitimate Child, Adopted Child, Illegitimate Child to the extent provided in MD §1-206 – §1-208.

2. Does NOT include:

a. Stepchild, Foster child, Grandchild

v. MD §1-206. Legitimate Child.

1. Marriage of Parents – A child conceived during a marriage is presumed to be the legitimate child of both spouses. 

2. Artificial Insemination – if married = legitimate child of both of them.

vi. MD §1-207. Adopted Child.

1. General Rule – an adopted child shall be treated as a natural child of adopting parents. On adoption the child shall no longer be considered a child of either natural parent except upon adoption by the spouse of the natural parent = still considered child of that natural parent.

2. More than one adoption – considered child of the parent(s) who adopted him/her most recently.

vii. MD §1-208. Illegitimate Child. 
1. Child of his mother – if parents have not participated in marriage = considered child of his mother.

2. Father – if parents have not participated in marriage ceremony = only if:

a. Has been judicially determined to be the father in paternity action;

b. Has acknowledged himself, in writing, to be the father;

c. Has openly and notoriously recognized the child to be his child; or

d. Has subsequently married the mother and has acknowledged himself, orally or in writing, to be the father.

viii. ( Lowell would take

ix. MD §1-209. Issue.
1. absent intention to the contrary, issue means every living lineal descendant except a lineal descendant of a living lineal descendant. 

x. MD §3-107. After-Born Child.
1. A child of the descendent who is conceived before the death of the descendent, but born afterwards shall inherit as if he had been born in the lifetime of the descendent. No other after-born relation may be considered as entitled to distribution in his own right.
b. King v. Commonwealth

i. Facts: Illegitimate child dies, paternal heirs want estate – her father never formally legitimized / formally recognized her. (if heirs don’t get = escheat ( to State). Heirs try to make argument that can’t treat illegitimate child differently…

ii. Ct: policy concern – not talking about the child here (can’t legitimize self), talking about dad’s relatives. Dad had the means of legitimizing the kid, could have taken steps to preserve the legal relationship – didn’t. = Statute which precludes relatives from taking doesn’t bother the Ct. at all.

iii. If maternal side: mom bears burden (usually w/help of her family) – maternal side not precluded from collecting.

iv. Dad can’t legitimize post facto (after death) unless no knowledge of kids existence; kid can try to bring post facto.

v. MD §1-208. Illegitimate Child. (see above)

vi. MD §3-108. Inheritance from Illegitimate Person.

1. Property of an illegitimate person passes in accordance w/ usual rules of intestate succession, except that the father and his relations can inherit only if the person is treated as the child of the father pursuant to §1-208.

vii. – No, heirs would  not take in MD b/c §3-108 req’d dad to do something (under 1-208 – acknowledge in writing, open & notorious…)

c. Estate of Dulles

i. Issue: dispute among 3 grandchildren concerning right of one, born out of wedlock, to receive income from settlor’s trust. (trust w/in a will – testamentary trust)

1. G (born out of wedlock, but acknowledged) – when turns 21, rec’d no income, when her father dies wants to be included b/c “grandchild”

ii. When construing a will – for general term, borrow intestacy default rule. Ct. rules that same standards should apply when grandma doesn’t specify. (G included)

iii. ½ siblings argue that g-ma didn’t specify in & did cut Henry out – G argues that b/c specifically cut Henry out = included her (blood only) & above default rules

iv. MD §1-201 says “in absence of express language to the contrary…” = burden on grandma to exclude (estab. under §1-208 that father is father). You are free to draft whatever you want, but if you don’t specify = will err on side of inclusion.

d. Stepchildren, Foster children, grandchildren: not included = you must take affirmative action to include them. 

C. Adopted Children

a. Policy: people go to such great lengths to adopt - would make sense to include in inheritance scheme = presumed intent. 

i. Historically – no formal adoption (just brought the kid into the family); Today – legal proceeding w/piece of paper (to make legal)

ii. Take child from biological/natural parents & bring into new family – Sociologically, in 50’s, thought important to “cut-off”/sever ties w/natural family to make adoption a true family. Today – more “open adoptions” to including biological family. But the law still mostly reflects this 50’s view of complete severance = child becomes a member of adoptive family up & down line of inheritance.

b. Estate of Holt

i. Issue: whether an adopted child can inherit from her natural grandmother when: (1) the child’s natural father predeceases the grandmother and (2) the adoption occurs subsequent to the natural father’s death but prior to the grandmothers death. 

ii. Holding – No, child cannot inherit b/c:

1. adoption severs the legal rights and privileges b/w the adopted child and the natural parents – all to adopted parents now (only). 

2. otherwise = dual inheritance; T’s adopted parents would be heirs…= neither of which was intended by the legislature.

iii. Policy problem: what if natural grandpa was Bill Gates – new dad would not adopt b/c would cut-off inheritance = deter dad. 

iv. MD. §1-207. Adopted Child. (see above)

v. ( Would not take in MD, can still take from mom. 

c. Estate of Fortney

i. Adult adoption (of a 65-year-old man) = all would go to him under the will  

1. purpose to defeat the remaindermen’s interest & pass property to adoptee b/c no testamentary power to do so. 

2. way of shifting inheritance lines (seen often w/gay couples)

3. adopted adults have same rights as adopted children (any parent/child rel.)

4. Court must follow the plain language of the statute

d. Wheeling Dollar Savings & Trust v. Singer

i. Equitable adoption (v. formal adoption) – equity approach 

1. child brought into family (usu. when young) & treated like member of family = child thinks is adopted, but it turns out when inheritance comes into play – maybe some glitch in adoption, etc…that parents never legally adopted, finished process (child doesn’t have the “piece of paper”)

2. Cts will ‘entertain’ the argument that “no, it doesn’t fit into legal definition, but if treated like a child & the child relied on the fact that they were adopted…equitable argument”. (Ct bending statute to justify derivation)

3. (notes from case) must prove through clear & convincing evidence of adoption. Circumstances:

a. the benefits of love & affection accruing; performances of services by the child; surrender of ties to natural parent; society, companionship, etc..; invalid/ineffectual adoption proceeding; reliance by the adopted person upon existence of adoptive status; representation to all the world that the child is a natural or adopted child; rearing of child from tender from the age of tender years by the adoptive parents.

b. Also evidence can negate: failure of child to perform the duties of an adoptive child; misconduct/abandonment of either adoptive child or parents.  

4. should not be treated any different than formal adoption – has relied and will provide for parents just the same. 

ii. MD: prefer equitable adoption when taking from parents only (not collateral taking). Must have relied on fact adopted & held out to world as adopted. 

e. In re Frederick C. Dumaine

i. Trust made for legitimate grandchildren: She was born out of wedlock (even though acknowledged and her parents later married) & then adopted-out. 

ii. What if grandpa died intestate? (same facts): 1) she is child of dad – acknowledged & parents later married – she could take under §1-208(2),(3),(4) – BUT she was adopted-out of the line of succession = cut-off. Any way to bring back in? probably not unless re-adopt.

iii. Here grandpa said “legitimate” children = adjective & intent that was born in wedlock at the moment of birth. Can’t really construe as any in bloodline whose parent may later marry (intent strong here – the family made dad put her up for adoption in the 1st place).

iv. Usually families see this claim as a nuisance claim & pay the person off, but not here – they fought her to the end.

D. Spouses

a. Spectrum of possibilities:

i. Co-Habitants: doesn’t intend to include inheritance benefits; no intestacy rights = we do not bring w/in ambit of spouse.

ii. Common-Law Spouses: people who live together over a long period of time and who never get marries but hold each other out as husband & wife.

1. some states recognize and becomes a marital relationship if you do this long enough = will plug into phrase “spouse”

2. most states do not recognize – but we give full faith and credit if lived 7 years in a common law state.

iii. People who think they are married: go through the ceremony but have a problem (other person not divorced, person who married you not an official,…any technical problem in the ceremony) = pretty clear supposed spouse would want to confer benefits to spouse.

1. Putative Spouses:  these women thought they were married = unjust not to give them inheritance rights when he died. Multiple putative spouses – tend to use equitable principles like length of time spent. 

iv. Legal Spouse: w/legal piece of paper

b. Aspinall v. McDonnell Douglas Corp.

i. Whether you’re a spouse is critical for inheritance & other benefits:

1. Social security benefits

2. Wrongful death benefits/purposes (tort cares who heirs/spouses are)

ii. Price lived w/appellant & her children for 4 years but never married – she is claiming his estate as left to her in his will. 

iii. held that common law wives had no standing under Cal. wrongful death act

c. Uniform Marriage and Divorce Act: § 209 – “Putative Spouse”

i. Any person who has cohabitated w/another to whom he is not legally married in the good faith belief that he was married to that person is a putative spouse until knowledge of the fact that he is not legally married terminates his status and prevents acquisition of further rights….Rights do not supersede the rights of the legal spouse (if there is one) or other putative spouses, but the court shall apportion property, maintenance, and support rights among the claimants…in the interests of justice. 

1. common law marriage doctrine – best way to do this, but there are others in various states. 

2. absent, the person is denied the economic and status incidents of marriage

3. standard apportionment method – length of time together.

4. designed to: (1) provide legislative foundation for achieving just results provided by the putative spouse doctrine; (2) specifically spell out the rights conferred upon a putative spouse; (3) specifically state when the term of the putative spouse ends; (4) eliminate distinction b/c prohibited (1st cousins) marriages and invalid marriages; (5) provide for equitable apportionment in the case of several putative spouses or a putative spouse and legal spouse.

IV. Intestacy: Where There Isn’t a Will, What’s the Way? – Who takes & How much
A. What’s Wrong With Not Having a Will?

a. Table of Consanguinity: (p.89) Status-Based system of inheritance

i. Need 2 of these tables – one for mother’s line / one for father’s line

ii. Diagrams “how” we hand-out the inheritance – through the line down 1st then where we go from there (back-up to parent’s line & their issue, etc…)

iii. Spouse not included – we bring into line through statute (not blood)

iv. Consanguinity – Degree of blood relationship b/w 2 people. Determines who gets what if one dies w/o a will. Measured in degrees (2 degrees from grandparents).

1. Same direct line = lineal (not bros & sisters) 

2. Any other direction = collateral

b. What Property is being divided up? What property is governed by intestacy?

i. All that is not non-probate (see below).

c. What doesn’t go? Non-Probate Property (k-ual ( goes per agreement, deed, contract)

i. eg: Jointly held property, Life insurance,…

d. “Why a Will and Estate Plan?”: Why should one draft a will?

i. Minimize estate taxes (or even reduce to none)

ii. Guardianship issues for minor children (impt. – otherwise court steps in and decides who gets the kids) – can nominate & then court makes independent evaluation. Will is the only way to do this. Can exclude people through affirmation (if Don’t want someone – give alternate list of guardians). 

iii. Allows you to leave $ to charity
iv. Allows you to create a living will, health care proxy

v. Allows you to disinherit people

vi. Allows you to appoint an Administrator (if no will)  / Executor (if will) – who manages your estate when you’re gone. (a relatively short job – it ends)

vii. Sometimes you can split up the functions (eg: give guardianship to H’s parents, executor to W’s parents,…)

viii. Should educate people on what happens when they are in intestacy & principles.

e. “Have You Made a Will?”  - good marketing tools

B. Who Takes How Much? Relatives and Spouses (Principles)

a. Who Takes?
i. Central Trust Bank v. Stout

1. Testamentary trust (trust in will) of Virginia’s mother (income to Va. during her life); left remainder to Va’s “bodily heirs” upon Va’s death. Ct. technically construed as to apply to her children only. (b/c grandchildren want too)

2. Today we only know potential heirs, can only be measured at your death (= you have a sense of who it will be, but never know) = heirs really take when decedent dies = Kids only.

3. You don’t take if someone above you in line of succession is alive (only if deceased).  Otherwise where would you stop on chart; and $ would get split up too small; kids get when they die; etc…

4. Spouse does not block line of taker (grandkids would get)

ii. Hughes v. Fidelity Bank

1. Facts: 2 levels of potential takers: “to issue of deceased brothers and sisters….in accordance w/laws of descent and distribution (= per intestacy statute)” = Action for false representation that appellees falsely represented to the probate court that they were the only known heirs of the estate of the deceased and consequently appellants (great-grand nieces & nephews) were prevented from receiving notice of the probate proceeding. 

2. Issue: were appellants heirs? need to look at testators intent 

3. common drafting technique to draft “according to laws of intestacy,…” 

4. Holding: Yes, even though under Oklahoma statute (she directed under her will to use it) living “heirs” apply only to the next of kin in equal degree (= nieces & nephews only), this should not preclude her intent that all her “living issue of her deceased brothers and sisters” should take. (should not be taken out of context). Second – b/c fraud just discovered, S of L should not run.

b. How Much?

i. Brice v. Seebeck  : cutting-up the pie
1. Issue: should nephew inherit 1/3 as representative of deceased mother or 1/14 interest along w/13 other grandchildren. (intestate succession or per capita). (all die leaving 14 grandkids – no one at above generation left. Leon wants a 1/3 & other cousins don’t think so… = only if there had been a surviving sibling) (at same degree of kinship, split equally)

2. Holding: per capita unless surviving sibling (none). 

3. Per Capita – if all descendants take equal shares.

a. In general, people take per capita if they’re in the same generation.

4. Per Stirpes – if the share of each descendant is determined by the share his ancestor would have received. 

a. In general, if people are not in the same generation, they take per stirpes.

ii. MD §3-101. Order of Distribution of Net Intestate Estate.
1. everything you don’t dispose of by will goes by intestacy (except non-probate).

iii. MD §3-102. Share of Surviving Spouse.
1. The share of the surviving spouse shall be as provided in this section.

2. If there is a surviving minor child, the share shall be ½. 

3. If there is no surviving minor child, but there is surviving issue, the share shall be the first $15,000 plus ½ of the residue.

4. If there is no surviving issue but a surviving parent, the share shall be the first $15,000 plus ½ the residue.

5. If there is no surviving issue or parent, the share shall be the whole estate.

iv. MD §3-103. Division among Surviving Issue.
1. The net estate, exclusive of the share of the surviving spouse, or the entire net estate if there is not surviving spouse, shall be divided equally among the surviving isse, by representation as defined in §1-210 (per stirpes)

2. Hypo: Widow comes in w/minor child and husband had $1M – what will she get? Who Takes & How Much? (b) W gets ½ and minor child gets ½ (each get $500k). whatever the surviving spouse didn’t get gets divided equally b/w the kids.

a. Why give $500k to a minor kid? Why not give it all to Widow? Most people who draft a will technically disinherit the children b/c the Widow would leave for them, take care of them, etc…Is this a problem? Fulfills obligation of the State for the child, Also if mother is administrator of estate have to account for how spent the $, also what about character of 2nd spouse (an new children when remarry – now new children will get more,…) = child’s interest is protected. 

3. Hypo: what if the kids is not a minor?

a.  §3-102(c) Mom gets 1st $15k + ½ residue (here $507.5K to Widow; $492.5K to kid)

4. Hypo: what if dad had a surviving mother, Widow & adult kid?

a. She won’t take anything – same as above (the kid is blocking her)

5. Hypo: What if no kid – only Widow & Surviving parent: 

a. §3-102(d): Widow gets $507.5k and mother gets $492.5k.

v. Multiple Issue – §3-103  ( §1-210 (Rep. per stirpes)

1. begin to count & dole out per stirpes by right of representation (per kid/per head). (look at 1st generation and cut-up and hand-out)

2. Hypo: see chart in notes (insert here)    ( find the line, then cut the pie (remember spouse too – gets share 1st)

a.                                D

(
         A

B

C

  (    (    (                (
a1   a2   a3              b

b. ABC alive: 

i. A,B,C each get 1/3 (3 pieces b/c 3 living) 

c. C Predeceases (D):

i. A,B each take ½ , C not alive, no issue = not used as counting head

d. B Predeceases:

i. A,B,C generation cut into 3 pieces b/c B has issue then living (=B serves as counting head). 1/3 to A,C,b. b steps up by right of representation if B is dead.  

e. A Predeceases:

i. A,B,C generation cut into 3 pieces. C,B get 1/3 each. A’s 1/3 gets split b/w a1,a2,a3 (1/3 x 1/3 = 1/9 to each a). 

f. A&B Predecease:

i. C gets 1/3. a1,a2,a3 get 1/9 each, b gets 1/3. b/c of by right of representation. 

ii. a’s and b are 1st cousins – a’s upset b/c same degree of kinship as b and should be treated the same (grandpa might want then to be treated the same).  But if parent alive, this is what would happen (normal order of things) = general rule. 

iii. Uniform Probate Code – (cutting edge) per capita at each generation b/c most testators would want equal distribution per kid at each generation. (we’re headed in this direction) (good to know for client advice)

1. if B dies, no difference 

2. if A&B die = different result. C would get 1/3. a1,a2,a3,b each get 1/6 (2/12 each). (throw it back in pot & re-split)

vi. Estate of Gregory 
1. Paternal heirs more remote than maternal. Trial court divided ½ to each side regardless of ancestral level from which their relationship derived. Ct. reversed b/c goes to grandparents (mother’s side) before great-grandparents (father’s side).

2. Generally you take from nearest ancestor – the closer ancestor is preferred. The grandparent line must be completely exhausted before jump to next line (great-grandparent line). 

3. Some states cut you off after grandparent line is exhausted & goes to state, why? We do not know our great-grandparents line/issue = laughing-heirs (didn’t know you at all & they get $ - windfall b/c not even upset you died). Nowadays we don’t know them – should give to state of Maryland to use for public benefit (prob. were helped by state at some time anyways) ( argument in state legislatures. On the other hand, people adamant about private property. 

C. Homicide: Its Effect on Intestate Succession – Exceptions to Status-Based Taking 
a. The Stuart Case: “A Problem for Probate” (MA) story of Carole DiMaiti Stuart

i. She was 7 mos. pregnant (doing well, she was lawyer, he furrier manager) – both shot, delivered her baby (died 17 days later). He claims they were carjacked & police didn’t investigate story well (Oct). Then in Jan., he committed suicide (jumped off bridge). Actually about to pick him up as suspect of murder. Pretty clear his brother was involved in killing, eventually plea bargained. The families start fighting about probate assets (insurance, house JTWROS, etc…). 

ii. Families start fighting over assets. Court must decide before it decides how to distribute estate (no will). Probate battle ensued. 

iii. Some egregious behavior will kick you out of succession. In MA no statute on point, only case law (so they start talking to lawyers). Lawyers start speculating. 

1. MA intestacy statute: (p.109) 

a. 190:1(1) says spouse gets $200k + ½ personal & real property. 

b. 190:8 posthumous children shall be considered as living at the death of their parent (written for fathers, but would consider mom too) (lawyer in case wrong = Christopher in line of succession for sure ( would take balance from above (other ½ balance)). 

c. Nothing in statutes knock Charles out of line of succession = his portion would then run through Christopher, then he died =  would run back up to all his grandparents.  

d. How would prevent from getting to Charles’s parents? (from Christopher) argue the fact that Christopher only lived 17 days – no benefit from running assets through his estate (at all). Policy doesn’t seem should treat him as having lived. Otherwise ½ to Charles’s parents. 

2. MD: Clear Case law that we bump out for homicide; 

3. MD §3-110. Certain Heirs Not Surviving Decedent for 30 Days.

a. If descendant, ancestor or descendant of an ancestor of the descendent, fails to survive the descendent by 30 days, he shall be considered to have predeceased the descendent for purposes of intestate succession (no rights as heir). 

b. 30 days survival statute - requirement purpose to treat as predeceased (solves problem – Christopher doesn’t take; Charles already knocked out). = as if Carole died w/o spouse & w/o children = goes to her parents.

4. MD §3-104. Distribution When There is No Surviving Issue.

a. See table of Consanguinity: Parents & Issue, GP’s & Issue,  GGP’s & Issue (ends here).

b. No surviving blood relative: to step-children & their issue.

c. goes to parents equally then to their issue (siblings…), then to grandparents and their issue,…then (e) to stepchildren if no surviving blood relatives (brought in as backup). 

5. MD §3-105. Escheat.

a. If individual was recipient of long-term health care benefits under Maryland Medical Assistance Program, the net estate shall be converted to cash and paid to Dept. of Health & Mental Hygiene.

b. If not, the net estate shall be converted to cash and paid to the board of education in the county in which the letters were granted and for use of the public schools of the county.

c. If claim made by 5th degree relative = gets $ w/o interest if wins.

d. (to county where you died or the public school system).   

6. Public policy – bars a person from collecting insurance on someone they have murdered or from profiting in their death. Deterrence factor from killing to collect insurance. (family must file murder charges in civil court rather than criminal b/c husband is dead = burden of proof lower).

b. Drafting Committee Policy Issues– how do you decide whether the person killed the descendant? Does there need to be a conviction? What about murder-suicides? Think mechanism for determining guilt….criminal/civil conviction. What about the grandmother who begs you to help her end her life b/c she’s in so much pain? Need to define & include?  (We want to punish, deter, think about intent of decedent (cut-out?)) = need to define terms (ie: killing, level? Gross negligence, etc…) What about the murderer’s family/issue? Is family tainted? What if family involved? What about non-probate property (insurance, his ½ of the house, her ½ of the house?)? Any Constitutional Issues?

c. Uniform Probate Code – attempts to answer some of these questions. §2-803. Effect of Homicide on Intestate Succession, Wills, Trusts, Joint Assets, Life Insurance, and Beneficiary Designations:

i. Definitions:

ii. Killing – defined as felonious and intentional killing (assisted suicide often included) 

iii. What if no conviction? Charles killed himself? Who should decide? What standard? 

d. Issues: Intentional Killing = cannot inherit; Voluntary Manslaughter = cannot inherit; Acquittal = if sufficient civil proof, cannot inherit (most states) under “preponderance of the evidence” standard (UPC) while others use “clear and convincing evidence” standard. 

e. Lawyer in Chicago encourages male lover to kill his wife. Partner acquitted of murder & probate court decides by a “preponderance of evidence” he was responsible (but-for) and he is disinherited? Appropriate b/c not risking life & liberty (only $$). Probate Court can decide in MD based on preponderance of the evidence that you were involved and be disinherited. 

f. If you killed insured = cannot collect. JTWROS – turn into tenancy in common (& don’t get the other ½ you would have gotten). 

g. Abandonment not enough to kick out – not egregious enough – no provisions for abandonment to bump you out) – will be tough to go in this direction, Monop thinks we should although always wary to open the door. 

V. Restrictions on the Ability to Bequeath Property – limits on ability to testate / leave thing in will (to protect those not included in will)  Limitations: 

A. Support of the Family – Family Protection Statutes – Family Allowance

a. Estate of Buhler (1980)

i. She marries a 70 year old guy & changes her mind 2 weeks later, she files for divorce and he dies just before final decree came out = she sees opportunity to receive something (family allowance – common mechanism to take care of family while estate being settled; way of giving cash to spouse immediately b/c probate difficult, timely, expensive, cash all tied up,…). She comes in and wants this cash, his estate says no, she needs to be domiciled in AZ to take advantage of this. Court says no, the widow doesn’t have to be domiciliary, decedent only does. = No residency requirement on spouse/children in most states. (would be silly to have such a requirement on spouse or children, b/c we live in a highly mobile society / transient, especially kids who may live w/divorced parent in another state) – this is the common rule now. 

1. family allowance generally in addition to what later receives (or doesn’t receive). Even only if $5,000 left in estate. B/c notion of family protection. 

2. out of probate estate – not allowed to reach in and grab out of a living trust, anything else not in probate. 

ii. MD: §3-201. Family Allowance.
1. surviving spouse entitled to $5,000

2. each minor child $2,500 

3. (  Classic family allowance even if cut out of the will

B. Omitted Children – (pretermitted children)

a. Crump’s Estate v. Freeman 

i. Whether it is apparent from the 4-courners of the will that testator’s omission to provide for granddaughter was intentional, and if not, would she be entitled to take a distributive share as an omitted hear w/in meaning of OK84? (No mention of her nor of class, only 2 other grandchildren – silence in will). Grandpa mentions 2 of grandchildren, leaves one out. 

ii. Affirmative burden to explicitly disinherit grandchild

1. Why? historically strong presumption you have to cut out b/c 1) we care about family – we don’t want to bump out, we presume you want to take care of your children; historically families may have forgotten – not sure of someone alive, dad away for long periods of time (may forget). = we assume it was inadvertent. 

iii. When should you allow Court to look outside the four corners to figure out what grandpa wanted? The issue of extrinsic evidence is ever-present. 

1. In omitted child cases is one possibility (bring in evidence he hated her or she was mistreating him at the time he write it – w/witnesses)

2. Court says no way. Presumption is kid is included = will only look at 4 corners b/c don’t trust extrinsic evidence b/c only self-interested. = common approach by the courts. (protect the heirs rights)

3. General Rule – Cts will usually restrict you to 4 corners of document.

b. Ricky Nelson’s Will  ( what an intentional omission clause looks like. 

i. Provided for 4 children w/his wife (they got divorced); after he died, his wife’s brother & sister-in-law (Mark Harmon & wife) try to get custody of Sam (4th child); specifically disinherited Eric Crowe “I specifically fail to provide for …” (b/c dispute over paternity); 

ii. Anyone who contests he bequeaths $1.00 = if you don’t want someone to contest your will, what are you going to give them – need to prevent them from going to a lawyer and contest (giving them $1.00 gives them nothing to lose & will go to lawyer, should give more = something to lose) – if give something = bumps them out of omitted children status (B/c no longer silence). 

1. no contest clause – added protection. A lot of states don’t like b/c against public policy – limit people’s access to the courts. 

a. you don’t leave the $1.00 in the no contest clause, the person has to be getting something in the will (only if someone upset and would forfeit everything if contest)

2. disinheritance clause (above and Torregano) – 

c. In re Torregano’s Estate (1960)   ( Disinheritance Issue
i. Facts: Decedents mother told him they were dead / she told wife that he was dead = he believed he had no living issue. He remarried relying on this to be true. When he dies = leaves everything to his brother and claimed had no children. He left anyone who contests the will $1.00. In fact he had an estranged wife/daughter. Daughter finds out & contests. Uncle says no, intentional disinheritance. She asks court to bring in extrinsic evidence of lack of intent to disinherit (wants to prove the mistake). = Some courts willing to bring in evidence of mistake, lack of intent to omit (as opposed to evidence of intent to admit, Ct much less willing to admit this)

d. Omitted Child Statutes in General – 

i. What kind of information would you want to know about child to give them $ if not mentioned in will? Under what circumstances?

1. Was Child born after dad/mom executed the will? = very small group of kids

2. will not protect kids left out if before will drafted

e. MD: §3-301. Statutory Share of Pretermitted Child and Issue – Eligibility. (who can come in and make claim?) – limited group of kids who can take under this, not just any omitted kids.

i. need to 4 requirements:

1. the will contains a legacy for a child of the testator but makes No Provision for a person who becomes a child of the testator Subsequent to the execution of the will.  (shows intention to give to any children – as opposed to just spouse) (what if an only child? B/c requires a legacy = may be out)

2. the child was born, adopted, or legitimized after the execution of the will

3. the child, or his issue, survive the testator (need to be alive or we don’t care), And
4. the will does not expressly state that the child, or issue, should be omitted
f. MD: §3-302 – Amount of Share of Pretermitted Child.   (how much?) (will left ½ to mom, ½ to A, then B born, not mentioned – should leave a class gift so no one left out)

i. a child permitted to share under 3-301 shall receive an amount equal to the lesser of:

1. the intestate share

2. sum of children’s $ divided by # of children 

ii. representation ok. 

g. hypo: dad leaves $100K - ½ to mom, $10K to charity, remainder to A. What about B?

i. (always look for what person died with!!!)

ii. mom gets $50K; charity $10K; A gets $20K; B gets $20K (40/2) – in intestacy charity gets 0. How prorate contribution? Who kicks in to contribute?

C. Mortmain   -(essentially nonexistent except on the bar)

a. Estate of French (1975)

i. Mortmain Statute: a devise/bequest to a clergyman or religious organization is invalid if made w/in 30 days of the testator’s death.   (historic)

1. Purpose: to preclude “deathbed” gifts to clergymen or religious orgs by persons who may be unduly influenced by religious considerations (to protect family from bad clergy men promising keys to heaven on your death bed for $ to church). (30 days b/c probably on deathbed)

2. Intended to protect a donor’s family from disinheritance due to charitable gifts made either w/o proper deliberation or as a result of undue influence on the part of the beneficiaries. 

3. Testamentary gifts to non-religious charitable, educational and artistic organizations, (even though operated by religious institutions) have been held to be okay. 

ii. Held: Statute invalid b/c of arbitrary classification in violation of DP Clause of the 5th Am. Also invalid under equal protection & DP…(unnecc. to discuss 1st Am).  Any devise/bequest to a clergyman or religious organization is invalid if made w/in 30 days of the testator’s death violates 1st & 5th Amendments. Unconstitutional.

1. classifications must be reasonable, not arbitrary w/some fair objective to legislation – the statute here creates 2 classes of beneficiaries (need rational relationship to statute). No diff b/w making a contribution to a church than a charity run by the church. Also many people who could also give undue influence not mentioned in the statute. (using 5th Am b/c DC, not states under 14th). Maybe you were 25, and made this bequest and were just hit by a bus the next day = unfair. 

b. Repealed in MD

D. Spouses 
a. Estate of Geer (1981)
i. G did not change will upon remarrying Joanne. Had left property to his children. 

ii. Erroneous atty advice (doesn’t tell her of statutory right to take despite the will – a lot bigger than she was going to take in settlement ($25K)). Then found atty wrong & wanted ½ of everything. Trial Ct: 1) settlement agreement void b/c wrong advice of counsel; 2) decedent’s will revoked – b/c new wife – (divorce revokes will) and she got all joint & ½ his prop.;… 

iii. Omitted-Spouse Statue (share) – if spouse comes on after will executed = may exercise right to share.  (= to get out, need to make, change will!)

b. MD: Elective Share – still gives rights to surviving spouse (All Spouses – available by virtue of status)

i. MD §3-201.Family Allowance.

ii. MD §3-202.Dower and Curtsey Abolished.
iii. MD §3-203.Spouses Elective Share. 

1. Instead of property left to her/him by will, may take 1/3 share of net estate if there is also a surviving issue, ½ if no surviving issue. (carving it out of the will, rest as left in will) – it’s fair, equitable. 

a. absolute right in all states except in community property states b/c assets vest in both equally (½  each) b/c already taken care of conceptually (vests interests equally)

b. in separate property states – title trumps (so need this)

c. what if married 3 mos.? ok, still get it. 

2. may not take more than ½

iv. hypo: A&B married for 15 years, 1 child. A makes $600K & puts in her name, leaves all to charity in will. A dies. B gets 1/3 b/c surviving child – gets $200K (not fair). 1 problem w/elective share statutes – does not give equal allocation, not fair. 

v. hypo: A&B married 15 years, 2nd marriage, each have 1 child from 1st marriage. Each have $600K. A dies. B gets $200K windfall. Not fair. 

vi. ( problems w/rigid allocation scheme
c. Elective Share of Surviving Spouse: - notes from readings

1. Purpose: to bring elective-share law in line w/contemporary view of marriage as an economic partnership. (similar to what’s provided if divorce)

2. Effect: to increase the entitlement of a surviving spouse in a long-term marriage in cases where marriage assets were disproportionately titled in the decedents name. And to decrease/eliminate entitlement of a surviving spouse in long-term marriage where marital assets were more or less equally titled or disproportionately titled in the surviving spouses name. Also to decrease/eliminate entitlement of surviving spouse in short-term, later in life marriage in which neither spouse contributed much to each other’s wealth

ii. The Partnership Theory of Marriage – (marital-sharing theory) 1) share and share alike; 2) Separate property theory; 3) partnership theory (dissolves at divorce) where both contribute directly and indirectly, financially and non-financially, the fruits of which are distributable at divorce. 

1. Cannot fully disinherit at death – have forced share / elective share. 

a. Typically 1/3 the estate (not 50% seems like should get)

2. Long-Term Marriages – eg: A&B married for life – acquired $600K in assets, A dies & disinherits B.

a. if all assets disproportionately titled in decedents name: B gets $200K. If $500K in A’s name = B gets her $100K + 1/3 of $500K ($166.5) = $266.5K.

b. if assets equally titled = B gets $400K (own $300K + 1/3 of B’s $300K)

c. if assets disproportionately titled in survivor’s name: same results. 

3. Short-Term, Later-in-Life Marriages – different considerations b/c at this point in their life would probably want to leave most to their adult children/grandchildren. Eg: B&C get married around age 70, each w/$300K in assets. Conventional elective-share law gives the survivor, C, a right to claim 1/3 of B’s estate (and thus shrinking share to A&B’s kids by $100K) = rewards new kids w/windfall. 

d. Uniform Probate Code drafters upset w/all this (above)( Redesigned Elective Share – intended to bring elective share in line w/partnership theory. Try to fix problems w/allowing right to elect, need to count up everything decedent owned and everything surviving spouse owned, does it look better when divide up the entire pot?

i. Concept of Augmented Estate – entire pot (nonprobate too) of both spouses. (b/c statutes above apply to only probate property)

1. Long-Term Marriages – increases entitlement of surviving spouse when assets disproportionately titled in decedent’s name = rewards surviving spouse who sacrificed financial earning power to contribute domestic services and deny additional windfall to spouse w/most titled assets. 

2. Short-Term, Later-in-Life Marriages –  effect is to decrease/eliminate entitlement of surviving spouse b/c neither contributed very much to acquisition of the other’s wealth = denies windfall ultimately to survivor’s children by prior marriage.

3. Augmented estate not adopted by any states (yet, in fact, failed in states)

ii. UPC §2-201. Elective Share. 

1. elective-share amount of augmented estate depends on length of time the spouse and decedent were married to each other: (see table p. 153 ( 3% after 1 year - 50% at 15+years)

a. hypo: if A&B married 15 years, A has $600K, B $0. A dies, B gets ½ - $300K. seems fair enough (joint partnership theory – provided services, etc…) 

b. hypo: if A&B married 15 years, A has $600K, B has $600K, B gets ½ - $600K. ½ of augmented estate = seems fair too. Minimizes windfalls to surviving spouse. 

c. Survivor doesn’t have to give any back if survivor has more $ when spouse dies. 

d. Md – has a tax deference – not taxed when pass to spouse, but when surviving spouse dies, then taxed. 

e. 15 years seems like a long time, a random #. Just trying to protect the really short time. Building discretion into the statutes – better make sure those exercising the discretion are doing a good job. Just understand what they are trying to fix (don’t have to memorize all this). Why do we treat death different from divorce? Divorce is very 50%. 

2. supplemental elective-share amount – the surviving spouse entitled to at least $50,000  (?)

3. non-domiciliary – governed by law of decedent’s domicile at death 

iii. UPC §2-202(b). Augmented Estate.  Limits fraud on the spouse (historically, men had the assets & they would move the assets into nonprobate places, court could come in and grab some of these fraudulently transferred assets – grab back into estate – equitable concept – where did they go? how? When?). Probate + NonProbate for other statutes too only in a few states (not MD)

1. Property included in augmented estate is the sum of:

a. The value of decedents probate estate minus funeral, etc…

b. The value of decedents reclaimable estate (all property – real, personal….??)

c. ?

iv. UPC §2-203. Right of Election Personal to Surviving Spouse. (who can exercise the right?)

1. Surviving spouse must be living at the time of the election, may be exercised by his/her guardian,…

2. Incapacitated surviving spouse – elective share amounts of probate estate must be placed in custodial trust (see p.161)…

3. Custodial trust – 

a. Neither incapacitated beneficiary nor anyone acting on his/her behalf has the power to terminate the custodial trust, but if the beneficiary regains capacity = acquires power to terminate (in writing). CT terminates on death of beneficiary. 

b. Expendable in manner based on need to be w/o court order but keep in mind other forms of income & insurance…

c. What happens on beneficiaries death…

v. UPC §2-204. Waiver of Right to Elect and of Other Rights.
1. Rights may be waived (election, homestead allowance, exempt property, family allowance) wholly or partially by written K, agreement, waiver signed by surviving spouse.

2. A surviving spouse’s waiver is not enforceable if he/she proves:

a. S/he did not execute the waiver voluntarily

b. The waiver was unconscionable when it was executed, and before the execution of the waiver, s/he:

i. was not provided w/fair/reasonable disclosure of the property/financial obligations of the decedent

ii. did not voluntarily/expressly waive, in writing, any right to disclosure, and

iii. did not have/reasonably could have not had, and adequate knowledge of the property/fin. Obl.

3. Unconscionability is for court to decide as matter of law

4. ?

vi. UPC §2-205. Proceeding for Elective Share; Time Limit.

1. Except as in (b), the election must be made by filing in court & delivering to personal rep w/in 9 mos. of decedent’s death, or w/in 6 mos. after probate of D’s will, whichever is later. Notice must be given by surviving spouse of time / place to persons effected.

2. W/in 9 mos. surviving spouse may petition the court for extension

3. X

4. Ct. shall determine elective share

e. Estate of Lynch

i. Widow chose to renounce will & elect her 1/3 share of estate (household effects, he gave her house & car; the rest of estate mostly to 1 grandson)

ii. She was incompetent, filed election before she dies (dies soon after) and her representative trying to get some estate for her heirs (rest of grandchildren)

iii. An entitlement, court usually doesn’t ask if she needs it or not. In the end, they decide she cannot get b/c has a lot of assets of her own. Ct not concerned about her beneficiaries, just her. It’s her right. If not elected before death, cannot elect after death, the right dies w/the spouse. 

f. MD: §3-204. Right of Election Personal to Surviving Spouse. (it is non-transferrable)

i. if spouse if disabled, guardian can come in. 

g. Estate of Lopata - Waiver
i. B not too savvy, she had signed a waiver, but court says she knew enough. Did she know what she was doing? Didn’t have own lawyer. He was worth a lot more. 

h. MD §3-205. Waiver.
i. Must be in writing: K, agreement, waiver signed by party waiving right of election)

1. before or after marriage

ii. Irrevocable 

iii. need to get her, her own lawyer to show she knew (b/c it’s 1/3 or ½ of what?) – Independent Representation. 

iv. Must clearly waive all rights – intestate, elective share, etc…need to be clearly spelled out (should have lawyer). So don’t want it under duress – don’t put it in front of her the day before the wedding = duress! Post-nups too need to be clear & in writing.  (when drafting pre-nup, usually talk about divorce, so need to talk about death too!)

i. MD §3-206. Time Limitation for Election or Withdrawal.

i. 7 mos. after death (after 1st appointment of a personal representative)

j. MD §3-207.Form of Election 

i. Needs to be in writing & signed by surviving spouse (or other person entitled to make the election pursuant to 3-204) and shall be filed in court.

k. MD §3-208. Effect of Election Upon Will.
i. if you choose to elect against the will, you give up what was in the will. (need to evaluate, b/c can’t take both)

  ( bridging gap from intestacy to valid will 

TESTACY

VI. What is Required for a Valid Will?

a. How to choose what, how, who to allocate at death:

i. Oral declarations not enough – besides possibility of fraud, also important to have ‘last wishes’ as opposed to oral declarations of 20 years ago

ii. Best evidence of what testator intended (for last & final wish b/c people change their minds over time)

1. Computers, Video Tapes, Long-hand writing, Verbal audio tape, go to lawyer to draft to communicate desires 

2. State interposed when testator dies (gets involved) – puts the power of it’s enforcement behind your wishes

b. Requirements for valid will – 

i. Must be reduced to a Writing (best evidence of your intentions)

1. video tape itself cannot be a valid will – just to show actual signing, competency, etc… execution of the will itself.

2. concerned w/fraud, undue influence,…

ii. Declaration – Testator supposed to stand up and declare is last will & testament

iii. Publication – Historically needs to be a request to witnesses to sign the will.  

iv. Testamentary Intent -  

v. Witnesses: 

1. Disinterested witnesses – b/c concern of undue influence

c. California Statutory Will   (b/c people had bad perception of how hard/costly – drafted by lawyers in California)

i. But…most of CA’s simple wills aren’t being filled out correctly & being thrown out of probate court. (missing witnesses, missing signature,…) = intestacy.

ii. Led to discussion in various states about what to do. Risk in execution – luring people in because so easy & in the end thrown out (formality questions).

d. Will of Jessica B. Fletcher – good example of what a will looks like

i. Start w/leaving tangibles (books, jewelry, not terribly valuable things…) (left to H then children – to keep on that generation, why not used “issue”) 

1. memorandum – list of who gets what b/c change mind so much – not enforceable, just her wishes (very convenient for more sentimental, less valuable possessions)

ii. Real Estate – to H, if he survives, then attaches to residuary clause

iii. Remaining Estate – (residuary clause (catch-all) = very important to do!! Or will pass as to intestatcy statute)

1. to H if survives, then to issue…

iv. Omitted Issue – to prevent claim by people born after execution of will from coming in and upsetting the plan. 

v. Guardians – H 1st, then sister & brother-in-law. 

1. what types of guardians are they? Co-guardians. (if you want them to serve one after the other, need to say it)

vi. GAL’s – discretionary on the part of the judge (can be appointed by judge)

vii. Executors – pick them well. (thankless job)

viii. Taxes – 

ix. Bond – (waive bonds?) insurance in case executor runs off or loses the $ in the stock market (incompetent).

1. bond premiums don’t cost much, insurance that if someone runs off w/the cash, your beneficiaries will be taken care of. 

2. in probate court – Monopoli has seen many lawyers run off w/the $ (malpractice insurance only required in Oregon). She thinks you should get it b/c cheap, but most lawyers will say don’t need it. 

x. List of statutory executors powers… (gather assets, can sell assets, can insure, etc…to manage the estate)

e. Phil Silvers’s Will

i. Wrote own will, no witnesses, admitted in probate court in California. 

ii. Holographic Wills – handwritten will. Valid in ½ the states w/o witnesses (exception to the witness requirement). Some states don’t require entire thing to be in testator’s handwriting.  MD doesn’t allow.

iii. Why did they allow it in? testator’s intent, he wrote it. Information gathered by handwritten document b/c can tell easier that he wrote it. 

f. Estate of Johnson

i. Issue: whether the handwritten portions on a printed form, submitted as a holographic will, were sufficient to satisfy requirements that the material provisions of such a will must be entirely in the handwriting of the testator? Yes.

ii. Ct says if threw out pre-printed part, no evidence of testamentary intent. Needs to say this is my will in handwriting (material provisions in testator’s handwriting).

g. Uniform Probate Code §2-503. Writings Intended as Wills, Etc.   (only adopted by 1 state)

i. Although a document/writing added upon a document was not executed in compliance w/ §2-502, it will be treated as if it had been - if the proponent of the document/writing establishes by clear and convincing evidence that the decedent intended the document or writing to constitute: I) the decedent’s will, 2) partial or complete revocation of the will, 3) an addition to or alteration of the will, 4) a partial or complete revival of formerly revoked will / portion of will.

1. allows probate court to excuse harmless error (minor defect, altercation of existing will)

2. (b/c effectuates testators intent, put faith in judges to dispense w/formalities) dispensing power by judges.

3. UPC – bell-weather for where the states go to = eventually we’ll throw out 2-step process and merge and put under judge’s discretion. Why are we so rigid when it comes to wills? MD – we aren’t here yet.

h. Estate of McKellar

i. She’s trying desperately to make a will in hospital & calling people in to sign it. Court concerned that witnesses not sure what they were signing, no declaration and publication b/c she didn’t declare & didn’t request then to “sign her will”. Very rigid approach by the court = harsh & she is then left intestate (threw out good wills b/c of technicalities) (costs to rigid formailities) had 3 witnesses sign w/o others around & w/o reading document. = Held not proper attestation, 

ii. Will requires proper execution: it needs to have been signed, attested, and published in accordance w/the statute.

iii. Ct: the execution of a will is a statutory privilege and not a constitutional or common law right….[I]ntention of a testator is paramount…but one’s intention does not become important nor the object of search by a court until there is first established a Will executed according to statutory requirements. 

iv. Will see an easing up of the requirements in the courts…

i. Estate of Burke

i. She asks her cousin to get her will drafted up & they end up signing it on/in his pick-up truck.  

ii. Where testator failed to sign will on line provided at end for his signature, but signed in the attestation clause, instrument was not invalid under statute requiring signature at end, where from the evidence and the four corners of the instrument it was conclusive that signature was affixed w/testamentary intent.  = good enough.

iii. Testamentary intent, didn’t make public declaration (when signed – is there, should not be in question) (conduct implied she wanted them to be her witnesses, they understood = good enough)

iv. It sufficient if the testator by words or conduct conveys to the witness the information that the instrument is his will, and that he desires them to witness it = no need for words, implication or conduct alone, etc…ok. 

v. Who wants the will knocked out? People who want under intestacy or people who would have taken under a prior will. (these people usually fight to invalidate the will). (here attack on her signature) – she signed in witness area (Ct says ok)

j. 2 Step analysis by Ct:   (for analyzing if a valid will)

i. Formalities followed?  (jump through hoops?)

ii. Intent?  (did testator have intent to make will?)

iii. ( In this approach will still throw out some good wills. We need to minimize fraud and maximize testator’s intent.

k. Witness Requirements:

i. Historically, if someone had a financial interest in the case, they could not testify in court (interested witnesses) = not a competent witness  = will voided. 

ii. Then only gift to interested witness was voided, all else was okay. 

iii. Then many states moved to point where had statutes where gift to interested witness was presumed invalid, but this is a rebuttable presumption – can bring in witnesses/evidence to rebut the presumption. 

iv. Credible witness? Can witness be under 18? Don’t have to be 18 to testify in court  as long as know the difference b/w right/wrong. = most states don’t have to be 18. But you shouldn’t if you don’t have to. 

l. Estate of Parsons

i. A gift under the will ($100 to one; Property to another) to a subscribing witness is void unless there are 2 other disinterested subscribing witnesses to the will. 

1. a subsequent disclaimer is ineffective  to transform an interested witness into a disinterested one. (have 2 interested witnesses, lawyer trying to transform interested witness who is getting $100 into a disinterested witness – so that other gets the property) Ct says no, interest of witness measured at time of execution (point to Uniform Probate Code which has no rule against interested witnesses – we have this in MD b/c this rule did more harm than good) – (in practice – Don’t Do It! You’ll get some claim against you)

ii. Why? 

1. Historically – an interested witness could not testify at CL b/c thought would perjure self in favor of his interest. This then injected into the substantive law of wills. Also S of F required credible/ competent/ disinterested witnesses. If any witness not disinterested = will was void. Then in 1752 – Parliament just made the interested witnesses interest void – which is what we have today in most jurisdictions. 

2. Today – function of subscribing witness is performed when will is executed. Operates to ensure that at least 2 of the subscribing witnesses are disinterested (absence of selfish motives). To protect testator from fraud and undue influence at the very moment he executes his will. = b/c time is important, no way to then later transfer interested witness into disinterested.

m. Estate of Snide

i. Genuine mistake that H&W signed each other’s duly executed wills. (very common problem; classic malpractice action)

ii. Other problem: minor child bringing action b/c guardian ad litem says child will take under intestacy statute. No one else cares (testamentary intent – appellate court’s argument) – we have no remedy for mistake, rigid to make sure decedents final wish. 

iii. SCt – says so what, we know what they meant. (major departure from precedent).

iv. This case was a massive departure from 100’s of years of history. Dissent says only 17 cases in the world ever that gave in cases like this – Where do you draw the line? Slippery slope argument by dissent = bad idea. 

n. “Exhibit A: Fall from Grace” – Chief Judge of Ct of Appeals arrested for making threats v. ex-girlfriends daughter. He said he was hooked on prescription drugs. Did effect judicial conduct?

i. Snide a huge departure (was a 4-3 opinion = not unanimity) *2 p.230

ii. Urges Ct. being wary of pre-empting prerogatives (but then in Snide goes v. legislature & clearly creates an exception to leg drafting)

o. MD §4-101. Who may Make a Will.

i. Any person 18 yrs old or older, and legally competent.

1. Cannot opt out under 18, so the case w/the child who was killed & estranged father came back to claim = kid cannot drop the dad b/c not old enough to opt out of intestacy.

2. Also need to be competent – know what you are doing. Can be competent at moment of execution (if drifting in & out).

p. MD §4-102. Writing; Signature; Attestation.
i. Be in writing 

1. exception being if oral declaration if “on the battlefield” – noncupative wills.

ii. Must be signed by testator or by someone for the testator if the testator cannot do it in their presence and under their direction (also need to be concerned about capacity if cannot sign).

iii. Attested & Signed by 2+ credible witnesses in the presence of the testator.

1. Must hear/see testator sign (to make sure no fraud/undue influence)

2. Must know what they are signing – can be in context.

q. MD §4-103. Holographic Will.  (not allowed except this narrow exception)

i. not valid in MD unless you’re in the armed forces. Then it expires 1 year after discharge. 

r. MD §4-104. Will made Outside Maryland. (if client has will from another state & moves to MD, we will give full faith and credit – do not have to re-execute their will)

i. if in writing, signed, and…

ii. executed w/conformity to our laws, or of the domicile of the testator, or place the will was executed.

VII. Revoking the Will

a. Revocation Requirements:

a. Wills are ambulatory – even though valid execution = not in stone until you die – you can revoke at any time (not fixed in time until you die). Also stays in effect until you die.

b. Formula – Intent + Act of Revocation
i. Intent to revoke can be difficult to prove – usually testate takers v. people who take in will.

c. Presumptions to prove testator did acts w/intent to revoke (in the law)

i. Proponent of the will have PFC that will is valid = Burden on contestants to prove something wrong w/will. (see Cox)

d. Estate of Cox – 1st factor – Intent to Revoke
i. A will bearing unexplained markings (X’s) through its text shall be presumed cancelled by the testator w/the intent to revoke, unless proven otherwise. 

1. R (son) likes the will b/c gets the house; other kids contest b/c markings show intent to revoke. If revoked = R gets same as everybody else.

2. CD’s held jointly w/each child = non-probate property = each still get.

3. Intent to revoke is the controlling factor, rather than severity of act which manifests this intent (burning, tearing, etc…) – a physical token of the intent to revoke.

ii. Cancelled Will Presumption – Where a will has been in the custody of the testator and is discovered among her effects in a cancelled or defaced condition, the testator shall be presumed to have done the act w/the intent to revoke. Fact that contestants may have had brief opportunity to tamper w/will not enough to overcome the (rebuttable) presumption – neither party enters into evidence that anyone tampered w/it (chain of custody). (Rebut by showing others had access to will,…).

e. Estate of Fuller

i. Facts: (1963 F made will) F Thought will was in sealed brown envelope (waving it at stepsons b/c want them to take care of her). Stepsons have taken care of her. (Stepsons won’t be included in intestacy). Eventually she’s declared incompetent (1971). When she dies, stepsons open envelope & nothing inside. They have a copy of the will, unexecuted (not signed). Try to put in probate. 

ii. Missing Will – 2 ways to go:

1. Argue Revoked will – argue testator tore it up/destroyed

a. Same presumption of cancelled will – if in custody of testator until death = testator shall be presumed to have revoked. (rebuttable presumption)

2. Argue Lost will – mistake, no intent to revoke. (stepsons argue this)

a. Try to rebut above presumption (had good relationship, never went to change will, physician said she was incompetent – maybe didn’t know what she was doing when tore it up = no capacity to revoke)

b. Ct buys this as sufficient evidence to shift burden back to contestants, who can’t meet their burden.

c. Holding: The evidence supports the court’s finding that the will was lost and not revoked:

i. She maintained same relationship to beneficiaries as she had at the time the will was executed

ii. Nothing occurred which would be likely to have changed her mind w/regards to legatees

b. MD: §4-105 – Revocation of Will   (ways to revoke:)  need intent + act

A will, or any part of it, may not be revoked in a manner other than provided in this section.
a. Documentary Revocation – in a provision of a subsequently valid will (or codicil) and do it w/proper formalities to revoke all or part. (do it in a document, make a 2nd instrument)

i. Revoking by necessary implication = inconsistency of terms (1st will to A, 2nd will to B) – impliedly. 

1. “Or any part” = You can partially revoke an instrument

ii. If create 3rd instrument which is inconsistent w/2nd  = revokes 2nd will (reinstates 1st)

iii. By testator

b. Physical Act – tear it up, cancel it, burn it, any physical act of revocation. (by testator self or by his direction – similar to creating will in 1st place)

i. Issue = when person ripping it up is intestate takers

ii. If spill coffee on will = no intent even though maybe destroyed

iii. By testator

c. Revocation by Operation of Law  (not done by testator though document deemed revoked)

i. Marriage itself doesn’t revoke will, but if has a child after marriage – that revokes the will  – this sequence of events in this order revokes the will. (odd statute) 

1. notion of family protection in statute – think you just didn’t get around to changing will b/c you would want to take care of these people ( and we don’t want to take care of them

a. different from omitted children – will would be executed after the marriage & then child born (kid can come in and claim if meet the criteria & get intestate share & rest of will stays intact – doesn’t revoke rest of  will, just carves out)

ii. Divorce/Annulment w/will intact leaving to ex-spouse: testator dies = that portion of will is revoked. We write them out of the will (b/c we think that’s what most people would want)

1. must tell clients when get divorced = must rewrite will

2. if want to leave to ex-spouse – should write a new will & expressly/explicitly leave to ex-spouse ( see William Holden.

3. “Sunset on Ocean Avenue”: William Holden’s Will

a. WH - H provided explicitly for ex-wife (met burden), 2 children & ex’s child as if she were his own, & his mom. He also left for his niece & various women he spent time with. (good example of proactive drafting)

4. Buehler v. Buehler

a. Get married, drafts will, get divorced. State passes law leaving ex-spouse out of will. He dies & Ex-spouse trying to get will in probate

i. She argues ex-post facto – can’t retroactively go back and take back rights.

b. Ct: Beneficiary under a will, until the death of a testator, has nothing more than a mere expectation of receiving property….not protected – b/c ambulatory & testator can tear it up at any time. (ex post facto only for vested rights). 

c. Legislature has power to give you right to leave your property = can limit the right = can take away the right. A privilege to leave property (not a right). (underlying premise to this course)

5. what other area do we revoke/partially revoke by operation of law? If you kill the person from whom you are going to inherit – we strike you from the will. 

h. Amending the Will – Codicil

i. Codicil has to be done w/all requisite formalities of a will (just like doing new will)

ii. If done correctly – re-publishes from date codicil written.

1. Important where there is an intervening revocation

a. will cut off omitted child claims, etc…

iii. Estate of Lund

1. Testator trying to amend her will – used a Codicil to give more $ to MV. 

a. Doc 1: In will she crossed out $5k and made it $10k at same time of will (crossed out & initialed) to MV

i. Crossing out – poses problems b/c actually a revocation. 

ii. Writing in new provision – poses problems b/c probably not complied w/all formalities

iii. = will end up revoking & not validly executing new provision.

b. Doc 2: Next she makes holographic codicil to give $20k & fur coat to MV.

c. Doc 3: leaves $ for MV’s passage 

2. Ct: trying to decide if she wanted all 3 or each time she made the change to revoke earlier ( cumulative or substitutional intent? (unclear intent – probably more substitutional w/the $, then added passage)

3. Presumption of cumulative w/o specifics = beneficiary takes all. 

4. Need to expressly revoke in codicil “I revoke article 1 & substitute the following article 1”… (in practice) – today w/computers don’t need codicils anymore (easy to redraft will)

i. Revival and Dependent Relevant Revocation

i. Revival – statutory doctrine

1. Estate of Hering 

i. Doc 1 - 10/76 decedent executed a will leaving to EB, remaining estate to Braille institute. 

ii. Doc 2 - 1/77 codicil changes all references to EB w/ES, rest of will same. 

iii. 3rd - 12/77 w/intent to revoke codicil, decedent made X’s through all of writing of codicil & wrote “revoked” all w/date. 

b. Q: what was in mind of testator when revoked #2? Mean to bring back #1 or die intestate? 

i. Common law presumption – H wanted to reestablish provisions of #1 

c. Revocation of a codicil leaves will in force and effect as written.

ii. MD  §4-106. Revival of Will. (anti-revival statute)

1. does not revive former will unless still in existence & re-published. 

a. we don’t care what was in head of testator when revoked revocation – need to republish 1st will – resurrection (it’s dead). 

b. Can re-publish by 

i. Do whole will over again

ii. Do codicil to re-publish

iii. re-execution on bottom w/new date – not best way

iii. Dependent Relevant Revocation – common law doctrine

1. Carter v. First Methodist Church

a. Decedent had intended to write new will and wrote out intentions w/old will to give to lawyer before she died. 

i. Doc 1 – will, crossed out

ii. Doc 2 – new will w/no signature, no witnesses (trying to get to attorney) (attorney never did it = no valid execution of #2) – Ct. can’t probate #2 ( do you go back to #1 or intestacy?

b. Burden: Burden on attacker of paper offered for probate as a will to sustain the grounds of his attack. But where a will has been cancelled/obliterated in a material part, a presumption of revocation arises, and the burden is on the propounder to that no revocation was intended. 

c. Doctrine of Dependent Relative Revocation – a doctrine of presumed intention: the mere fact that the testator intended to make a new will, or made one which failed of effect, will not alone, in every case, prevent a cancellation/obliteration of a will from operating as a revocation. Presumed intention – the principle is the same whether the revocation is by physical act or by subsequent instrument

i. Way of trying to establish some way of probating 1st will.

d. = new will cannot be admitted (lacks formalities/requisites)

e. Presumption against intestacy (in favor of continued validity of old will) stands un-rebutted = will admitted in probate. 

i. Problem – what if made 2nd will thought was valid, (still have 1st will) = where do we go? Best evidence of what T wanted is #2. DRR supposed to solve our rigid approach to wills. (dispensing w/formalities to probate #1). 

ii. We think most testators don’t want to die intestate – how we come closest to what T wanted:

1. If look at 2 instruments together if #2 is so intertwined w/revocation of #1 & terms close = courts have reached for this analysis. Act done w/conditional intent (that T thought 2 would be valid – condition, which didn’t come to pass - #1 never really revoked = can put #1 in probate)

iii. In revival T did something to #2; in DRR, T did nothing.

2. Estate of Patten

a. Doctrine of Dependent Relevant Revocation – if a testator, having made a will and desiring to make a new one, cancels the 1st will preparatory to making the 2nd and thereafter fails lawfully to execute the same, it will be presumed that he preferred the old will to intestacy = old will not revoked. (b/c cancellation of old will conditional/dependent upon creation of new – as substitution)

i. Narrowly applied – not necc. prevent destruction of old – look to intent.

ii. Applies to both documentary and physical act revocations

b. Revalidation:

i. Dependent relevant revocation – only way for validity to be achieved w/o further act by testator (eg: will revoked by remarriage is not valid again,…)

ii. Reexecution – best way to revalidate a will/codicil by redrafting (can also revalidate original document by new acts of execution – not as good)

iii. Revalidation by codicil – deemed to update the execution of the will it amends

iv. Revocation of the Revoking Document – revocation of the revoking document should invalidate the revocation and revalidate the prior document

1. some courts don’t allow this & need to write another will

2. can you revoke a revocation which is not itself a will/codicil? – should not revive the revoked will/codicil

c. Decline to apply doctrine in this case b/c 1) decedent may not have intended same dispositive plan; 2) intent not clear here b/c lost (not necc. revoked). Decline b/c not close enough in time.

VIII. Interpreting the Will 

a. Ambiguity - problem of figuring out what testator meant 
a. Extrinsic Evidence – runs up against policy of reducing to a writing in the 1st place (prevent fraud, concerned about people’s credibility when go outside of 4 corners)
i. eg: Leave to Richard Smith – & turns out 2 RS’s, or no RS’s, etc…  = which RS? – talk to attorney who drafted the will, friends of T, more info…
ii. we’ve loosened up over the years
b. Historically 2 kinds of ambiguities
i. Patent ambiguities – existed on face of will itself (Estate of Gibson)
1. traditionally, not allowed to go outside will – Ct must decipher. 
2. Estate of Gibson

a. T only gave away ½ of his estate, ½ the residuary estate remained undisposed (says giving it all away, but then only gives away ½).

b. Ambiguity: did mess up fractional shares or not? Or did ½ go to intestate takers?
c. Seems like he just messed up the fractions. 
d. Ct – adopted the more modern rule, let the court get more information to resolve what T wanted. Don’t allow everything in, suspicious of T’s declarations, etc…
ii. Latent Ambiguities – ambiguity arose later (there is friend RS & cousin RS)  = one not outwardly apparent from the face of the will but which becomes apparent where, for example, the identity of the beneficiary becomes obscure or uncertain when applying the instrument to the facts as they exist.
1. traditionally allowed to go outside will 
2. Vadman v. American Cancer Society

a. Will left to “National Cancer Foundation”, American Cancer Society arguing meant them 

b. If extrinsic evidence allowed here – would have to look at whether she donated in past, was volunteer there,…

c. Ct: Whenever possible actual intent of the testator should be ascertained from the language of the will itself unaided by extrinsic facts. Here description applies completely to NCF. There is no ambiguity here in the 1st place – it is clear here. (create ambiguity if allow in evidence?). No Ambiguity = no Extrinsic evidence. 

i. Can go to IRS website to get lists of all charities w/501C3 status! – need to double-check names & schools, etc…so don’t create ambiguities. 

ii. Duty to notify clients that things have changed? Not necc for change in charities, but yes for tax changes. 

3. What if a mistake? What if you have evidence that lawyer messed up? Go after the lawyer for malpractice. What if you’re not T, no privity & may not be able to go after. (loosening up – now a lot of states allow, not MD)

c. Exception to extrinsic evidence rule  (no ambiguity on face & allow extrinsic evidence – if the court gets a whiff of fraud or unjust enrichment, can be fiduciary or agency relationship, someone getting away w/something)

i. Kauzlarich v. Landrum

1. K left estate ¼ to each son, ½ to E & 0 to incompetent M. ½ to E to take care of M, b/c mom concerned state would get M’s share. On it’s face, will very clear. Nothing on face indicates this concern/this arrangement. E then denied this knowledge. But had discussed w/bros & E plenty of times. 

a. As Lawyer – Special needs trust should be drafted to supplement – the only thing it can be used for is additional things (not supplanting public benefits – don’t want to disqualify from Medicaid, etc…)

2. Brother challenging will b/c wants a cut when M dies. Otherwise left outright in FSA to E (can do w/it what she wants), concern by brother about remainder of $. Brother asking for constructive trust to be set up for M – equitable remedy (not an express trust). Grabbing ¼ for benefit of M, set up trust. Brother also concerned that it would be distributed to mom’s heirs at death (not under E’s control). Ct drafting terms – makes it a LE (someone to enjoy now, someone to enjoy later). 

3. Ct agreed to allow in extrinsic evidence? B/c of unjust enrichment (found w/extrinsic evidence too! Circular) - Where a fiduciary relationship exists and the violation thereof would result in a constructive fraud and unjust enrichment, the Ct will impose a Constructive Trust: 

a. By a finding of Actual fraud; or a

b. Confidential relation and subsequent abuse thereof (no selfish benefit allowed)

d. Other Problems raised by extrinsic evidence – leave to John everything on the “list” in my safety deposit box – can you make the court go look outside the will & piece info together (the document in safety deposit box didn’t have witnesses, signature, etc…) = Doctrine of Incorporation by Reference – statutory provision which gives “blessing to court” to allow to do this.
i. MD §4-107. Incorporation by Reference.  (what writings & why)
1. the writing has to be in existence at time of execution of the will (gives us comfort that T has piece of paper in mind at time)
2. The will has to sufficiently identify in the will the piece of paper 
a. How sufficiently identified (how we know not switched?) – fairly clear, dates, signature, etc…good. 
b. Make us comfortable that the thing is the thing, etc…
ii. Waterbury v. National Bank

1. Dad has incompetent son (can’t manage $ on own) & dad’s worried about 1/3 to each kid = he sets up a trust for his son. In will, he referenced 1/3 to each kid & 1/3 to the trust already set up for son. 

2. allegation – bequest is not valid – b/c on face of the will you don’t know the terms of the trust (terms in the trust not part of the will). (under common law, nit held up b/c too vague) – we now have statutes that allow.  

3. Ct allows by reference 

iii. MD §4-30?. A trust can be a legatee

iv. MD §4-411. Legacy to Inter Vivos Trust.

v. MD §4-412. Legacy to Trust under Another Will.

1. x

vi. MD §4-301.  – who can be a legatee

vii. MD §4-402.  Presumption that Will Passes All Property.

1. outline what property is passing – “all” property also means what they own at death (not just when execute the will) & all acquired in between.

viii. MD §4-408. Will Passes Entire Interest of Testator. 

1. – unless contrary intent, entire interest in property to legatee. 

ix. MD 4-405. Change in Securities. 

1. when leaves stock - gets all stock including additional shares acquired during life if connected to shares given in 1st place (unless contrary language/intent) eg: if leave 100 shares of IBM & split = gets.

x. MD 4-406. Exoneration. 

1. if at time of execution left property w/mortgage – beneficiary gets mortgage, estate will not pay for it unless contrary intent/language (if mortgage/security interest acquired after executed will = doesn’t pass , entitled to exoneration) 

xi. – if fail to specify these rules apply – clean-up doctrines (above)

IX. Challenging the Will – Will Contests

a. All these rules to keep out extrinsic evidence, but when will contests arise – all let in (in trial).

b. In general – 

a. Will Contests go to trial very rarely

b. Most are nuisance suits – brought by contesters to get $ out of estate.

i. Lack of capacity w/ undue influence usually go hand-in-hand

ii. Just putting together defense can be very expensive (Monopoli had MV case costed $80k when settled for $39k)

c. Fine line b/w undue influence & volition

c. Challenges:

a. Lack of Capacity

i. Testamentary Capacity – if out of mind = can’t have intent to make a will

1. General Incapacity - Completely out of your mind (at time of execution) = wacko (need 3 things to have general capacity): hard to show

a. Understand nature of your act what they are doing

b. Understand nature of their property, general extent of property

c. Understand natural objects of your bounty – who your family is.

2. Insane Delusion Attack – show someone who looks like they have the 3 things above, can show under a delusion about a beneficiary that had no basis in fact & there is a link in the delusion & grandma cutting kid out of will – can successfully challenge: 

a. (1) has to have no basis & 

b. (2) has to be linked to change in will.

c. Estate of Yett (p.289)

i. 2 brothers, one getting way less than the other arguing that mom thought he was going to hurt her b/c of delusion. Has to show nexus b/w delusion & cutting out of will.  

ii. Ct holds she may have been afraid of him. Talked to her doctors – her behavior did not change dramatically over the years (may have been some merit)

iii. Ct finds alternative explanation for cutting him out – other son running business w/mom (& other son wants to liquidate it)

d. Spruance v. Northway
i. Grandma cuts out grandson – treated him like a son. He drover her to the hospital where she had some serious deterioration & accused him of putting her in to get her property & afterwards she cut him back from ¼ to 2%. She accuses him. (blames him)

ii. Ct: bring in medical evidence, people who say she wanted him in will = this is classic insane delusion = nexus link established.

1. lawyer who drafted new will – should have spoke to her a little more b/c should’ve known she was a bit iffy in terms of capacity (should not draft will for someone who lacks capacity).

2. a lot of room for good lawyering here

3. no basis & nexus both established here

ii. 44 Cousins v. a Caretaker - Case of Pearl Rose 

1. Eccentric older woman w/a $20M estate. Caretaker got everything when she died.

2. see handout 10/3 (make timeline 1st!)

Facts supporting Peck’s claims       Facts supporting 44 Cousins

	No communication w/cousins
	Put Pecks name on deed before he began to work

	He did take care of her
	Medical Testimony – she was delusional in hospital & had Dr to testify

	Intentional omission clause in will (of cousins)
	Living conditions – no electricity, no utilities, no bathroom

	She was familiar w/wills

She was clear about what she wanted

She knew the extent of her property

She didn’t want to go into a nursing home (and expense) – good rationale for leaving to someone - Intent there
	Peck never allowed them to contact each other (undue influence theory – He did influence T, had the opportunity to influence T, derived a benefit from T, under there conditions = subsumed will of T, unnatural result. 

	Oral K to make a will & then did it
	

	Will stays in tact for a long time (not last minute) – for 5 years


	


3. Timeline:

4. Result:  insane delusions after will executed! = capacity measured at time of execution.

iii. Duty for lawyer to asses capacity – should not allow testator to draft if you don’t think they have capacity

b. Undue Influence (usually hand-in-hand w/ Lock of Capacity)

i. Requires T’s mind be taken over by undue influencer (very high standard) = very high level of control required = helps to show diminished capacity

ii. Uses a lot of the same evidence as capacity 

iii. Tough hurdle to overcome 

iv. Diminished capacity/reliance on someone who took advantage of them

v. Where do you cross the line? Undue influence v. coming in & making yourself useful to an older person? We put a very high barrier here – have to subsume the will of the testator. 

c. Improper Execution of Will

d. Fraud (Forgery)

d. “To Heir is Human”

a. Old age means new beneficiaries 

b. childlessness, remarriage, cohabitation change things today

c. 3 groups in population:

i. Traditionalists - age 65+ (routinely have heirs to name & only name heirs have)

1. majority have never divorced

2. ¾ have living children & grandchildren

3. conventional estate plan = 1st for spouse, then for descendants

4. living longer than ever before = new friends, cults, spend more on retirement & less to send along,…

ii. Caretakers – age 45-64 (1st to divert wealth upwards & downwards – care for parents & children)

1. >25% still have elderly parent alive 

2. more offspring unable to leave home (11% of 25-34, 50% 20-24 live w/parents) – b/c high cost of rent/real estate, decline in enlisted men, postponed marriages, increase in divorce 

3. = estate plans deal w/these 2 issues

4. so much divorce/remarriage – who will inherit?

iii. Innovators – age 25-44 

1. a lot of childlessness & cohabitation

e. “Attacking Wills” – fraud, undue influence, & mental disorders (affected by both)

a. factors the court may consider

b. likelihood of either party (proponent/contestant) prevailing

c. Validity of he Will:

i. A will that is validly executed is presumed to be valid & not the result of fraud or undue influence

1. Proponent has the burden of proof to show due execution (contestant may stipulate to prevent proponent from entering favorable testimony)

2. Then, contestant has the burden to proceed w/evidence attacking the validity of the will.

ii. Mental incapacity – contestant must show:

1. T does not have mental capacity to be able to understand nature of testamentary act, the nature/situation of T’s property, or relationships to living descendants; or
2. T suffers from a mental disorder w/symptoms including delusion or hallucinations which result in devising other than would have (eg: parent has paranoid beliefs that child wishes to harm him)

iii. Undue influence (subordination of T’s volition & procurement of a will by influence that b/c of the presence of a confidential relationship,…) – contestant need establish this. (eg: housekeeper who cares for elder & makes up stories…)

iv. Fraud – use of misrepresentations to induce execution of a will

d. Improper & Deceptive Conduct:

i. The beneficiary has taken steps to alienate T from those around him using false statements to convince T that the others do not have his best interests at heart

ii. The beneficiary convinces T that others normally around him do not care about his welfare and that T can only rely on the beneficiary to look after him.

iii. After gaining ascendancy over T, B threatens to leave T if he does not receive benefits from the estate.

iv. B uses deceptive means to convince T that others expect him to provide for B

v. B misleads T into believing that B is different than indicated by reality.

vi. B convinces T that he can be saved from an unpleasant fate if provides for B

e. Proving Improper Behavior:

i. Statements of proponent along w/those of decedent are competent evidence – burden may shift back to proponent to show lack of undue influence.

ii. Easy to show confidential relationship, not as easy to show active procurement

f. “Videotaping a Will Execution”

g. “Fight for Oil Baron’s Fortune”

h. “The Terrorizing In Terrorem Clause”

a. Clauses which are meant to strike fear into the hearts of contesters of a will

i. Not a disinheritance clause – leave them nothing ($1 to future children)

b. Weapons to protect the will of testator – 

c. People will forfeit what they get under the will if they challenge it = must give them something to lose (nothing to lose if you give them $1!)

d. State’s tend to be careful about giving effect to no contest clauses b/c don’t want to prevent access to the courts (don’t like them) = very narrowly construe them. Courts tend to provide a way for contester to “air” their grievances:

i. Marlene Burch v. Randall George, Trustee

1. 2nd wife/1st family clash going on. (often will see children of 1st marriage v. 2nd spouse) – need to be careful here, alert everyone to what is going on (b/c usually 2nd wife gets ½, kids get ½ & kids challenge)

2. 7 million – 4 million in trust; 1.5 million in marital trust (Marlene getting income from this trust - $6k/month, & beach house worth $1M, yacht, Mercedes,…) She also got joint property worth $800k, $200k in life insurance. She doesn’t think this is fair b/c says $7M is community property. She goes to superior court (says ½  her property), to decide nature of property (not probate court b/c determination of property not will problem) & asks if claim she is about to bring is going to be considered a contest? B/c he drafted a no-contest clause. = Yes. Contest will trigger the clause. 

3. SC Cal – action to determine nature of the property will constitute a challenge & if she goes ahead = at her own risk. 

a. Would win ½ of $7M & lose what given under will OR lose everything.  

e. MD In Terrorrem Statute: §4-413. if probable cause exists – we recognize no contest clauses, but if contester can show cause to show undue influence = we will not honor no contest clause & allow you to challenge (if a legit challenge) – otherwise no way to undue the harm done.

i. = good to put them in if you think there may be a challenge as a preventative measure

X. Not Enough to Go Around?

A. Ademption, Abatement, and Apportionment

a. A variety of doctrines meant to help the court w/the following problem:

i. Wills are ambulatory, but they don’t expire – so when a testator executes a will and doesn’t die for a long, long time (things get lost, people go bankrupt, people in will die, etc…) = consequence is that there a lot of things that won’t make sense when reading the will (not ambiguous, just has been a long time & lot has happened) ( what do you do & where does it go? Intestacy? To the legatee’s relatives????

b. Characterizations: To help the courts deal with these problems, we have broken down legacy’s & residue:

i. Residuary Legacies = whatever is left (rest, remainder, residue not disposed above to children, spouse, whoever)

ii. General Legacies = I leave $100 to Bob – we don’t care where the $100 comes from, no pot designated from which it is supposed to come.

iii. Demonstrative Legacies = I leave Beth $300 from my bank account at Bank of America – looks like general, but comes from a specific place/fund

iv. Specific Legacies = I leave my house at 5 Main St. to Chris. Specific description of property.

c. What if the thing is there (diamond ring to Val) when executed, but now it is gone? Grandma did something to the ring (not stolen by aunt) = 

i. Ademption By Distinction = the bequest dies (she doesn’t get something else!)  

1. if it is a Specific Legacy in the will & is missing = it is gone, it dies. 

2. In general/Demonstrative – can dip out of another pot

ii. Ademption by Satisfaction / (Ademption by Advancement) =  if grandma gave the ring to her during her life, in advance = it is fulfilled/satisfied.

1. similar to 3-106 in intestacy: same kind of provision & what if they had given $10k to grandchild in advance? Should the grandchild still get 1/3 share or 1/3 - $10k? grandchild has to acknowledge it in writing as an advancement or not included (could just be B-day gift).

d. Abatement = if not enough to fulfill all the legacies in the will 

i. Linked to above characterizations

ii. MD§ 9-103. Abatement (priority order:)

1. property not disposed of by will 

a. intestacy property

2. residue – residuary legatee’s must ante-up

3. general legacies other than (4)(5)(6)

4. general legacies to dependants

5. general legacies to creditors (I owed my sister $10k –NOT Visa bill!)

6. general legacies to spouse

7. specific & demonstrative legacies (protected most b/c usually tangibles & harder to liquidate)

iii. hypo:

1. X’s will leaves: diamond ring to Beth; $10k to church; residue to Bob. 

2. X dies w/ ring (value of $8k); $10k cash; $30k in bonds = $48k in assets. 

3. X has $40k in debts at death.

4. Result? 

a. W/o debt – will would work

b. W/debt – eat into residue 1st (according to statute)

i. Bob’s residue wiped out 1st
ii. $10k to church gone as well

iii. Beth gets the ring. (could borrow against it if didn’t have enough to go around, or put mortgage on house,…)

5. if X had $130k in cash = Bob would get $90k, rest per will. 

6. also have to think about the fees for the estate – funeral, lawyer, etc.. would be paid 1st.

e. Apportionment – 

i. Federal estate tax exemption is $675k. Young couple drafting will may not change will before die 50 years later – need to think about tax clause .

ii. Q: when you have legacies coming out of estate, who is going to take the hit/burden of the taxes? Proportional share of taxes or all out of residuary?

iii. “Issues in Estate Tax Apportionment”

1. Don’t overburden the residue

a. most popular tax apportionment to pay taxes out of estate residue 

b. when on probate & non-probate = some major problems can erupt:

i. b/c unexpected assets generate taxes w/o sharing the burden

c. only specifically identified nonprobate property should be released form sharing in the tax burden

iv.  “Are You Using the Wrong Tax Appointment Clause?” ( most wills contain clause directing all death taxes to be paid out of residuary estate w/o apportionment – potentially destructive:

1. Tax Clauses are important – need to talk to clients about this: Default (residuary) or Proportional tax? Dispositive issue!

2. Effect of Tax Allocation Clause – (usually draft to take all taxes out of residuary estate – w/o even asking client – need to be careful!)

a. eg: Dad bequests closely-held shares of family stock to daughter & residuary estate (all prop) to son. At death , if Dad directs in will to pay taxes out of residuary estate – son will pay taxes for both.

3. Allocates Apportionment = everyone pays their fair share.

4. Tax Clauses Are Difficult to Draft – 

a. Needs to be clear and unambiguous & comply w/special requirements

5. “unexpected assets” can be a trap for unwary lawyers – Client may not tell you about assets in estate  = could be a bomb!

v. Johnson v. Hall

1. At death, Dr. J left ½M divided among her close relatives & friends. Left residue in trust for her son (mentally ill). Other son here petitioning b/c wants pro rata apportionment. She just says to pay taxes as soon as possible (doesn’t specify where to be taken out of – ambiguous)

2. Common law - estate taxes viewed as part of admin. cost & taken out of residue - resulted in inequities sparred statutory enactment:

3. Debts & expenses Always come out of the residue

4. MD §11-109. (old) – apportioned among all interested in proportion to the value of the interest. (mandatory, absent express intent to the contrary)

a. = text of will is to be scanned only to see if there is a clear direction not to apportion. (even though other states don’t agree)

b. you need to be very explicit in MD to opt-out of this

c. = Fall back is Apportionment (in MD) – TG 308 (under tax)

5. This will – “be paid as lawfully & conveniently be done” = not enough contrary intent to reverse = apportioned the tax

vi. hypo: 

1. will: painting to Beth ($10k), $10k to Bob, Residue Chris, Life Insurance to Mom

2. death: painting to Beth ($10k), $10k to Bob, Residue $50k, LI $30k

3. 10% apportionment tax $10k owed – Beth $1k, Bob $1k, Chris $5k, Mom $3k (if exempt one person – others ante-up proportionately) 

4. or all to Chris in residue, or can exempt certain people (give painting for $1k? seems silly) & custom draft the tax provisions. 

B. Lapse – when legacies are in the will but predecease testator 

a. At common law – the gift would lapse (b/c legacy not there to “enjoy”) – could be harsh consequences. = would kick back to other takers

b. Began to create Anti-Lapse Statutes:

i. Estate of Thompson

1. Common law – a gift to a legatee/devisee who died before testator lapsed. Still the law, absent statute

2. Kansas – anti-lapse statute adopted to allow issue to take same estate devisee/legatee would have taken, unless a different disposition is made in the will

3. A will is ambulatory, and takes effect only upon testator’s death 

a. the effects of a will and the rights of parties to it are determined by the law in existence at the testator’s death, not at time of execution – b/c T could have changed it 

4. Here, GT could have revoked or changed will when wife died = did neither = wife’s children took (her position fixed when she died).

ii. Estate of Kehler

1. May daughter of deceased brother take in his shoes? This court allowed (I disagree)

C. Simultaneous Death – giver survives the taker (Rule of Law)

a. Keegan v. Estate of Keegan

i. When 2 joint-tenants die simultaneously – ½ to each (sale of real estate) = spilt estate in ½ & life insurance beneficiary is deemed to have survived the taker

ii. General Rule – Giver survives the taker ( but can reverse the presumption (Dad explicitly reversed here for tax purposes). Also if JTWROS at simultaneous death Proceeds of life insurance divided equally among 6 surviving children – free of claims of creditors of their parents 

1. property will go through beneficiary’s estate – we want to kick it back to testator

iii. Proceeds of policies w/in the trust subject to the trust free of claims (as above)

1. life insurance is a shield against creditors

2. MD 3-110

3. MD 4-410

D. Overview – clean-up doctrines

a. Essentially problems created b/c of the nature of wills (ambulatory – not fixed in stone until you die) – things change (property comes in/goes out of estate; people are born, people die, etc…)

b. Doctrines created to help court:

i. Ademption – thing not there when will becomes operative

ii. Abatement – not enough to go around; gives order to dip into property

iii. Apportionment – who bears the share of the tax burden

1. residue – residuary legatees pay

2. pro-rated – everybody antis up

a. default rule in MD

iv. Lapse

1. common law – if beneficiary dies before will operative = gift laped (went away, back into the residue)

2. most states (including MD) – anti-lapse statutes (reverses CL presumption) – hands the gift to the issue of the dead beneficiary

v. Simultaneous Death – (very rare) – don’t have usual markers to tell who gets what

1. Assume the giver survives the taker (even when so close in time) = legal fiction. 

2. When joint property = gets split ( ½ ) treated as TinC.

3. Life Insurance – assume giver survives the taker (to next beneficiary or estate of insured)

c. All these presumptions can be reversed – write into the will & opt out of the default rules

TRUSTS

XI. Transfers to Trust

A. Estate Planning Using Trusts – How we use trusts & Why they work

a. “Estate Planning Secrets Everybody Already Knows”

i. exemption for small estates – estates of $675k or less will pay no federal estate tax

1. Now $675k ( in 2006 going up to $1M per person exemption (99.5% Americans pay no estate tax at all!)
2. Estate tax not burden on the middle class (like politicians make you think)
3. People should be allowed to pass on what they accumulate – but not really the estate tax that’s keeping them from doing it – it’s long-term health care 
4. Get the $675 once in life – why give it earlier than death? (piece of property/stock will escalate in value)
5. Annual Exclusion Gift: get $10k per year per person benefited (natural check – is there really # of people want to give this too?)
ii. For federal tax purposes = probate + nonprobate property 

1. JTWROS all brought in to estate of 1st to die (included)

2. term insurance included

3. 401K’s, 403B’s & qualified plans included

iii. Trusts a way to help these people w/legal fiction 

iv. This is a transfer tax (not an income tax)

v. Receiver of the gift does NOT pay income tax on the $ - b/c congress has decided to not characterize legacies as income. Tax is paid on the estate, by the estate (an estate tax)

vi. marital deduction – taken before estate taxes are computed, for amounts that pass to a decedents surviving spouse / no limit = leave it all to your spouse & pay no tax

1. Bad b/c the entire estate will be taxed when that spouse dies

vii. Best to use combination – $675k exemption placed in a trust that will bypass the estate of the surviving spouse and the rest to qualify as a marital deduction.

viii. “no free lunch rule”: the only other way to save taxes is to give away the asset in some form or another

ix. GRIT – grantor retained Income Trust: allows you to keep some for a while and save state taxes too. 

1. donor will place $/investment in irrevocable trust w/an independent trustee. The trust will provide that the donor will receive all the income for up to 10 years, then the remaining assets are paid to the beneficiaries.

2. Advantage: b/c the beneficiaries have to wait # of years, its current value is less than its actual value.

b. “Everyday Estate Planning and Saving” – for Lawyers

i. Transfer of Practice – 

1. the death of a sole practitioner, partner, or major shareholder in closely held corporation = need plan to help w/payment of federal estate taxes, state inheritance taxes, admin expenses, … 

ii. 3 options:

1. the practice interest may be continued (if legal) for the benefit of the family

2. it may be sold at the principle’s death

3. part or all of it may be sold or given as a gift during the principle’s lifetime

iii. Sole Practitioners:

1. liquidation, continuation, transfer, gift under buy-sell, sale 

iv. Wills and Trusts – 

1. trust employed when estate owner wants to enjoy the benefits of an asset w/o the burdens of managing it. A way to avoid ownership:

a. the transfer of the trust must take place during the settlor’s lifetime

b. the trust must be irrevocable; and

c. the settlor must not retain any power over any trust assets nor any power to alter, amend or affect any beneficiary’s share of the trust.

c. “The Federal Estate Tax in Perspective”

i. Estate Tax is all inclusive (6 categories): solely owned assets, any share of assets owned as a TinC, Life Insurance as face value (the amount paid to beneficiary), retirement plan proceeds, assets held as JTWROS, or TbyE. (Net Value = minus debts)

ii. If Single – 

1. $675k exemption; 

2. all property owned as TinC & JTWROS are appraised at full value at death (unless can prove not owned full share) – if estate does not exceed the exemption amount = executor doesn’t even need to file return.

3. if exceeds $675k, then excess taxed starting at 40% - 

a. $10k gifts of excess each year (nieces & nephews)

b. Charitable deduction: can leave the rest to charity – tax free

iii. For Married Couples – 

1. Simple Will – what M&D probably have – to each other then to kids

a. Assume M-$675k; D-$675k 

b. M dies 1st = property goes to D. D now has $1.35M (no estate tax on M’s death – b/c everybody gets to pass $675 free & clear, & also marital deduction – all to D w/o tax – treat as economic partnership). (What of D gets remarried? Can have another marital deduction). Assume D doesn’t remarry = dies w/$1.35M, can only exempt $675K – rest is taxed (see below, this is from class notes) = this can be completely avoided – see below
i. = (would want D to have the use of the $) use exemption to give $ to kids & then no tax on it – (D’s id protected by his exemption) (or can use bypass trust for D to use & name kids as beneficiaries) = D can use but not included in his estate at death. See bypass below
2. whatever assets left to surviving spouse are free of estate tax 

a. if was all in his name = would be large probate (better to leave in a living trust or jointly)

3. $675k exemption each (for any assets left to persons other than spouse)

4. need to determine what taxes will be on surviving spouse & plan there (
a. Net wealth under $675k: no tax consequences except probate = could put in JtbyE; each could establish a separate living trust in which at death would pass to designated beneficiary; or bypass trust, QTIP, or variation (= spouse could benefit then pass on)

5. Net wealth b/w $675k - $1.35M: 

a. H, when dies leave $675k to children (exempt) = W (
b. So W wants the Use of the assets during remaining life = use a Trust
c. Best to divide assets b/w H&W (by splitting or shifting entire blocks of assets to one spouse/another) ( the key is NOT to own as JTWROS or TbyE b/c

i. each draft will saying their assets go into trust for benefit of spouse at death to be used for health, education, and usual living expenses and that she can use income or principle & when she dies the remaining will go to children. = H gets his $675k exemption & W can use it. = Bypass Trust.

ii. Bypass Trust Rights: 

1. Spouse can be sole trustee  = does not have to go to anyone else to ask for $ out of the trust; can make all investment decisions by self; can buy, sell trade, etc

2. Can use all the income for the $$

3. Beneficiaries won’t balk b/c her $675k at stake too

4. Cannot use $ for luxury items (only health, education, maintenance, support)

5. trustee can provide for children in same manner & principle can be used for children (cannot supplant her legal obligations to support minor children)

6. can give additional right to w/d 5% /yr (will go down each year as size diminishes) for luxury items – non-cumulative

7. wife can have right to change distribution of wealth as family needs change (H would have wanted this)

iii. what about new spouse?

1. can have nothing from trust

2. still has her $500k – should put it in bypass trust for new H to go to her children when he dies

iv. what about probate?

1. separate living trusts – b/c living trusts assets avoid probate!

6. Net Wealth over $1.35M:

a. Use living bypass trust to shelter 1st $1.35M

b. Should put remaining in living trust too, to avoid probate:

i. give to spouse & get complete marital deduction

ii. give to bypass trust & pay tax

iii. put into subtrust for wife’s use/benefit (not bypass trust) but still qualifies for marital deduction.

1. 1st subtrust allows wife to choose where $ goes at her death (she gets use during life)

2. 2nd – QTIP trust – H gives her the income (and principle if he wants too), but at her death then $ goes where QTIP/he specifies (more popular)

c. to eliminate the tax on the excess altogether:

iv. Trust as a separate legal entity – a legal fiction; separate legal entity. If trust is drafted correctly – not treated as “owned” by D

1. is revocable – only becomes irrevocable upon death of trustor

2. what if all property as JTWROS – will pass all by operation of law automatically (this trust will be a waste) to Spouse. 

B. Making a Valid Transfer

a. “A Living Trust can beat a Will, but Not Always” – revocable trust

i. Living Trust – transfer stocks, property, other belongings into trust & become lifetime beneficiary w/right t change/cancel at any time. At death, assets are dispersed as instructed, bypassing probate court. 

1. Advantages:

a. Speedy transfer of assets

b. Simple process for dealing w/property in more than 1 state – b/c consolidates all real property (don’t need probate in all other states)

c. We base probate costs on size of probate estate ( = then transferred into non-probate (just setting up trust doesn’t change tax liability, just probate fees)

i. Probate fees –

1. court costs

2. executors fees (% of probate estate)

3. attorneys fees (% of probate estate)

d. Avoid Guardianship - smooth transition of power if you cannot handle your affairs

e. Good for those w/complex relationships (steps & same-sex couples)

f. Carries more power than living power of attorney

2. Disadvantages:

a. Costs $ in lawyer fees (& trustee fees)

b. won’t save that much unless assets over $1.35M

c. Does not bypass estate taxes (living trust by itself)

d. Probate Court oversight is a good benefit – prevents mismanagement (under court jusrisdiction)

b. “Pros and Cons of Living Trusts”

i. What is a living trust?

1. a trust created in writing while client is still alive

2. trustor – person who creates the trust

3. trustee – person who manages the trust (usually a 3P, individual or institution)

4. beneficiary – the person for whom the trustor has created the trust (can be same person as trustor) 

5. trust agreement/declaration of trust – the document that creates the trust (needs signature of both trustor & trustee) = becomes a separate & distinct entity & provides for management of trust estate during lifetime & disposition at death. 

ii. How does the trustor fund the trust?

1. must be done partially from the outset; wise to put in most assets (even deeds to be conveyed to trustee)

iii. Advantages:  see above
1. Avoidance of Probate – costs, delays, publicity of formal probate proceeding. Costs: probate has statutory required % no matter what needs to be done; for trust = value of services actually rendered (= usually less).

2. Avoidance of Conservatorships – for incapacitated people = trustee (or successor trustee if he is incapacitated) can step in and assume full responsibility for trustor’s affairs (avoid public embarrassment?) 

3. Privacy of Disposition – K b/w trustor & trustee = terms & conditions are private (probate proceedings are public in nature)

4. A Management Vehicle – trustor can even watch management by trustee to decide if right person to keep on when dies.

iv. Disadvantages:

1. Cost – attorneys charge on hourly basis (usually offset by future savings)

2. Inconvenience – annoying when making large purchases, etc…; annoying to amend/change b/c of formalities (will easier)

3. Settlement of Creditors Claims – creditors have limited time on probate; no limit this way; also probate court good way to settle conflicting creditors (b/c invokes court’s jurisdiction)

c. “His Will Survives…Jerry Garcia of the Grateful Dead”   (largesse - generosity, n.)

d. TO KNOW:

i. Limit is $675k pp.– know what goes into it (probate & nonprobate)( know tax too

1. life insurance includable at face amount!

C. Creation of a Valid Trust:

a. A gratuitous transfer (nothing is coming back)

b. Interest in property as bundle of sticks – if own all sticks = FS 

1. Renting a property – 1 stick, the right to live there

2. Can give away mineral rights & keep other rights (occupy, etc..)

ii. Ways to spilt property interests:

1. time – present interest (LE) v. future interests (Remainder)

c. Creation of trust similar to property – transferring property to someone else

i. Splitting legal title – to trustee & beneficial title – to beneficiary

ii. Express – oral, in writing (real property has to be in writing)

iii. Constructive trust (as judicial remedy)

d. 2 ways to create (express)

i. Declarations of trust – “I’m holding this book in FS, and I am going to give it in trust to A & me as trustee ”. I continue to hold it, just changing hats

ii. Transfers in trust – “I’m holding this book in FS, and I am going to give it in trust to A as trustee to J to hold in trust for A”. 

iii. Have to look at INTENT of transferor – was it meant to be a trust? Mean to create a mandatory fiduciary obligation on someone to hold it for someone else? Or just “hope”? Looks like a loan or gift or trust created? 

1. If fiduciary obligation created, the beneficiary now has rights in that property (trustor can’t give it away). Wishful/precatory (I hope)  v. mandatory language

e. Classic Elements of Valid Trust:

i. Trustor has Capacity (trustor = donor = transferor)

ii. Present Intent to create a trust (can’t be future intent – “if I win lotto, I’ll make a trust for you…” – not enough)

iii. Trust Property – has to be property as issue (Trust Res)

iv. Valid Purpose (just not illegal or against public policy)

v. Trustee – needs to have someone in relationship to hold legal title and manage it for the beneficiary

1. who can be trustee? I can be trustee, bank, lawyers, family members, …

vi. Beneficiary – needs to be someone there we are holding the property for

1. needs to be identifiable (my sister) & Not too vague (my “friends”)

f. What can you put into a trust? – what funds the trust = the trust principle

i. Cash

ii. Tangibles (car, house, artwork, assets,…)

iii. Stocks & Bonds (can get interest)

g. Trusts meant to last – can pay out, can be for a specified amount of time (until X is 25), 

h. What happens when the trust is generating income (rental property, stocks, etc…)

i. decisions need to be made about what the trustee does w/the income

ii. standards/guidance needs to be in place – for anything, for education only, in trustees discretion,… 

iii. need to have cash too to maintain property – good to put the “family farm” in trust so don’t have to split it & trust can pay for upkeep

i. What to do w/the principle? 

i. Principle usually kept for grandchildren, great-grandchildren & issue (as remaindermen)

ii. Usually tell trustee can dip in for emergencies

iii. Can say can subsidize the kids (rent, etc…)

iv. Trustee’s fees come out of principle (as well as lawyer fees, guardian ad litum…)

1. whose share’s does these fees come out of? 

j. If someone treats the trust too much like their own property = pierce the corporate veil 

i. let someone pierce it & go in & take out principle (govt?)

k. historically did not allow revocable trusts (living trusts) – trustor has power to throw it out & get it all back – b/c having cake & eat it too (was nothing but an invalid will substitute)

i. court’s begin to back off of this – began to uphold by 60’s commonly accepted

ii. Norman Dacey – began to push on public that probate a bad/corrupt process (handed out by court as favors) = perception of corruptness (why taking so long & stealing $ out of estate)

1. wrote a book “How to Avoid Probate” = pushed revolution in probate law

2. ‘trick’ in book was to put all your property in a living trust – 

iii. As a response to this book = Uniform Probate Code 

iv. Barnette v. McNulty

1. People involved used a “Dacey trust” – Mr. B creates trust to avoid probate, corpus of trust is stock, wife is beneficiary. File for divorce. Mr. B dies. She presents trust to court, Mr. B’s son challenges the trust b/c 1) not valid b/c he didn’t put stock in trust’s name 2) if was valid, he revoked b/c said to everyone he was revoking it.

2. Mr. B has made a ‘declaration of trust’ w/him as trustee & her as beneficiary. As declarant, don’t have to transfer to self as trustee – Not a good idea – Should see a transfer of property for trust. Need to transfer title to trustee (even if same person)

3. Revocation – sufficient oral revocation. As trustee, seems superfluous that he needs to communicate w/himself as trustor!

4. Son wins b/c 1) there was a valid trust; But she doesn’t get it b/c it was subsequently revoked. 

5. Concern about Trusts = lack of formality. (will has formality to impress upon you that you are making a final disposition of property). (easy to set up a trust – no formality, no witnesses) – no rationale for not having formalities! 

v. MD §14-101.

1. there is supervisory authority in courts over these trusts (inter-vivos) – generally not subject to probate court supervision. (unless do something affirmative to get it in & ask the court for it)

2. testamentary trusts are under jurisdiction of court – must appear in court even to write checks out of it

vi. MD §14-102. 

1. terminology – (who is a child, per stirpes, etc…) in the interpretation of inter-vivos trusts = if ambiguity problem, import rules of interpretation into the trust. 

l. French v. French - Constructive Trusts

i. Questions about promises made – to parents to hold so they qualify for medical assistance. Over time he treats some as his own (sold part of it), gave some to siblings, ???, supposed to give LE to wife but gave her JT – she later bring others in as JTWROS – bad b/c if she outlasts – goes to her relatives, 

ii. Court sees unjust enrichment & as remedy construes as constructive trust for him & his siblings (deprives her of right). Breach of fiduciary obligations to his parents & others in family. 

iii. Café property – not in constructive trust (only home property)

D. Revoking the Transfer – 

a. question of whether revocable when you set up a trust; if they are revocable – can go in and change terms

b. Nicosia v. Turzyn – good case to show possible pitfalls in drafting.
i. Drafted trust – H&W put $ into it. Sister of W is co-trustee. 

ii. then split into subtrusts. A Trust is irrevocable; B is silent = H revokes the 2nd trust & takes stuff out (principle). Sister’s argument: who is this supposed to be for? 

iii. General Rule –  Silence = Irrevocable. = need to explicitly retain power to revoke. (only 4 states have reversed – CA, MT, … - b/c lawyers had it changed) = malpractice

c. Gamage v. Liberty National Bank and Trust

i. Facts: revocation of trust must be in writing. Grandson going to benefit from the trust. On her death bed w/son & writes a holographic will revoking the trust.

ii. General Rule – if you want to revoke the trust must follow the terms of the trust. Does not include revoking it in a will.

1. if the trust doesn’t say, then to default rules = written notice to the trustee, during lifetime.

2. if the trust says have to jump up & down on Lombard street, turn around & hand it to trustee = you have to do this!

iii. Issue: Whether a living revocable trust agreement allowing for revocation only upon written notice to the trustee may be revoked by a will = No.

1. b/c of strict revocation requirements; 

2. & b/c must be done during lifetime, not through a will

iv. Why? b/c once the person dies – you cannot know their intent; on her death bed – capacity/duress? Death bed transfers seem to be suspect. 

v. Need to retain right of revocation – or not revocable

E. Can Your Creditors Access the Transferred Property?

a. State Street Bank and Trust Co. v. Reiser – law is beginning to respond to revocable trust
i. B/c of lack of formalities, people still think trust is theirs – here he borrows v. stock he already put in a trust. When he dies = not enough $ in the estate (probate) (this stock is not nonprobate – historically couldn’t touch it b/c nonprobate). 

ii. He had the complete power during his life to get the trust assets back = tantamount to ownership.

iii. = Bank can reach assets of an inter vivos trust to satisfy a debt owed to bank by settlor of the trust. If keep power to get it back during life = so should creditors at death.

iv. Violates public policy for an individual to have an estate to live on, but not an estate to pay his debts with.

v. Where a person places property in a trust and reserves the right to amend/revoke, the settlor creditors may, following the death of the settlor, reach in satisfaction of the settlers debts to them,…

vi. Assets over which the settlor did not have control during his life, are not subject to the reach of creditors.

vii. ( now creditors can get into probate & revocable trusts to satisfy debts. For creditor purposes, treat as own asset.

1. w/spouse elective share statute? what if a spouse moving probate assets into revocable trust.

F. Can Your Spouse Access the Transferred Property?

a. Moore v. Jones
i. H sets up revocable trust for his siblings & provides for wife. At death, she want to come in & take her elective share (need to protect spouses). 

ii. Ct: policy protecting spouses should trump = the property in the trust counts towards elective share. Rest of trust still good, this portion just gets carved out.

1. MD: not here. Over probate estate only by statute. (however, there is fraud on the spouse – if H moved assets out of probate to keep away from spouse & can prove this = may be allowed to go in & take; there are many non-fraud reasons to create a revocable trust – tax purposes, keep out of probate,…) 

G. Recap of Basic Estate Planning Functions – 

a. Why We Use Trusts Today

i. To minimize the tax burden:

1. H&W – trust allows 2nd spouse to benefit from the $ w/o throwing them in the estate for tax purposes

2. Federal Estate Tax – $675k moving to $1M – includes everything (probate & nonprobate) (State Tax – only care about probate)

3. Transfer Tax (Gift Tax)

ii. To avoid probate

iii. To avoid guardianship

iv. To control the property – where it goes (eg: not to new spouse)

v. For flexibility in management (someone has to manage estate for minor trustee)

b. Elements of a Valid Trust:

i. All about finding out what was in the mind of the grantor. 

c. All the sudden the beneficiary has rights, can bring actions.

d. Mandatory obligation on trustee – was this intent there?

e. Splitting of Interests – bundle of rights (in trust split legal & beneficial title)

XII. The Trustee’s Duties & Discretion

	Cash Flows In
	Cash/Property Sits
	Cash Flows Out

	Does the $ sit as principle or interest? Important b/c depends on who gets what (split interests)
	Where do you put it? Can’t just let it sit there (needs to be productive)
	Writing checks to people (income beneficiary expecting $ from you)

-who gets, how much, when,…

	
	Fiduciary Obligations: 

a.  Prudent Investor 

     MD§15-114

-- Diversify MD §15-XXX

    (important to balance 

      portfolio)

-- Duty to make product    

    productive (can’t leave in a     

    non-producing account) (can 

    rent house out too)

-- No duty to guarantee positive  

     returns (trustee not     

     guarantor)

Breach = grounds for suit
	


A. Who can be the trustee:

a. MD §14-110  Fiduciary – Who May Serve 

i. An individual – a big responsibility, who do you trust, not a lot of expertise, can have co-trustees (bank & family member – bank has the expertise, family can watch over)

ii. A trust company

iii. A 501(c)(3)

iv. Out of State trust companies

v. (Lawyers/Law Firms (especially in Boston, Phila.))

vi. A bank – very impersonal, very slow,…

B. Fiduciary Duties of Trustees

a. “Lessons from the Harriman Estate Wars”

i. trustee & widow squandered more than $30M on high-risk investments from the estate (should be invested more conservatively)

ii. PH well-connected, ambassador to France, helped w/Clinton-Gore ’92 campaign.

iii. Husband leaves most estate to her. He set up massive trusts for grandchildren, daughters, etc…everyone is getting massive income from trusts. No one paying attention that trustees, not watching – hired manager to run who begins to invest in failing playboy resort in NJ & borrows against the trust. $18M charge v. trust assets = bank wants it’s $ & calls the loan. Heirs now on line to pay back the loan. Heirs then sue her. Settled case ’95 & she died 13mos. later. 

iv. = family trustees infamous for blowing the $, breaching fiduciary duty,…

v. MD §15-102:

1. trustees can borrow $ against the trust

b. “The Perils of Pamela”

i. completely mismanaged the trust at issue (reduced from $25M to $3M)

ii. breach of fiduciary duty

c. “Heirs Hope for a More Sympathetic Forum”

C. Discretion Over the Allocation of Principal Income

a. “Intellectual Properties: Bank Gives Value to…Properties” – Obligation to make trust property productive.

i. Bank Trustee - 

ii. Has 4,000 posters in trust – trustee looks at the old movie posters to make productive – he starts to put together deals (trust not putting up $) using old photographs & licenses to places, sells some at Southeby’s to make $. (very creative)

b. MD 15-111. Registration of Fiduciary

c. MD 15-112. Removal of Fiduciary by Court (Lay out grounds for removal)

i. Preventive way to get rid of a trustee & freeze assets before he can drain them further (before goes to trial)

d. Matter of Kuehn

i. Tension b/w remaindermen & beneficiary

ii. Trying to set up trust ?  - READ THIS

iii. Why do trustees think they can hold on to property? Max K didn’t own the property alone (split interests, part in trust/part not in trust = can get messy putting real estate in trust = problem here)

iv. When trustee sells real property & gets cash = principle (for remaindermen) – b/c only converting nature of property. Here income beneficiaries saying have a right to some of the cash b/c under-productive property & they weren’t benefiting 

1. In a market where property value going up = remaindermen want T to hold on to the property for as long as can. 

2. But income beneficiaries not benefiting at all (usually testator trying to benefit income beneficiaries during life = want some income – rent it, turn into parking lot!) = Beneficiaries want it to be sold & want some of the $ (had trustee sold it earlier, would have converted into cash & invested it which would have produced income)

e. Uniform Principal and Income Act  - (trying to be fair, keep everybody happy) – to allocate; simplicity & convenience of administration.

i. Set of rules for trustee to know what to do w/cash that’s coming in

ii. default rules – in trust can draft around this for any rule you want

iii. Section 1 – Definitions

1. income beneficiary: the person to whom income is presently payable or for whom it is accumulated for distribution as income.

2. remainderman: the person entitled to the principal

iv. Section 2 – general parameters [duty of trustee as to receipts and expenditures]

1. can draft around - follows general property principles = give you a lot of control after you die to tell people what to do w/your stuff 

2. T should act 1) in accordance w/terms of trust; 2) in absence w/these rules; 3) if neither is applicable - w/what is reasonable & equitable = then T should be protected

v. Section 3 – Income, Principal, Charges.

1. Income = return in money or property derived from the use of the principal

a. rent, interest, corporate distributions (dividends),… 

2. Principal = property which has been set aside by the owner and held in trust, eventually to be delivered to a remainderman, while in the meantime is used for an income beneficiary.

a. cash resulting from changes in nature of principle

b. except under-productive property

vi. Section 6 – Corporate Distribution – 

1. cash distributions go into income

2. if send stock in some other company = goes to income

3. if send stock in same company = principle = to keep from diluting underlying interest (principal) in company.

vii. Section 12 – Under-productive property

1. if property has not produced an average net income of at least 1% per year.

2. part of it goes to income beneficiaries (don’t need to know the formula) – good argument for beneficiaries to get some $$.

viii. Section 13 – Charges against income & principal - how to pay expenses against trust (2 competing factions):

1. need to maintain property in trust, trustees fees, litigation v. trust (all eats into trust) = tells you where to pull the $ from

2. taken out of income - ordinary expenses 

a. taxes (annual property taxes), premiums on insurance (homeowner insurance, fire, etc…), maintenance (owing the grass), interest in mortgage,…

b. ½ court costs & accounting fees (attorneys account to beneficiaries) – obligation for trustees to do accounting

c. ½ trustees regular compensation

3. taken out of principal – odd/extraordinary expenses

a. putting a new roof up (b/c part of value of house), paying mortgage on property, capital gains taxes,…

ix. Important Rules per Monopli:

1. 1st: look to trust to see where to allocate 

a. if trust says T has discretion = Trustee has discretion to do what he wants

2. 2nd: silence or Trust may say look to statute = look to default rules (UPIA) 

3. 3rd: if doesn’t say in UPIA= fair & equitable (under Section 2) 

f. England v. First National Bank

i. Trust gave trustee full discretion. D sets up trust & funds w/this stock. Sell stock for $17M. Gage is income beneficiary – wants her $900k (wants to give husband the money for estate planning). She’s the only income beneficiary = seems reasonable. 

ii. Ct: wrongly decides need to look to rules (this is principle)

1. Intent of Dad – looked to clause about support/education/maintenance of income beneficiaries = [wrong clause!!!] – b/c talking about $ already characterized as principle!

iii. Dissent = not ambiguous. Trustee has full discretion per the words of the trust. Says majority confused. Completely separate standards & issues ($ coming in v. $ going out) = trustee did nothing wrong. Full discretion = full discretion. 

D. Discretion Over the Distribution of Principal

a. Standards:     (Decisions to make)

i. Clients will come in & express their interests (say I want my child to go to college if I die tomorrow; I have special needs child,…)

ii. Then you need to go through it w/them and make decisions 

1. Income: need to decide when income goes out

a. Can give trustee full discretion = T decides when income beneficiaries (kids; remaindermen = grandkids) get & what.

i. Can pay all; can let it accumulate (if don’t need yet), etc…

ii. Not a lot of people are comfortable w/this (especially if a bank)

b. Can give trustees some guidelines (trustee MUST pay income to kid for health/education/maintenance/support (HEMS – usually use standard of living b/c this standard varies (will be very diff for Trump’s kids than Monopoli’s)) 

i. most popular 

ii. more specific you get = more right given to beneficiaries (inverse)

c. Mandatory payout of income = T manages, but has no discretion over what they use it for (just send them the net income check). – opposite end of spectrum. 

i. Probably good if trust isn’t too big, depends on situation

ii. Not good to specify dollar amount (inflation, assets grow…) – better to allow it to change.

2. Principal: need to decide when can get to the principal itself – when can principal go to interest beneficiaries? You’re going to want to allow this; 2 standards:  Invasion of Principal Standards:

a. Make-Up provision: 

i. eg: Can dip if income not enough to take care of HEMS needs. Need to give the trustee the authority to do this, otherwise, remaindermen have a C/A v. trustee.

ii. Can give trustee discretion – Mandatory (shall make-up difference) v. Precatory (may make-up…)

b. Emergencies – trustee can dip for emergencies.

i. Problem: how do you define emergencies (can get specific or not)

ii. Matter of Damon

1. Trust: said could dip into principal for medical emergencies (trustee did not view psychiatric bills as emergency)

2. trustee is a remainderman = problematic b/c has an interest in the remainder.

3. Statute – 

a. If before statute – needed consent by anyone effected = No.

b. Post-statute – allowing court to dip in and invade the principal after a hearing (for emergencies)

iii. Need to discus w/clients – do not want to put this provision in a special needs trust b/c can get in & take by government. In regular trust – ok. 

iv. Need to look at language – May v. Shall (for flexibility)

v. NY Estate Powers and Trust Law Section 7-1.6

vi. Barnard v. United States National Bank

1. H dies and sets up trust limiting W’s ability to get $. She wants more $. Goes to court – testator’s intent? 

2. She feels like has the right to travel, wants monthly allowance increased. (couldn’t travel b/c of sick mom-in-law, then sick H)

3. not abusive discretion. 

c. a lot of these trusts were created to take care of wives over the years w/fear that they cannot manage the $. (We, as lawyers, will see concerns about controlling the remainder. H&W really concerned that their kids get the money of they die & spouse remarry! = trust is a format that can give them this comfort)

E. May or Shall? Precatory Language

a. Mykola v. Skeltinska

i. Will says “give,, devise, & bequeath” to cousin A. The testator says has to send stuff to relatives in Soviet Union (Ukraine).  = Express trust? Should Court impose Constructive Trust?

ii. Mandatory – give, devise, bequeath, shall, must = seems absolute 

iii. Precatory – wish, desire, hope = no obligations to trustee 

1. If said “shall” send parcels to SU = could be a trust w/duties and obligations

iv. Ct: gift in FSA w/hope she does something w/it (no trust here)

v. Ct also said too vague to enforce as a trust: what parcels? Etc…

b. “Trust Fund Victims”

i. support group for beneficiaries – to give heirs when bank is slow, messes up, etc… 

ii. moral: choose decent trustee

c. “Bad Heir Days”

i. what if trying to substitute trustee, tax problems? Very expensive. = draft this out – have a back-up plan in trust

ii. trustees fees – charging fees on property not throwing off income. Make sure there is cash flow! To take care of these things (fees, property, etc…)

F. Review:

a. Cash In: UPIA

b. Cash sits: Fiduciary duties

c. Cash Out: 

i. Income: 

1. Full Disclosure: fully discretionary standard - trustee decides 

a. = not much enforcement power to beneficiaries)

2. HEMS – health, education, maintenance, support (special standards for tax purposes) – includes rent, medical bills, school,…

a. most frequent standard – b/c not full discretion in trustee

3. Mandatory

ii. Principal:

1. Make-Up: the difference

2. Emergency: normally principal should grow, unless emergency on part of income-beneficiary.

d. B/c we let you control essentially your property for years to come in the future. Can set up guidelines.

XIII. Charitable Trusts – Who is a Valid Charity?

a. Differences w/Private Express Trusts

a. A trust for a ‘group’ of people (eg: law students in MD, the community,…) 

i. not a specified group like: my brothers and sisters,…

b. Has a Charitable Purpose

c. Rule of Perpetuities doesn’t apply to Charitable Trusts (can go on forever, not cut off)

i. We are less concerned about the “dead hand” issue b/c social good being done.

b. MD §14-301. General Enforcement.

a. Suits/parties in charitable trusts invoke jurisdiction of Attorney General’s office – has office w/jurisdiction over the charitable trust b/c have shifting constituencies.

i. AG has strong role to play in administration of trust – there to represent public’s interest in the trust.

b. Charitable Purposes: w/in the “spirit or the letter” of Statute of Charitable Uses – qualified what counts as a charitable purpose. eg:

i. Educational – very broad definition (includes publishing books)

ii. Health – meet health needs of the community (cure polio,…)

iii. Religion – (now clashes w/out constitution)

iv. Governmental Purposes – (environment)

v. Poor – alms houses, alleviation of poverty

c. Charitable trust shall not be held invalid or unenforceable merely because beneficiaries constitute an unidentifiable class

d. Must constitute a social benefit.

c. Why do we care if it is a charitable trust?

a. Tax exemption – (their tax forms are more informational)

b. Tort immunity – charitable immunity

c. Other governmental benefits…

d. How much Control can T have over charitable trust? Restrictions / Constraints? 

a. Public Trusts: 5th/14th Am EP clauses if public trust;

i. if a private express trust can put whatever restrictions on it you want to

b. Lockwood v. Killian, AG (1976)
i. Trustees have a problem: P’s want help from court b/c unable to choose a sufficient number of beneficiaries to expend all the annual income of Fuller Scholarship fund b/c of racial, sexual, religious (county) restrictions on beneficiaries of the fund. To avoid tax consequences, P’s sought removal of racial/sexual restrictions on beneficiaries – want held impracticable & illegal. AG want religious restrictions removed too. = to make pool bigger.

ii. Fuller: will granted scholarships from income of trust: protestant, white, boys. 

iii. Trial Ct: used doctrine of cy pres – notion of approximation (akin to modifying the trust; as near as) Court has authority to modify the trust if it has become outmoded – to remove racial/sexual restrictions. Allowed continued imposition of religious b/c no state action & would then have sufficient # of applicants. Keep w/charitable intent. 

iv. Ct: 

1. Trust for advancement of education is charitable & beneficiaries of charitable trust generally may be limited to persons of a particular religion; private conduct here – so not effected by 5th/14th Am. provide EP (would be different if was racial discrimination). (to have a 5th/14th Am claim, need to have State Action – unless have rational basis or compelling state interest) = leave religion in (b/c you have right to practice your religion & to propagate it)

2. Intent of Testator (he was w/in his rights to do this)

v. Dissent – Courts involved (by bringing suit itself) = State Action; should take away religious restriction also. Shifting notion of State Action – the more suspect the category (group restricted out), the fewer contacts w/the state to require state action.

vi. As the lawyer today – should tell them court likely to strike this down. You don’t have to represent them either. 

c. affirmative action jurisprudence – what about scholarships/trusts set up to remedy past discrimination? May be okay, depends. See Conlaw notes. 

d. Often alternate beneficiaries in court trying to get charitable purpose thrown out so they get the $. 

A. Tax Benefits:

a. As we see more governmental involvement, people become less willing to contribute to charity (b/c government taking more of people’s $$ - tax – and government providing a lot of the services anyway)

b. = Govt gives more incentives for people to donate to charity:

c. Sheltering Deduction: Eg:

i. 70 year-old couple has piece of land w/Basis of $50k, now worth $1M:

1. could sell the property & pay capital gains tax on $950k gain (20%).

a. Pretend is 28% tax = $266k ( $734k would give them an annual income of $51,380 per year (at 7%) (already had $60k/year) = $111k income & would have to pay income tax on that (36% bracket) = $40k tax ( $71k real income.

2. to create more income = planned giving – gives a charitable remainder trust. 

a. Put the $1M piece of property in the trust & won’t pay any CG tax (won’t diminish corpus & make income on it) (charity will sell when they die – must be irrevocable trust). 

b. Gives them $70k/year income + $60k = $130k. Also allowed to take an income tax deduction on the $1M charitable gift (as if gave the $ to the charity now – have to present value the $ to determine the tax benefit) (pretend present value of the gift is $333k – can take some each year to offset your income) = approx. $39k deduction (pay tax on only 91k!!!! at 36% = $32k income tax) ( $97k real income.

ii. – helps the client & the charity!

d. Estate Tax Deduction for anything that goes to charity.

B. Benjamin Franklin Trust – rule against perpetuities allows the trust to go on…

a. The Last Will and Testament of Benjamin Franklin

i. 1st thing he does – leaves land in Nova Scotia to his son, books and papers, discharges debt, then nothing else b/c his son was a Tory (semi-disinheritance clause)

ii. very specific gifts & devises…

iii. Codicil: 

1. sets up a trust to grow & accrue to benefit of Boston/Philadelphia:

2. sets up 200 year structure:

a. 1st 100 years appreciates in value – income to be loaned out to apprentices (to be paid back)

b. 2nd 100 accrue gift to cities

c. balance paid to Boston/Phil/Mass/Pa.

iv. Problems: 

1. notion of apprentices disappear – doctrine of cy pres invoked & begin to loan to medical students (revolving loan fund). – purposes change.

a. Eg: polio gone, so may change to pediatric Aids…to carry intent.

b. MD14-302(a). if the trust for charity become impracticable, illegal, etc… court can order administration as nearly as possible w/keeping w/intent of trust. Cy pres (device to keep up w/change)

b. The Franklin Foundation v. Attorney General et. al (1959)

i. Franklin Institute: gets a bulk of the money. They try & argue that the purposes of trust should terminate (even get into legislature to try and help them get the $). 

ii. Needs to go the Supreme Judicial Court to determine:

1. say original purpose of trust was to benefit the cities (and help apprentices) & not be fulfilled until the rest of the 200 years are up. (Franklin even calculated how much would be worth in the future!).

2. purposes are still there = Trust continues.

c.  “Ben Franklin Trusts go to State, City, not School”

i. Trust had expired 6/31/91 – SJCt said $ to city of Boston & the State of Mass.

1. Trustees go in and seek instructions (as part of fiduciary duty) to decide what to do w/proceeds of trust. (took Ct. court 3 years to decide):

a. Legislation moot

b. Franklin Institute gets nothing

c. Cities/States get all

C. Review:

a. Cy pres

b. Should have indefinite beneficiaries

c. Should have charitable purpose

d. Can be indefinite time

XIV. Protecting Beneficiaries from Themselves – Spendthrift Trusts 

a. Trusts: People concerned about taking care of people who cannot manage the property themselves. Management & Control purposes.

i. How will kids manage the property given to them. 

b. Spendthrift Trust: technique/device to help the children from “blowing” the trust - worried about kids creditors getting at trust assets

i. Revocable trust – 

1. Grantor’s Creditors - can pierce b/c grantor has retained so much control it is tantamount to ownership. When grantor dies, becomes an irrevocable trust. Grantors powers have broad power to reach in & get to assets in trust. Not much protection

2. Beneficiaries Creditors – has nothing but expectation. No interest to reach – creditors have no right to get to revocable trust b/c still in grantors power to change/revoke.

ii. Irrevocable trust – can’t get it back b/c completed gift (out of the estate for estate planning, tax purposes) (no spendthrift clause)

1. Grantor’s Creditors – Grantor cannot get assets back, retains certain benefits from the trust (right to income; can invade principal if need it/emergency). Creditors can only grab whatever interest the grantor has retained in the trust. 

a. if discretionary standard here – creditors can get to. Usually grantor is trustee and seems fraudulent. for this reason, some states do not recognize spendthrift clause protection.

b. traditionally no extra protection for grantor just for setting up fiction called a trust.

2. Beneficiaries Creditors – Creditors can get at beneficiaries interests. 

a. if pays income to kid - creditor can get income; 

b. if HEMS, creditors can get at that amount whatever it is; 

c. if discretionary standard – no right until the kid gets the $ when comes into bank account. Problematic. 

iii. Irrevocable trust w/spendthrift clause:

1. 2 prongs:

a. Prevents involuntary alienation of the assets by creditors

i. Kid takes loan from bank, doesn’t pay. Bank wants to involuntarily attach assets of trust.

b. Prevents voluntary alienation/assignment of the assets

i. Kid can assign income interest 

2. Not recognized in all states (MD recognizes) minority;

a. Against public policy

3. Helps minimize beneficiary from running up debts

4. Grantors creditors:

a. Maj: no spendthrift protection for grantor – traditional, cl

b. Min: 

5. Beneficiary Creditors:

a. Will protect beneficiary from creditors & assignment b/c had no right to do it.

6. Generally – effective for beneficiaries but not grantors creditors.
c. Bank of Dallas v. Republic National Bank

i. income and/or corpus of an irrevocable spendthrift trust, created by the settlor for S’s and children’s benefit, can be reached by garnishment for a debt of S?

ii. Trust: pays income to S; if not enough, can pay principal too at discretion of trustee. Mom set up trust. Principal beneficiaries – children. She retains income right, mandatory. As long as income sufficient, she gets no principal, if needs, has a discretionary power to dip in.

iii. Income - Spendthrift trust: usually exempt from garnishment, unless makes self the beneficiary. Where S creates a trust for own benefit, and inserts a spendthrift clause, it is void as far as then existing or future creditors are concerned, as they can reach his interest under trust by garnishment. Sole beneficiary. 

1. Ct allows Creditors to get to how much of corpus? As much as it takes to pay off the debt. If all necessary – all gone to debt.

2. in states where spendthrift trusts no recognized – set up discretionary trust to protect the assets. **

iv. Corpus – here, touchable by creditors:

1. where S reserves for his own benefit not only a life interest, but also a general power to appoint the remainder by deed or will, his creditors can reach the principal (as well as income)

2. where S creates trust for own support, it can be reached by creditors

3. where by the terms of the trust, a trustee is to pay S or apply for his benefit as much of the income or principal as the trustee may in his discretion determine, creditors can reach the maximum amount which the trustee could pay/apply for his benefit.

d. Trend – people set up asset protection trusts offshore. Puts assets out of reach of creditors.

i. Cayman Islands – if malpractice judgment v. Dr., have convoluted enforcement rules (may have to re-litigate in Cayman islands to collect). 

ii. Also use to avoid income taxes. (illegal use)

iii. Asset protection is quasi-legitimate

iv. Few States in US want this trust business – Alaska & Del. Have passed legislation to attract trust business to their state. Allow you to set up spendthrift trust which provide – if set up in their state:

1. have to have a Del trustee who participates

2. choose Del law to apply to the trust      ( = conflicts of law problems)

3. trust is irrevocable

4. ( will give you spendthrift protection 

5. (traditionally v. public policy, problematic change in 100’s of years of law)

e. Some people deserve more protection than others: can trump spendthrift clause

i. Child support 

ii. Alimony claims trump spendthrift protection

iii. Necessaries – food, clothes (to beneficiary) – want to encourage K’or to provide to beneficiary

iv. Taxes

v. Government services
vi. ( big holes in this protection (also can be reached once in kids bank account)
vii. Smith v. Smith – when spendthrift protection lifts:
1. Facts: divorce decree awarded (among other things) D part of P’s trust (he’s 42). P had trust from grandmother (could obtain all principal at age 45) – didn’t transfer to D.  D hasn’t paid x-wife, she comes after trust. 

a. Spendthrift protects v. assignment. But already available to him when he pledged the $, b/c had right to w/d – control over that $. = Spendthrift didn’t protect. **As soon as w/d power accrues = control, tantamount to ownership = lifts.

b. Note: Pension plans are classic spendthrift trusts. OJ’s pension assets are judgment proof.

2. Holding: b/c P signed valid divorce agreement, cannot hide behind spendthrift trust terms b/c he had control over it to assign the $.

viii. Tort Claimants may be able to pierce as a preferred creditor – only in a few states at this point.

B. Review: useful for clients w/kids who are spendthrifts (kid is a gambler/druggie) – 2 prongs:

a. Spendthrift Trusts:

i. To prevent involuntary attachment by creditors

ii. To prevent voluntary assignment

iii. ( need both prongs drafted into the trust

1. Spendthrifts generally not effective for grantor (good for beneficiaries)

a. except Del/Ak: not clear w/conflicts of law issues). Response to proliferation of offshore trusts.

2. Spendthrifts not recognized in all states 

b. Modification / Termination:

i. Need to retain power to revoke & amend

ii. Irrevocable trust – for tax reasons, generally no power to modify

1. generally terminates according to its terms (age/time) unless:

a. uneconomical (can petition court to terminate), or 

b. all beneficiaries petition court (say intent/purposes been fulfilled)

XV. When Does the Trust End?

A. Modifying the Trust

a. Trusts are set up to go on, but things change over time – so you want to think about modifying and termination. 

b. Revocable trusts – modification not a problem

c. Irrevocable trusts – grantors have not retained any power to modify or revoke (terminate)

i. Sometimes court may grant this power – not often

ii. You need to be careful you want an irrevocable trust (good for tax

iii. MD §14-106. Division and Consolidation of Trusts.

1. statutory authority to divide/consolidate trusts

2. by interested party (trustee, beneficiary)

3. by power of the court – if it won’t impair underlying purposes of trust by grantor.

B. Terminating the Trust

a. Johnson v. First National Bank – terminability of a trust agreement

i. J entered into irrevocable trust agreement w/FNB (J = P, Grantor, Beneficiary. FNB = trustee). She sets up trust for herself, on advice of her mom. Irrevocable.

ii. J was 25, inexperienced in financial matters & talked into – now thinks she is more responsible to handle the $$. Is involved w/scientology & gives a lot $ to it. 

iii. As sole beneficiary of an irrevocable trust, can she now terminate? Yes. (even if not good w/her $) – Ct cannot attempt to shield person of own folly where no lack of mental capacity. (Should have argued lack of intent – didn’t understand what she was doing)

iv. Exception to the general rule – she’s both the grantor and sole beneficiary.

v. What if CT said no? She could wipe it out by assigning the trust. (b/c not good against grantors creditors). = if don’t let her terminate, can terminate by default. 

b. Who can Terminate & When?

i. When: when the trust says it will occur (end of beneficiaries life?)

ii. West v. Third National Bank

1. Trust established for the family (LE’s) all die except Barbara (daughter) w/o issue. B is 71 and wants terminate trust b/c purpose accomplished. By terms of trust, terminates when daughters die and pay to remaindermen (grandchildren). She wants to terminate and pass through her will. Mt Holyoke wants $ under sister’s will. Here – Will go to Intestacy – (b/c no issue) of dad b/c both daughters die w/o issue. Hole here – b/c assumption – no plan. At time of his death or B’s death for intestacy? Not answered.

2. To terminate = needs a vested interest in the remainder & determination that trust’s continuance no longer necessary to carry our material purposes for which created. = b/c of testator’s intent (has right to have wishes carried out – T gave no right to dispose of all principal to daughters – not end before both have passed)

3. = no need to terminate the ongoing trust. Purpose of trust not accomplished

iii. when can court terminate: 

1. Uninimity among all beneficiaries to agree (unborn may have guardian ad litem?)

2. Must persuade court that purpose of trust has been accomplished. 

3. ( then court can terminate trust

iv. when can trustees terminate:

1. when the terms of the trust say it will terminate 

a. age: when kid reached 35

b. when it’s uneconomical (fees too high, trust too small)

2. at discretion of trustee (by terms)

3. MD: §14-107. Termination without Court order.

a. If falls below $50k, gives discretion to corporate fiduciary

b. Must give notice to beneficiaries & if all agree – can terminate

c. In best interest of beneficiary & not explicitly prohibited by trust.

c. Homer Simpson Trust & Exercise – private express trusts

i. Private Express Trust:

1. private purpose, for his kids

2. v. Charitable Trust – 

3. v. Resulting Trust – not really a trust (no piece of paper); simply an equitable remedy by the court

ii. Declaration of Trust  (method)

1. declare is trustee of property used to own outright, just changed hats; didn’t give to a 3rd party (can stay trustee of own trust)

2. v. Transfer in trust (other valid way to create a trust). eg: give to bank as trustee

iii. Inter-Vivos Trust

1. set up now as separate document w/legal existence during life. Not connected w/will

2. v. Testamentary Trust

iv. Revocable Trust  (important clause)

1. v. Irrevocable Trust

v. Discretionary Trust – (here)

1. discretionary when donor is alive as to income & principle (b/c he’s the trustee). 

2. after Homer dies – little sub-trusts continue until the kids turn 25. Income & Principal: still discretionary (as trustees deems advisable). But not for luxury items. 

vi. Spendthrift Trust – Art. 4.3 of trust is spendthrift clause

1. good against beneficiaries creditors (only). 

2. his creditors can get everything he can get

3. trust may end at his death – but if goes on w/sub-trusts, these terms govern

vii. Capital Gains attributable under UPAI =  Principal – 5.6(k) 

1. = under UPIA just changing the nature of the property

2. but trust could say up to the nature of the trustee

viii. Income Beneficiaries = Homer & his issue

ix. Remaindermen = H’s Issue (kids & grandchildren around at the time)

x. Trust Terminates:

1. if H revokes the trust

2. when H dies under §2.2, distributed out subject to the continuing trust provision. = if all kids are 25, it terminates on H’s death. If one of the kids is under 25, under §2.3 ends when kids turn 25. But if too long – rule against perpetuities – §2.5 (perpetuities savings clause) – cuts everything off in 20 years (saves everything from the rule, good v. malpractice). 

XVI. Alternatives to Trusts – there are other ways to have control/benefit (although Trust better)

2. Private trusts:

xi. used to have control where someone can do it themselves

xii. and be able to control the remainder (kicked to their kids at back end, not 2nd spouse)

B. Life Insurance: important for young clients w/small children (especially if don’t have a lot of $) ( assuming there is life insurance already in place.

a. 2 kinds:

i. Term insurance – 

1. cheaper (premium less – could be about $200/year for $100k policy)

2. can take the $200 saved & invest it.

3. better for younger, have less $. Does the work at a lower cost

ii. Whole Life – 

1. more expensive ($400/yr for $100k insurance)

2. internal savings to grow tax deferred on the $200 difference (?)

b. when/if $100k pays out, what to do w/proceeds: (where to put them)

i. “Settlement Options”  - to be made payable   [READ THIS]

1. can leave w/life insurance company to administer and pay it off to beneficiaries 

a. Cost Effective = better if not a lot of $ - b/c costs less to administer

b. Simple

c. Guaranteed that the principal amount will not go down (pay out the income). Not a FDIC bank (can go out of business!).

2. can have $ go into a trust and managed that way

a. better to manage assets for the small kids

b. have to pay compensation of trustee (more expensive)

c. get hands on management (someone is really watching over it and giving more personal management)

i. kids have different levels of need (maybe older kid in private school and younger in elementary) = gives more discretion/choice to trustee & sprinkle the income. 

d. Avoids a guardianship (if under LI = need guardian for 2yr old)

e. Allows for appreciation (but can also decrease)

c. really Death Insurance if die young

d. Annuities are really life insurance – betting you’re going to live longer (pay off as long as you live)

C. Life Estates – for goal of controlling the remainder but take care of this person during life & have remainder going where you want it to go. 
i. Eg: I want to take care of my sister during her life, but I don’t want it to pass to her heirs, but to mine.
b. Can do this just as well by using a trust. Both can achieve same goal & LE has more problems:

c. Nutter v. Stockton

i. Testator created LE. There is oil & gas under the property (makes it valuable) = when you give LE in the property – how much can that person exploit the property? 

ii. LE tenant wants to enter into new mineral lease (when the current one expired). Remainder person objects.

iii. Ct: looks at rights of LE tenant and Intent of grantor:

1. Doctrine of Waste - when Life Tenant tries to exploit the property

2. Open Mine Doctrine – 

3. This lease ends, as if opening new mine on the property = cannot keep exploiting for your benefit. Gives great weight to remaindermen b/c obviously testator wants to take care of them. 

iv. Trust would be much better. No intermediary here to balance the 2 interests.

1. also problem if Life Tenant does not have enough $ to take care of the property.

2. LE not very flexible.

3. Life Tenant has to call the court in at every turn b/c no intermediary

d. Alsup v. Montoya   *M’s favorite case
i. Facts: Dad gives LE to 3 daughters & says cannot sell the land (otherwise presumption can sell) = restraints on alienation (we disfavor this b/c we don’t like to encumber property). 

ii. Daughters get the farms when dad dies – want to sell the land (all move to Cal.). Getting revenue b/c renting, but getting run-down. Not enough – want to sell & invest $ = go to court & ask for relief. The GAL objects as representing the minor children / remaindermen. 

iii. Ct: felt reasonable to sell. Dad didn’t want property sold (intent) = but give permission to sell. (go on to create an argument that this is what the testator really would have wanted).

1. Bend over backwards to say what desires T would have had today – would have wanted farm sold (b/c of situation today) – really apology by court.

iv. If had been a trust: trustee could have had this discretion to manage the property.

	LE
	TRUST

	Saves Trustees Compensation = Cheap.
	Management expertise of the property; 3rd party intermediary.

	Simple 
	More legal remedies (if committing waste, isn’t keeping up property…)

	No reason to take care of property short of waste
	Trustee Must account (to income beneficiaries & remaindermen)

	Only reason to use LE – single, small house (if not a lot of $$ involved). Not very functional. 
	Can Change Form of Assets – more flexible (can sell the house if no one wants it / no one living there = can sell & invest the $)

	
	Can control the Remainder

	
	Trustee required to post a bond = like an insurance policy (protection for beneficiaries = pay cash). Problem – we usually waive the bond (caution by M – should not waive).


e. Kelly v. Lansford

i. Issue: someone wants to use LE, but understand things change over time. Wants to make sure sister (polly) is taken care of – gives her LE in her assets. T knows LE’s not flexible, so drafts terms very broadly = can consume, dispose of & whatever is left at back-end should go to remaindermen (sister-in-law & niece). Very odd language used. 

ii. Facts: as soon as Polly gets assets, sets up own irrevocable trust w/own remaindermen(her friends) = transfers assets into her trust. Then 1st remaindermen contest at Polly’s death. 

iii. Holding: Opened a big hole w/flexible LE = Ct says T’s need to beware b/c looks enough like a FS interest here & Polly could do this. Even though Polly took advantage of Mildred (T), when gave LE this much power = risk of this. Gone. She should have used a trust.

D. Contracts to Make a Will – 
a. 2 cases:

i. Promise to Create a will: Aunt says doesn’t want to go to nursing home so if you come & live w/her & take care of her, she’ll give you her house.

ii. 2nd marriage situations: where H&W want to take care of the survivor but want to kick back to own kids when spouse dies. Mutual promise to both take care of each other & leave to each other but must put in own will that assets go to kids from 1st marriage.

b. Consideration – Wills are essentially contract cases

i. Need valid K – 

1. Need capacity to contract (know what entering into)

2. Has to be a lawful object (cannot be illegal K)

3. Need consideration

a. Promise not to change your own will (after spouse dies)

ii. Look for specific performance & remedy for breach of K.

iii. Underlying nature of wills & people’s expectations; wills are ambulatory (can by their nature get rid of them whenever you want) = inherent tension in law w/K’s to make a will.

c. Borelli v. Brusseau

i. Mix of H&W in exchange for services case. 

ii. Facts: Oral K w/wife that if she promises to take care of him & not put him in nursing home, he’ll leave her everything. She performs her part of the bargain. He only leaves her $100k & leaves the rest to his daughter. 

iii. Issue: Theory for recovery (oral K, usually require K to be in writing – way around not in writing = part performance) – she had given csn by taking care of him. (if she was in another state, she could have elected to go after her statutory share, but not in CA).

iv. Holding: by having marriage K, already obligated to care for spouse when sick = didn’t really do anything extra – should have done anyway & did nothing extra. This is not a delegable duty – you have to clean the bedpans yourself. Marriage includes – affection, support, companionship, … = no csn = she loses.

1. Policy – if they enforce this K (saying above & beyond) = damage to institution of marriage:

a. demeaning to her to out $ value on services

b. fraud concern – if you let spouses sue each other 

v. Dissent (M agrees): things have changed since the older cases court cited. Used to be that man & woman became 1; today since woman can make own money, etc…and by giving up this to take care of spouse = giving it up. Now can send to nursing home b/c may be able to afford it (not just H’s money).

1. this was not a solid marriage & the only reason she stayed was the promise of the $$. She wouldn’t have stayed = K may have saved marriage.

2. this guy is dead = marriage can’t go bad now = not disrupting harmony

3. p.528 (lower left) – Obviously Pres. wouldn’t drop everything to take care of Mrs. Clinton if sick = he could get help & doesn’t have to do it himself. Harmoni
d. Woelke v. Calfee

i. Oral K w/part performance (as a means of getting around statute of frauds argument – may at least get value of services).

ii. Reciprocal wills = mirror image wills

1. why should she leave everything to his kids in her will? Assets that were already in existence when they got married. 

2. If she refused to do this = he wouldn’t have left in his will. 

iii. Breach of K – she changed her will, leaving most to her nephew. Reneged on deal. How to prove K? testimony about conversations, etc = burden of proof.

1. Anticipatory Breach – if kids had known she did this (ambulatory – no vested interests or rights until she dies).

e. Moline National Bank

i. Made it easier to prove – 

ii. In addition to drafting, have attached K = was enforceable.

1. or can mention K in the will itself = best approach. 

iii. H&W had one single will = much easier – presumption by document not to revoke. (Don’t ever make one single will per M b/c it will jeopardize the marital tax deduction; always draft reciprocal/mirror-image wills)

iv. Ct – trend = no presumption of K b/c Ct’s don’t like these K’s.

v. States usually have statutes to be mentioned in will itself or attach K to will. 

f. All of these cases – would have been better to use a trust. Could leave surviving spouse income for life (can grab principal if emergency). Far more flexible & enforceable, less problematic. Even Borelli should have set up an irrevocable trust (& put something in it). 

E. Summary:

	K to make a Will
	Trust

	Cheaper – save trustee’s compensation & cheap
	Assured Marital deduction

	Harder to enforce

( just don’t do it.
	Management expertise & rest of above benefits (fill in from above w/ LE chart)


XVII. Future Interests & The Rule Against Perpetuities

A. The Rule

a. Examples:

i. O ( A for life.

1. A has LE  (present interest)

2. O has vested reversion (future interest when A dies)

ii. O ( A for life then to B.

1. A has LE (present interest)

2. B has vested remainder (future interest, doesn’t have to do anything)

iii. O ( A for life then to B if B survives A.

1. A has LE (present interest)

2. B has contingent remainder (has to survive A to take interest)

3. O has contingent reversion (other future interest, if B doesn’t survive A)

iv. O ( A for so long as no ice cream is sold on premises.

1. A has FSD (determinable)

2. O has possibility of reverter (automatic if ice cream is sold)

v. O ( A provided however and on the express condition that is ice cream is ever sold, O shall have the right to reenter and retake.

1. A has FS subject to a condition subsequent.

2. O right of Reentry

b. Rule of Perpetuities: notion of future interests problematic – policy concerns about someone controlling property interests forever from the grave = we create Rule of Perps so at some point reflows in our system. = it cuts off interests that may not vest at some certain point. 

i. Only applies to contingent future interests (if vested = no Rule applies).

1. Sometimes could be void the moment you make it.

ii. Does not apply to contingent future interests that go back to O. = if a contingent reversion in O = no problem (only if to B).

iii. O ( A, but if someone climbs the Sears tower in Chicago, then to B.

1. B has contingent future interest (= potential Rule problem) ( B gets knocked out of the box today. Interest invalidated back to moment of creation. B never has anything, not even a shot. 

iv. Rule of Perpetuities: The interest either has to vest or fail w/in life or lives in being + 21 years. (usually amounts to 90 years – when done by actuary). Must be able to say this w/ certainty RIGHT NOW. 2 points:

1. look for somebody who will trigger the event & if that person is not in the problem = unlikely. Here cannot say w/certainty ( = cannot find a measuring life that works). The problem here is that in the drafting, I used the word someone. If drafted better – if C (O’s son) climbs the Sears tower… then cannot say for sure if will vest/fail b/c have measuring life ( C will climb or die = will vest or fail. May then be okay. Will have link, trigger. 

a. Judge will go back to the day you drafted it & look to see if at that point you can say whether it will vest or fail. (Rent Bodyheat – turns on Rule of Perpetuities :). 

2. Many States have issued reforms: 

a. Uniform Statutory Rule Against Perpetuities: either you meet the CL rule, OR you get a 2nd bite at the apple: we look in 90 years and see if someone actually climbed the Sears tower (a look-back rule) – b/c otherwise it wouldn’t matter if someone climbed the tower the next day b/c would be void the instant you drafted it. Also the court may be able to reform the wording to help fit w/in the rule.

i. Article 1 – Applies to non-vested interests 

ii. Article 2 – when the interest in created, it is certain to vest (condition precedent is certain to be satisfied or become impossible to be satisfied w/in 90 years after ins creation) or terminate no later than 21 years after the death of an individual then alive 

iii. Article 3 – Time of Creation of Interest

iv. Article 4 – Reformation 

1. d

3. Others States have abolished the rule altogether b/c looking for trust business. (minority of states)

4. Homer Simpson example – Perpetuities Savings Clause that cuts itself off that overrides any other interest and cuts it off (says no interest will go beyond this period). (M says always use Perp. Savings Clause)

5. MD §11-102. Rule Against Perpetuities – Exceptions. 

a. Preserves CL Rule

b. Says rule doesn’t apply to the following:

i. Maintenance of a burial plot

ii. Transfer of charitable to charitable 

iii. Pension trust 

iv. Classic charitable trusts 

6. MD §11-103. Same – Limitations of Application
a. Look-back rule. (see above) – look at real world test to see if actually violated. 

b. If it violates the rule ?? something about an age contingency. 

c. Chart of Future Interests (remainder interests)

i. Rule Against Restraints on Alienation – an express restriction on the transferability of  Fee Simple is Void. 

1. Exceptions:

a. Leaseholds

b. Spendthrift clauses

c. Some commercial transactions

ii. Grantor:

1. Reversion – conveyance of lesser estate than grantor possesses

2. Possibility of Reverter – FSD

3. Right of Entry – FS subject to Condition Subsequent (must be expressly reserved)

iii. Rule Against Perpetuities – no interest is good unless it must vest, if at all, not later than 21 years after some life in being at the creation of the interest.

iv. Grantee:

1. FS Subject to Executory Interest – does not follow LE

2. Remainder – always follows LE (Vested/Contingent)

v. Generally see chart – p.539

B. Class Gifts – 

a. + – so that we don’t forget anybody (automatically includes). 

b. - – not always clear who Testator intended to include. 

i. When do you close the class?

c. Hypo: Granddad wants to leave $10k to each of his grandchildren. 

i. Timeline:

1. 1984 – A&B (twin grandchildren) born 

2. 1985 – T (granddad) executes will

3. 1990 – C born (grandchild)

4. 1995 – T dies

5. 2000 – D (grandchild born)

6. 2025 – E born (grandchild)

7. 2030 – X & Y (daughters) die = no more children / grandchildren.

ii. When is date of distribution? Class will close at date of distribution. 

1. Common interpretation – to be distributed when T dies. 

a. A, B, C take. No other indication that he had any other intent 

iii. Hypo 2: same facts – but says “I leave $10k to each of my grandchildren 20 years after my death. 

1. A, B, C, D take. E gets nothing

iv. Hypo 3: same facts – but says “I leave $10k to each of grandchild when the youngest reaches age 21”.

1. South Carolina National Bank v. Johnson

a. Right of after-born grandchildren to share in the devise/included in class gift:

i. term equally applicable to all descendants who bear that relation 

ii. No limits placed in trust

b. Until vests – grandchildren take as income beneficiaries. 

c. What is date of distribution? 

i. Restatement Approach – when all members of class then living attain stated age (compromise; rule of convenience)

1. Close at date of distribution – when no grandchild standing there that is under 21.

d. immediately or at time of distribution? (b/c of death of after-born grandchild)

i. immediately (earliest time possible) = goes to grandchild’s heirs (parents?).

2. Hypo: date of distribution = 2021 (b/c look around & no one left under 21)

a. The moment in time when look around and all g-children are 21+.

b. A, B, C, D take. E gets nothing (unless born in 2020!).

C. Review:

a. Future Interests

b. Rule against Perpetuities – 

i. If you are drafting trusts, you are going to be creating future interests all the time (splitting  into present/future interests)

ii. Policy – to prevent testators from controlling way down the line = forcing vesting or kick back to original holder of the interest. Has to vest or terminate.

1. can you say when drafting that it will either vest or fail?

2. MD – gives you a chance to actually look at what happened.

3. Perpetuities savings clause – cuts off the interest (see Homer Simpson trust: every trust in this document will end 20 years after the date of creation)

4. concerned w/contingent future interests

c. When does the class close? How do we know when to close the group? 

i. Rule of convenience – close at date of distribution. 

1. to my grandchildren = at date of death

2. to my grandchildren 20 years after my death = easy

3. to my grandchildren when youngest turns 21 = need facts to figure it out (amorphous) 

a. Cost – some may be excluded

b. Benefit – finality

d. Creation of Interests in Trust that go on & on into the future. Transactional work (puzzle of putting together the documents – piece together and make sure no holes). Have to anticipate change & needs you/your client cannot foresee = need to build in flexibility.

i. Powers of Appointment.

XVIII. Powers of Appointment – to build in flexibility.

a. Art of building in the power so that someone in the future can figure out the  needs of the trust (where the remainder is going to go)

i. = flexibility / Power to choose.

ii. hypo: I have 3 kids – 2,4,6 (& who knows what may happen in the future: 1 may want to just be a writer, 1 save the world, or 1 open a dot-com) 

1. = setting up a trust now to pay off when kids turn 25, (or 1/3 at 25,35,45) (usually pick 25 b/c that’s when most people finish graduate school).

2. could just pay our 1/3 to each OR

3. could have someone decide later who gets what: maybe the dot-com son isn’t going to need any of it (will just get taxed away b/c so rich) and 1 in public interest may need to live off as much as he can get.

iii. Hypo:

1. Grandma sets up $1M trust: Donor of Power – gives the power of appointment)

a. Power of Appointment – son is income beneficiary and at his death will be paid out “to those persons who my son designates” = this power to choose is the PoA (b/c he gets to choose later).

2. Son: Donee of the power – recipient of power = gets to choose.

a. Agency relationship (not a trustee w/a fiduciary obligation)

b. Potentially tantamount tot ownership of the property (according to IRS) – tax traps

3. Grandchildren: Appointees/Beneficiaries of the power (if says power to choose among her grandchildren

4. Red Cross – Taker in Default (if son doesn’t give to grandchildren)

b.  2 Kinds of PoA:

i. General Powers of Appointment – Do Not Use These (b/c tax dangers)

1. p.533 materials – tax purposes (stay away unless fancy tax planning)

2. Gives power to son to give the estate to himself, to his creditors, any other possible legal obligations = by allowing son to use for himself/his debts. = Drastic tax implications.

a. When son dies (whether or not son used it) = would essentially say in son’s estate when he dies = treats like his = taxed as own estate (would be taxed in the $1M & hit very hard) if holds a general power of appointment. 

ii. Limited Powers of Appointment – 

1. when terminates, donee of PoA (usually a beneficiary of a trust) – son gets to choose but have to choose among my grandchildren/my issue/specified class… (but son cannot give to himself or his estate to satisfy creditors)

2. = everything but a general power.

3. in the will it specifically says in son’s will – the $ in my mother’s will is going to my daughter = the power is exercised in his will.

c. “Powers of Appointment”: unique flexibility and opportunity for multi-generational planning & management (by providing the power to decide at a later date, when event occurs)

i. Greater need for power of appointment today – 

1. b/c of medical breakthroughs, econ & social conditions, spouses living longer, adult children not self-sufficient, 2nd marriages, tax thinking,…

ii. Common Law Concept – 

1. PoA = power to direct the disposition or use of property that belongs to someone else. It cannot be a power retained by the property owner.

2. not an ownership interest, rather a delegation of authority over the property

3. a type of agency, from “donor” to the ultimate taker (the “appointee”) directly, not the power “holder” who actually directs the passing. And until passage occurs (could be generations) title remains suspended in an express or implied trust.

4. As distinguished from trustee: it carries no obligation to exercise in favor of the appointees; PoA has discretionary authority to create or not create interests in the owners name; not a fiduciary (trustee is). 

5. if PoA elects not to exercise power = lapses and reverts/passes to “taker in default of appt” – could be donor or heirs or default taker if specified. 

6. Limitations – 

a. General PoA = unlimited discretion = can grant ownership to anyone in world including holder & can determine portions, manner, terms,...

b. Limited PoA = limited discretion to a class of potential takers, to a particular interest in property, or by certain conditions precedent. 

iii. Tax Principles – 

d. White v. United States (p. 561) ( shows what you have to “say” to exercise the PoA. 
i. Facts: Trust set up by grandmother giving son PoA – Son never exercised in his will, only wrote a residuary clause 

ii. Issue: is residuary clause PoA for IRS purposes?

1. If it was exercised, than was part of his estate & taxable.

a. Residuary clause – rest, residue, remainder to X – enough to include/exercise the power? Majority = NO. Need a specific reference in the will to exercise the power.

2. If not exercised = goes to default taker.

iii. Pre-1942: if didn’t exercise power – no tax consequences

iv. Post-1942: exercise is irrelevant, mere possession of general power triggers the IRS to come in and tax the estate (and not going to son’s estate = he has no money to even pay the tax!).

v. Here – grandma left the default to the grandkids anyway.

e. MD §4-407. Exercise of Power of Appointment
i. Residuary doesn’t exercise unless: expressly indicated in the will (separate article usually: I have this PoA from my mother’s trust of 6/42, and I….)

1. if not express = then to default taker.

ii. But if no default taker = residuary will be enough to exercise the power to give. (back-up). (but there is always an alternate taker – even if grandchildren /same as under original trust).

f. How do you know if someone owns a general power of appointment? B/c could act as a huge time-bomb for their estate. What do you ask?

i. Are they the beneficiaries of any trusts? (if yes, ask to see a copy of the trust to see if donee – then can see if limited (ok, no problems); or general.

ii. How to get rid if don’t want it?

1. do a qualified disclaimer (to not pump up own estate for tax purposes) = would go around to alternate takers (have restrictions like time, etc…)

2. don’t just let it lapse. 

XIX. Durable Powers of Attorney – Incapacity (entire different area of probate law) guardianship (minors & elderly) /incapacity becoming increasing part of docket in probate court. 

a. National College of Probate Court Judges – a court of last resort for those who are vulnerable (where people come who are not capable of taking care of their own interests). 

i. Important protective function – complicated issues of guardianship. 

ii. Social changes push the court into new areas (reproductive technology, young parents w/Aids)

b. Incapacity – different levels 

i. Client planning – clients worried about lying there in a coma state & can’t make decisions for themselves. (being in helpless position & having someone there to help)

ii. 2 levels of guardianship

1. Conservatorship - elderly person can take care of self, but not financial affairs –  has power to sign checks , etc…to make finaincial decisions to make sure okay. Lower level of guardianship

2.  Guardianship – protects the person

a. public proceeding (published in the paper – can be humiliating)

b. expensive – need to go to court, hire counsel (ward can hire own counsel if objects), file ongoing accounts w/courts (make sure spending for ward only, not self)

c. cumbersome

iii. Range of disabilities that can be addressed w/different tools (less public, less expensive, etc…):

1. Durable Power of Attorney for Financial Matters – 

a. Agency relationship – 

b. Common law presumption – ends w/principal’s incapacity

c. Durable Power of Attorney – reverse common law presumption and survives the incapacity 

d. Sample Durable Power of Attorney for Asset Management (p.569)

i. Can make gifts on behalf of principal BUT attorney cannot make gifts to self = b/c looks like general power (tax implications).

ii. Doesn’t have to be an “attorney” in fact – usually wife, child, or trusted friend (someone you really trust).

iii. Important for incapacity b/c if that person were just to be hit by a car = couldn’t file tax returns, get into safety deposit box, etc… Now can.

iv. Estate Planning Purposes -  Can fund the trust, whittle down the estate (make the $10k annual gifts, etc…) 

v. Magic Words – “not affected by subsequent disability or incapacity” = reverses the common law presumption. Need to have these words.

vi. A live power as soon as signed. 

vii. Springing power (as opposed to Live power – more usual b/c always there)

1. springing power – makes it so a doctor has to certify incapacity to make use of the power.

2. Durable Power of Attorney for Healthcare – for health care issues (end-of-life issues)

a. Informed consent is underlying touchstone for medical treatment = problem when the person is incapacitated & cannot consent to treatment. Otherwise a battery. Clear & convincing evidence of intent. 

b. Maryland Health Care Decision Act (p. 579)

i. MD – legislature has now authorized ( = will hold up in court; Dr. won’t get sued & is thus more comfortable) lays out legislative scheme in MD – includes a living will & advance directive.

ii. Living will – addresses life-sustaining issues / direction from you to your Dr. (Advance Directive).

iii. Appointment of Health-Care Agent (spouse/child) – to make decisions on your behalf (not always life-support issues: should they be given heart medicine, appendectomy, …)

3. Living Will

a. Need to know answers to medical issues as well (eg: does hydration even prolong life?)

b. To address generality of Living Wills: “Two Doctors Develop a New Living Will” (p.587)

i. The Medical Directive (p.589)

1. realistic for doctors to go through it w/their patients?

2. gives situations to go through w/client & underneath gives specific treatment plans. 

4. “Living Wills…Living Wont’s” (p.593)

a. keep living will on file so if you are in an accident, etc…and go to hospital, they can call & it will be faxed over to the hospital.

b. Points out the fact that even very good hospitals vary in care depending on their personnel = depends who is on duty that day. (eg: dangerous where hospital confused living will w/not reviving woman who went into cardiac arrest during routine surgery & didn’t revive her ( should have known not terminal, but still happens).

c. Preventative law, helping people as old fashioned counselor – show people decision & tools to help them answer. (hard to put on the people who are making these decisions – the survivors – to provide assets, as well as making the decisions to know what their loved-ones wanted).

XX. Ethical Considerations & Malpractice – Legal Ethics
d. Legal education does not provide enough ethics to students. Or are people fully formed already & just learning the rules of the game. Ethical/Disciplinary Issues:

i. Legal ethics training provided in a very confined way – entering into fiduciary relationship as soon as take client’s $/accept representation (not statutory fiduciary relationship).

1. fiduciary – someone who puts interests of other party ahead of their own; put the client first.

2. wills & trusts have even more obligations.

e. 2 modes of regulations:

i. State Disciplinary Board – monitors of moral/ethical behavior.

1. Code of Conduct - will abide by old model code or ABA requirements.

a. Very straightforward but very ambiguous. (use of reasonableness)

2. MPRE – test on knowledge in most states (not MD). 

3. violation – sanction, censure, or disbarment ( estate planning is one of the highest area of complaint.

ii. Civil Litigation – your responsibility in tort if violate duty (negligence in estate planning, malpractice liability)

f. Most common complaints v. attorneys:

i. Fees (clients don’t like to pay a lot of $)

1. in MD – there are 2 things to think about:

a. As Executor - you may have to be the executor of the estate

i. ethical rules – no prohibition against being the statutory fiduciary BUT cannot ask/solicit them if you can be the executor. (can accept but cannot solicit). 

1. B/c double-dipper – if is executor & attorney for the estate can gat paid for both jobs

b. As Beneficiary - 

i. Ethically – you should not solicit your client to leave you a bequest in the will = should not accept it & if you do = need to ask the client to go to a different attorney. (should not draft will & name yourself as beneficiary). May raise undue influence charges. 

ii. Exceptions for relatives – but still not a good idea (think about if you have bros & sisters = they could contest) will probably sue/file complaint against disciplinary board.

g. “Estate Planning & Probate (p.604) – Laundry List of Risks:

i. Increased Complexity of the Tax Laws: Know what makes up a taxable estate – probate + non-probate property.

1. Estate & Gift Tax

ii. Increased Complexity of the Problems of the Elderly 

1. Role as Fiduciary – 

iii. Legal-Liability to Non-Clients:

1. there may be a responsibility to beneficiaries if you forget to name one. (used to be only liable to testator)

iv. Fee Competition – b/c on competition from non-lawyers.

1. wills are not to be drafted by non-lawyers. 

2. don’t short0cut to cut fees b/c of competition out there. (it is not like billing a corporation where you can sit in the library all day & bill 12 hours) You can’t bill the time you spend going to seminars, etc…to clients – they can’t write it off.

v. How to Avoid Malpractice:

1. need to be organized

2. don’t take on cases you don’t know enough about

3. don’t take problematic clients – you’ll live to regret it.

vi. This area of law is replete w/conflicts

1. families fight. (eg: you just drafted a will for H&W leaving everything to each other & W transfers $ to him to keep taxes down. H comes to you 2 weeks later & says he thinks she’s cheating on him & he wants to draft a new will cutting her out)

a. can you draft the will? No. would be violating his confidence to tell on him & cannot send him away to change & then they come back later & she wants to give him more? You cannot tell. 

b. Should make sure to do written engagement letter w/disclosure = if one tells you something, you can tell the other. Therefore if he does call you = you can tell her; or he’ll just go somewhere else & you won’t know = not liable? DO THIS, GET CONSENT.

1. REVIEW:
A. Status-Based System of Inheritance

a. Replete w/conflict:

b. Intent of Testator of paramount importance – but tension protecting integrity of entire wills & trusts process (formalities – if don’t follow, can throw out the will).

c. Underlying policy tensions – PUT IN EXAM ANSWERS

i. eg: if the person is arguing for will = policy of intent of T; but if v. it, argue formalities there for a reason (integrity of the system).

B. Flow Chart:

a. What property did D own at death?

b. Did decedent have a will? Y/N? 

i. N – kick over into INTESTACY rules: MD 3-101.

1. Who takes the intestate share? 

a. Heirs:

b. 1-101(g): who heirs are

c. 1-203: explains degree of relationship (consanguinity)

d. 1-204: relatives of the ½-blood take same as whole. (not step)

e. Child:

f. 1-205: who is a child (legit, adopted, illegit.) (not step, foster)

g. 1-206: legitimate children

h. 1-207: adopted kids included as children.

i. 1-208: illegitimate – has to meet criteria

j. 3-108: converse ( when can out-of-wedlock dad take from kid? Has to meet requirements. If just bad dad = can take.

k. 3-107: conceived after = children.

l. Spouse:

m. 1-202: surviving spouse (y, unless divorced)

n. 1-209: definition of the word “issue” = if a person can fit into definition of issue.

2. How Much do they take?

a. Spouse:

b. 3-102: scheme of how much surviving spouse takes

c. Remaining Heirs:

d. 1-210: Remaining heirs – take by right of representation.

e. 3-103: surviving issue take per 1-210.

f. If no One else left to take:

g. 3-104: laughing heirs, if no blood-relatives = to step-children.

3. May they take amounts in addition to intestate share?

a. 3-201: Family Allowance – 

4. Limitations of Heirs ability to take intestate share?

a. 3-110: must survive by 30 days or treated as died before.

i. Policy – not around to enjoy property

b. 3-109: if take form 2 lines = must choose (cannot double-dip)

c. 3-106: advancements – should be deducted but only if in writing. 

5. Escheat – if  no one left

a. 3-105: to dept of health or public schools in your county.

ii. Y – TESTACY rules (or was there a flaw = back to intestacy)

1. Property which may be disposed of by will – 

a. 4-402: presumption that the will passes all the property T owned at death including property acquired after the execution of the will.

b. 4-408: assume that when someone leaves legacy, they are leaving their entire interest (house = whole house). If somewhere presumption reversed in will = reversed.

2. Is the Will validly executed? Intent +
a. 4-101: required T to be 18 & legally competent

b. 4-102: must be in writing, signed by T, attested & signed by 2 witnesses in the presence of the T, self-proving affidavit enough (witness doesn’t have to come into court).

c. 4-103: holigraphs not valid in MD unless in military. Valid in a lot of other states.

d. 4-104: full faith & credit for wills from other states (as long as conformed w/the law where executed).

3. Has the Will been Revoked? need Intent + (same as execution)

a. 4-105: documentary revocation, physical act, get married & have child after execution; get divorced (revoke ex-spouse’s provisions).

4. If Revoked, Revived?

a. 4-106: anti-revival statute b/c strong presumption v. 1st will unless re-published (very high standard) = must be republished.

5. Can you challenge the will?

a. 4-413: in terrorem clause – if probable cause for a contest will void no contest clause. 

6. Limits:

a. Spouse’s Elective Share:

b. 3-203: elective share statute for spouse

c. 3-204:

d. 3-205: waver must be in writing to defeat the elective share.

e. 3-206:

f. 3-207:

g. 3-208: 

h. Pretermitted Child: very narrow category

i. 3-301: kid has to be born after execution of the will; will must contain legacy to another child (not just all to mom); child must be around after dad; no disinheritance clause. (( but kids don’t necc. have right to take – if already born = no).

j. 3-302: if fit in, get lesser of intestate share or get to split what everyone else is taking.

k. 3-303:

7. Terms of Will:

a. 4-107: incorporation by reference (if writing in existence when executed the will). 

i. Policy – we’re concerned about extrinsic evidence (fraud)

b. 4-411:

c. 4-412:

d. 4-406: default rule – if mortgage on house at time of execution = gets house w/mortgage (unless intent to contrary)

8. How Does Ct handle Changes since execution?

a. Lapse:

b. 4-403: the gift lapses under common law, but reverses under anti-lapse statute if you meet certain criteria.

c. Void:

d. 4-404: where do void legacies go – 

e. 4-401: 30 day rule for testacy

f. Abatement:

g. 9-103: abatement rule

c. TRUSTS:

i. More common-law oriented (less statutes governing)

ii. What kind of trust is it?

1. Was it set up by the Court?

a. Constructive Trust

2. Private Express Trust:

a. Elements:

i. Grantor had capacity

ii. Present intent to create a trust

iii. Some object (Res) of trust

iv. Identifiable beneficiaries 

v. Lawful purpose

vi. Trustee

1. 14-110: who can be a trustee

b. Precatory v. Mandatory language

i. Needs to be shall, must,…

c. Real v. Personal property?

d. How was it created?

e. When was it created?

f. Revocable or irrevocable?

i. Must explicitly reserve right to revoke.

g. Trustees discretion over distribution: standards

h. Trustees discretion over other decisions: UPIA

i. Spendthrift Trusts

j. POA:

i. 4-407: must be in the will or will lapse to default takers.

k. Rule against Perps:

i. 11-102: common law rule w/some changes - 

ii. 11-103: exception – get to look-back and see what really happened.

l. When does trust terminate? Court – if purpose fulfilled / by terms. 

i. 14-106: Ct can divide up trusts (can cut-up or consolidate)

ii. 14-107: lets trustee terminate if falls below $50k (too expensive to keep going).

3. Charitable trust:

a. Distinctions – for large group:

i. 14-301: defines charitable purpose; will not fail if indefinite class. 

ii. 14-302: cy pres rule – power of court to modify trust if has become outmoded (b/c can go on & on). To come as near as possible to original intent.

b. Enforcing – by AG or anyone w/interest in enforcement (bene’s?)

c. Honorary Trusts – for pets (enforceable if have human trustee).

d. Perpetual Trusts – taking care of cemetery plot in perpetuity (ok)

iii. Alternatives to Trusts: Trusts always better

1. Life Insurance

2. Life Estates
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