I.  RCRA – Prevention.  Deals with the management of hazardous and solid wastes = handling, transportation, storage and disposal of hazardous wastes


A.  Goals



1. Making land disposal of wastes safer then previously

2. Was innovative b/c not an “end of the pipe” pollution control, but regulated the entire life cycle of hazardous waste

3. Aimed at technology forcing; promoting alternative disposal techniques

4. Aimed at waste reduction by adjusting manufacturing process so that waste is not generated in the first place; provides incentives by increasing cost of disposal

5. Minimize the direct regulation of American production processes

6. Encourage recycling

7. Try to maintain substantial state responsibility for the solid waste problem.

8. 1984 Amendments shifted the philosophy behind RCRA.  EPA used to focus on containing leakage, but now was aiming to phase out land disposal and force the development and use of improved technology to detoxify hazardous wastes.  Develop treatment technologies.


B.  Basic Structure (pg 212) 

1. Subtitle C – requires stringent regulations of hazardous wastes (usu. involves lots of federal regulation)

a. RCRA structure requires the identification and listing of hazardous wastes.

b.  This will notify generators, transporters and operators as to which wastes came under the Act.  

c. The tracking system would ensure that compliance could be monitored and responsibility for future problems fixed; 

d. The standards for TSD operators (treatment, storage, disposal) would minimize environmental costs of disposal while the permitting system would put operators on clear notice of those standards.

2. Have subtitle D, encourages states to improve their management of non-hazardous solid waste.  (usu. left untouched by federal regulation).

3. Enforcement, Citizen Suit and Judicial Review Provisions


C.  Structure of RCRA

1. Definition of Solid Waste.  Waste subject to regulation must be listed by the EPA for regulation because it poses a threat to human health.  Hazardous waste may not be mixed with anything to avoid being classified as hazardous.

2. Hazardous Waste Management (Subtitle C).  This is the first of RCRA’s two-tiered scheme and is administered by the federal government.

a. Identification of Hazardous Waste (3001).  Charges EPA with developing criteria for determining what is a hazardous waste and to list wastes determined to be hazardous.

b. Generators and Transporters (3002-3003).  Implements a manifest system for tracking the shipments of hazardous waste from the point of generation to the disposal site.  Also imposes record keeping requirements on generators of hazardous waste.

c. Facilities (3004).  Defines TSDs as facilities that treat, store, or dispose of hazardous waste and establishes minimum standards for the handling of hazardous waste.

d. Permits (3005).  Requires TSDs to obtain a permit from the state or EPA that incorporates the minimum requirements discussed above.

3. Solid Waste Plans (Subtitle D). This is the second of RCRA’s two-tiered scheme and is administered by the state or regional government.  Requires EPA to establish guidelines for state waste management plans and to set minimum requirements on such plans.  These requirements include a ban on new open dumps and a classification structure for classifying landfills as sanitary.

4. Enforcement.  Establishes administrative penalties to assist EPA in enforcing RCRA and also authorizes citizen suits against parties in violation of RCRA or the EPA if the agency fails to conduct a non-discriminatory duty.

5. Underground Storage Tanks.  Requires owners of underground storage tanks to notify state authorities and also issues regulations governing all aspects of detection, prevention, and correction of underground leaks as well as regulations pertinent to the manufacture of new underground storage tanks.

D.  Jurisdiction

1.  The first trigger is that the material must fall under the definition of a solid waste.

i. “Solid wastes” = any garbage, refuse, sludge from a waste treatment plant, water supply treatment plant, or air pollution control facility and other discarded material, including solid, liquid, semi-solid or contained gaseous material, resulting from industrial, commercial, mining, and agricultural operations, and from community activities.

ii. Exemptions = 

a. domestic sewage, 

b. industrial wastewater discharges subject to regulation as point sources under CWA, 

c. irrigation return flows, 

d. mining wastes not removed from the ground, and 

e. certain nuclear materials covered by AEA.

iii. ISSUE – Does EPA have jurisdiction under RCRA to regulate solid waste materials to be recycled i.e. generator maintains that materials that would otherwise be considered wastes are being stored for future recycling?

a. American Mining Congress v. EPA – EPA wanted to regulate (s waste which was sitting around waiting to be recycled.  EPA argued that it must be a continuous loop, the material must immediately go back into production process or else it is a solid waste.

Court disagreed with EPA – a waste is only a solid waste and regulateable by EPA when it is “discarded” b/c the facility has disposed of, abandoned or thrown them away.  Not a solid waste under Act b/c (s plan on re-using it.

b. Implication of decision was that any wastes that are not discarded are not subject to RCRA at all!!

c. Left open a big loophole – corps can just argue that not discarded, waiting to be re-used

d.  AMC II decision closes loophole by saying EPA can regulate unless designated for immediate re-use!!  The potential later re-use of a material does not prevent EPA from classifying it as “discarded.”

iv. New Definition – Solid Waste = any material abandoned by being disposed of or burned, or stored, treated, or accumulated before or in lieu of those activities.  Such a material constitutes a solid waste unless industry (a) directly re-uses it as either an ingredient in or effective substitute for some commercial product OR (b) returns the waste, unregulated, as a raw material substitute to its original manufacturing process.



2. Second trigger is whether the solid waste is also hazardous?

i. “Hazardous waste” = a solid, liquid, or contained gaseous waste, or combination of wastes, which b/c of its quantity, concentration, or physical, chemical, or infectious characteristics may:

a. cause or significantly contribute to an increase in mortality or an increase in serious irreversible, or incapacitating irreversible illness, OR

b. pose a substantial present of potential hazard to human health or the environment when improperly treated, stored, transported, or disposed of, or otherwise managed.




ii. There are four categories of hazardous waste classifications:

a. Wastes can be listed as hazardous

(1) listed wastes remain hazardous unless 

affirmatively delisted by EPA

b. Or they can be hazardous b/c they have one or more characteristics






(1) Ignitability/flammability




(2) Corrosivity





(3) Reactivity





(4) Toxicity





(5) Unstable, persistent, not degradable in nature






(6) Fatal to humans in low doses

c.  What else can be a hazardous waste? (these rules were promulgated mostly to prevent corps from diluting wastes)

(1) “Mixture Rule” – any mixture of a listed waste with another solid waste is itself considered to be a hazardous waste

(2) “Derived from Rule” – wastes derived from the treatment, storage, or disposal of a listed waste are deemed to be hazardous wastes.

D. Who is regulated? 

1. Generators – any person, by site, whose act or process produces hazardous waste identified or listed





a. EPA requires recordkeeping and labeling

b. Requires generators to specify the nature of container used for hazardous waste containment

c. Requires generators to inform transporters and waste TSDs of the nature of the wastes they receive

d. Requires generators to submit reports to EPA and states as to quantities of wastes generated and disposed of

e. Requires generators to employ the manifest system – this is a shipping document prepared by generators for waste leaving their site. Enables tracking from “cradle to grave.”



i. The TSD must file a report if it never receives the waste



2. Transporters –

a. Cannot accept waste from generator unless it is accompanied by the manifest





b. Can store materials for up to 10 days without becoming a TSD 

facility


E. Problem with RCRA is that either are a hazardous waste or not, no gray area.  

So are either heavily regulated or not at all.  Dumb b/c most wastes are on a continuum.
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II. CERCLA – addresses the clean-up of and liability for released or spilled hazardous substances

Instituted as a result of Love Canal disaster in 1978.  Evolved out of oil spill provision in CWA.

1.  Has two goals:


a.  prevent environmental contamination


b. ensure that any contamination is cleaned up when it occurs through broad 

extensions of liability; the liability is also intended to create incentives for companies to reduce and carefully manage wastes

2. Provisions (page 266) --- Structure of CERCLA

a.  Definitions (101).  The key jurisdictional terms are “hazardous substance” and “release.”

i. Hazardous Substance.  CERCLA’s definition of hazardous substances is broader than RCRA’s and includes any imminently hazardous chemical, substance, or mixture.  The term of hazardous substance explicitly excludes petroleum and natural gas.

ii. Release.  CERCLA’s definition of release includes most instances where the environment is exposed to a hazardous substance, but excludes vehicle emissions, releases from a nuclear incident, and the application of fertilizer.

b. Response Authorities (104).  Gives the government authority to respond to a release of a hazardous substance.  A removal action allows the government to remove the material from the site instantly.

c. National Contingency Plan (105).  Mandates the president to create a National Contingency Plan (NCP) outlining the response that the government takes in the event of a release.  Also mandates the creation of the National Priorities List (NPL), a catalogue of facilities presenting the greatest danger to health.

d. Liability (107).  Casts a liability net over four classes of parties (discussed below) responsible for the cost of both the cleanup of releases and the loss to natural resources.

e. Superfund (111).  Superfund gives the government the resources to respond quickly to releases by financing response actions and to reimburse private parties for costs incurred in carrying out the NCP.

3.  Key terms: 

a. “hazardous substances” (this is much broader than “hazardous wastes” in RCRA).  It has been broadly defined:

i. includes just about any toxic substance

ii. includes substances not listed as hazardous substances if they are “a pollutant or contaminant which may present an imminent and substantial danger to the public health of welfare. § 104.

iii.  includes wastes under RCRA §c, CWA, CAA, TSCA etc.  Excepts pesticides

b. “release of threat of release” (this is other major difference from RCRA, RCRA is activated by status whereas, CERCLA is activated by action or release of a hazardous substance) also broadly defined, 

i. includes any spilling, leaking, pumping, pouring, emitting, emptying, discharging, injecting, escaping, leaching, dumping, or disposing into the environment.  

ii. Application of pesticides is exempted, as well as any federally permitted releases.

4. Differences from other environmental statutes

a. CERCLA regulates places or facilities while other environmental statutes regulate persons

b. CERCLA governs any substance that would be hazardous regardless of its medium – land, water, or air contaminant

c.  Also different b/c creates private rights of action for persons to seek financial redress for their clean-up costs (personal injury not covered) whereas, other statutes like CWA, CAA and RCRA only allow citizen suits = where a person can sue in order to enforce emissions limits or practices and can have fines/penalties collected but cannot recover personal damages

5.  Comparison of RCRA and CERCLA

a. RCRA is a federal regulatory program while CERCLA is a broad-based liability statute.

b. RCRA regulated hazardous wastes from cradle to grave while CERCLA imposes strict liability on the release of hazardous substances.

c. RCRA has detailed regulatory standards while CERCLA relies on the imposition of liability.

d. RCRA focuses on prevention while CERCLA focuses on remediation.

6.  Establishes Superfund – trust fund to pay for federal govt response to actual and threatened releases of hazardous substances, and for the restoration of natural resource damages.

a. Provided compensation to victims of exposure to hazardous substances; 

b. Funded through a tax on chemical corporations  

c. Govt has the right to seek reimbursement from potentiall responsible parties (PRPs) for response costs incurred and paid from the fund.  So even though fund has money to clean-up, parties considered responsible will be liable for removal and remediation costs.

d. The Act authorizes the EPA to spend money from Superfund for removal and remediation for sites placed on the National Priority List.

7.  Is CERCLA applied retroactively? Yes, CERCLA covers conduct preceding CERCLA’s enactment.  This is b/c Congress’ twin goals of (1) cleaning up pollution prior to CERCLA’s enactment and (2) assigning responsibility to parties, could only be achieved by retroactive application.

US v. Olin Corporation:
facts – Government and Olin entered into a consent decree where Olin assumed financial 

responsibility for cleanup costs from disposal activities.  The court, sua sponte, ordered the parties to address the effects of the Lopez decision on the legality of the proposed decree.


Issues – 1) Is CERCLA retroactive?

 

2)  Does Congress have the constitutional authority to apply CERCLA?


Holding –  1)  CERCLA imposes liability for response costs on “owners and operators of any site 

or area where a hazardous substance has been deposited” and “any person who at the time of disposal of any hazardous substance owned or operated such a facility.”  Targets both present and former owners and operators.


Court says that if Act not read retroactively then companies would always fight over who did what 

when.  Additionally, the purpose of the Act was to hold those who harmed the environment culpable, if did not read Act retroactively then anyone who had polluted prior to 1980 (date it was enacted) could never be held liable.


Holding -  2)  Congress has the authority under commerce clause to regulate if the regulated 

activity substantially affects ISC.  Regulated activity is disposal of hazardous wastes, and this substantially affects ISC (those who can dump wastes unregulated will have a market advantage/competitive advantage).

8.  Liability – CERCLA doesn’t direct EPA to specify actions persons must take to prevent envtl damage, it specifies the consequences if hazardous substances are released.

a.  Liability under CERCLA vs. Common Law standards of liability

i. CERCLA relaxes the normal requirement of showing causal injury i.e. it need not be proven it was the company’s waste that went to the site; need not prove the release came from particular source. A prp can be liable if it’s shown that hazardous substances that they make/use etc are on the polluted site.

ii. CERCLA hold generators liable; at CL only hold those who were handling waste liable

iii. CERCLA if harm is not divisible and can’t tell which tortfeasor did the harm then can hold tortfeasors jointly and severally liable; at CL if harm is not divisible then tortfeasors get away with pollution because we can’t id. the polluter

b.  Liability under CERCLA § 107:   

i. Has both a deterrent effect b/c imposes liability on parties and in addition it provides a method to finance cleanup of existing sites. 

(1)  It’s value as a deterrent has its basis in how it imposes strict liability on four classes of potentially responsible parties (PRP’s):





(a) Owners of places which release hazardous substances



(b) Owners of places at the time substances were disposed

(c) Persons who arranged for disposal of such substances


(d) Persons who accepted such substances for disposal

ii. Are liable for:




(1) all removal and remediation costs




(2) any other response costs




(3) damages for injury to natural resources


(4) costs of health assessments

iii.  Liability on current owners and operators of facilities where hazardous substances are released or threatened to be released

(1)  “Owner or operator” is not just limited to at the time of the disposal, includes current owners 

New York v. Shore Realty Corp.:  

Facts:  NY sued Shore to clean up a hazardous waste disposal site on Shore’s property. Shore argues should not have to pay for cleanup since it did not own the site at the time of the disposal.

Issue: Does “owner or operator” only refer to the owner or operator at the time of disposal or does it apply to any current owner or operator such that he could be held liable regardless of whether they had anything to do with disposal?

Holding: “owner” is not just limited to the owner at the time of disposal.  Interpreting the statute this way would leave a big loophole – if current owner was not liable under statute then could buy polluted land, have the government pay to clean it up and then the company would get a windfall.  
(2) If parent corporation is considered the true owner/operator of the facility where the sub is then can be held liable

US v. Best Foods:  court says that just because an entity is the parent does not mean are liable as owner/operator; BUT if executives, employees etc. are directing activities of the sub then the parent can be considered an operator/owner for purposes of CERCLA liability – similar analysis to that of piercing the corporate veil (undercapitalization, attempt to perpetrate a fraud etc.)

(3) Defense for innocent purchasers.  Why should they be held 

liable if they had no knowledge of the contamination?





(a) SARA has a de minimus sttlement provision which 

encourags the EPA to reach settlements with defendants who contributed to only a small portion of the harm.

(i)If settle with EPA are insulated from contribution suits from others

(b) SARA was an amendment which allowed parties to invoke an affirmative defense which “relieves a party of liability for hazardous substance releases that are solely the result of an act of omission of a third party other than an employee or agent of the defendant or one with whom the defendant had a direct or indirect contractual relationship.”

(c) In order to avoid liability an innocent purchaser must establish that they:






(i) had no actual or constructive knowledge of the 

presence of hazardous substances at the time the land was acquired; or

(ii) are a government entity acquiring the property through involuntary transfer, eminent domain; or





(iii) acquired the land by inheritance or bequest

iv.  Owners and operators of facilities at the time substances were disposed



(1) What about owners and operators who purchased land, did not 

engage in any conduct relating to disposal themselves, but wastes disposed on the land prior to their ownership were still leaking onto the land? Passivity is not an excuse, present owner who neglects to stop pollution is liable.

Nurad v. William E. Hooper & Sons: Owner did not put drums on land, was not owner at time they were disposed there, but was owner while they were leaking (sneaky possibility – owner was owner at the time of disposal b/c the time of disposal was not only when drums were dropped on site, but also when contaminant was leaking – this is also time of disposal).

Court said that not recognizing passive owner liability would mean that an owner could avoid liability simply by standing idle while an environmental hazard festers on his property.


(2) Creditors/lenders can be owners if they have an “ability to control” or is “actually participating in the mgmt or operational affairs…and does not include merely having the capacity to influence or the unexercised right to control…facility operations.”

v.  GENERATORS: Persons who by contract, agreement, or otherwise arranged for disposal or treatment, or arranged with a transporter for transport for disposal or treatment of such hazardous substances --- need not be negligent
(1) If a generator’s hazardous substances are sent to a site where a release occurs of is threatened, the generator can be held strictly, jointly, and severally liable for response costs and natural resource damages

(2)§ 107(a)(3) of CERCLA holds generators of hazardous waste strictly, jointly and severally liable if a release occurs at a site that the generator sent his waste to.

(3) this section has been broadly interpreted by courts, the party bringing suit need not prove that a specific generators waste was included in the waste that was released.  All the government needs to prove is:

(a) the generator shipped hazardous substances to the facility

(b) hazardous substances ‘like’ those present in the generator’s waste were found at the facility



(c) there was a release of hazardous substances at the site

(4) What does “arranged” mean?  Montalvo pg 302 says courts can look at (but none are determinative in every case): 





(a) party’s knowledge of disposal





(b) ownership of the hazardous substances





(c) intent





(d) US v. Aceto Agricultural Chemicals Corp.:  Aidex owned site 

– was a pesticide formulator.  Aceto was a chemical co., gave chemicals to Aidex which then formulated it to make it commercially sellable.  Aceto retained ownership of the chemicals at all times.  During the formulation process some of the chemicals spilled and polluted the site.  EPA sued Aceto under §107(a)(3) because by virtue of their relationship with Aidex they “arranged for” the disposal of hazardous substances.  Didn’t sue Aidex b/c Aidex went under.

( argues “arrange” implies (s intended disposal, only intended formulation not disposal (only contracted with Aidex for forumaltion NOT disposal), in addition, not in (s interest for chemicals to be disposed/lost through spillage.

Court: interpreted “arranged for” broadly, looks at congressional intent and finds that broad interpretation is consistent with spirit of the law.  If company won there would be no incentive to care about how others handled chemicals, decision creates incentive for owners of chemicals to take precautions to ensure that those who dispose of chemicals take the proper steps.

(5) ISSUES TO CONSIDER:

(a) Does this case cast liability net too far?  Consider brake fluid example – person takes car to get serviced, brake fluid leaks a little, and site is later determined to be Superfund site.  Under court’s interpretation all people who brought cars to station could be held liable for the damage the leaking brake fluid does.

(b) How does court prove intent?  Can look at subjective intent or objective/RP standard.  Should a company’s actual or constructive knowledge that some of chemicals would be spilled in the process suffice to prove intent or that company arranged for disposal?

(c) Sham transactions – What is difference between selling waste as a useful product and sham transactions involving sales to avoid future liability?  If company sold waste/pollutant as a product to another company who was going to put it to use, then company cannot be held liable for second company’s disposal.

-Dicta in Aceto Agricultural Chemicals Corp:  If the (s had sold the substance to another party who then incorporated it into another useful/marketable product which is later disposed of, then this would be OK.

-GE v. AAMCO: GE sold waste to AAMCO for them to put on racetrack.  When it rained the waste washed into soil, contaminated groundwater.  GE argued sold a product to AAMCO not a waste.

Court held GE liable, thought it was a sham transaction – way to get rid of waste without it technically being a disposal under statute.

**hard to determine waste v. product**

vi.  TRANSPORTERS: Persons who accepted such substances for transport for disposal or treatment  

(1) Transporters are only liable if they played some role in the selection of the site where the hazardous substances are to be taken.

(2) Transporter need not have made the final decision concerning site selection, liable so long as their advice was a substantial contributing actor in the decision to dispose of the waste at that particular facility

vii.  State and Municipal govts can be subject to liability under any of the four § 107 categories mentioned above.
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9. Problem Exercise – CERCLA liability

10.  Strict Joint & Several Liability

a. CERCLA imposes strict liability on polluters.  

i. § 107 extends strict, joint and several liability to generators who arranged for disposal of their hazardous wastes.

ii. Strict liability was necessary for the government to recover its response costs

iii. Govt need not prove:

(1) that hazardous substances were released as a result of negligence; or

(2) that the (s conduct was intentional and unreasonable.

iv. Purpose of strict liability?  It transfers the cost of damage to those in the best position to reduce or eliminate environmental risks.  Strict liability ensures that those who engage in activities that inevitably create some environmental damage bear the costs of such damage through insurance premiums and higher disposal costs.

b.  Apportionment - Joint and several liability was applied b/c it helps avoid disputes over the apportionment of CERCLA liability.  This gives government a greater chance of recovering since it enables the government to go after a few select groups leaving them to sort things out among each other in future contribution actions.  

i. Damages are apportioned when it is difficult to impossible to tell which party caused the harm 

(1) There are two factors that are intended to alleviate some of the hardship/burden faced by (s who did not pollute much yet are still held jointly and severally liable

(a) EPA can offer early settlements to companies that it believes may be responsible for only a small amount of the harm

(b) (s also have a statutory cause of action in contribution




(2) Can hold all parties involved liable for future costs

(3) O’Neil v. Picillo (1989) pp 307

Facts:  Picillo’s opened a part of their pig farming property to dumping wastes.  Companies took advantage and made a mess culminating in a destructive fire.  EPA sued the companies that generated the waste.  30 settled for $5.8 million each.  5 were sued, 2 of which dropped out b/c the wastes they generated were not considered hazardous wastes under CERCLA’s definition.

(s argued that they should not be held joint and severally liable since their contribution to the waste was insubstantial and therefore, its unreasonable to hold them liable for the remainder of the expenses and for future remedial work.

Court:  Where different types and amounts of waste become mixed up it is difficult if not impossible to tell which party caused which harms.  Therefore, damages should be apportioned only if the defendant can demonstrate that the harm is divisible (burden of proof falls on the ().

Court held (s liable for past costs b/c could not apportion harm caused by ( from harm caused by others – (s argue should only pay for the costs of removing the 49 and 10, respectively, barrels that were attributed to each (.  Court says this is true, sometimes government may be able to apportion removal costs such as when the total number of barrels excavated is known, who the barrels belong to is known, and then the cost of excavating each barrel are known, but in this case can’t apportion removal costs.  This is because government only removed a small amount of the total number of barrels dumped, so 49 and 10 barrels were attributed to each ( but there were thousands of barrels that could not be identified as belonging to anyone in particular.  In such an instance can’t apportion removal costs.

Court held that it was OK for government to state the (s would be liable for future costs – this simply allows the government more time to conduct additional tests, and government can only take actions which would be cost efficient.  If government takes future action, the (s can challenge the government’s chosen remedial measures in the future.
b. Liability: Amount and Allocation – how does the EPA decide which costs to incur to clean up facilities?   Ultimately the cost of cleanup will determine the potential liability of those held responsible for the damage.

i. EPA has general guidelines for dealing with CERCLA facilities:

(1) short-term removal actions designed to alleviate immediate dangers to the public health or environment (i.e hauling away waste)

(2) longer-term remedial actions designed to provide a permanent remedy to the maximum extent practicable (i.e. decontamination)

ii.  GORE factors help a court to determine how to allocate response costs among liable parties, i.e. apportion damages:

(1) the ability of the parties to demonstrate that their contribution can be distinguished


(2) the amount of the hazardous substance involved


(3) the degree of toxicity of the hazardous substance

(4) the degree of involvement by the parties in generation, transportation, treatment, storage, or disposal

(5) the degree of care exercised by the parties taking into account the characteristics of the hazardous substance

(6) the degree of cooperation by the parties with government officials to prevent harm

c.  Limitations on EPA:

i. EPA can only take or compel remediation on sites listed on the National Priority List (NPL).

ii. EPA must select actions which benefit the public and environment; they must be cost effective; and be permanent solutions.  

iii. Remedial actions should provide a cost of cleanup that attains that required by any legally applicable or relevant standards under any Federal environmental law or under any State law that may be more stringent than the Federal law.

d.  Brownfields Initiatives

i.  Purpose? Fear of CERCLA liability caused a reduction in developers desire to redevelop damaged sites.  In response, EPA sent “comfort letters” ensuring owners that their property will not be subjected to CERCLA liability.  Or has used “prospective purchaser agreements” which provide assurances to potential buyers contingent on their performing certain cleanup tasks.

III. Toxic Substances Control Act (TSCA) – classic example of risk-benefit balancing statute; it is a “standard setting law” requiring agencies to establish standards limiting toxic emissions; gives EPA authority over any chemical substance or mixture

1.  Gives EPA authority to regulate: manufacturing, distributing, processing, use, or disposal of any toxic chemicals on a finding that there is a “reasonable basis to conclude” that such activity “presents or will present an unreasonable risk of injury to health or the environment.”  Essentially requires EPA to do risk-benefit analysis.

**NOTE** Courts have rejected “no-risk policies” b/c generally they are not the least burdensome manner of doing things.


2.  Does not apply to: Pesticides regulated by FIFRA

Food products, drugs, and cosmetics regulated by FDA

Contaminants in pubic drinking water regulated by SDWA





Emissions of air pollutants regulated by CAA






Toxic water pollutants regulated by CWA

3.  Problem with TSCA:  only requires companies to submit toxic information once it is compiled – doesn’t require companies to compile it so no incentive to gather toxicity information.

4.  Principal Provisions (page 457):

§ 4 – Testing requirement: EPA can do almost anything can require testing of substance if it “may present an unreasonable risk of injury to health or the environment” or if the chemical is produced in such high quantities that it may result in substantial human exposure.

§ 5 – Using new substances: prohibits person from using new substance unless notify EPA administrator and submit data that shows the chemical doesn’t pose an unreasonable risk.  If EPA determines the information is insufficient to permit a reasoned evaluation of the substance and that it either a- may pose an unreasonable risk or b- may result in significant human exposure then EPA can limit, prohibit, etc the chemical

§ 6 – Remedies: To extent necessary to “protect adequately against such risk using least burdensome requirements” the EPA can prohibit manufacturing etc. of substance if it “presents or will present an unreasonable risk of injury to health of the environment.”

§ 8 – Record Keeping: authorizes EPA to require record keeping of substance/data collection

§ 9 – TSCA is sort of a gap filler: EPA can’t use TSCA unless no federal agency or statute exists that can regulate the substance – 

§ 19 – Judicial Review: authorizes judicial review of regulations under TSCA



§ 20 – Citizen Suits: authorizes citizen suits




§ 21 – Citizen Petitions: authorizes citizen petitions

5. EPA’s use of risk-benefit analysis as authorized by TSCA § 6 – ASBESTOS.  After realized what a deadly substance asbestos was, EPA wanted to ban all future manufacture, processing and distribution of it in all industries.  EPA uses § 6, must do risk –benefit analysis: balance the probability that harm will occur from the activities against the effects of the proposed regulatory action on the availability of the benefits to society from asbestos use.


Corrosion Proof Fittings v. EPA:

Facts:  EPA issued a rule under § 6 banning the present and future manufacture, processing and distribution of asbestos.  CPF argues that the rule was promulgated without substantial evidence to show asbestos posed an unreasonable risk; and the rule is the death penalty for asbestos which is the MOST burdensome way of regulating.

Court: upholds EPA’s rule banning all uses of asbestos but grandfathered in any products currently being made with asbestos at the time of the decision.  Industries cannot develop any new products with asbestos.

a) Least burdensome – court says EPA only compared a world where asbestos is banned to current world.  Did not look at whether there was some intermediate state of regulation (less than ban but more than what we now have) that would be superior.  Without showing that intermediate asbestos regulation will be ineffective, the EPA can’t discharge its TSCA burden of showing its regulation – a total ban – is the least burdensome option available.  RULE: EPA needs to do a CBA for each regulatory option!!

b) Calculations: some debate over whether should discount benefits when they are measured in human lives. 

EPA calculated the cost-benefits of saving lives up to the year 2000 and then said that any lives saved beyond that year were “unquantifiable benefits.”  RULE: Court says unquantified benefits can be used but only when EPA has done its best attempt at quantifying all benefits.  Unquantified benefits is generally something that is used to tip the scales in a close case they can’t be used to effect a wholesale shift on the balance beam.

c) Reasonable basis: EPA must show it has a reasonable basis for regulation. Court criticizes EPA for failing to assure its regulation will ensure workplace safety.  EPA banned asbestos and said should use substitutes but did not set any standards for substitutes, it may wind up that the substitutes are more harmful than asbestos was.  RULE:  TSCA does not place a burden on EPA to test every possible substitute, but when evidence is offered which indicates all substitutes available may be more harmful than the product being regulated then EPA should consider whether the proposed regulation is actually improving safety – whether it has a reasonable basis.

10/01/01  Pp 373-404 – Toxic Substance Problem – chapter 4

IV. RISK - The Problem with forming Preventative Regulations:  concept here is that danger is composed of both a probability or risk that event will occur and the severity of harm. The theory behind environmental law is to stop harm before it occurs.  This requires threats be identified, in advance, as harmful.  Government can regulate but must have a reason i.e. a risk of harm.

1.  Precautionary Principle – premise is that it is better to be safe than sorry.  If there is reason to believe that a material or substance is harmful, especially if the harm is great, we should take pains to prevent the release of that substance into the environment.

2.  Uncertainty – hard to prevent b/c often the first clue that something is harmful is provided by the discovery that harm has occurred


As a result – have two step process for making environmental policy:

a. Risk Assessment – process used to characterize the environmental effects of exposure to hazardous materials or situations

b.  Risk Management – process of weighting policy alternatives to select the most appropriate regulatory action for responding to risks

3. Defining and identifying risks – before an agency is authorized to regulate some finding must be made with respect to the harmful potential of the substance; traditionally we waited for ‘dead bodies.’  

a. Burden of proof in the Face of Risk - Now have big issue of how much must be known before we can regulate?  The burden of proof in on polluters to prove the safety of their discharges once it was shown to present a reasonable risk of being a threat to public health.




Reserve Mining Co. v. EPA:





Facts:  Co. mines iron ore on shores of Lake Superior, dump 

wastes into lake.  Lake is source of drinking water for Duluth residents.  

Had proof that breathing in fibers at high levels resulted in disease. 

Issue: Does different route of exposure, ingestion rather than inhalation, also cause disease?  What do we do when we don’t know the risk, but do know that the harm will be great?

Holding: Studies were inconclusive – court says have reasonable medical concern but can’t say that it is more probably than not – court reverses lower court’s injunction against Co. – Co. can continue operating

Percival says court loses either way – if it turns out to be harmful are sentencing people to death; if it turns out not to be harmful then company is being forced to stop dumping and take on more costly waste disposal techniques when the fibers aren’t even harmful.

b.  Burden of proof in the face of uncertainty --- How much proof of harm is needed? The courts will not demand rigorous proof of cause and effect b/c such evidence may be difficult if not impossible to obtain.  The decision to regulate must be rationally justified, must assess risks and take account of available facts




Ethyl Corp v. EPA – 

Facts: EPA banned lead in gasoline.  EPA was only authorized to regulate substances that “will endanger the public health or welfare.”  Lead co. argued that was no proof that lead was harmful.  No proof that specific persons were harmed from lead emissions in gasoline.

Issue: Whether the automotive emissions caused by leaded gasoline present a ‘significant risk of harm’ to the public health.

Court:  This was one of the most significant judicial pronouncements on how environmental law is different that common law.  CL required step by step proof of causal injury but here court did not require EPA to definitively demonstrate that a harm was present nor were they required to prove the harm was caused by lead in the air.

RULE: Case shifts from common law to precautionary regulation but are limits on agency’s discretion – must look at data and make rational conclusions about risks are regulating.

Percival – so can the EPA regulate anything based on this loose standard?  EPA was given leave to regulate to “protect public health” so can they regulate anything they think may be harmful?

Decision must be rationally justified – can’t act on wild hunches or guesses; must assess risks and take account of available facts.



c. Basically, can regulate if have elements of probability and severity**

4.  Deciding what Risks are Worth Regulating – 

a. Typical Risk Assessment:  tells us the relative risk of harm due to a potential toxin

i. Hazard identification – does the item under study cause the health problem?

ii. Dose response assessment – look at relationship between the magnitude of exposure and the probability that the health effects will occur? This question is often found by extrapolating data from experiments or epidemiology since the exact levels of exposure are never available.  The extrapolation procedure introduces a level of uncertainty to the risk assessment.

a. Experiments.  Experiments often rely on animal test data that exposes the test subject to large levels of the substance and focus on any correlation between exposure to a specific chemical and disease.  From these tests it is difficult to determine whether a threshold level exists at which a substance does not cause effects.

b. Epidemiology.  Epidemiological data study trends throughout time as adverse health effects surface.  The studies then determine whether an environmental factor is causing adverse health effects.  Epidemiology is a crude tool, used only in retrospect.  Further, it is often difficult to isolate a substance or whether exposure to low levels of the substance can cause harm. 

iii. Exposure Assessment – what is the level of exposure of humans to the hazard? Often the weakest data link in the risk assessment, exposure assessments are accomplished using models that often rely on crude assumptions concerning the complex processes of transport and conversion of pollutants.

iv. Risk characterization – what is the overall magnitude of the risk? ?  Risk can be characterized in either quantitative or qualitative terms.

a.  Quantitative. Characterize the risk in quantity terms (1 in 100). These assessments specify either the total numbers of people likely to experience the adverse effect or the likelihood that any individual exposed to the hazard would suffer the adverse effect.

b.  Qualitative.  Characterize the risk in non-quantity terms (small or large/rank orderings).  These assessments characterize risks as rough rank orderings of the seriousness of different risks, a practice referred to as comparative risk assessments
b.  Risk Management – the process of weighing policy alternatives to select the most appropriate regulatory action, if any, for responding to these risks.



Industrial Union Dpt AFLCIO v. American Petroleum Institute –





Facts: OSHA wanted to reduce benzene levels.  

-Govt argues that “OSHA requires them to set a standard that either gives an absolute assurance of safety for every worker or reduces exposures to the lowest level feasible.”  And “feasible” means techn. achievable at a cost that would not impair the viability of the industries subject to the regulation.

-Industry argues that “reasonably necessary and appropriate” language in addition to the feasibility requirement requires the Agency to quantify both the costs and benefits of a proposed rule.

Issue: Should OSHA be required to do a cost-benefit analysis before they can regulate substances?

Court: OSHA loses (plurality opinion), evidence presented that levels of exposure were harmful was “sketchy at best.”  

RULE: Court says that the statute was not designed to require absolutely risk free environments.  Before OSHA can promulgate a safety standard must do risk assessment finding that the place of employment is unsafe in the sense that must find the risk is significant and can be reduced or eliminated by changing policy.  

Agency does not need to calculate the exact probability of harm but it bears burden of showing risk is significant and likely to be reduced.  But how certain does the data have to be? Can Agency extrapolate?  Agency can use conservative assumptions and estimates so long as supported by reputable scientific body.  Can use “best available evidence.”

J. Rehnquist concurs – too much power given to agency.  Standard is too vague – “reasonably necessary to provide safe or healthful employment and places of employment” – this standard without the requirement that risks be quantified in some way violates USC’s nondelegation doctrine – congress giving its legislative power away to agency.

V.  REGULATING TOXIC SUBSTANCES:
There are three types of statutes that authorize regulation of toxic substances (see page 385 for table of all statutes and which category they fall into):

1. Balancing Statutes – requires regulators balance the threat to public health against the cost of regulation when setting regulatory standards

2. Technology or Feasibility Statutes – direct that threats to health be regulated as stringently as is feasible; eliminate exposure if feasible

3. Health based Statutes – requires standards be based exclusively on concerns for protecting public health.

4.  Alternative methods – Informational Approaches – can help reduce exposure to toxics by informing consumers or risks they can choose to avoid or by generating support for further action to reduce involuntary exposures to risk.  May require disclosure of risk info; may require potential victims be informed of violations.

i. Proposition 65.  This was an innovative approach to environmental law that proposed that no person operating in CA should expose anybody else to materials that were known by the state of CA to cause cancer or to be harmful.  

a. There is no duty to warn of a discharge if there is no chance of significant harm and a company cannot be held liable if the risk presented is insubstantial.  However, if sued by a private citizen (P65 authorizes citizen suits), the burden is on the company (not the government) to show that the harm is not significant.

(1) First provision – law prohibited the discharge into sources of drinking water of any chemical that is a carcinogen or reproductive toxin except in amounts that the discharger can prove are insignificant.

(2) Second – it exempts any discharges that the discharger shows will not cause any significant amount of the discharged or released chemical to enter any source of drinking water i.e. anything below de minimus level is exempted.

(3) Third – it prohibits exposing anyone to carcinogens or reproductive toxins without warning unless the person responsible for the exposure can show that it poses no significant risk assuming lifetime exposure.

b. The ingenuity of this legislation was that the government did not have to regulate anything.  The burden was on the industry to merely provide a warning that its emissions were known carcinogens; it was entirely up to the company to respond.

c. If a warning is given, it must be “clear and reasonable.”

d. Under P65, a company could change the product to eliminate the emission of toxins, maintain the status quo and notify people that the company was emitting toxins, or maintain the status quo, do nothing and risk getting sued. Burden on the company to show that the emitted chemicals were not carcinogenic.

(1) Different than federal law b/c burden is on ( to prove substance isn’t  harmful.  Also b/c it relies on information disclosure to prompt reductions rather than taking a direct regulatory approach e.g. setting lead limits for products.

(2) One concern with P65 is that known carcinogens will be replaced by substances that may be more dangerous but have not yet been identified as carcinogens.

A. Emergency Planning and Community Right to Know Act (EPCRA) – deals with emissions of toxic air pollutants.  Requires disclosure of risk information to workers and consumers.  Act is generally viewed as a success b/c it did not require any special monitoring and has proven an effective way for citizens to monitor and force emitting companies into compliance.

1. Reporting by Firms- requires firms (with 10 or more employees) to annually report their chemical releases into the environment – called Toxic Release Inventory (TRI) reports

i. releases are distinct from exposures; but TRI information helps define areas where locally high levels of releases may prompt public health attention to be focused.

2. Hazardous Substances List - requires EPA to publish a list of extremely hazardous substances and the threshold planning quantities for these substances.

3. Committees - requires cities and states to create emergency response and local planning committees.  The committees, in turn, must prepare emergency response plans.


4.  Authorizes citizen suits
5. Criticized b/c focuses on reduction of releases rather than generation of 

toxic wastes.

B.  Federal Insecticide, Fungicide, and Rodenticide Act (FIFRA) – risk-benefit balancing statute



1. Allows EPA to regulate pesticides if:




i. Presents an unreasonable risk to the environment



ii. Presents an imminent hazard to the environment




iii. In an emergency

iv. prohibits the marketing of pesticides that are not registered with EPA; before new pesticide can be registered with EPA the Agency must review info. about the risks and benefits of the product

2.  General way statute works:

§ 3 – requires all pesticides to be registered – when apply must show they will perform intended function without causing “unreasonable adverse effects on the environment.”

§ 6(a) - pesticide registrations are automatically canceled after 5 years; registrant must request it to be continued

§ 6(b) - If EPA determines pesticide likely to cause “unreasonable adverse effects on environment” then may issue notice of intent to cancel the product’s registration.  The product is canceled unless pesticide manufacturer can requires a hearing. 

§ 6 (c) - Pesticide remains on the marketplace until hearing is completed, unless EPA determines that the risks posed are so severe that an immediate suspension “is necessary to prevent an imminent hazard to human health.”

3.  Problem exercise – ALAR

Alar used on apples; was a pesticide registered under FIFRA.  Alar shown to cause cancer in lab rats.  EPA and NRDC came up with different numbers for the risk posed by the chemical.  The different assumptions underlying their risk assessments had led to different results that pointed to different levels of risk posed by Alar.

- EPA’s testing led to result that risks were minimal and acceptable.  NRDC’s testing indicated that the risk was much higher and unacceptable.

WORK ON THIS SECTION – use other outline!!

C.  OSH Act – feasibility-limited regulation i.e. it directs regulators to protect against certain health risks to the extent feasible.



-usu. see words like “best practicable” or “best available” techn.

1. Feasible – means capable of being done, executed or effected both technologically and economically.



Benzene decision:

a. Technologically feasible:  To demonstrate a standard is technologically feasible must prove by substantial evidence that modern technology has at least conceived some industrial strategies which are likely to be capable of meeting the PEL, and which industries are capable of adopting.

b. Economically feasible:  To demonstrate a standard is economically feasible must prove by substantial evidence a reasonable likelihood that the costs of implementation will not threaten the existence of competitive structure of an industry, even if it does portend disaster for some marginal firms.


D.  Safe Drinking Water Act (page 480) – also a feasibility-limited regulation.

§ 300g-1: Requires EPA to promulgate national drinking water regulations (Max. Contaminant Level Goals).  MCGL’s are to be set “at the level at which no known of anticipated adverse effects on the health of persons occur and which allows an adequate margin of safety.”  Then EPA determines levels to which contamination is actually to be reduced (MCLs).  MCLs are to be set “as close as is feasible” to levels of MCGLs.  EPA must measure quantifiable and nonquantifiable costs of MCLs and if costs outweigh the benefits then must use a lesser level.

E. Health Based Regulations – regulations based solely on assessments of public health effects.  

1.  Coping with Uncertainty in Setting Health-Based Goals – SDWA: If have a probable or known carcinogen – then EPA will set levels (MCLGs) at zero; will establish nonzero levels for chemicals for which there is weak evidence of carcinogenicity.  

2. EPA can compromise (adopt nonzero level) in the face of uncertainty; such a decision is neither an unreasonable interpretation of the statute nor an unwise choice of policy.

3. De Minimus Risk – idea here is that there is some level at which achieving final small degrees of pollution reduction is very expensive – so maybe EPA ought not regulate past this point.

Public Citizen v. Young:  Delaney Clause prohibited FDA from listing a color additive as safe if it is found to induce cancer in man or animal.  Public Citizen brought suit b/c FDA studies indicated Orange no. 17 and Red no. 19 were proven to cause cancer in lab rats, but FDA concluded that they posed a “de minimus risk” to humans and thus should be listed as safe despite the Delaney Clause.



Issue:  Does the Delaney Clause permit a “de minimus” exception?


Court:  If read Delaney Clause literally it would prohibit the FDA from finding the dyes safe.  Is such a strict interpretation required?  Court says yes, language of Delaney Clause is rigid – it allows the agency regulatory discretion in regulating any substance except carcinogens.

VI.  Clear Air Act – CAA passed in 1963.  Amended in 1970, 1977 and 1990. It is a health-based statute.  It was the first comprehensive national regulatory statute.  Model for most federal environmental legislation.

    A. Structure of the Act
TITLE I

1. Identify Air Pollutants – requires EPA to identify air pollutants anticipated to endanger public health or welfare and to publish air quality criteria. § 108.

2. National Ambient Air Quality Standards – requires EPA to adopt nationally uniform ambient air quality standards (NAAQS) for criteria air pollutants that may be reasonably anticipated to endanger the public health or welfare.  Are six conventional pollutants it regulates: sulfur oxides, particulates, carbon monoxide, hydrocarbons, photochemical oxidants, nitrogen oxides and lead. § 109.

3. State Implementation Plans (SIPs) – state governments decide how the numerous existing sources within their jurisdictions whose emissions contribute to the ambient levels of these pollutants ought to be controlled in order to meet the NAAQSs for their jurisdiction.  If the state SIP does not meet the Act’s requirements then EPA must prepare a FIP that ensures NAAQSs will be met.      § 110.

4. Technology Based Standards – mandates techn. based standards to reduce listed hazardous air emissions from major sources with additional regulation possible if necessary to protect public health within and “ample margin of safety.”  § 112.

5.  Non-attainment areas – areas of US which continue to exceed NAAQSs. There are different degrees of nonattainment.  EPA will impose tough standards on new sources of pollution called LAERs (lowest achievable emission rates) which require pollution from new sources be offset by reductions elsewhere in the region. §112(part D).

6.  Attainment areas which have better air quality than required by NAAQSa are limited to the amount of deterioration in air quality which is permitted. § 112 (part C).

TITLE II


1. Automobile Emissions – requires EPA to set uniform emissions standards for cars and light trucks.  §§ 202-216

TITLE III

1. Authorizes Citizen suits. § 304

2. Authorizes judicial review of nationally applicable EPA actions 

exclusively in US COA for DC.  § 305


TITLE IV


1. Marketable Allowances – system of allowances created for sulfur 

dioxide emissions from power plants and industrial sources to reduce acid rain. §§ 401-416


TITLE V


1. Permits – requires permits for all major industrial sources with state 

administration and federal oversight.  §§ 501-507


TITLE VI


1. Creates a program for controlling substances that contribute to the 

depletion of stratospheric ozone.

   B.  NAAQSs – are a floor not a ceiling

1. Governed by § 109.  Can be set at the level “which in the judgment of the Administrator, based on the ambient air quality criteria and allowing an adequate margin of safety, are requisite to protect the public health.”

2.  NAAQSs are rarely changed b/c of the burden inherent in changing them – every state must then amend and review their SIPs.


3. Standards set are based over different periods of time.

a) Primary Standards – are to protect public health allowing an adequate margin of safety

b) Secondary Standards – are to protect public welfare from any known or anticipated adverse effects of air pollution

4.  Economic considerations are to play no part in the promulgation of ambient air quality standards; EPA can regulate in ways “necessary to protect health within an adequate margin of safety.”


Lead Industries v. EPA:  ( argues EPA should have considered economic impact of proposed standard and technological feasibility of compliance in determining the appropriate allowance for a margin of safety.  EPA abused its discretion by refusing to consider these factors in determining the adequate margin of safety for lead.


Court: Found for EPA b/c statute does not say EPA should consider costs – it says EPA can regulate in ways “necessary to protect health within an adequate margin of safety.”  

RULE: CAA makes it clear that economic considerations play no part in the promulgation of ambient air quality standards.  Where Congress wanted economic considerations to play a role it said so – for example § 111 dealing with new sources of pollution.



Besides states can consider costs in implementing their SIPs.  

American Trucking v. EPA: EPA revised standards for ozone particulates making them stricter.  ( argued that the revised NAAQSs for ozone particulates were invalid largely because §§ 108 and 109 of the CAA were construed so loosely as to render them an unconstitutional delegation of legislative power.

Lower court:  agreed with (.  Said that the factors EPA uses in determining the degree of public health concern are reasonable, but there is no ‘intelligible principle’ to channel its application of these factors.  This violates nondelegation doctrine b/c the standard is so broad that it gives EPA legislative power.

USSC: reverses lower court.  Reinforces Lead Decision stating that EPA cannot consider costs under the Act b/c no language indicates they can and b/c it’s a purely health based statute.

RULE: EPA did not violate nondelegation doctrine.  There is a limiting principle.  Court interprets § 109: “requisite” means no more/less than necessary to protect health;  “protect health” means must have a 95% level of confidence that effects will be adverse to health before can regulate.  These indicate there are limiting principles, give EPA an acceptable amount of discretion.

5.Could Court use CBA as limiting principle?  Probably not, unless overturned Lead Industries decision which says no consideration of costs.


6. States can consider costs in their SIPs


7.  Criticism – Economists argue it is inefficient to have a nation wide standard 

b/c the costs of pollution reduction are different in different areas.

C.  State Implementation Plans

1. CAA § 110 established the procedures for SIPs.  EPA promulgates national standards and the states have nine months to determine a strategy that will meet those standards.  The state must demonstrate that the SIP will bring the state into compliance with the NAAQS within three years.  EPA then has a year to approve the plan.


2.  Procedures – states adopt a three step process in promulgating SIPs

i. Defining the Problem – state inventories the current and projected growth of emissions to establish the extent of the problem

ii. Emissions Limitation – state next chooses control strategies for reducing emissions with the understanding that state regulations may be more stringent than their federal counterparts

iii. Modeling – the state demonstrates that the proposed measures will be adequate to achieve NAAQSs – this step includes the most uncertainty.

3.  FIPs are issued of state does not meet NAAQSs within the specified time or if the state doesn’t issue an SIP at all.

VII.  Clean Water Act of 1972.
      A. History and Purpose

1.  Water Pollution Problems – involve sewage treatment, controlling industrial waste discharges, polluted runoff

2. The Rivers and Harbors Act (prohibited discharges into navigable waters in order to protect navigation) was the catalyst for CWA.

3. Broke new ground in three ways:


i. Mandated imposition of technology based discharge limits


ii. Imposed  nationwide permit system for point source dischargers

iii. Expanded the federal role in financing construction of 

municipal treatment facilities

**The CWA is significant b/c it regulates both the initial discharge of pollution AND the receiving water body!!**

4. As a result of CWA, Congress enacted many other water pollution acts:

i. Ocean Dumping Act – prohibits dumping wastes into the ocean unless have a permit from EPA (for nondredged materials) or the US Army Corps of Engineers (for dredged materials).  Permits are conditioned on showing that dumping ‘will not reasonable degrade the environment.’  

ii. Coastal Zone Management Act – provides financial assistance to encourage states to adopt federally approved coastal mgmt plans

iii. Safe Drinking Water Act – regulates quality of drinking water supplied by public water systems, establishes a permit program regulating underground injection of solid waste

iv.  Oil Pollution Act – makes owners of vessels discharging oil liable for costs of cleanup, establishes Oil Spill Liability Trust Fund to pay response costs and imposes minimum design standards to prevent spills

B.  Structure of CWA
1.  Goals.  Declares the goal of the CWA to be fishable/swimmable waters by 1983 and the elimination of discharges into navigable waters by 1985.  § 101

2. Effluent Limitations – heart of CWA.  Requires nationally uniform, technology-based limits on point source discharges administered through a national permit program required by § 402.

Text of Act: Prohibits the discharge of any pollutant except those made in compliance with the terms of the Act, including the requirements of the NPDES permit program.  These requirements include the nationally uniform, technology-based limits on discharges imposed by NPDES.  Imposes different limitations on existing sources based on whether the discharge is directed to a water body or publicly owner treatment works (POTWs). § 301

3. Water Quality Related Effluent Limitations.  Authorizes the imposition of more stringent effluent limitations when necessary to prevent interference with the attainment or maintenance of desired water quality. § 302

4. Water Quality Standards.  Requires states and tribes to adopt and periodically review water quality criteria and standards subject to EPA approval and to identify areas where effluent limits are insufficient to achieve such standards.  § 303

5. Federal Water Quality Criteria and Guidelines.  Requires EPA to adopt water quality criteria and guidelines for effluent limitations, pretreatment programs, and administration of the NPDES program. § 304  Guidelines describe the methods the EPA intends to use to determine effluent limitations for new plants and existing point sources.

6. New Source Performance Standards.  Requires EPA to promulgate new source performance standards reflecting best demonstrated control technology.  § 306

7. Toxic and Pretreatment Effluent Standards.  Requires dischargers of toxic pollutants to meet effluent limits reflecting the best available technology economically achievable.  Requires EPA to establish pretreatment standards to prevent discharges from interfering with POTWs. § 307

8. Enforcement Authorities.  Authorizes compliance orders and administrative, civil, and criminal penalties for violations of the Act.  To enforce criminal sanctions, courts have required the action be willingly and knowingly, there must be a general intent to take specific action. § 309

9. Nonpoint Source Management Programs.  States must identify waters that cannot meet water quality standards due to nonpoint sources, identify the activities responsible for the problem, and prepare management plans identifying controls and programs for specific sources. § 319

10. NPDES Permit Program.  Establishes a national permit program, the national pollution discharge elimination system (NPDES), that may be administered by EPA or by the states under delegated authority from EPA.  Permits serve to transform the effluent limitations developed according to § 301 into legally binding effluent limitations on individual dischargers.  Any discharge of a pollutant from a point source requires a permit regardless of if it results in the pollution of the receiving waters or not. § 402  

11. Dredge and Fill Operations.  Requires a permit from the Army Corps of Engineers for the disposal of dredged or fill material into navigable waters with the concurrence of EPA unless associated with normal farming. § 404

12. Citizen Suits.  Authorizes citizen suits against any person who violates an effluent standard or order, or against EPA for failure to perform a non-discretionary duty.  § 505

13. Judicial Review.  Authorizes judicial review of certain EPA rule-making actions in the US Court of Appeals.  § 509

C. Distinction between water quality standards and effluent limitations is critical**

1. Water quality standards – are tolerable limits for particular uses (e.g. water suitable for swimming must be limited to no more than 200 bacterial per 100mL).  Are similar to NAAQSs.

2. Effluent Limitations – are standards that describe an amount of pollution discharged in a time period (e.g. 1 lb of pollutant xyz per day) or more typically a maximum amount per unit of production (e.g. 1 lb of pollutant xyz per ton of steel).

D. Structure of CWA in short: 

1. § 301 All discharges into navigable waters are unlawful except if discharger is in compliance with certain sections --- § 402 (permit requirements) and § 301 (effluent limitations) – which collectively make all discharges unlawful unless the discharger has a permit that incorporates effluent limitations (restriction on quantity of pollutants that can be discharged)

2. created national permit program


3. outlawed all discharges from point sources except those that have permits


4. adopted technology based standards across all industries


5. doesn’t matter what type of water source you discharge into (lake, ocean etc)


6. §404 usually applies to developing wetlands


7. act extends federal jurisdiction to navigable waters defined as “all waters of 

US”

a. But how do we interpret this standard?  In past, “waters of US” has meant surface waters.  Can EPA regulate deep well injection of wastes?  Some courts have said yes, so long as the discharges flow into or otherwise affect surface waters.  Others have said no, the waters desired to be regulated must be connected to surface waters.  So can EPA regulate waters adjacent but not connected to surface waters under the “waters of the US” standard?

E.  Jurisdiction  -

1. What are “navigable waters?” (§ 404)

a. If regulation does not regulate “navigable waters” defined as “waters of the US” then the regulatory agency – EPA or Corps – does not have jurisdiction to regulate.

b.  “Waters of US” have been defined to include not only waters used in, k or susceptible to use in interstate commerce, but also:

(I) all other waters such as intrastate lakes, rivers, streams, mudflats, sandflats, wetlands, sloughs, prairie potholes, wet meadows, playa lakes, or natural ponds, the use, degradation or destruction of which could affect interstate or foreign commerce including any such waters:

(a) which are or could be used by interstate or foreign travelers for recreational or other purposes; or

(b) from which fish or shellfish are or could be taken and sold in interstate or foreign commerce; or

(c) which are or could be used for industrial purposes by industries in interstate commerce

c. What else may the definition include?  

i.  Wetlands.

US v. Riverside Bayview Homes: ( (Riverside) wanted to fill property it owned which was a wetland.  ( sued claiming ( needed to obtain a permit from the Corps.  ( argued that the wetland was not connected to any surface waters and hence was not within the Corps jurisdiction which is limited to regulating “waters of US.”

Court:  No clear dividing line between waters and lands; there are gray areas where it is hard to determine where the land ends and water begins.  Do these semi-aquatic areas qualify as “waters of the US?”  Must qualify in order for Corps to have jurisdiction to regulate them. 

RULE: There was jurisdiction. Court looks to Congress’s intent to protect waters and determined that since wetlands form part of the hydrologic cycle, only protection of adjacent wetlands will achieve this goal.  Thus, wetlands are covered by the definition of “waters of the US” under the Act.   

Court uses Chevron deference – if language of statute is ambiguous, should defer to the agency interpretation/decision – Corps decided that there was a relationship between waters and their adjacent wetlands, this provides an adequate basis for a legal judgment that adjacent wetlands are “waters” under CWA.

Court addresses other possible jurisdiction issue – Under Lopez can only regulate something that is not in ISC or its channels if it substantially affects ISC.  Can aggregate the effects.  So Corps would have jurisdiction if they could prove an effect to interstate commerce.




ii. Isolated Wetlands

Hoffman Homes v. Administrator of EPA: Does § 404’s reach extend to an isolated, one-acre wetland?  That is not adjacent to any nearby bodies of water?  EPA tried to argue that CWA jurisdiction could be premised on the notion that the wetland was a suitable habitat for migratory birds.

RULE:  Court said jurisdiction could be premised on the effect to interstate commerce.  But in order to do so, agency had to prove that the wetlands were a suitable habitat for migratory birds.  

SWANCC v. US Army Corps of Engineers: Similar issue as Hoffman Homes.  Pits in a quarry filled with water and turned into wetland but was not natural wetland.  Turned out that many migratory birds used the site.  Corps established a Migratory Bird Rule where § 404 extended to waters which are or would be used by migratory birds.  

Two issues:  Did Congress intend for Corps to regulate these ponds?  If so, then does Congress have the constitutional authority to regulate the land?

Court: doesn’t reach constitutional issue, decides case on statutory grounds.  Congress did not intend to give authority to Corps to regulate an isolated wetland.  Riverside is different b/c there the wetland was adjacent to surface waters.  In this case the wetland is completely isolated from any surface waters.

Chevron deference? Won’t defer to agency b/c (1) statute is not ambiguous and (2) even if it were ambiguous there is no deference b/c if Congress really wanted to push the statute to the outer-limits of the courts jurisdictional powers then it must say so!  Cannot gather an intent to do so from the language of the Act.
In Riverside the court found the Corps had jurisdiction b/c the wetland was adjacent; in SWANCC there was no jurisdiction b/c wetland was isolated.  Leaves us with a fuzzy gray area in between.  How close is adjacent?  How far is isolated?

In Hoffman the court indicated that Commerce Clause could be used to get jurisdiction if there was evidence that wetland was a habitat for birds.
2. Jurisdiction – what is a “point source?”

a. Point source § 502– “any discernible, confined, and discrete conveyance, including but not limited to any pipe, ditch, channel, tunnel, conduit, well, discrete fissure, container, rolling rock, concentrated animal feeding operation, or vessel or other floating craft, from which pollutants are or maybe discharged.  This term does not include agricultural stormwater discharges and return flows from irrigated agriculture.

b. Three major types of point sources:  

i. Publicly Owned Treatment Works (treatment plants for municipal sewage); 

ii. Combined Sewer Systems (street storm sewers are combined with residential sewers); 

iii. Industrial Facilities (those that discharge directly into surface waters are governed by NPDES).

c. Congress focused CWA on point source discharges b/c non-point sources are difficult to identify and control. 

i. Non-point sources are generally attributable to activities such as farming, construction, mining, urban runoff, and spills.  Usually emerge from land use and that is why it is hard for federal govt to regulate.




ii.  Humans are not point sources

US v. Plaza Health Laboratories: ( placed blood samples from his lab in shore waters.  Were discovered and traced back to him.  ( sued ( for knowingly discharging pollutants into water in violation of CWA.  ( argued that a human can’t be a point source so statute doesn’t apply to him e.g. no jurisdiction.

Court: (1) wording in statute evoked images of physical structures and instrumentalities as point sources; (2) wording would be redundant – would go from defining a discharge as “the addition of any pollutant to navigable waters from any point source by any person shall be unlawful” to “the addition of any pollutant to navigable waters from any person by any person shall be unlawful.”  Point source must be held to context of industrial and municipal dischargers; (3) legislative history indicates that point source was to mean industrial polluters

RULE: Majority says that to interpret “point source” to include humans would subject a urinating swimmer to criminal penalties.

If there are statutory ambiguities in a criminal case, court applies rule of lenity to ensure that (s have fair warning concerning what actions are criminal.

Dissent:  By not including humans, companies can circumvent law by driving dump trucks up to water’s edge and having a line of humans pick the waste up from the truck and drop it into the water.  Anything that reaches water through some mechanism or human effort should be a point source.


**Was a criminal prosecution – can’t claim ignorance of the law, can’t claim did not know needed a permit.  So long as your act was volitional then satisfy the intent element.  Need not prove intent to pollute just that act was intentional.  Prosecutorial discretion will prevent the prosecution of truly innocent persons.**

F.  Principal types of pollution control regulations mandated by CWA

1. General prohibitions on point source discharges except as authorized by permits requiring either:

 (a) compliance with technology based effluent limitations; or 

(b) more stringent effluent limitations when necessary to protect the quality of receiving waters.


2. Pretreatment requirements for dischargers to POTWs


3. Permit requirements for dredge and fill operations

G.  Criticism – economists criticize EPAs use of nationally uniform effluent standards for classes and categories of industries.  They argue that discharge may be insignificant in one water body (e.g. the Mississippi) but catastrophic in others (e.g. small lakes)

H.  NPDES – Requires Effluent Limitations on Point Source Discharges – these are restrictions on the quantities of pollutants that can be discharged from a point source

1.  Title IV establishes the discharge permit program.  It regulates the quantity and quality of discharges.  Under § 301 all discharges are illegal unless have a permit.  EPA can administer the system or can delegate power to states to do it.  

2. EPA cannot discriminate between companies and exempt certain classes of point sources from the permit requirements of § 402.  There is a big difference between giving permits and granting exemptions and its not within the EPAs authority to do so.

NRDC v. Costle – Due to administrative burdens in operating the permit program, EPA decided it would focus on processing permit applications from major dischargers in areas where water quality was worst.  NRDC, an environmental group, brought suit b/c there was not uniform regulation – some industries were being regulated while others were not and the basis for distinguishing (admin. costs/infeasibility) was not really legit.  

EPA argues § 402 gives it discretion to allow pollution by issuing permits.  So what is the difference between giving permits (can pollute) and exempting companies (can pollute)?  Get the same end result i.e. pollution!!

Court:  Big difference between exemptions and permits.  If exempt company it becomes a non-issue.  By granting permits they have to be overseen and apply for renewal.  To ease administrative burden EPA can issue general permits.  EPA has no authority to exempt sources of pollution!


What if EPA argued they were not point sources?  Chevron deference would apply.

3.  Volitional v. Non-volitional point sources –EPA is charged with regulating both non-volitional and volitional discharges that add pollutants to navigable waters.  


4. Movement from Health-based to Technology-based effluent limitations: 

a. Originally the EPA was required to set effluent limitations at levels sufficient to ensure environmental protection within an adequate margin of safety.  These standards were not at all predicated on existing technology.

b. When the CWA was amended the Act moved towards technology-based standards.  These rely on end-of-pipe equipment and process technology to reduce the amount of pollutants in industrial effluent.

c. Technology-based effluent limitations are applicable to all point source dischargers and implemented through permit system.  The aim is to force existing dischargers to use more stringent pollution control technology.  Two phases:

i. First, a company must employ the Best Practicable Control Technology currently available (BPT).

ii. Second, once BAT was achieved, the company had to employ the Best Achievable Technology economically achievable. (BAT).

d.  Once requirements on the type of technology companies could use was determined, EPA then had to figure out what the effluent limitations would be based on the technology required by the Act.  Rather than issuing effluent limitations on a case-by-case basis, as economists and industrialists wanted, EPA chose to issue industry-wide limitations.  In DuPont v. Train, the Court agreed with EPA that § 301 limitations are to be based on industry-wide standards.  It would be an impossible burden for EPA to come up with limitations for each company that was applying for permits.

I. Water Quality Standards – if EPA determines that meeting the § 301 technology-based standards fails to achieve the water quality designated for the particular water body then, under § 302, EPA can impose water-quality standards for receiving water bodies.  Two components:

1. First, must designate the use for the water body – fishing, industrial purposes, recreation or as public water supply

2. Second, the standard must set the water-quality criteria necessary to meet the designated uses.  Reflects judgments about the degree of protection from individual pollutants necessary to attain designated uses.


J.  Total Maximum Daily Loadings (TMDLs) – 

1. In order for water quality standards to be useful, there must be a way to translate these limits into actual controls on individual dischargers.  Under § 303, by requiring states to adopt TMDLs, the EPA can then translate these values into permit limits for individual dischargers.

2. §303 requires EPA to identify waters for which effluent limitations have not been stringent enough to achieve the water quality standards.  States then are required to set TMDLs “at a level necessary to implement the applicable water quality standards.”


3.  Courts give deference to EPA’s decision to issue permits.


Arkansas v. Oklahoma – OK took action to prevent NPDES permits from being issued to an upstream Ark. plant.  OK argued that the permit would lead to violations of their water quality standards.

Court gave deference to EPAs decision to issue the permit to Ark.  EPA has the discretion and authority to require a point source to comply with downstream water quality standards.


4.  ISSUE:  do the TMDLs apply to non-point sources?

VIII.  Wetlands Regulation - § 404 CWA
A. Value of wetlands: serve as breeding grounds for fish, birds etc.  Are the primary pollution control system for water – remove pollutants.  Also serve as buffers against flooding.

B. §404 – requires all dischargers of dredge and fill materials to the waters of the US to obtain a permit from the US ACOE.


C. Basic structure of § 404

1.  Definition of “Wetlands” (pg. 745) – those areas that are inundated or saturated by surface or groundwater at a frequency and duration sufficient to support, and that under normal circumstances do support, a prevalence of vegetation typically adapted for life in saturated soil conditions.

2. Permit program – whether to issue a permit usu. depends on an analysis of alternatives to the proposed project.  § 404(b)(1) provides “no discharge of dredged or fill material shall be permitted if there is a practicable alternative … which would have less adverse impact on the aquatic ecosystem.”

3.  Issues to consider:  

i. What is a “practicable alternative?”  One that is available and capable of being done after taking into consideration cost, existing technology, and logistics in light of overall project purposes.  Feasibility-limited approach – tolerate environmental damage only if there is no alternative available.  

ii. Who bears the burden? If alternatives are available the permit is to be denied - ( bears burden of showing no available alternative.

iii. How de we determine “availability?”  Look at availability of an alternative from the time of the project’s inception – “market entry theory.”  The whole purpose is to create an incentive for developers to choose land other than wetlands.

D.  Jurisdiction

1.  Jurisdictional issues revolve around definition of dredge and fill materials – “material that is excavated or dredged from the waters of the US.”

2. Material NOT excavated from water is subject to § 404 permit program if it is used as fill material – “material used for the primary purpose of replacing an aquatic area with dry land or of changing the bottom elevation of a water body.”

3. Used to be a de minimus requirement for discharges; if below this amount then no permit was required.   Corps adopted Tulloch Rule which says that any excavation activity producing any incidental redeposition (fallback) of dredged materials however temporary or small requires § 404 permit.

i. Tulloch Rule: discharge of dredged material includes “any addition, including any redeposit, of dredged material, including excavated material, into waters of the US which is incidental to any activity, including mechanized landclearing, ditching, channelization, or other excavation.

ii. But the Tulloch rule was challenged and a new rule resulted that Corps does not have authority under § 404 to regulate incidental fallback resulting excavation, land clearing, channelization, and trenching operations in wetlands:

National Mining Assoc’n v. Army Corps of Engineers:  NMA challenged the Tulloch Rule.  (s argued that the TR exceeds the Corps’ jurisdiction – Corps only can regulate “discharge” which is “an addition of any pollutant.”  (s argue that fallback, which returns dredged material to virtually same spot cannot be considered “an addition.”

Court:  agreed with (s.  Stated that the TR, which allows Corps to regulate “any redeposit,” is beyond the Corp’s statutory authority to only regulate “an addition.”

4.  Same issues over adjacent and isolated wetlands from Riverside Bayview, Hoffman and SWANCC.

E. Exemptions


1. Discharges from normal farming, forestry, silviculture, and ranching operations.

2. Other exempt activities: maintenance of serviceable structures like dams, levees, dikes, irrigation ditches, drainage ditches, sediment basins etc.

F.  Mitigation

1. Adopted a goal of “no net loss” in wetlands.  This can only be achieved by aggressive restoration efforts:

a. Wetlands mitigation bank – this is a wetland area that has been restored, created, or enhanced and then set aside to compensate for future losses of wetlands from development activities.  Was an attempt to give states greater responsibility for wetlands protection.

b. Banking has been criticized by environmentalists b/c wetlands are site specific, some are easier and cheaper to create therefore would have an over-abundance of one type.

G. Enforcement of the CWA
1. Criminal Penalties.  Proof of intent is required to impose criminal sanctions based on the CWA.  Intent is shown if the violator acted willingly and knowingly.  The intent required does not have to be the intent to cause harm, but just the general intent to commit the act.

2. Civil Penalties.  The CWA provides for substantial monetary penalties and may also result in being blacklisted from the receipt of federal loans and grants.

3. Administrative Penalties.  Administrative penalties are less severe and involve simpler proceedings than civil penalties.  Violations are assessed by EPA and may be appealed to an administrative law judge whose decision is subject to judicial review.

4. Citizen Suits.  Citizen suits are based on discharge monitoring reports (DMRs).  The citizen bringing the suit must have been adversely effected by the violation to procure standing.  In addition, the citizen must give EPA a notice of intent before bringing suit.  After receiving notice, EPA may instigate an enforcement action against the violator at which time the citizen suit becomes moot.  Finally, a citizen suit may not be brought on violations occurring entirely in the past; the violation must be occurring the moment the suit is filed or else assumed to be occurring in the future.

5. Self Monitoring.  Companies are required to conduct self-audits to show compliance with the CWA.

6.  Problems with Enforcement.  There are many problems with the enforcement of the CWA.  The regulated community is very large and unwieldy and the nature of manufacturing results in varying levels of pollution from day to day.  This adds to the difficulties of monitoring regulation, as does the essential practice of notifying sources before the government conducts inspections.  Notification allows sources to change production practices on that day, leading inspectors to observe a lower level of pollution than is actually occurring

IX.  Land use Regulation and Regulatory Takings
A.  Examples of land use regulations:

  
1.  Intermodal Surface Transportation Efficiency Act (ISTEA) and TEA 21 –


requires state and local governments to use metropolitan planning organizations to 


develop comprehensive transportation plans and it requires transportation projects 


that get federal funds to comply with these plans.  --- ensures fed hgwy money 


goes to bldg hgwy but also to make mass. transportation to reduce pollution and 


congestion.

2. National Environmental Policy Act (NEPA) – requires fed agencies to prepare environmental impact statements (EISs) before undertaking actions likely to have significant environmental effects. 

3.  Endangered Species Act (ESA) – requires developers to have approved habitat 
conservation plans before they can undertake actions that may result in an 


incidental “take” or protected species.

B.  Zoning was designed as for growth management.  


1. It was based on the government’s police power – the power to regulate to 


promote and protect public health, safety, and general welfare.  Is zoning 


constitutional?



Village of Euclid v. Ambler Realty Co.:  Realty Co. owned land, wanted to use it 


for industrial purposes.  Village decided to adopt zoning plan and zoned land 


residential.  Co.’s land was worth $10,000/acre if zoned for industry and only 


$2,500/acre if residential.  Co arguing that zoning was unfair – Village was changing 


the rules in the middle of the game!!



RULE: The ordinance must be justified by the police power – government has 


authority to prevent nuisances.  How do we determine what is/isn’t a reasonable use of 


police power?  This will have to be determined on a case-by-case basis.  Can use sic 


utere principle (everyone must use his own so as not to harm another) and common 


law nuisance for guidance.  Note that what may be an activity in one place may not be 


one elsewhere. 



 Court found that the ordinance did promote general public health, safety, and 


welfare and thus was justified by the state’s police power.

C. Takings

1. Takings clause – in the 5th Amendment …  “nor shall private property be taken 


for public use without just compensation.”


2. In past, was only a taking if there was a physical intrusion onto land.  Now are 


faced with issue – when do governmental regulations on land use amount to a 


taking for which just compensation must be paid?


a.  While property may be regulated to a certain extent, if regulation 

goes too far it will be recognized as a taking even if it was intended to benefit public safety. Pennsylvania Coal Co. v. Mahon:  



First takings case – deals with notion that a regulation could constitute a 



taking if it destroyed value of property. 




Facts: PA law made it illegal to mine coal if it would alter the safety of 



surface land.  




Court: Was a taking - recognized that government hardly could go on 



if to some extent values incident to property could not be diminished without 



paying for every such change in general law.  But while property may be 



regulated to a certain extent, if regulation goes too far it will be recognized as 



a taking.  


b.  Nuisance Exception – even regulations that result in the destruction of 



property will not be viewed as takings if they are designed to protect (the 



public) against at least some kinds of harm. Miller v. Schoene.


This gets reformulated in Lucas = there is no taking if a state law puts 



restrictions on land that CL nuisance law would have prohibited 



anyway.  But a state law that proscribes conduct that would be 



permissible under common law nuisance could be a taking.



c. Whether what is being prohibited is a reasonable use of property may 



affect whether the governmental regulation will be a taking.  Just v. 



Marinette County – law prohibited owner from building a house on wetland.  




Upheld b/c was not a reasonable use of the land to build a house there.  Whether 



it is a reasonable use of property may affect whether the governmental 



regulation will be a taking.



d. Factors to consider in determining if a taking exists:




i. Economic impact of the regulation on the claimant




ii. The extent to which the regulation has interfered with distinct 




investment backed expectations




iii. Character of the govtl action – physical invasion? Less?




iv.  Generally asking if fairness requires the govt to compensate a 




l/o when he is told he can’t do things others can do b/c of X reason 




and this makes his land less valuable or not valuable at all.





Penn Central v. NYC – law designated certain buildings – Penn 




Central Sta. – as historic and required developer get permission 




before could build on it or change it.  ( wanted to build a 50 story 




building over Penn Central Sta., government denies request.  (s claim 




were entitled to air space, was part of their property interest and it is 




worthless now that can’t build.





Court: upheld restriction – not a taking.  Looked at the 




magnitude of the government’s interference with (s property.  Found 




that severity of impact was not enough to force government to pay (  




b/c: (1) ( could still use property in same manner (for train station); 




(2) did not prohibit all construction above station just said no to the 




50-story building; and (3) it is not accurate to say (s have been 




denied all use of the preexisting air rights since have TDRs.





Case is famous for its “ripeness” discussion – i.e. can’t bring a 




takings claim if have not yet had a final determination that can’t use 




land.  In this case, since Commission only turned down (s grandiose 




plan and did not say that could not build at all, but indicated could 




perhaps build to a lesser height, that claim was not ripe yet.




Also for proposition that must have a reasonable investment backed 




expectation. (?)



Dissent: Law is worse than normal zoning laws b/c singles people out.  




Is historic preservation an adequate justification for govt’s regulation?



e.  Laws designed to protect public health and safety which do not 



pose a 
great hardship on the regulated party are probably not takings



Keystone Bituminous Coal v. DeBenedictis – law restricting the 




exercise of mineral rights was not a taking b/c it was designed to protect 




public health and safety.  And also b/c it would only interfere with 2% of 




Keystone’s coal reserves thus it did not cause a great hardship.



f. Law prohibited church from rebuilding a summer camp b/c it was in a 



floodplain = not a taking First English Church v. LA 



g. Bright Line Rule: When a l/o is deprived of all economic use of 


his property there is a categorical taking.  Also automatically have a 


taking when have physical invasion of property.




Lucas v. South Carolina Coastal Council – law regulated building in a 




coastal zone - ( could not build home on his land.  All land next door to him 




was developed.  Lower court found that 100% of the economic value of the land 




was destroyed.  





RULE: Court was unwilling to uphold law on basis of legislature 




saying that are regulating to prevent harm b/c this would render the takings 




clause void and state could regulate anything under the guise of police power!  




Where does this leave nuisance exception? Court reformulates it and says there 




is no taking if a state law puts restrictions on land that CL nuisance law would 




have prohibited anyway.  But a state law that proscribes conduct that would be 




permissible under common law nuisance could be a taking.




i. Percival says have two issues here





 – horizontal equity – unfairness of treating similarly situated 





people differently - law is unfair b/c everybody else got to 





build homes but Lucas cannot





- vertical equity – fairness of changing regulations over time – 





law is fair b/c everybody built house before regulation



h.  NEXUS TEST: Court has required that the permit conditions placed 



on land substantially advance a legitimate state interest.




Nollan v. CA Coastal Commission – N bought beach land, wanted to 




replace bungalow on land with a bigger house.  Applied for a development 




permit and the Commission agreed to grant it conditioned on N granting the 




public an easement to pass along a portion of the property. 





NEXUS TEST:  Court found the easement to be a physical 




occupation of property amounting to a taking.  If the permit condition serves the 




same legitimate police power purpose as a refusal to issue the permit then it 




would not be a taking.  Must examine whether the permit condition substantially 




advanced legitimate state interests – state’s reason for condition was b/c new 




house would create a barrier to the beach thus interfering with public’s “visual 




access” to the beach.  Court concluded that it was impossible to understand 




how a requirement that people be able to walk across N’s property reduces any 




obstacles to viewing the beach created by the house.

I. Rough Proportionality (only applies to regulatory exactions) – must 


make some sort of individualized determination that a required dedication 


is related both in nature and extent to the impact of the proposed 


development.



i. RPT only applies to regulatory exactions (i.e. decisions to 




condition the approval of development on the dedication of private 




property to public use) NOT Lucas type cases where have a 




general regulation. City of Monterey v. Del Monte Dunes



ii. Dolan v. City of Tigard – D wanted to double size of store and pave 




parking lot.  City said land was in floodplain but would approve if D 




dedicated some land to city for bikepath and storm drain.  These 




requirements will mitigate water quality impacts that parking lot will 




cause by increasing non-point source pollution runoff and will mitigate 




the heavier traffic patters expected due to bigger store.





Issues: (1) Has Nollan been satisfied?  For regulatory exaction 




of physical easement of property to survive under takings clause there 




must be a NEXUS between the nature of the the physical easement the 




regulatory authority wants, and the projects environmental impact (In 




Nollan there was no nexus between the legitimate state interest  [to 




prevent interference with visual access to beach] and the permit 




conditions).  Court says have nexus.





(2) If there is a nexus (i.e. Nollan is satisfied) then is what city 




is asking for too much in proportion to the environmental impact?  




Court comes up with “rough proportionality test.”  Says must make 




some sort of individualized determination that the required dedication 




is related both in nature and extent to the impact of the proposed 




development.  Court says no rough proportionality – one of most 




important values that comes along with land ownership is the ability to 




exclude others; to control the time and manner in which persons enter 




your land.  The impact of the regulation would strip ( of this right – 




given the severity of the impact the required dedication is not related 




enough ( no reason indicating why the easement allowing persons 




access to (s property is related to the city’s legit. interest in reducing 




flooding problems.


j.  Just b/c property was acquired after the enactment of a regulation 



does not bar ( from asserting a takings claim.




Palazzolo v. RI – P bought land through his corp.  It was designated 




as a wetland.  P wanted to develop – plans were rejected.  State passes 




law saying CC must give permit before can fill a wetland and will only 




grant permit if filling land if purpose is in pursuance of some public 




benefit.  Ps corp dissolves – ownership of land passes to P.  P applies 




to develop – gets rejected.  P sues claiming a taking.  Does acquisition 




of property after a regulation was enacted automatically bar a takings 




claim?  I.e. does the fact that land was already regulated before 




developer owned it bar a takings claim (that the pre-existing regulation 




is a taking)?





USSC – rejects notion that fact that acquired property after 




the enactment of regulation automatically bars a takings claim – 




(1) Sustains Lucas claim – it was not a total wipeout b/c could use upland 




portion of his land just not the wetland portion.  




(2) Overturns Penn Central claim – it is ripe.  Essential question for 




ripeness is whether the ( received a final decision from Council 




determining the permitted use for the land.  Until this happens cannot 




determine the extent of the restriction on the property and a regulatory 




taking has not yet been established.  Also, if submit a grandiose plan 




which is rejected, until have a determination that no plan, not even a 




lesser one, would be approved then claim can’t be ripe b/c don’t know 




extent of the restriction on land.  Court says that have a determination 




by CC that can be no filling or development activity – no further 




permit applications were necessary to establish this point --- claim is 




ripe!




(3) Old rule seemed to indicate that a purchaser of land is deemed to 




have notice of an earlier enacted restriction and is barred from 




claiming that it effects a taking.  Court disagrees with this b/c the 




future generations of landowners would have no right to challenge 




unreasonable limitations on the use of their land.  Only the owner at 




the time of the reg. could ever sue – once property transferred the 




right to sue would be lost.  In addition, Court finds that the owner at 




the time of reg. is stripped of the ability to transfer his property – who 




would ever want to buy it?

Percival – could argue that case is limited to situation where existing owner has a valid claim but can’t pursue it for some reason or did not ripen sufficiently.



k. Issue before USSC Jan 2002.  Issue – is a temporary moratorium on 



development a taking for which must pay just compensation?  Sierra 



Preservation Council v. TRPA

3. Ripeness of takings claims



a. Can’t bring a takings claim if have not yet had a final determination that 



can’t use land.  In this case, since Commission only turned down (s 



grandiose plan and did not say that could not build at all, but indicated 



could perhaps build to a lesser height, that claim was not ripe yet. Penn 



Central v. NYC



b. Suitum v. Tahoe Regional Planning Assoc’n: deals with the possibility that 



taking doctrine may undermine other schemes like TDRs.  (s land was 



zoned and so she could not build on it.  But was given TDRs.  Does fact 



that she did not try to sell her TDRs  make her claim unripe?  



Court: no, her claim is ripe regardless of the TDRs b/c we know she can’t 



build on her land at all, ever.


4.  Problem exercise – A owned 100 acre tract of land.  Its groundwater is  


contaminated.  Govt comes in and installs monitoring wells and takes a small 


portion as easement so has method of getting on/off land.  12 years later pollution 


cleaned up and govt leaves.  A sues for taking.  Govt denies owing anything – 


needed to install wells to combat a public nuisance and cleaning up pollution 


helped A anyhow.



Q1:Yes, government has taken As land.  Have a physical taking – it’s 



temporary in nature.



Q2: If government believes actions were necessary to respond to a public 



nuisance…(?)



Q3: Fact that govt terminated access and closed wells indicates that it is a 



temporary and not permanent taking.



Q4: Developer argues should get compensation b/c for all those years it 



could not develop land nor could it sell it b/c of stigma.  



        Govt argues that it did a service – cleaned up pollution, if govt did 



not do it then A would have to pay for cleanup or if tried to sell the land 



would be worth very little.  




Court – was a physical taking.  Taking was only small portion of 

land, no damages to be recovered b/c under Fed law can offset damages if govts action gave developer special benefits i.e. those that inure 



specifically to the l/o and go to the remaining land.  Note that if govt 



caused the polln then no offset. 




 Fed govt saved A of investigation and remediation costs, even 



though A had no intention to use groundwater, A still would have had to 



cleanup polln in order to ever use land commercially.  And even if A ever 



wanted to sell, no one would pay a lot for contaminated land!!!



Partial Taking – if a permit is denied to develop part of a property but not 



the rest of the land, the development project will be viewed as a whole. As 



a result, even though development on part of the property is denied, the 



overall increase in the value of the land, even though not as great as the 



value of development rights extended to the entire property, does not 



constitute a loss of all economically viable use.

X.  National Environmental Policy Act (NEPA)
A.  Summary


1. One of the oldest – enacted in 1970.

2. Requires all federal agencies to take into consideration the effects of

their actions on the environment before finalizing a particular proposal. 


3. It is a procedural statute - it does not substantively regulate one particular area 


of the environment.  NEPA injects overarching, mandatory procedural obligations 


into the agency decision-making process, requiring every federal agency to 


investigate the potential environmental effects of major federal action.


4. Some characterize it not as a law which protects against environmental harm 


but rather as a statute which protects against uninformed decision making.

B.  Structure


Goals - § 101 establishes as the continuing policy of the Federal Government the use of all practicable means to create and maintain conditions under which man and nature can exist in productive harmony. (( this is general substantive policy of the act)


Environmental Impact Statements - § 102 requires all federal agencies to prepare an environmental impact statement for major federal actions significantly affecting the quality of the environment. (( this is the TRIGGER for NEPA.)  EIS must have a statement of environmental impacts, alternatives to the proposed action, and any irretrievable commitments of resources involved.  


Unresolved Resource Conflicts – §102(2)(E) requires federal agencies to study alternatives to actions involving unresolved resource conflicts. (even if action doesn’t trigger an EIS must consider alternatives if unres. res. conflict) 


Submitting Reports - § 201 requires the president to submit to Congress an annual Environmental Quality Report


CEQ - § 202 establishes a three-member Council on Environmental Quality (CEQ) in the Executive Office of the President


Duties and Functions of CEQ – are laid out in § 204 including annual reporting on the condition of the environment, information gathering, and review and appraisal of federal programs and activities.

Hypos: 2 stadiums being built – one in Bmore and one in DC.  Do need EIS?  For DC stadium b/c it’s in DC and that is a federal jurisdiction – so need EIS b/c it is a federal action that will have significant impact.

C.  Environmental Impact Statements


1. EIS – once an agency begins planning for a project must determine if need EIS:



a.  If project has been pre-det to have NO significant impact – no EIS



b.  If project has been pre-det to have a significant impact – EIS



c.  If we are unclear – do an EA (envtil assessment) to determine if an EIS 



is needed.




i. If needed – then draft EIS




ii. If not needed – draft finding of no significant impact (FONSI)



d.  If agency determines an EIS is necessary the next step is to determine 



when the impact statement should be prepared and the scope of what it 



should consider.




i. Timing: mere contemplation of an act does not trigger EIS




ii. Timing: EIS must be ready at the time which agency makes a 



recommendation or report on a proposal for federal action





> problem with this b/c what exactly is a “proposal?” 





> CEQ says proposal = exists at the stage in development 





of an action when an agency subject to the Act has a goal 





and is actively preparing to make a decision on the 





alternative means of accomplishing that goal and the effects 





can be meaningfully evaluated.




iii. Scope: 


2.  What is the threshold question – whether the EIS is required.  NEPA states an 


agency must prepare an EIS whenever “proposals for legislation or other major 


federal actions significantly affect the quality of the human environment.” ( 


this is the trigger!  Requirements:



a. proposals for legislation; OR



b. major federal action; i.e. action with effects which may be major 



and which are potentially subject to federal control; not limited to only 



actions that are federally funded or carried out by feds, applies to private 



projects that require federal approval.  Federal actions tend to fall within 



one of these categories (see pg 854):




i. adoption of official policy pursuant to APA




ii. adoption of formal plans prepared or approved by fed agencies




iii. adoption of programs to implement a specific statutory program 




or executive directive




iv. approval of specific projects located in a defined geogr. area



**if have big project and break it up do avoid NEPA?  Probably not, court 



will look at it as a whole unless the smaller segment has “logical termini” 



and “independent utility.”



** Is a decision not to do something an action subj to NEPA?  Prob not.



c. significantly affecting the quality of human environment (Hanly v. 



Kleindienst)



i.  TEST – (1) the extent to which the action will cause adverse 




environmental effects in excess of those created by existing used in 




the area  affected by it.





      (2) the absolute quantitative adverse effects of the 




action on the environment, including the cumulative harm of the 




proposed action added to existing adverse conditions




ii.  See page 880 – CEQ came up with it’s own elaboration of how 




to interpret the term “significantly”


3. What must be done with EIS?  Does it have to be given adequate 


consideration?  NEPA’s mandate to prepare an EIS and consider to the fullest 


extent possible all impacts on the environment cannot be brushed aside at an 


agency’s discretion.



Calvert Cliffs v. Atomic Energy Commission – an applicant seeking to build a 



nuclear power plant writes up impact statements, they accompany the application 



throughout the process but are not given any consideration by the licensing board.  ( 



argues that the environmental data and evaluations must be given consideration.




Court – no purpose of having statement if board does not have to consider it.  



What is adequate consideration?  Is it just a procedural obligation as AEC has treated it, 



or does it have a substantive element?  Case left question open – but courts probably 



cannot reverse a substantive decision on the merits unless the decision is arbitrary or 



gives insufficient weight to environmental issues.




Dicta:  NEPA has flexible substantive policies but its procedural provisions are 



rather inflexible.  All duties in § 102 are qualified by the phrase “to the fullest extent 



possible.”  Court says this leaves little room for foot-dragging agencies.  Agency cannot 



try to delay or impede – the procedural requirements require a strict standard of 



compliance.

D.  NEPA imposes no enforceable substantive obligations on federal agencies.  Once comply with NEPAs procedural requirements and have considered environmental consequences in EIS can make any decision want.  Court’s will not question the agency’s decision (sort of like the BJR), will defer to agency decision and assume it was the best course to take.

E. Environmental Justice Concerns – should EIS’s address the negative impacts of citing the proposed project in a particular community?  Agencies should, but don’t have to, take into accout human health or ecological impacts on minority populations, low-income populations etc. (pg 882).

XI.  Endangered Species Act
1. Basics 

a. Protecting Endangered Species, in it’s larger context, is an attempt to conserve biodiversity.  Purpose of the Act is conservation – should take any and all measures necessary to remove a species from the list.

b. There have been various international conventions and treaties.  

c. Ours here in the US is the Endangered Species Act.

2.  Why Should We Conserve Biodiversity? Intrinsic Value or for their value for humans?

a. Congressional findings say that the species are of aesthetic, educational, historic, ecological, recreational, and scientific value.  

b. From the language it seems we are protecting them for their value to humans. 

c. E.O. Wilson’s essay in the book, about what he argued to Congress, deals primarily with the economic benefits, although he does believe that they should be saved for their own value.  

d. It is just an easier argument to make if we can put money and value on what these things can give us(   This is called a utilitarian approach.

e.  Shana raises an interesting question:  What if we have thoroughly studied the thing and found out that it has no value, then what?  Do we still preserve it for its own right?  Response:  Well, the interconnectedness of the environment does not allow us to know its real effects.  What if it has an effect on a ecosystem, which in turn has an effect on humans—and therefore it would have an effect (and value) to humans.


3.  Provisions of ESA



a. Section 3 – definitions 




i. “Endangered species” – any species which is in danger of 




extinction throughout all of a significant portion of its range. 




(Congress has made the exception that if an endangered species is 




a pest then doesn’t fall under protection of ESA.  “pest” = a species 




that provides an overriding and overwhelming risk to man)




ii.  “Threatened species” – any species which is likely to become 




an endangered species within the foreseeable future throughout all 




or a significant part of its range.



b. Section 4 – Listing Endangered and Threatened Species



i. designate a critical habitat (if it can be determined and it is 




prudent)




ii. listing determination is based on best info available




iii. citizens can petition to force listing determination




iv. develop and implement recovery plans



c. Section 7 – Review of Federal Actions 




i. all federal agencies must carry out programs to conserve species




ii. all federal agencies must ensure that their actions are not likely 




to jeopardize the continued existence of any e.species or t.species 




or result in the destruction or adverse modification of their critical 




habitat (are necessary for a species’ survival).



d.  Section 9 – Prohibitions against any person (incl corp, govt agency)




i. sale, import, export or transport




ii.  Private or public actions cannot “take” (broadly defined to 




cover harassing, harming, killing, capturing, or collecting) any 




endangered animal species.




iii. Can’t remove or damage endangered plants if in knowing 




violation of state law



e. Section 10 – Habitat Conservation Plans



i. issue permits allowing the incidental taking of e.s. to parties with 




an approved habitat conservation plan; cannot reduce the 




likelihood of survival and recovery



f. Section 11 – Enforcement and Citizen Suits



i. civil and criminal penalties




ii. authorizes citizen suits against any person for violn of Act and 




against Secretary for failure to perform a non-discretionary duty


4.  “Take” provision – Act operates to prevent the taking of a species. “Take” is 


basically any possible conduct that could cause actual injury to an endangered 


species.  The conduct can be = harass, pursue, hunt, shoot, wound, kill, trap, 


capture, collect, or harm.  Harm is key word, has been defined to include habitat 


modification as long as have a showing of actual injury.

5.  Where does Congress’ power to protect endangered species come from?  Commerce clause!!

National Assn of Home Bldrs v. Babbit -  Dispute arose when the Fish and Wildlife Service placed the Delhi Sands Flower-Loving  Fly on the endangered species list.  This fly is only found within an 8 mile radius in SW San Berdardino California.  The County wanted to build a hospital and then also needed to change the intersection to deal with increased traffic.  The FWS said that this would result in a “taking” (significant habitat degradation)_ of the fly in violation of the ESA and the County filed suit arguing that the federal government did not have the authority under Commerce Clause to regulate the use of non-federal lands in order to protect the fly that is only in one single state.

· Under Lopez, Congress can regulate under 3 categories, (1) channels of interstate commerce, (2) instrumentalities of interstate commerce, and (3) anything that substantially effects commerce

· Wickard (the wheat case) is good law and therefore we know that Congress can regulate even local matters. 
· How does the majority say it falls under the CC??? 

· Channels.  Majority says that this can fall under channels because during a taking transportation can occur (but this is weak because there really was not transport here, just simply building within the county).

· This is a really weak argument!!!

· ** Here is the problem, we do not know what we are looking at.  Are we examining the activity that is threatening the endangered species (building hospital) or are we looking at the effects that the flies have.  (ie. They are being moved through channels, being sold intrastate, etc.)

· Majority said that the Channels Doctrine justifies § 9 b/c

(1) the prohibition against takings of an e.s. is necessary to enable the govt to control the transport of the e.s. in ISC.

(2) the prohibition on takings of e.s. falls under Congress’ authority to keep the channels of ISC free from immoral and injurious uses.

· Substantial Effects Doctrine.  Also says that the regulated activity (taking of e.s.) substantially affects interstate commerce because of: 
(1) § 9 prevents the destruction of biodiversity and thereby protects the current and future ISC that relies upon it.

· Destroying biodiversity diminished a natural resource whose value is unknown and thus the economy is being deprived of its possible benefits.

(2) § 9 controls adverse effects of IS competition

· Destructive Interstate Competition.  Competition provides incentives for states to adopt lower standards in order to gain an advantage as compared to other states

· Is it ridiculous that we are not allowing a hospital in order to save a fly??  Well, if you weaken this plain language statue then nothing is going to be able to be protected because loopholes will always be able to be found.  Response:  But we do not want the act to be resulting in ridiculous outcomes because then it will be revoked by Congress.  Response:  The battles under this Act will always be small battles, a snake here, a bear here, a salmon here… but overall it is going after something much bigger!

· Importance of the case:  Constitutional analysis could imply that those species that do not cross state lines have the least chance of being regulated by Congress.  

· But when you focus on the economic impact on biodiversity, then we get the other result.  If they only exist in a small area, then Congress’ powers are at it’s highest because we do not want to lose that species and it is on the brink of extinction. 

· Concurring: 1 concur, says that there really are no channels here and also that projected values of what biodiversity can give us are too uncertain to use the effects doctrine. But, says there is a rational basis connection between protecting endangeed species and protecting the ecosystems that we depend upon. Congress is thereby regulating commercial development, which plays a large role in interstate commerce. 

· Dissent:  There is one dissent.   Says that all of this is too much of a stretch and there is no way that the CC was meant to allow congress to regulate the killing of a fly.  Congress is allowed to regulate commerce, NOT habitat.

· Gibbs v. Babbit  Subsequent case, will be in the next textbook.  Reintroduction of red wolves into NC.  Regulations said that you could not kill these wolves unless they were bothering you or your farm.  Farmers challenged and said Congress did not have to power to regulate these wolves because they are only found in this small area and in 2-1, the court held that Congress did have the power!  
· What did they use to justify this??  Recreation, scientists. Court said that people were going to come over state lines to come see them—scientists too!

6.  How broadly do we read the language of § 7?



a. Court indicates there is a sweeping range of protections available under 



ESA.  Opines that biodiversity has a literally incalculable value!!  The 



value of any endangered species is incalculable. 




TVA v. Hill – TVA wanted to build a dam.  Discovery made that 




the waters, and only those waters, contained a fish called the snail darter.  




Citizens petitioned to have the fish listed, Secretary acquiesced.  The 




waters to be affected by the dam were its critical habitat.  (s filed suit 




under § 11 to get an injunction against completion of the dam.  





Court said that it would be hard pressed to find a statute which 




made it clearer than § 7 that, all federal agencies must “insure that actions 




funded, authorized or carried out by them do not jeopardize the continued 




existence” of an e.s.  Court says there were no exceptions to this!!!  




Congress intended e.s. to be afforded the highest of priorities.  Court 




rejects balancing test favored by economists (who would say the benefits 




of the dam along with the $110 mn already invested far outweigh the 




benefits the fish will provide).


b.  § 7 later amended and now allows for exemptions from its “no 



jeopardy” rule.  A project that will jeopardize a listed species of its critical 



habitat can proceed.  If the application is denied in the consultation 



process, the applicant may pursue the matter with a cabinet-level group 



known as “The God Squad.”  They can grant an exemption if it is 



determined that:




i.  there are no reasonable and prudent alternatives to the federal 




action, 




ii. that the action is in the public interest on a regional or national 




basis,




iii. that the benefits of the action clearly outweigh the benefits of 




alternatives that do not jeopardize the preservation of the species.

**This administrative route is rarely used – only been used four times since TVA unsuccessfully tried to use it for this case.


7. Which species are protected: § 4



a. ESA protections only extend to those species listed as endangered or 



threatened.



b.  Determining whether to list a species is the KEY to the whole ESA.  




i. Once listed this triggers the requirement to designate a critical 




habitat (§4)




ii.  A critical habitat is necessary to afford the species the 




protections against federal actions that jeopardize them, and 




against public or private actions that “take” them (§§ 7, 9)



c. Act amended to include elaborate procedures and strict deadlines on the 



Secretary’s listing determinations.  These requirements paralyzed the 



listing 
process and there is a huge backlog and many species were 



withdrawn b/c 
Secretary could not meet the deadlines.


8.  Protection Against Private Action: § 9



a. §7 can only be used for federal actions.  So we have § 9 which applies 



to private actions (includes corp, pvt entities, govtl agencies).



b.  § 9 lists actions can’t do, but most important one is “take.”  



c. Definitions




i. “Take” = to harass, pursue, hunt, shoot, wound, kill, trap, 




capture, collect or harm.  




ii. Court then defined “harm” = an act which actually kills or 

injures wildlife (later expanded in Palila).  Such act may include significant habitat modification or degradation where it actually kills or injures wildlife by significantly impairing essential behavioral patterns, including breeding, feeding, or sheltering.




iii. To establish a taking by habitat modification one must show a 




significant impairing  of essential …



d.  Protection of animals turns upon the expansive interpretations given to 



these two terms!!  




i.  Palila v. Hawaii I – bird depended on trees for food, sheep were 




introduced onto island and were hurting the tree bird lives in/eats.  




Court held that state violated § 9 when it introduced sheep into the 




critical habitat of the bird which resulted in a significant 




environmental degradation of the e.s.’s habitat.




ii. In Palila v. Hawaii II – court held that “harm” did not require a 




showing of death to the species but only an “adverse impact.”  So 




“harm” doesn’t necessarily require a decline in population 




numbers, it can be a “harm” if a habitat modification prevents the 




species from recovering!!!



e. COME BACK LATER – Babbit v. Sweet home pg 956.
i. Babbit v. Sweet Home:


Facts – a development was expected to modify the habitat of a protected species of butterfly.  An envtl group sued to prevent this habitat from being destroyed.

Court – destruction of habitat when it will knowingly harm 

a protected species will be treated the same as directly injuring the species.  This includes the destruction of the habitat of a protected species even when the species was not present at the time.





If considering the actions taken, the taking of a species is 




not foreseeable, then no criminal enforcement is possible.


9.  Incidental Takings under § 10.  This allows the Secretary to permit incidental 


takings associated with private action if the actor prepares a habitat conservation 


plan (HCP).  Authorizes actions that would otherwise be violations of § 9.



a. Goal – to balance development interests with conservation intrsts



b.  Can avoid a § 9 violn by getting a permit under § 10 so long as the 



taking is incidental and not the purpose of the carrying out of an otherwise 



lawful activity.

XII.  Environmental Enforcement

1.  Enforcement is rarely a simple matter



a. It is hard to detect violations in a system which places primary reliance 

on self-monitoring/reporting requirements (rely on corps to monitor and report b/c the high number of facilities and complexity of regs makes it too hard for EPA to monitor)




i. Inspectors can’t just walk into a plant




ii. Must announce inspections in advance which gives operator 




time to conceal violations




iii. Sampling is costly and time-consuming




iv. Relying on “whistleblowers” is a way to combat this.  Most 




envtl laws include protection for employees who report violations 




by their employers




v.  Relying on citizen suits has helped alleviate govts burden as 




well.  This way they need not even read the corp’s reports.



b. Difficulty of proving case



c. Often environmental regulations are not written with enforcement in 



mind or making enforcement easy 


2. State responses



a. Environmental self-auditing privileges – envtl audits will be protected 



from disclosure in criminal prosecutions if violations discovered through 



the audits are promptly corrected.


3.  EPA responded b/c did not like the idea of states granting self-audit privileges 


– adopted a policy statement which seeks to encourage firms 


voluntarily to discover, disclose, and correct envtl violns by reducing civil 


penalties and agreeing not to pursue criminal prosecutions



a. The policy applies to any violation that is voluntarily discovered 



regardless of whether the violn is required to be reported



b. Violns identified through legally required monitoring will not be 



considered to have been voluntarily discovered.



c. “Voluntary disclosure” = written disclosure that occurs prior to:




i. the commencement of a federal, state or local agency inspection 




or investigation, or the issuance by such agency of an information 




request to the regulated entity.




ii. notice of a citizen suit;




iii. the filing of a complaint by a third party;




iv. the reporting of the violation to EPA (or other govtl agency) by 




a “whistleblower” employee, rather than by one authorized to 




speak on behalf of the regulated entity; OR




v. imminent discovery of the violation by a regulatory agency 


4. EPA Incentives for Self-Policing Policy



NEED HANDOUT



5.  Enforcement Actions – even after violn discovered enforcement can be time-


consuming and expensive esp. considering the procedural rights given to (s.



a. Most cases are settled



b. If a corp’s emission monitor breaks, then EPA has said will assume the 



worst i.e. that corp is emitting highest possible levels.  This created 



incentives for corps to keep emissions monitoring equipment working.


6. Penalty Policies – designed to ensure that penalties imposed on violators are 


sufficient to recoup the economic benefit of violations and to encourage future 


compliance.



a.  Penalties are calculated based on:




i. the economic benefit of delayed compliance




ii. the gravity of the offense




iii. the willfulness of the offense




iv. the violator’s past compliance and cooperation with auth.



b.  Settlements usu. contain provisions requiring companies to self-audit, 



implement pollution prevention programs or undertake supplemental envtl 



projects



c.  EPA has begun publicizing enforcement actions in order to increase 



deterrence



d. Civil Penalties – court has four factors to consider




i. seriousness of the violn




ii. economic benefit resulting from violn




iii. history of such violns




iv.  good faith efforts to comply with the requirements




v. economic impact of the penalty on the violator


7.  Overfiling – EPA gives state authority to pursue, administer and enforce its 


own envtl programs (for ex RCRA lets EPA delegate authority to states).  If EPA 


does this, and the state has already initiated an enforcement action, can the EPA 


also bring an enforcement action?  (this duplicating of enforcement actions is 


known as “overfiling.”).



a.  No, EPA cannot duplicate a state’s enforcement authority with its own 



enforcement action.  Administration and enforcement are inextricably 



intertwined and if the Act gives states authority to implement their own 



programs then EPA cannot intrude into this sphere unless the state fails to 



take any action at all.  Or EPA can revoke state’s authority to implement 



the program but this is highly unlikely. Harmon v. Browner


b. Query what would happen if EPA filed before the state did.



c. Query what happens when state does take enforcement action, but in 



reality the actions are lax and pro-corp?

XIII. 
Standing, Citizen Access to the Courts and Citizen Suits

1. Requirements to get into court:



a. Standing – private litigant must determine they have sufficient stake in 



the controversy to satisfy requirements of Art. III



b. Private Right of Action – statutory provision or judicial decision 



showing that intended to open up courts to this type of litigation.  




i. If have citizen suit provision in statute or judicial review 




provisions (want court to review agency action) then not a 




problem.




ii. If can’t get it under environmental statute can use APA §10 (pg. 




1032,38).  Initially believed APA could give independent source of 




jurisdiction but USSC has said did not create independent 




jurisdiction.



c.  Court must have jurisdiction – usu. Fed question


2. Standing



a. History:



i. Began with “legal wrong” concept.  Whereby, if you were 




directly regulated you were probably sufficiently affected to have 




standing.  But if you were the beneficiary of regulations then it 




wasn’t 
clear that you had standing




ii. Concept of “legal wrong” was extended not just to regulatory 




targets but also to beneficiaries of regulation.  




iii. Shift away from “legal wrong” to whether were within zone of 




interest.




iv. Court shifted from “zone of interest” to fact-based inquiry of 




whether there was an “injury in fact.”




b. NOW




i. In order to have standing must not only have an injury to a 




cognizable interest but must also be among those injured. Sierra 




Club v. Morton



ii. Injury to Aesthetic and environmental well-being, like economic 




well-being are important ingredients of the quality of life. So if 




have injury to one of these, this is a sufficient injury for standing, 




need not always be an injury to economic interest. Sierra Club v. 




Morton



iii.  In Sierra Club, the SC did not include information in their brief 




about the close relationship their members and the Club had with 




the lands to be built upon.  Did not mention this b/c wanted Court 




to broaden standing and say that it was enough for standing for ( 




to assert that they have an interest in the environment (b/c we are 




the Sierra Club) and so we have an interest in protecting the 




pristine characteristics of this land.  The effect would be to make it 




very easy for any environmental group to assert standing!!



c. Four Requirements for Standing




i. Challenged action will cause ( actual or threatened “injury in 




fact”




ii. Injury is fairly traceable to challenged action




iii. Injury is redressable by judicial action




iv. Injury is to an interest arguably within the “zone of interest” to 




be protected by the statute alleged to have been violated; i.e. are 




the type of ( that Congress intended to allow to sue. 





ex: (s try to use environmental law to gain a competitive 





business advantage over another – court will say this is not 





within the “zone of interest.”




d. Organizations can assert the interests of their members for standing for 



by showing:





i. the members themselves would have had standing; and




ii. the interests the organization seeks to protect are “germane to 




the organization’s purposes.”



e.  In Lujan v. National Wildlife Federation – EDF could establish 



standing by using members from another state, who were hurt from a spill 

from an underground storage tank, to get standing in the current case where EDF wanted to have regulations on underground tanks.

f. In Lujan v. Defenders of Wildlife – affidavits of members who had been there and observed the endangered species and had “plans to go at some time in the future.”  Court said these were inadequate to establish standing – harm was not imminent.  


i. Does case indicate that if (s had bought plane tickets they would 


have had standing?

(s try three methods to establish standing, all are struck down:

i. Ecosystem nexus – any person who uses any part of a larger ecosystem would have standing

ii. Animal nexus – those with particular interest in studying animals would have standing

iii. Vocational nexus – those whose profession involves studying the animals would have standing

3. Citizen Suits – citizens can be authorized to ensure the laws are implemented and enforced properly


a. Three types of law suits that can be brought by private citizens:



i. Citizen Enforcement Actions = authorize any person to 



commence an action against any person alleged to be in violation 



of the laws. 





(1) Must notify the alleged violator (usu. 60 days)




(2) Must notify federal and state authorities




(3) If fed or state agencies are diligently prosecuting an 




action, barred from filing citizen suit

ii. Deadline Suits = challenge an agency’s failure to meet a statutory deadline to take some action

iii. Judicial Review – authorize citizen suits to review the legality of agency actions


4. Standing for Citizen Enforcement Actions

a. Initially, have suits dismissed for lack of standing b/c the (s had come into compliance.

i. Steel Company Case – Co violated Act b/c did not file Toxic Release Inventory.  So (s sue and give ( notice.  But during that time the ( files the TRI and brings itself into compliance with law.  Court says (s have no standing b/c no redressability.

(s argue there is redressability b/c can fine (s and deter future violations.

Court says no standing b/c fine goes to US Tresury not (s, so no redressability.

b. Sets stage for Friends of the Earth v. Laidlaw – court realized that if all that is required for a corp to avoid suit is to come into compliance with law before final judgment, then corps would string out litigation and then shut down prior to final judgment and avoid all consequences!!


i.  Stopping activity does not make it unredressable. 

ii. Can satisfy redressability prong if penalty will deter future violations.
iii. Court seems to say that to have standing (s need only prove violation, not that they were harmed.  (s can satisfy “injury in fact” requirement if they aver that they use the affected area and are persons for whom the aesthetic and recreational values of are will be lessened due to challenged activity.

iv. “Injury in fact” = reasonable concern about effect of discharge – Court made the standard much easier!!!

v. “Injury in fact” for an organization to assert standing for its members = if organization has members in proximity to resource assert that they have reasonable concerns over pollution.

c.  So the notice law, which seemed to have disastrous effects after Steel Company Case actually came full circle.

i. Now notice letters are powerful tools at getting corps to comply voluntarily b/c if notice letter goes out, corp comes into compliance before 60 days is up, then can dismiss on standing.  BUT if corp does not come into compliance, then (s will have standing and be able to sue and get fines imposed!!

XIV.  International Environmental Law

1. Sources



a. Treaties



b. Conventions



c. Bi-lateral Agreements



d. Customary Practices observed by nations which gives rise to reliance


2.  Point is to deal with transboundary pollution problems



i. Unfortunately consensus is usu. met by accepting the lowest common 



denominator



ii. Can be overcome see page 1108 n.7


3. History



a. UN Stockholm Conference 1972




i. Recognized the urgency of global action to protect the envt and 




the duty of all countries to prevent transboundary envtl damage.  



b. UN Earth Summit in Rio de Janeiro 1992

i. Agreements reached are mainly broadly worded principles with little force

ii. Principles from Rio declaration on pg 1104

iii. Agenda 21, non binding document addressing nearly every aspect of envt and development

iv.  Have declarations of principles but no effective mechanism for applying and enforcing them

v. Humans are at the center of concerns for sustainable development.

vi. States have a sovereign right to exploit their own resources pursuant to their own envtl and development policies.

vii. Use the precautionary approach, full scientific certainty should not be required as a reason for undertaking measures to prevent envtl degradation.



c. UN S. Africa Summit in 2002


4. International Adjudication of Envtl Disputes



a. Most international disputes are decided domestically



b. Many states are reluctant to accede legal responsibility to a foreign 



tribunal


5. Protection of the Global Atmosphere – Ozone Depletion 



a. Ozone Depletion




i. In mid-1970’s had evidence CFCs could be bad for ozone




ii. US accounted for half of their use




iii. By 1978 US had banned almost all CFCs but few other 




countries followed suit




iv. 1985 evidence of the hole appeared




v.  So we see Montreal Protocol



b. Montreal Protocol




i. Signed in Geneva in 1987 to address concern over holes in ozone 

ii. MP called for a freeze on production and consumption of CFCs at 1986 levels and a 50% reduction over next 10 years.

iii. Developing countries could increase CFC use for 10 years, but trade restrictions were imposed on imports to and exports of those countries

iv. Public opinion was a huge catalyst for getting it ratified by US by 1989.

v. In 1990, realized that ozone in worse shape than thought.  Needed to phase out CFCs faster.  And since phaseout was turning out to be less expensive than planned, most countries were able to agree on a faster reduction plan.

vi..Agreed to total elimination of CFC production and use by 2000.  US imposed a tax on CFCs.

vii. Gave developing countries a 10 year grace period.



c. What did we learn?

i. It is crucial to establish environmental goals in a manner that permits adjustments to reflect new scientific information.

ii. Market-based approaches to regulation can help government and industry implement regulatory policy with greater flexibility and at lower cost

iii. Industries can “find ways to innovate and gain competitive advantages in response to environmental challenges.”

6. Protection of Global Atmosphere – Global Warming


a. Earth warming up due to buildup of CO2 and other greenhouse gases


b. Greenhouse Effect is directly caused by human activities (combustion of fossil 


fuels and depletion of trees)


c. Uncertainty – don’t know the pace or magnitude of global warming b/c of the 


dynamic nature of the global climate.  The effects are not uniform so locales will 


benefit while others will suffer. This makes it difficult to achieve international 


consensus on how to address global warming.  Potential consequences:



i. Rise in sea level



ii. Flooding of coastal areas



iii. Loss of wetlands



iv. Species loss



v. Increased air pollution due to warmer temperatures



vi. Increased severity of local storms



vii. Loss of biodiversity


d. IPCC – intergovernmental panel to study climate change

e. Environmental justice concerns b/c most of those affected will be in developing worlds 

i. more malaria, increased flooding, destruction of certain trees, due to higher temperatures will lose valuable farmland

ii. The ability to adapt is a function of income, the poorest countries and populations will suffer most

iii. Certain islands may disappear altogether

7. Kyoto Protocol – an offshoot of concerns that surfaced at the Rio Summit.  The KP was an international effort to limit the emissions of greenhouse gases.


a. The major industrialized nations agreed to accept obligations to reduce 

greenhouse gas emissions by 5% from 1990 levels.  Developing nations refused to accept any new commitments.


b. The US strongly favored emissions trading similar to those used for SO2 under 


the CAA.  Trading in principle was agreed to after a lengthy negotiating process, 


but terms surrounding trading were left unresolved until the next meeting.


c. Use of forestry and agriculture to offset emissions by functioning as a sink was 

left un-addressed.  Environmentalists are concerned that allowing such offsets will be unsuccessful b/c of the ease with which countries fraudulently report forestry in their countries.

NEED NOTES
XV. International Trade and the Environment


1. GATT became WTO – many countries use GATT and argue that environmental policies of one country have erected an impermissible trade barrier


2. Free trade v. Environment – Trade Liberalization

a. Some argue that free trade provides a “race to the bottom.”  If one country tries to undertake stringent envtl regulations, and others have more lax policies, then by encouraging free trade, businesses in countries with lax policies will have a competitive advantage.  Not only is this unfair to other country, but will cause disincentive to undertake strict environmental regulations b/c of fear that businesses will flee and go to country with lax policies so as to gain competitive advantage. 

b.  Others argue free trade is good, b/c it raises income of country.  As people have more money they become more concerned with environment b/c they now have the money to consider it.

c.  Some say free trade results in a more efficient use of resources, thus fewer raw materials and inputs are used to produce a given amount of input


3. Query how international agreements would expand foreigners’ standing to seek 


redress in US. pg 1151

4. GATT – Fundamental Principle which governs whether trade measures are OK is =  envtl regulations cannot be attacked as trade restrictions so long as they are not applied in a manner which would constitute a means of arbitrary or unjustifiable discrimination between countries where the same conditions prevail, or are a disguised restriction on international trade. (two exceptions)


a.  Trade disputes turn on whether regulation discriminates against foreign 


products


b. Conflict over trade implications of envtl standards may be 


avoided when the standards themselves are a product of international 


agreement


c. Envtl laws that promote extraterritorial envtl protection can be 


challenged under GATT as unfair trade restrictions. Tuna-dolphin case

i. MMPA – designed to reduce incidental kill of ocean mammals in the course of commercial fishing.  MMPA requires govt to ban the importation of commercial fish or products from fish which have been caught with commercial fishing technology which results in the incidental kill of ocean mammals in excess of US standards.

ii. Had a law which required countries to demonstrate their average incidental kill rate was no more than 1.25 the US rate in order for country to export its tuna to US.

iii.  Seemed nondiscriminatory but countries challenged US’ attempt to promote extraterritorial envtl protection.

iv. MMPA also required an embargo of tuna products from any “intermediary nation” that doesn’t ban tuna imports from target country (country whose rates exceed US rates).

v. The fundamental principle which governs if trade restrictions are OK is if the law discriminates against goods made in other countries;  Two exceptions:


(1) Article 20(b) a member can take action necessary to 


protect human, animal or plant life or health


(2) Article 20(g) a member can take measures relating to 

the conservation of exhaustible natural resources if such measures are made effective in conjunction with restrictions on domestic production or consumption




vi.  First panel held US law invalid b/c US trying to protect global 




commons, dictating what other countries’ fishermen could do.  




Unilateral actions to deal with envtl challenges outside the 




jurisdiction of the importing country should be avoided.





(1) Failed 20(b) b/c US did not demonstrate it had 

exhausted all options consistent with GATT reasonably available to pursue its dolphin protection goal

(2) Failed 20 (g) b/c US applied law extrajurisdictionally.  Country can’t control the production/consumption of a natural resource if the production/consumption does not fall under its jurisdiction.




vii. Second panel, invalidated law b/c of “tuna laundering” 




provision.  Maybe US can take unilateral actions to protect the 

global commons but the problem is the 2nd boycott of tuna products from “intermediary nations” that continue to import from target country.

d. Envtl laws that condition access to the US market for a product on the adoption by the exporting Member of certain conservation policies violate GATT. Shrimp case pg. 1163

e. A country can require that their norms/policies be met for products to enter their country, but that country cannot require other members to adopt policies comparable to theirs, for the members’ own domestic markets and all other markets. Shrimp case, pg 1164.


5. NAFTA – similar provision to GATT

a. Says each country reserves the right to establish the appropriate level of protection for life or health within its territory notwithstanding any other provision.  However, countries should avoid arbitrary or unjustifiable distinctions in levels of health or environmental protection that would cause unjustifiable discrimination against goods from another country or that would constitute a disguised restriction on trade.

b. Has lots of envtl provisions


6. International Trade in Hazardous Substances



a. Increased tensions between developing and developed countries

b. The economic logic of dumping waste in lowest wages countries is impeccable b/c lost earning caused by a given amount of health damage would be lower there.  In addition, cancer or health risks from dumpi9ng there should be of less concern b/c life expectancy is already low.

c. How do we deal/regulate this practice?

i. Informed consent – problem b/c these countries usu. aren’t democracies so people never find out about it.


(1) Secy of State must notify govt of intended recipient


(2) Can’t do anything until get written consent



d. We also have products banned for use in US being shipped out to other 



countries.  Can export it so long as the recipient country is aware that the 



product/chemical is banned in the US.

e. Litigation??  Foreigners injured from exposure to substances can sue in tort, for damage caused by the export of hazardous substances. Alien Tort Statute.


i. Many US courts dismiss on forum non conveniens

ii. Alien Tort Statute confers subject matter jurisd when:



(1) an alien sues



(2) for a tort



(3) that was committed in violation of the “law of nations” 



or a treaty of the US.

(a) law of nations = customary usage and clearly articulated principles in the international community

(b) look to the work of jurists writing on the laws of nations

(c) Interpret international law not as it was in past, but as it has evolved and exists among nations today

(d) Show treaties and agreement enjoy universal acceptance in international community

(e) Shockingly egregious violn of universally recognized principles of international law


7. In Jota v. Texaco – Issue is whether consent of a govt to practices that would not 


be used in developed countries should insulate the actor from liability in the US?

a. Texaco argued that they followed the letter of the law in Ecuador, that they provided a service to the Ecuador govt that they requested – said they wanted the oil and did not care about consequences!



b. Ecuador people argue that Texaco took advantage of Ecuador’s 

ignorance, they came in and destroyed areas and polluted land/water and now refuse to clean up.  People believe the govt sold them out.

c. Case is astonishing b/c cleanup plan proposed by Texaco was accepted by govt, but people are pissed and want more

d. Controversy arises b/c Texaco promised to do more than just follow virtually non-existent Ecuador environmental law, Texaco promised to follow industry standards and sound environmental policy.  But they used methods that have been out of practice for years.

e. QUERY:  (s trying to sue in US courts – should the US hear it?  Is it so egregious that it arises to the level of violating the “laws of nations” under the Alien Tort Claims Act?

f. QUERY: To what extent do we require an upgrading of global environmental law so that corp’s can’t go elsewhere and engage in practices that would be illegal in the developed world?

g. Most argue back that if US doesn’t do it, that won’t stop it. Others will step in and do it and all that results is a loss of US jobs.
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